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3 

1  PROCEEDINGS 

2  MR.  DINH:    Good  morning.    As  you  know,  my 

3  name  is  Viet  Dinh.    I'm  with  the  Majority  staff  of 

4  the  Senate  Whitewater  committee.   The  full  name  is 

5  the  Senate  committee  to  investigate  --  Special 

6  Committee  to  investigate  Whitewater  Development 

7  Corporation  and  related  matters. 

8  This  deposition  is  conducted  pursuant  to 

9  Senate  Resolution  120,  which  established  the  Special 

10  Committee,  as  I  explained  to  you  earlier.  Among  the 

1 1  areas  that  the  Special  Committee  is  authorized  to 

12  investigate  are  Whitewater  Development  Corporation, 

13  Madison  Guaranty  Savings  &  Loan  Association,  Capital 

14  Management  Services,  the  Arkansas  Development  Finance 

15  Authority  and  other  related  matters. 

16  Section  l(b)2(b)  of  resolution  120 

17  authorizes  investigation  and  public  hearings  into 

18  "whether  the  White  House  has  engaged  in  improper 

19  contacts  with  any  other  agency  or  department  in  the 

20  government  with  regard  to  confidential  RTC 

21  information  relating  to  Madison  Guaranty  Savings  & 

22  Loan  Association  or  Whitewater  Development 

4 

1  Corporation,"  and  "RTC,"  for  the  record,  refers  to 

2  Resolution  Trust  Corporation. 

3  Section  l(b)2(d)  of  resolution  120 

4  authorizes  investigation  and  public  hearings  into 

5  "whether  RTC  employees  have  been  improperly 

6  importuned,  prevented,  restrained  or  deterred  in 

7  conducting  investigations  or  making  enforcement 

8  recommendations  relating  to  Madison  Guaranty 

9  Savings  &  Loan  Association  or  Whitewater  Development 

10  Corporation.   These  are  the  subjects  that  will  be  the 

11  focus  of  today's  deposition. 

12  I  shall  tell  you  that  these  depositions  are 

13  conducted  in  advance  of  public  hearings.   We 

14  anticipate  those  public  hearings  to  be  held  sometime 

15  in  November.   We  have  not  determined  who  will  be 

16  called  as  witnesses  during  those  public  hearings.   If 

17  you  are,  we  will  call  you  to  be  a  witness  at  those 

18  hearings,  you  will  be  given  advanced  notice  of  your 

19  attendance. 

20  The  stenographer  will  prepare  a  record  of 

21  the  questions  and  answers  and  the  depositions  shall 

22  be  treated  as  committee  confidential  until  the 
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1  commencement  of  public  hearings.   At  that  time,  some 

2  or  part  of  your  deposition  transcripts  may  be  made 

3  public. 

4  Prior  to  the  hearings,  you  will  receive  a 

5  letter  from  the  committee  telling  you  that  you  may 

6  come  to  the  Senate  here  to  review  the  transcript  of 

7  your  deposition  and  make  note  of  any  corrections  for 

8  transcription  on  an  errata  sheet.   That  visit  is  for 

9  the  limited  purpose  of  review,  and  the  information  on 

10  the  transcript  shall  not  be  disclosed  for  other 

1 1  reasons,  to  the  press  and  to  other  witnesses. 

12  If  you  are  called  to  testify  at  public 

13  hearings,  you  will  be  provided  with  a  copy  of  your 

14  deposition  transcripts  four  days  in  advance  of  your 

15  testimony,  again,  for  the  limited  purpose  of 

16  preparing  yourself  for  the  testimony  at  the  public 

17  hearings. 

18  You  may  be  represented  by  counsel,  and  as  I 

19  see  Mr.  Fred  Gibson  is  here. 

20  MR.  GIBSON:    That's  right. 

21  MR.  DINH:    Objections  to  the  form  of  the 

22  question  will  be  noted  for  the  record.   There  are  two 

1  grounds  upon  which  counsel  may  object  and  give  an 

2  instruction  not  to  answer,  and  that  is  privilege  and 

3  scope;  that  is,  if  your  answer  requires  you  to 

4  disclose  any  privilege  or  if  the  question  calls  for  a 

5  matter  beyond  the  scope  of  the  resolution. 

6  Ultimately,  I  should  advise  you  that  any 

7  dispute  as  to  the  questions  or  other  matters  within 

8  the  deposition,  the  committee  chairman  will  rule  on 

9  the  objection. 

10  You  can  swear  in  the  witness. 

1 1  Whereupon, 

12  PATRICK  I.  NOBLE 

13  was  called  as  a  witness  and,  having  first  been  duly 

14  sworn,  was  examined  and  testified  as  follows: 

15  EXAMINATION 

16  BY  MR.  DfNH: 

17  Q      Can  you  state  your  name  for  the  record. 

18  A      Yes.   Patrick  I.  Noble. 
19 

20 
21 
22 
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Q      Can  you  give  me  your  office  phone 
number? 

A      Office, 
202-242-4226. 

Q      From  the  time  you  had  notice  of  your 
depositions,  have  you  had  any  conversation  with 
anybody  other  than  your  personal  attorneys  and/or 
your  family  members  regarding  the  subject  matters 
you're  going  to  be  asked  to  testify  about? 

A      No,  I  have  not. 

Q      Without  telling  me  what  you  were  asked  or 
what  you  said,  can  you  tell  me  whether  you've  been 
interviewed  or  questioned  under  oath  by  any 
investigative  agencies  on  the  subject  matter  of  what 
you've  been  asked  to  testify  about? 

A      Since  I've  been  notified? 

Q      No,  within  the  last  two  years. 

A      Yes,  I  have. 

Q      Who  were  you  interviewed  by? 

A      Office  of  Independent  Counsel. 

Q      Who  do  you  work  for? 

A      The  Resolution  Trust  Corporation. 

Q      What  is  your  position  there? 

A      Deputy  Assistant  Inspector  General  for  . 
investigation. 

Q      And  since  when  have  you  been  in  that 
position? 

A      Since  July  1990. 

Q      And  before  1990,  were  you  with  the 
Resolution  Trust  Corporation  also? 

A      No,  I  was  not. 

Q      Where  were  you? 

A      General  Accounting  Office. 

Q      So  you've  been  with  the  RTC  for  four 
years  ~  five  years  approximately? 

A      Yes. 

Q      How  long  were  >  ou  with  the  GAO  before  that? 

A      3-1/2  years. 

Q      Can  you  give  us  a  brief  history  of  your 
professional  career  before  you  came  to  the  GAO? 

A      Yes.    I  worked  from  1972  to  1986  as  a 
special  agent  with  the  FBI,  and  then  from  the  FBI  I 
went  to  the  General  Accounting  Office  as  a  special 


3496 


1  agent  investigator  and  then  the  RTC. 

2  Q      Now  I  want  to  go  even  further.   Can  you 

3  tell  us  a  little  bit  about  your  educational 

4  background.   This  is  your  chance  to  brag. 

5  A      Grad  school  ~  I  have  a  master's  in 

6  business  administration  and  a  master's  in  criminal 

7  Justice,  BS  in  accounting. 

8  Q      Approximately  how  many  people  do  you 

9  supervise  currently  in  your  position  at  the  RTC? 

10  A      Five. 

11  Q      And  who  are  your  supervisors?   Who  do  you 

12  report  to? 

13  A      I  report  to  Clark  Blight. 

14  Q      And  what  is  his  position? 

15  A      Assistant  Inspector  General  for 

16  investigation. 

17  Q      And  who  is  the  Inspector  General? 

18  A      Jack  Adair  ~  John  Adair. 

19  Q      Is  Mr.  Adair  the  direct  supervisor  of 

20  Mr.  Blight? 

21  A      There  is  a  Deputy  Inspector  General,  Steve 

22  Switzer,  who  Mr.  Blight  reports  to. 

10 

1  Q      So  the  hierarchy,  as  1  understand  it,  is 

2  Mr.  Adair,  Mr.  Switzer,  Mr.  Blight  and  then  you? 

3  A      Yes. 

4  Q      What  is  the  nature  of  your 

5  responsibilities? 

6  A      I  supervise  investigations  which  arise  in 

7  the  Washington,  D.C.  area  with  the  RTC.    These  are 

8  criminal,  civil  and  administrative  investigations. 

9  Q      So  you  are  based  here  in  Washington,  D.C? 

10  A      Yes. 

11  Q      Is  your  area  of  jurisdiction  geographical 

12  or  is  it  substantive  throughout  the  RTC? 

13  A      It's  a  little  bit  of  both.    It's 

14  geographical,  Washington  employees  or  contractors  and 

15  allegations  that  go  over  ~  we  have  regional  offices, 

16  and  if  an  investigation  might  be  involved  in  several 

17  regions,  usually  my  office  would  be  assigned  to  it. 

18  Q      To  coordinate  or  to  perform  the  actual 

19  investigations? 

20  A      To  perform  the  investigations,  sometimes 

21  with  help  from  the  regional  people. 

22  Q      Do  you  have  counterparts  at  your  level?  Do 
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1  you  have  counterparts  in  regional  offices? 

2  A      Yes,  1  do. 

3  Q      And  they  report  to  Mr.  Blight? 

4  A      Yes,  through  another  Deputy  Assistant 

5  Inspector  General. 

6  Q      Now,  we've  been  talking  about  the  RTC  and 

7  the  RTC  Inspector  General's  office  almost 

8  interchangeably  up  to  this  point.   Can  you  explain  to 

9  me  whether  they  are  interchangeable  or  if  not,  what 

10  is  the  relationship  between  the  two? 

1 1  A      They're  not  interchangeable.  The  Inspector 

12  General  office  is  an  independent  office  within  the 

13  RTC  that  reports  to  the  head  of  the  agency  and  to 

14  Congress.    It's  a  separate  entity. 

1 5  Q      What  is  the  primary  function  of  the 

16  Inspector  General's  office? 

17  A      It's  to  provide  Congress,  I  think,  and  the 

18  public  some  assurance  that  someone  is  looking  at  the 

19  operations  of  the  agency  at  the  RTC. 

20  Q      Is  it  fair  to  say  that  the  Inspector 

2 1  General  is  an  independent  investigative  authority 

22  with  matters  relating  to  the  Resolution  Trust 


1  Corporation? 

2  A      Yes. 

3  Q      As  I  take  it  ~  from  that,  I  take  it 

4  Mr.  Adair  does  not  report  to  the  head  of  the  RTC? 

5  A      I  think  he  has  certain  responsibilities  to 

6  report  to  him,  but  as  far  as  on  a  day-to-day  and  what 

7  he  does  and  does  not  do,  no. 

8  Q      He  conducts  his  office  autonomously? 

9  A      Yes. 

10  Q      And  I  take  it  that  includes  the 

1 1  investigations  that  he's  asked  to  perform? 

12  A      Yes. 

13  Q      Who  refers  matters  to  Mr.  Adair  or  to  you 

14  or  anybody  else  in  the  Inspector  General's  office  for 

15  investigation? 

16  A      Just  about  anybody.   Members  of  the  public, 

17  people  from  RTC,  employees,  contractors,  members  of 

1 8  Congress. 

19  Q      But  the  referrals  themselves  do  not  have  to 

20  be  generated  from  within  the  RTC? 

21  A      No. 

22  Q      On  a  day-to-day  basis,  is  there  a  lot  of 
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1  communications  and  contacts  between  the  two,  the 

2  Resolution  Trust  Corporation  and  the  Inspector 

3  General's  office? 

4  A      I  would  say  yes. 

5  Q      What  is  the  nature  of  these  contacts?  Are 

6  they  mostly  with  respect  to  the  referrals  and  the 

7  report  back  of  the  results  of  your  investigations? 

8  A      Yes,  and  the  conduct  of  our  investigations. 

9  Q      You  do  not  keep  the  RTC  apprised  of  your 

10  current  conduct  of  the  investigation? 

1 1  A      Generally,  no.    Maybe  from  a  general 

12  standpoint,  yes,  but  not  specific  details  of  our 

13  investigations. 

14  Q      You  do  not  clear  investigative  decisions 

15  with  the  RTC? 

16  A      Absolutely  not. 

17  Q      The  RTC  does  not  ask  you  to  undertake 

18  certain  steps  in  order  to  perform  your  job? 

19  A      No. 

20  Q      And  you  do  not  report  on  a  day-to-day  basis 

21  the  results  of  your  specific  investigative  steps 

22  besides  the  general  overall  conclusion  at  the 


1  conclusion  of  your  investigation? 

2  A      Right,  yes. 

3  Q      What  is  your  relationship  with  other 

4  investigative  bodies  within  the  RTC?   And  by  this,  I 

5  mean  offices  like  the  Office  of  Contractor  Oversight 

6  and  Surveillance  or  something  like  investigators  in 

7  human  resources,  which  we  have  seen  throughout  the 

8  documents. 

9  A      Well,  we  maintain  contact  with  them, 

10  liaison  with  them.   They  generally  refer  matters  to 

11  us  in  the  regular  course  of  their  business.   Things 

12  come  up  that  they  believe  fall  within  our 

13  responsibility,  so  they  refer  matters  to  us. 

14  MR.  IVEY:    Could  you  read  the  question 

15  back. 

16  (The  reporter  read  the  record  as  requested.) 

17  MR.  IVEY:    So  youVe  referring  to  OCOS. 

18  MR.  DFNH:    OCOS,  Office  of  Contractor 

19  Oversight  and  Surveillance  and  investigators  from 

20  human  resources  within  the  Resolution  Trust 

21  Corporation. 

22  MR.  IVEY:    Can  we  go  off  the  record  for  a 
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1  second. 

2  (Discussion  off  the  record.) 

3  (Recess.) 

4  MR.  I VEY:    Just  to  recap  some  of  what  took 

5  place  off  the  record,  I  raised  a  question  about  where 

6  Majority  counsel  was  going  with  the  issue  of  the 

7  OCOS,  the  Office  of  Contractor  Oversight  and 

8  Surveillance.   We  had  a  discussion  about  the 

9  substantive  matters  that  may  be  covered  with  respect 

1 0  to  that,  although  that  was  brief,  and  that  raised  the 

1 1  concern  that  has  been  raised  previously  in  writing  by 

12  the  Minority  with  the  Majority  with  respect  to  a 

13  slippery  slope  of  multiple  witnesses  that  may  be 

14  required  to  be  deposed  if  we  begin  on  this  issue. 

15  The  memorandum  our  office  sent  was  from 

16  Lance  Cole  to  Bob  Giuffra.   Mr.  Giuffra  is  chief 

17  counsel  of  the  Banking  Committee.   That's  dated 

18  October  12,  1995  regarding  the  Kohn  deposition,  and 

19  it  says  "based  on  our  review  of  the  document,  it  is 

20  clear  that  a  thorough  investigation  of  the  Kohn 

21  allegation"  ~  Kohn  is  K-o-h-n  —  "will  require 

22  deposing  at  least  the  following  witnesses."   By  my 


1  count,  it's  14  people  that  are  listed  there. 

2  And  in  addition,  it  points  out  "if  one 

3  reviews  the  affidavits  and  notes  of  the  RTC  IG 

4  carefully,  it's  apparent  that  the  conflict  between 

5  Kohn  on  the  one  hand  and  Carver  and  Kaufrnan  on  the 

6  other  hand  is  not  likely  to  be  resolved  by  further 

7  investigation  beyond  what  has  been  done  by  the  IG," 

8  and  it  makes  a  request  there  to  Mr.  Chertoff  and 

9  Mr.  Giuffra  ~  Mr.  Chertoff,  being  the  chief  counsel 

10  for  the  Majority  ~  to  consider  whether  the 

1 1  committee's  time  will  be  best  spent  pursuing  that 

12  issue  given  the  commitment  of  resources  and  time  by 

13  the  committee. 

14  I  reiterated  that  this  morning.    I 

1 5  recommended  that  we  go  on  with  the  other  issues  that 

16  I  thought  that  this  witness  had  been  called  to 

17  address,  namely  the  administrative  leave  issue  with 

18  respect  to  the  RTC  office  in  Kansas  City.    Mr.  Dinh 

19  thought  we  should  try  to  resolve  it  immediately  by 

20  having  Mr.  Chertoff  and  Mr.  Ben-Veniste  get 

21  together.   I  understand  that  they're  both  busy  at 

22  this  point.   Mr.  Ben-Veniste  is  in  a  deposition.    I 
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1  believe  Mr.  Chertoff  is  in  a  meeting. 

2  So  I  would  renew  my  request  that  we 

3  continue  on  with  the  other  issues  that  this  witness 

4  can  address  in  his  deposition  testimony  and  return  to 

5  the  OCOS  issue  at  the  end  of  the  deposition.   If 

6  Majority  counsel  would  still  like  to  do  that,  but  I 

7  want  to  reiterate  on  the  record  that  I  think  we're 

8  getting  into  a  slippery  slope  situation  here  where  we 

9  could  end  up  with  10  to  20  more  witnesses. 

10  I  know  there  have  been  discussions  at  least 

1 1  about  hearings  starting  in  early  November.   The 

12  Minority  would  still  like  the  hearings  to  begin  in 

13  early  November,  and  we  consider  this  very  much  a  side 

14  issue  which  could  be  addressed  in  deposition 

15  testimony  while  the  hearings  are  ongoing,  if 

16  necessary. 

17  But  in  any  event,  we  don't  feel  that  the 

18  hearings  should  slide  back  simply  to  address  an  issue 

19  which  we  think  is  ancillary  relevance  in  any  event, 

20  and  will  be  difficult  to  resolve  one  way  or  the 

21  other,  given  our  reading  of  the  documents. 

22 MR.  DINH:    Now  that  Mr.  Ivey  has  made  a 


1  speech,  I'd  like  to  put  our  position  on  the  record. 

2  Mr.  Ivey's  summation  of  what  occurred  off  the  record 

3  is  essentially  correct.   There  is  a  dispute  between 

4  the  Majority  and  the  Minority  with  respect  to  the 

5  OCOS  investigation.   I  would  question  the  statement 

6  that  one  needs  to  interview  or  depose  16  witnesses  in 

7  order  to  get  a  sense  of  the  dispute  and  also  come  to 

8  some  sort  of  ~  if  not  resolution,  then  understanding 

9  of  the  issue. 

10  As  I  understand  the  discussions  that  have 

1 1  been  ongoing  between  Majority  and  Minority  counsels, 

12  it  is  a  matter  of  allocation  of  resources,  as 

13  Mr.  Ivey  has  stated.   It  is  an  allocation  of 

14  resources  for  the  reasons  that  Mr.  Ivey  has  stated 

15  whether  or  not  to  depose  these  16  witnesses  if  indeed 

16  all  16  need  to  be  deposed  at  all. 

17  My  position  with  respect  to  this  witness, 

18  Mr.  Noble,  is  that  he  is  a  member  of  the 

19  investigative  staff  of  the  RTC  Inspector  General  who 

20  has  looked  into  the  issue,  and  indeed,  in  the  memo 

21  from  Lance  Cole  to  Bob  Giuffra  dated  October  12, 

22  1995,  Mr.  Cole  stated  that  among  the  reasons  why  this 
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1  issue  should  not  be  investigated  further  by  the 

2  Special  Committee  is  that  the  issue  "is  not  likely  to 

3  be  resolved  by  further  investigation  beyond  what 

4  already  has  been  done  by  the  IG,"  and  I  repeat 

5  "beyond  what  already  has  been  done  by  the  IG." 

6  From  my  standpoint,  the  purpose  of 

7  questioning  Mr.  Noble  on  the  question  of  the  OCOS 

8  investigation  is  not  in  order  to  open  a  Pandora's  box 

9  that  Mr.  Ivey  is  concerned  about,  but  simply  to  find 

10  out  what,  if  anything,  has  already  been  done  by  the 

1 1  Inspector  General  and  what,  if  any,  conclusions  were 

12  done  by  the  Inspector  General  so  that  we  can  make  an 

13  intelligent  decision  whether  or  not  to  commit  the 

14  admittedly  scarce  resources  of  the  Special  Committee 

1 5  to  investigating  this  issue  further. 

16  So  rather  than  opening  up  the  issue,  it  is 

17  simply  a  question  of  whether  or  not  it  is  worthwhile 

1 8  for  us  to  pursue  the  issue,  and  the  testimony  of 

19  Mr.  Noble,  1  think,  is  critical  to  the  decision  on 

20  this  issue. 

2 1  1  have  requested  that  Mr.  Chertoff, 

22  Majority  counsel,  join  us  here  in  the  deposition  when 


1  and  if  he  is  available.  And  with  that  understanding, 

2  I  will  agree  to  proceed  to  the  other  issues  that  we 

3  plan  to  discuss  this  morning  and  hold  the  OCOS 

4  questioning  in  abeyance. 

5  MR.  IVEY:    If  I  could  add  a  couple  things 

6  to  that.    I  apologize  for  making  the  speech.   It 

7  certainly  wasn't  my  intent.   I  wanted  to  make  sure 

8  there  was  a  ftiU  record  of  the  discussions  we  had  off 

9  the  record.   I  think  that  we  can  get  a  sense  of  the 

10  dispute  by  reviewing  the  documents.   That's  the 

1 1  position  of  the  Minority. 

12  And  I  think  the  committee's  done  a  lot  of 

13  work  in  this  series  of  matters,  that  it's  all  been 

14  bipartisan.   It's  all  been  in  an  attempt  to  conduct  a 

15  full  and  fair  and  thorough  investigation  of  the 

16  issues  that  we've  decided  to  address.   And  I  think  in 

17  order  to  do  that,  we  probably  would  end  up  having  to 

1 8  depose  between  1 0  to  20  witnesses  if  we  get  into  it. 

19  Certainly,  that's  what  the  IG  did,  and  I  assume  that 

20  our  investigation  would  be  at  least  as  thorough  as 

21  the  IG's  would  be. 

22  And  I  would  note  at  the  end,  it's  my 
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1  understanding  that  this  is  an  issue  that's  being 

2  handled  by  the  Office  of  Independent  Counsel. 

3  Certainly.   I'm  sure  they're  going  to  do  a  thorough 

4  investigation. 

5  And  again,  I'd  just  reiterate  that  we've 

6  got  a  limited  amount  of  resources  and  time  here.   I 

7  think  that  we  could  focus  on  other  things. 

8  MR.  DnsfH:    Finally,  I  do  not  have  an 

9  understanding,  certainly  not  from  the  documents  that 

10  have  been  provided  to  us,  whether  or  not  the 

1 1  Independent  Counsel  is  looking  into  this  issue,  so  I 

12  would  simply  state  that  for  the  record.   I  may  be 

13  mistaken,  but  at  this  point,  I  do  not  have  any 

14  knowledge  or  understanding,  and  that  is  part  of  the 

15  reasons  why  I  would  like  to  ask  Mr.  Noble  regarding 

16  the  issue. 

17  And  one  of  the  advantages  of  having  an 

18  earlier  investigation  by  the  Inspector  General  is 

19  rather  than  having  to  interview  all  potentially 

20  relevant  witnesses,  one  has  on  the  record  statement 

21  from  those  witnesses,  and  so  one  can  determine  — 

22  make  an  intelligent  decision  as  to  which  of  those 


1  witnesses  are  critical  to  the  issue  so  we  can  gain  an 

2  understanding,  if  not  resolution,  of  the  issues. 

3  So  certainly  any  investigation  by  the 

4  committee  does  not  have  to  repeat  every  single  step 

5  and  then  go  beyond  what  the  path  of  the  Inspector 

6  General  has  taken,  but  simply  take  advantage  of  the 

7  excellent  work  that  has  been  done  and  the  path  that 

8  has  been  laid  by  the  Inspector  General  for  us  to 

9  follow. 

10  One  of  the  reasons  I  am  concerned  about, 

1 1  and  I  would  like  to  question  Mr.  Noble  about  is 

12  simply  not  what  is  documentary  evidence  gathered  by 

13  the  Inspector  General,  but  as  I  look  at  the  record, 

14  the  documentary  record,  there  is  no  formal  conclusion 

15  or  resolution  of  the  issue,  and  I  would  ~  so  in  that 

16  sense,  it  has  not  been  fully  investigated  and 

17  resolved  by  the  Inspector  General. 

18  With  that,  if  we  can  proceed  with  the 

19  deposition. 

20  BY  MR.  DFNH: 

21  Q      Let  me  ask  you  some  general  questions, 

22  then,  regarding  Madison  Guaranty  Savings  &  Loan 


22 


3503 

23 

1  Association.   Did  there  come  a  time  when  you  became 

2  aware  of  Madison  Guaranty  Savings  &  Loan  Association? 

3  A      Yes. 

4  Q      When  was  that  approximately? 

5  A      I  recall  1994. 

6  Q      Was  this  in  part  through  your  general 

7  knowledge,  through  news  media  or  was  it  through  your 

8  work? 

9  A      News  media. 

10  Q      Were  you  personally  involved  in  any 

1 1  investigation  as  to  why  and  how  Madison  Guaranty 

12  failed? 

13  A      No. 

14  Q      As  I  understand  it  ~  and  please  correct  me 

15  if  I'm  wrong  ~  that  is  because  it's  within  the 

16  jurisdiction  of  the  Resolution  Trust  Corporation,  and 

17  you  are  with  the  Inspector  General  of  the  Resolution 

18  Trust  Corporation? 

19  A      Right. 

20  Q      So  you  would  be  investigating  issues  that 

21  are  ancillary  to  the  investigation  or  simply  to  the 

22  conduct  of  the  investigation  rather  than  performing 

24 

1  an  actual  investigation  itself? 

2  A      Yes. 

3  Q      That  is,  any  issues  that  may  be  referred  to 

4  you  or  that  may  come  to  your  attention  through  any 

5  other  independent  means? 

6  A      Right,  yes. 

7  Q      Did  there  come  a  time  when  you  became 

8  familiar  with  the  --  actually,  strike  that. 

9  Did  there  come  a  time  when  you  became  aware 

10  of  the  name  of  Jean  Lewis? 

11  A      Yes. 

12  Q      Can  you  tell  me  approximately  when  that 

13  was? 

14  A      Again,  in  early  1994. 

15  Q      Was  this  again,  through  an  official 

16  investigation  related  to  your  work,  or  was  it  through 

17  the  news  media? 

1 8  A      That  was  during  the  investigation. 

19  Q      Can  you  tell  me  the  context  in  which  you 

20  came  across  the  name  Jean  Lewis? 

21  A      Yes.    I  believe  it  was  the  end  of  March 

22  '94.   Congressman  Leach,  during  the  hearing,  at 
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1  least  on  the  floor  of  the  House,  brought  up  a 

2  discussion  between  April  Breslaw  of  the  RTC  and  Jean 

3  Lewis,  and  he  quoted  from  the  discussion.   And  in 

4  that,  he  brought  up  the  idea  that  there  may  be  some 

5  obstruction  of  RTC  employees  going  to  Congress  and 

6  going  to  management,  and  that's  when  Jean  Lewis  first 

7  came  to  my  attention. 

8  Q      And  the  allegation  of  obstruction  made  by 

9  Representative  Leach  is  a  ~  he  gathered  from  the 

10  conversation  between  April  Breslaw  and  Jean  Lewis? 

1 1  A      Yes. 

12  Q      And  this  investigation  occurred 

13  approximately  when  --  I  mean,  this  conversation 

14  between  Breslaw  and  Lewis  occurred  approximately 

15  when? 

16  A      I  don't  know  when  the  conversation  took 

17  place. 

18  Q      Certainly  prior  to  March  1994? 

19  A      Yes. 

20  Q      Was  it  around  January  1994? 

21  A      I  believe  it  was. 

22 Q      Did  there  come  a  time  when  you  became  aware 

26 

1  of  Richard  lorio? 

2  A      Yes. 

3  Q      When  was  that? 

4  A      That  was  in  August  of  1994. 

5  Q      Did  there  come  a  time  when  you  became  aware 

6  of  the  name  Lee  Ausen? 

7  A      Yes. 

8  Q      When  was  that? 

9  A      August  1994. 

10  Q      Was  this  also  the  time  that  you  were 

1 1  reacquainted  with  the  name  of  Jean  Lewis? 

12  A      Yes. 

13  Q      Can  you  tell  me  those  circumstances  through 

14  which  you  became  reacquainted  or  acquainted  with  the 

15  three  persons? 

16  A      Yes.   Towards  the  end  of  August  1994,  Jack 

17  Adair,  the  IG,  received  a  phone  call  from  the  legal 

18  division,  two  lawyers  fi-om  the  legal  division  asking 

19  whether  or  not  he  wanted  to  search  the  offices  of,  I 

20  believe,  all  three  of  the  employees. 

21  Q      By  "legal  division,"  you  mean  the  legal 

22  division  of  the  RTC? 
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1  A      Yes. 

2  Q      Do  you  know  who  within  the  legal  division 

3  contacted  Mr.  Adair? 

4  A      I  believe  it  was  Andy  Tomback  and  Erica 

5  Cooper. 

6  Q      Do  you  know  what  their  exact  titles  were  at 

7  the  time? 

8  A      No. 

9  Q      But  they  were  with  the  legal  division  of 

10  the  RTC? 

1 1  A      Yes. 

12  Q      By  "legal  division,"  you  mean  the  general 

1 3  counsel's  office  of  the  RTC? 

14  A      Yes. 

15  Q      Why  did  Mr.  Tomback  and  Ms.  Cooper  seek 

16  Mr.  Adair's  approval  of  the  search  of  the  three's 

17  offices? 

1 8  A      The  way  1  understand  it,  is  they  had  been 

19  doing  a  preliminary  inquiry  or  some  type  of  review, 

20  and  had  found  what  they  thought  was  some  proof  of 

2 1  some  wrongdoing  by  those  three,  and  they  thought  it 

22  might  be  appropriate  for  the  Inspector  General's 


1  office  to  search  those  offices. 

2  Q      What  was  Mr.  Adair's  response  to  request  a 

3  search  the  three's  offices? 

4  A      He  said  it  was  not  appropriate  for  the 

5  Inspector  General's  office  to  search  those  offices, 

6  and  I  believe  he  said  he  didn't  believe  there  was  any 

7  basis  for  that.   And  if  we  needed  ~  that  is,  the 

8  Inspector  General's  office  needed  any  documentation 

9  or  proof,  that  we  could  obtain  it  later  through  other 

10  means. 

1 1  Q      Let  me  unpack  your  answer  just  for  a 

12  moment.   First,  Mr.  Adair's  response  according  to 

1 3  your  testimony  was  that  it  was  inappropriate  for  the 

14  Inspector  General  to  conduct  a  search  of  the 

15  offices.   Why  is  it  inappropriate? 

1 6  A      Inappropriate  in  that  sense  because  there 

17  was  no  legal  basis  for  it. 

18  Q      Do  you  usually  conduct  searches  of  people's 

19  offices  as  part  of  your  investigation? 

20  A      I  would  not  say  usually. 

21  Q      It  is  a  rare  event  if  you  do  indeed  conduct 

22  a  search  of  an  employee's  office? 
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1  A      Yes. 

2  Q      Have  you  ever  conducted  a  search  or 

3  supervised  a  search  of  an  employee's  office? 

4  A      No,  I  don't  believe  I  have. 

5  Q      Have  you  ever  heard  of  the  conduct  of  a 

6  search  unauthorized  by  the  employee  and  without  the 

7  attendance  of  the  employee  present  while  the 

8  investigators  were  searching  the  office  ~ 

9  A      No. 

10  Q      ~  with  or  without  legal  basis  for  any 

1 1  search? 

12  A      No. 

13  Q      Let's  go  back  regarding  the  more 

14  substantive  point  that  you've  raised  regarding  the 

15  legal  basis,  and  in  order  to  do  that,  I'd  like  to 

16  take  you  back  a  little  bit  further. 

17  Did  there  come  a  time  when  you  found  out 

18  whether  any  administrative  actions  was  taken  by  the 

19  RTC  with  respect  to  these  three  persons? 

20  A      Yes. 

21  Q      What  was  that  administrative  action? 

22 A      These  three  were  placed  on  administrative  
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1  leave  for  a  period  of  time. 

2  Q      Do  you  know  what  approximate  date  they  were 

3  placed  on  administrative  leave? 

4  A      Yes.    I  believe  it  was  August  12,  1994. 

5  0      So  on  August  12,  1994,  the  three  were 

6  placed  on  administrative  leave  ~  actually,  let  me 

7  try  to  go  back  one  step  fiirther  to  a  subject  I  should 

8  have  asked  you  right  at  the  beginning  when  you  became 

9  familiar  with  their  names.   Can  you  tell  me  who  Jean 

10  Lewis  is? 

1 1  A      She  is  ~  or  at  least  she  was  an 

12  investigator  with  the  office  of  investigations  in  the 

13  Kansas  City  office  of  the  RTC. 

14  Q      And  Lee  Ausen? 

15  A      He  is  the  same,  investigator  with  the 

16  Kansas  City  office. 

17  Q      Is  he  Ms.  Lewis's  supervising  investigator? 

18  A      Yes. 

19  Q      And  Mr.  lorio? 

20  A      He  was  the  supervisor  of  both  Mr.  Ausen  and 

21  Ms.  Lewis. 

22  Q      He  was  the  head  of  investigations  in  the 
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1  Kansas  City  office  of  the  RTC? 

2  A      Yes. 

3  Q      And  at  the  time,  these  were  their  titles  at 

4  the  time  when  they  were  placed  on  administrative 

5  leave  on  August  12,  1994? 

6  A      1  believe  so,  yes. 

7  Q      Now,  by  the  term  "administrative  leave,"  I 

8  take  that  to  mean  they  simply  do  not  show  up  at  work, 

9  but  they  were  still  collecting  their  pay? 

10  A      Yes. 

11  Q      Is  that  the  general  import  of  the  term? 

12  A      Yes. 

13  Q      Do  you  know  whether  they  were  permitted 

14  access  to  their  office  during  the  time  that  they  were 

15  placed  on  administrative  leave? 

16  A      It's  my  understanding  that  they  were  not 

1 7  able  to  access  their  offices. 

18  Q      Do  you  know  by  what  means  this  was 

19  accomplished? 

20  A      I  understand  that  they  were  escorted  from 

21  the  building  on  the  day  they  were  placed  on 

22  administrative  leave  and  told  not  to  come  back  until 
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1  their  leave  -- 

2  Q      So  on  August  12,  1994,  when  these  three 

3  were  still  at  work,  RTC  personnel  escorted  them  from 

4  the  building  and  told  them  that  they  are  not  to 

5  return  to  their  offices? 

6  A      That's  my  understanding. 

7  Q      Actually,  let  me  refer  you  to  a  memo  Bates 

8  stamped  6254.    It  is  a  memo  from  Tom  Hindes, 

9  assistant  general  counsel  of  the  RTC,  to  John  Adair, 

10  Inspector  General,  re:  Kansas  City  referral. 

1 1  MR.  IVEY:    What's  the  date  on  that? 

12  MR.  DINH:    The  date  is  August  30,  1994. 

13  BY  MR.  DFNH: 

14  Q      And  if  I  can  refer  you  to  that  and  you  can 

1 5  study  that  for  a  moment. 

16  A      I'm  familiar  with  this. 

17  Q      If  you  can  study  the  last  paragraph  of  the 

18  first  page,  which  is  6254,  which  refers  to  the 

19  offices  of  the  three  employees  ~  actually,  can  you 

20  read  the  first  sentence  for  us? 

21  A      Sure.    "As  we  informed  you  earlier,  the 

22  offices  of  the  three  employees  who  were  the  focus  of 
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1  the  factfinding  effort  were  locked  during  the 

2  review." 

3  Q      And  is  this  consistent  —  the  paragraph,  is 

4  this  consistent  with  the  oral  telephonic  request  from 

5  Mr.  Adair  to  which  you  earlier  testified? 

6  A      Yes,  it  is. 

7  MR.  GIBSON:    Can  I  make  a  clarifying  point 

8  here  and  ask  a  question? 

9  Patrick,  I  want  to  make  it  clear.  Did  you 

10  participate  in  that  telephone  call  that  you're 

1 1  testifying  about  with  Jack  Adair? 

12  THE  WITNESS:   No,  I  did  not. 

13  MR.  GIBSON:    Is  your  knowledge  based  upon 

14  what  you  have  been  told  subsequently? 

15  THE  WITNESS:   Yes. 

16  MR.  GIBSON:    So  in  essence,  everything  you 

17  have  to  say  is  hearsay  about  that? 

18  THE  WITNESS:    Right. 

19  MR.  GIBSON:    I  just  wanted  to  make  it  clear 

20  for  the  record  that  Mr.  Noble  wasn't  participating. 

21  In  testifying  about  it,  he's  simply  telling  what  he's 

22  been  told  about  that  conversation  and  not  testifying 
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1  as  to  what  actually  happened. 

2  MR.  DINH:    Thank  you  for  the 

3  clarification-. 

4  BY  MR.  DINH: 

5  Q      Can  you  tell  me  who  told  you  about  the 

6  conversation? 

7  A      Jack  Adair. 

8  Q      So  he  was  the  participant  in  the 

9  conversation  itself? 

10  A      Yes. 

11  Q      Do  you  know  approximately  when  he  told  you 

12  about  the  conversation  he  had? 

13  A      I  believe  it  was  -  at  least  August  29th, 

14  the  day  before  this  memo.   It  may  have  been  the  day 

15  before  that. 

16  Q      Was  it  at  about  the  approximate  time 

17  immediately  after  he  talked  with  the  RTC  people? 

18  A      It  was  within  a  day  or  two.    It  was  not 

19  immediately  afterwards. 

20  Q      Based  on  what  he  told  you  of  that 

21  conversation,  this  memorandum  from  Tom  Hindes  to  Jack 

22  Adair  reflects  what  your  memory  of  that  conversation 
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1  was? 

2  A      Yes. 

3  Q      This  memorandum  refers  to  a  suggestion  that 

4  the  RTC  IG  conduct  a  search  of  the  offices  of  the 

5  three  employees  ~ 

6  A      Yes. 

7  Q      ~  as  you've  testified  earlier? 

8  A      Yes. 

9  Q      And  just  to  be  absolutely  clear,  no  search 

10  of  the  employees'  offices  was  conducted  by  the  RTC 

11  IG? 

12  A      No,  it  was  not. 

13  Q      As  a  matter  of  fact,  can  you  tell  me 

14  whether  an  investigation  was  opened  by  the  RTC  IG 

1 5  with  respect  to  this  issue? 

16  A      Yes,  it  was. 

1 7  Q      And  let  me  refer  you  now  to  a  memorandum  to 

18  the  file  dated  September  2nd  from  Patrick  Noble;  that 

19  is  you.    And  I  ask  you  to  study  the  document.   This 

20  is  Bates  stamped  6252.   It's  a  memorandum  to  the  file 

2 1  dated  September  2,  1 994,  and  the  memorandum  recounts 

22  a  September  1,  1994  meeting  with  Tom  Sarisky. 
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1  Can  you  tell  us  who  Tom  Sarisky  is? 

2  A      Yes.   He's  a  lawyer  with  the  employee  and 

3  labor  relations  branch  of  the  legal  division  of  RTC. 

4  Q      What  were  the  circumstances  that  you  were 

5  asked  to  meet  with  Mr.  Sarisky  ~  actually,  back  up. 

6  How  did  you  come  to  meet  Mr.  Sarisky? 

7  A      Through  our  contacts  with  the  legal 

8  division.    They  had  advised  us  that  Mr.  Sarisky  and 

9  Randi  Mendelsohn  of  the  Office  of  Human  Resource 

10  Management  had  done  a  preliminary  inquiry,  and  that 

1 1  they  had  some  documents. 

12  Q      What  do  you  understand  to  be  the  time  frame 

13  of  the  inquiry  by  Mr.  Sarisky  and  Mr.  Mendelsohn? 

14  A      It  was  during  the  week  of  August  22  through 

15  26. 

16  Q      It  was  after  the  employees  had  been  placed 

17  on  administrative  leave? 

18  A      Yes. 

19  Q      The  factfinding  efforts  by  Mr.  Sarisky  and 

20  Mr.  Mendelsohn  with  respect  to  the  allegations  behind 

21  the  administrative  leave  decision  was  conducted  after 

22  the  employees  were  placed  on  administrative  leave? 
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1  A      Yes. 

2  Q      What  was  the  purpose  of  your  meeting  with 

3  Mr.  Sarisky? 

4  A      We  had  opened  our  case  and  investigation  on 

5  that  before  1  met  with  Tom  Sarisky,  and  the  purpose 

6  was  to  gain  just  a  very  quick  general  knowledge  of 

7  what  they  had  done  and  to  obtain  the  documents,  which 

8  he  had. 

9  Q      He  had  the  documents  with  him? 

10  A      Yes. 

11  Q      What  were  the  documents  he  had  with  him? 

12  A      It  was  a  variety  of  documents  he  had 

13  received  out  in  Kansas  City.    It  includes  visitors 

14  logs,  telephone  records,  fax  logs,  some  documents 

15  relating  to  criminal  referrals.   There's  some  more. 

16  Q      Let  me  refer  you  to  the  third  paragraph  — 

17  actually,  let  me  refer  you  to  the  last  paragraph  of 

18  that  page,  6252.    If  you  can  read  that  sentence  for 

19  me,  the  first  sentence. 

20  A      The  last  full  one?   "He  added  that  some  of 

21  the  allegations  may  be  misunderstandings  such  as  on 

22  one  occasion  a  PLS  attorney  had  requested  some 
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1  documents  from  Lewis." 

2  Q      Did  you  at  this  point  gain  an  understanding 

3  as  to  what  the  allegations  regarding  Ms.  Lewis, 

4  Mr.  lorio  and  Mr.  Ausen  were? 

5  A      Somewhat,  yes.    We  had  received  the  earlier 

6  memo  from  Mr.  Hindes,  and  this  helped. 

7  Q      By  the  "earlier  memo,"  you  refer  back  to 

8  Bates  number  6254,  which  I  previously  showed  you,  the  . 

9  August  30,  1994  memorandum? 

10  A      Yes. 

1 1  Q      Let  me  show  that  to  you  again,  now 

12  referring  you  to  6255,  Bates  stamp.   And  at  the  top 

13  of  the  page,  if  you  can  read  the  first  sentence  for 

14  me. 

15  MR.  IVEY:    I'm  sorry.   Could  I  get  a 

16  regular  page  number  from  the  document? 

17  THE  WITNESS:    2. 

18  MR.  IVEY:    I've  got  a  different  Bates 

19  stamp. 

20  THE  WITNESS:    "Yesterday  you  requested  a 

21  draft  of  talking  points  to  help  frame  the  issues  and 

22  summarize  facts  found  from  Mr.  Ryan's  decision  to 
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1  extend  or  terminate  the  three  employees' 

2  administrative  leave." 

3  BY  MR.  DINH: 

4  Q      And  can  you  read  me  the  handwriting  that 

5  was  at  the  top  of  the  page  pointing  to  that  sentence? 

6  A      What  I  requested  was  "the  referral... not 

7  any  draft."   I  believe  it  says  "any  draft." 

8  Q      So  do  you  recognize  that  handwriting? 

9  A      No,  1  really  don't. 

10  Q      From  the  understanding  of  the  context  of 

1 1  that  sentence,  however,  and  the  reference  to  the 

12  first  person  singular,  do  you  understand  that  to  be 

13  Mr.  John  Adair? 

14  A      Probably,  yes. 

15  Q      So  he  requested  a  referral,  not  a  draft  of 

16  talking  points  as  Mr.  Hindes  had  suggested? 

17  A      Yes. 

1 8  Q      Why  was  it  that  this  point  was  important  as 

19  you  understand  it? 

20  MR.  IVEY:    What  draft  are  we  talking 

21  about? 

22  MR.  DINH:    The  actual  referral,  not  the 


1  draft. 

2  THE  WITNESS:    When  the  legal  department 

3  said  they  had  a  basis  for  some  of  these  allegations, 

4  we  asked  them  to  give  us  something  in  writing,  and 

5  more  than  just  bullets  or  draft  points.   We  wanted 

6  some  detail  behind  the  allegations  and  the  basis  for 

7  those  allegations. 

8  That's  what  my  understanding  is,  that  Jack 

9  was  asking  Hindes  and  Tomback. 

10  BY  MR.  DINH: 

11  Q      And  this  April  30th,  1994  memorandum,  was 

12  it  sufficient  as  a  referral  for  you  to  ~  for  those 

13  purposes? 

14  A      No.    We  opened  the  case  previous  to 

15  receiving  this,  based  on  the  fact  that  it  was 

16  coming.   Actually,  I  think  we  opened  the  case  the  day 

17  it  arrived  based  on  this  memorandum  and  a  letter  from 

18  Ms.  Lewis's  attorney,  which  also  talked  about 

19  basically  the  same  allegations.   However,  we 

20  requested  further  documentation  from  the  legal 

21  division. 

22  Q      Ms.  Lewis's  attorney  made  a  request  to  you 
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1  in  writing  for  the  Inspector  General  to  investigate 

2  these  allegations? 

3  A      Yes. 

4  Q      Is  it  the  normal  course  that  the  attorneys 

5  request  an  investigation  by  the  Inspector  General? 

6  A      No.    It's  not  unusual.   As  1  said  before, 

7  we  get  referrals  and  requests  for  investigations  from 

8  everybody. 

9  Q      Could  a  reason  for  the  request  to  come  from 

10  Ms.  Lewis's  attorney,  could  one  of  the  reasons  be 

1 1  that  he  trusted  the  integrity  of  the  investigation 

12  and  the  conclusions  reached  by  the  Inspector  General? 

13  A      1  would  hope  so,  yes. 

14  Q      But  you  stated  that  there  was  ~  this 

15  memorandum  in  and  of  itself  was  inadequate  for  you  to 

16  open  an  investigation? 

17  A      We  had  opened  an  investigation,  but  we  were 

18  not  willing  to  proceed  any  further  without  further 

19  documentation  from  the  legal  division. 

20  Q      And  your  September  1,  1994  meeting  with 

21  Mr.  Sarisky  was  to  gather  some  of  the  evidence 

22  subsequent  to  the  opening  of  the  investigation? 
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1  A      Yes,  it  was. 

2  Q      And  by  proceeding  no  further,  you  mean  that 

3  you  took  no  steps  with  respect  to  the  evidence  that 

4  he  gave  you  on  September  1,  1994? 

5  A      We  reviewed  it,  but  we  did  not  act  based  on 

6  it. 

7  Q      You  did  not  actively  pursue  the 

8  investigation  any  further  until  you  got  more  written 

9  documentation  from  the  RTC  itself? 

10  A      Right,  which  they  had  promised. 

1 1  Q      Both  in  the  telephone  call  to  Mr.  Adair, 

12  which  he  told  you  about  ~  actually,  in  the  telephone 

13  call  to  Mr.  Adair? 

14  A      Yes. 

1 5  Q      Did  there  come  a  time  when  you  found  out 

16  that  indeed  documentation  has  been  adequately 

17  provided  to  the  Inspector  General  sufficient  for  you 

18  to  pursue  your  investigation? 

19  A      Yes.   We  received  a  memorandum  from 

20  Mr.  Hindes. 

21  Q      Do  you  know  approximately  what  date  that 

22  was? 
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A      I  believe  it  was  September  21st. 

Q      So  it  was  approximately  three  weeks  after 
the  August  30th  memorandum,  the  draft  memorandum  that 
Mr.  Hindes  sent  to  Mr.  Adair? 

A      Yes. 

Q      So  during  this  period,  the  investigation 
was  held  in  abeyance,  in  anticipation  of  this  formal 
referral? 

A      Yes.    We  reviewed  the  documents  that  we  had 
and  were  making  plans  to  start  our  investigation. 

Q  Did  you  know  about  any  efforts  by  the 
Inspector  General's  office  to  prompt  the  RTC  to 
follow  up  with  the  paperwork? 

A      Yes. 

Q      And  what  were  these  efforts,  and  how  did 
you  come  about  the  information? 

A      My  supervisor,  Clark  Blight,  advised  me 
that  he  was  in  contact  with  Andy  Tomback  on  several 
occasions,  I  believe,  some  E-mails  and  some  telephone 
calls  asking  Mr.  Tomback  to  get  that  memo  to  us  as 
soon  as  he  could.    I  believe  Mr.  Tomback  said  he  was 
very  busy  and  kept  saying  it's  coming,  it's  coming, 
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and  it  finally  came. 

Q      This  is  the  memo  without  which  you  would 
not  pursue  fiirther  investigation  and  a  memo  that  the 
RTC  had  promised  the  IG  as  the  referral  with  which  to 
start  an  investigation? 

A      Yes. 

Q      And  based  on  that  representation,  you  had 
started  the  investigation,  but  the  memo  never  came  ~ 
or  the  memo  did  not  come  until  September  21,  1994? 

A      Right,  yes. 

Q      Just  for  the  record,  I'm  handing  you  a  memo 
dated  September  2 1  st,  from  Thomas  Hindes  to  John 
Adair,  Bates  stamped  0464  through  0473.    Can  you  tell 
me  if  that  was  the  memorandum  to  which  you  were 
referring? 

A      Yes,  it  is. 

Q      And  that  was  the  formal  memorandum  that  you 
had  been  seeking  and  would  have  authorized  you  to 
open  a  formal  investigation  into  the  charges? 

A      Yes.   This  is  the  memorandum  we  were 
waiting  for. 

Q      At  the  time,  what  did  you  understand  the 
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1  scope  of  the  investigation  to  encompass?  Did  it 

2  encompass  simply  the  charges  that  were  leveled 

3  against  the  three  employees,  or  did  it  also  encompass 

4  the  circumstances  under  which  they  were  placed  on 

5  administrative  leave? 

6  A      My  view  of  the  investigation  was  that  it 

7  encompassed  everything  concerning  their  being  placed 

8  on  administrative  leave,  as  well  as  the  allegations 

9  that  were  in  this  memo. 

10  Q      The  broad  scope  of  that  would  certainly  be 

1 1  one  of  the  reasons  why  Ms.  Lewis's  attorney  requested 

12  your  involvement  in  the  process? 

13  A      I  would  think  so. 

14  Q      So  there  were  allegations  not  simply  going 

15  to  the  misconduct  of  the  employees,  but  the  improper 

16  way  through  which  they  were  placed  on  administrative 

17  leave? 

18  A      I  don't  know  if  there  were  allegations  to 

19  that.   I  felt  that  we  should  look  at  the  entire 

20  situation  as  part  of  our  investigation. 

21  Q      Why  did  you  come  to  this  feeling? 

22 A      Because  of  the  —  to  put  everything  in  the 


1  proper  context.   There  was  a  lot  of  emotional  issues 

2  involved  with  the  investigators  versus  the  attorneys, 

3  which  seemed  to  bring  about  a  lot  of  these 

4  allegations.  And  the  three  people  being  placed  on 

5  leave,  of  course,  was  a  very  emotional  situation  for 

6  everybody  involved.    So  we  felt  do  a  thorough 

7  investigation  of  just  —  to  do  an  investigation  just 

8  as  the  allegations  would  not  truly  tell  the  full 

9  story.    We  wanted  the  entire  ~ 

10  Q      You  referred  to  emotional  issues  regarding 

1 1  the  investigators  and  the  lawyers  leading  up  to  the 

12  allegations  against  the  investigators.   Can  you 

13  explain  that  to  me? 

14  A      We  had  become  aware  that  the  attorneys  in 

15  the  PLS  section  and  the  investigators  in  the  Kansas 

16  City  office  were  not  getting  along  very  well. 

17  Q      By  PLS,  does  that  mean  professional 

18  liability  section? 

19  A      Yes,  it  does. 

20  Q      And  those  are  comprised  of  attorneys? 

21  A      Yes. 

22  Q      Can  you  tell  us  specifically,  do  you  recall 
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any  names  within  the  professional  liability  section 
that  you  can  recall  that  were  in  conflict  the  three 
investigators? 

A      I  believe  Julie  Yanda  was  one  and  maybe 
Russ  Kaufrnan. 

Q      The  general  feeling  was  that  there  was  a 
conflict  between  the  PLS  section  and  the 
investigations  section  of  the  Kansas  City  office? 

A      Yes. 

Q      Julie  Yanda  is  based  in  Kansas  City? 

A      Yes. 

Q      And  as  you  testified  earlier,  all  three, 
Mr.  lorio,  Mr.  Ausen  and  Ms.  Lewis,  were  in  the 
investigations  unit? 

A      Yes. 

Q      As  a  matter  of  fact,  Mr.  lorio  was  the  head 
of  the  investigations  unit? 

A      Yes. 

Q      Was  this  history  of  conflict  what  prompted 
you  to  look  further  into  the  underlying  manner  in 
which  the  three  employees  were  sanctioned? 

A      Yes. 


Q      You  mentioned  also  that  the  three  employees 
were  emotional.    Was  that  a  product  of  the  way  in 
which  they  were  placed  on  administrative  leave? 

A      I  don't  know  that  I  would  say  that.   I 
think  it's  just  that  —  it  was  a  result  of  the 
conflict  they  had  with  the  PLS  attorneys. 

Q      Did  you  have  any  understanding  as  to  the 
physical  condition  of  Ms.  Lewis  at  the  time  she  was 
placed  on  administrative  leave? 

A      Not  at  the  time  she  was  placed  on  leave. 

Q      Did  you  come  to  any  subsequent  ~  did  there 
come  a  time  subsequent  that  you  found  out  of  any 
physical  ~  of  her  physical  condition  at  the  time  she 
was  placed  on  administrative  leave? 

A      Yes. 

Q      Can  you  explain  that  to  me? 

A      Sometime  later,  I  believe  she  may  have  told 
me  herself,  that  she  was  either  in  the  hospital  or  at 
home  on  sick  leave  on  the  day  she  was  placed  on 
administrative  leave. 

Q      Do  you  know  why  she  was  in  the  hospital? 

A      No,  I  don't. 
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1  Q      Now,  going  back  to  the  allegations 

2  themselves,  which  we  have  been  alluding  to,  but  I 

3  have  not  discussed  substantively,  can  you  read  ~  I 

4  refer  now  back  to  Bates  number  6252,  the  memorandum 

5  to  the  file  from  Patrick  Noble  dated  September  1994. 

6  Can  you  read  the  last  frill  paragraph  of  that 

7  memorandum,  please. 

8  A      "He  said  a  technical  support  person  had 

9  found  a  fax  from  Lewis's  attorney,  Michael  Forshey, 

10  to  Lewis.   This  fax  discussed  an  outside  business 

1 1  venture  of  Lewis  (B.LT.C.H.).    Sarisky  stated  that 

12  they  reviewed  the  fax  logs  and  saw  about  seven 

13  entries  where  faxes  were  sent  back  and  forth  between 

14  Lewis  and  Forshey." 

15  Q      Was  this  one  of  the  allegations  that  you 

16  were  being  asked  to  look  into  with  respect  to 

17  Ms.  Lewis? 

18  A      Yes. 

19  Q      But  you  did  not  pursue  this  frirther,  other 

20  than  receiving  the  documentation  and  reviewing  it? 

21  A      No,  we  did  not. 

22 Q      Can  you  tell  us  if  it's  a  common  occurrence 
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1  for  you  to  investigate  use  of  fax  machines  for 

2  personal  purposes? 

3  A      It's  not  a  common  occurrence. 

4  Q      Can  you  tell  me  whether  it's  rare? 

5  A      Yes,  it  is  rare. 

6  Q      Within  the  last  five  years  of  your  tenure 

7  with  the  RTC,  can  you  tell  me  the  approximate  number 

8  of  instances  where  such  allegations  were  made  or 

9  investigated  by  you,  by  your  office? 

10  A      I  believe  we  may  have  looked  into  one  or 

1 1  two  situations,  but  they  were  always  accompanied  by 

12  other  allegations. 

13  Q      They  are  not  ~  they  have  never  been 

14  investigated  simply  for  the  use  of  personal  fax 

15  machines? 

16  A      Yes. 

17  Q      Personal  use  of  fax  machines,  I'm  sorry. 

1 8  But  as  I  understand  it,  there  were  additional 

19  allegations  accompanying  Ms.  Lewis's  administrative 

20  decision  to  be  placed  on  administrative  leave? 

21  A      Yes. 

22  Q      And  some  of  those  allegations,  as  you  had 
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read  earlier,  Mr.  Sarisky  had  told  you  that  they 
resulted  from  misunderstanding,  such  as  the  ~  well, 
you  have  read  it  into  the  record  earlier. 

A      Yes. 

Q      Now,  with  respect  to  what  Mr.  Sarisky 
termed  as  the  most  serious  allegation,  can  you  please 
read  the  second  full  paragraph  of  that  —  actually, 
the  third  full  paragraph  of  that  page,  6252. 

A      Yes.    "Sarisky  indicated  that  of  all  the 
allegations  the  most  serious  is  the  alleged  leak  of 
confidential  RTC  information  by  the  Lewis.   He  said 
that  five  of  Lewis's  co-workers  told  him  that  Lewis 
had  said  she  had  given  documents  to  Congressman 
Leach." 

Q      Do  you  know  who  Congressman  Leach  is? 

A      Yes,  I  do. 

Q      Do  you  know  what  his  position  in  the  House 
of  Representatives  is? 

A      Yes,  I  do. 

Q      Can  you  tell  us  what  it  is? 

A      He's  the  Chairman  of  the  House  Banking 
Committee. 
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Q      And  the  House  Banking  Committee  has 
oversight  authority  over  the  RTC? 
A      Yes,  it  does. 

Q  And  at  the  time,  do  you  know  of  any  efforts 
by  Chairman  Leach  in  order  to  exercise  that  oversight 
authority? 

MR.  IVEY:    Maybe  you  could  narrow  the 
question  down  a  little  bit. 
BY  MR.  DINH: 
Q      Did  he  hold  any  public  hearings  on  the 
issue  that  you  know  of? 
A      Yes. 

MR.  GIBSON:    Excuse  me.   If  I  could 
interject  for  a  moment,  in  September  of  1994  and 
previously,  I  don't  believe  Mr.  Leach  was  the 
chairman  of  the  committee.   It  was  before  the 
election.   Mr.  Leach  was  the  senior  or  ranking 
minority  member  of  the  committee  at  that  point  in 
time. 

MR.  DFNH:    Thank  you  very  much. 
BY  MR.  DfNH: 
Q      He  is  now  the  chairman  of  the  House  Banking 
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1  Committee? 

2  A      Yes. 

3  Q      Before  November  1 994,  he  was  the  ranking 

4  member  of  the  House  Banking  Committee? 

5  A      Yes. 

6  Q      As  a  member  of  the  committee,  he  still  had 

7  authority  ~  he  still  had  the  duty  to  exercise 

8  oversight  authority  over  the  RTC? 

9  A      Yes,  he  did. 

10  Q      So  the  conduct  of  personnel  by  the  RTC 

1 1  would  be  relevant  to  his  area  of  oversight? 

12  A      Yes. 

13  Q      Did  Mr.  Sarisky  explain  to  you  what  he 

14  meant  by  "confidential  RTC  information"? 

15  A      No,  not  in  detail. 

16  Q      He  simply  asserted  that  she  provided 

17  confidential  RTC  information? 

18  A      Yes. 

19  Q      And  the  allegations  were  based  on 

20  assertions  by  five  of  her  co-workers  that  she  had 

21  provided  these  documents  to  Mr.  Leach? 

22  A      Yes. 
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1  Q      Did  he  explain  to  you  in  detail  what  the 

2  information  was  that  Ms.  Lewis  provided  to 

3  Congressman  Leach? 

4  A      No,  he  didn't,  because  I  didn't  really  want 

5  him  to  at  that  time. 

6  Q      Because  that's  only  the  mere  opening  of  the 

7  investigation,  and  you  were  not  pursuing  other  steps 

8  at  this  time? 

9  A      Yes,  and  I  knew  that  at  the  time  when  we 

10  talked  to  Mr.  Sarisky,  we  wanted  to  go  into  detail. 

1 1  I  didn't  have  enough  information  to  properly 

12  interview  him  at  that  time. 

13  Q      Among  the  documents  that  he  provided  to 

14  you,  did  he  provide  a  list  of  any  sort  regarding  the 

15  documents  that  Ms.  Lewis  allegedly  gave  to 

16  Congressman  Leach? 

17  A      I  do  not  believe  so. 

18  Q      Did  he  provide  the  actual  documents 

19  themselves  that  were  allegedly  leaked  by  Ms.  Lewis  to 

20  Congressman  Leach? 

21  A      1  don't  believe  so  --  to  be  honest  with 

22  you,  I  don't  know,  is  a  better  answer  to  that 
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question. 

MR.  DINH:    Off  the  record. 
(Discussion  off  the  record.) 
BY  MR.  DINH: 

Q      What  was  the  context  in  which  you  came  to 
find  out  that  Congressman  Leach  had  information 
regarding  the  RTC,  this  particular  information  about 
the  RTC?   By  that,  I  mean  was  it  by  a  floor 
statement,  by  press  releases  or  by  news  media 
report?   How  did  you  come  to  find  out? 

A      News  media. 

Q      Do  you  know  of  the  approximate  time  of  the 
news  media  reports? 

A      Probably  from  sometime  from  the  early  part 
of  '94  until  August. 

Q      And  what  was  the  substance  of  Mr.  Leach's 
statements  that  were  reported  to  the  news  media? 

A      He  had  had  documentation  concerning  a 
discussion  with  April  Breslaw  and  Jean  Lewis,  and 
some  information  about  the  referrals  ~  criminal 
referrals  relating  to  Madison. 

Q      These  are  criminal  referrals  relating  to 
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the  conduct  of  the  investigation  by  RTC? 

A      Yes. 

Q      So  they  would  be  relevant  to  his  area  of 
jurisdiction  ~ 

A      Yes. 

Q      ~  in  addition  to  the  allegations  regarding 
the  criminal  referrals  of  Madison  Guaranty,  which  is 
a  financial  institution  itself? 

A      Yes. 

Q      And  the  oversight  of  regulations  relating 
to  financial  institutions  are  also  within  the 
jurisdiction  of  the  House  Banking  Committee? 

A      Yes. 

Q      So  is  it  fair  to  say  that  any  documents 
that  Ms.  Lewis  was  alleged  to  have  leaked  or  to  have 
provided  to  Congressman  Leach  fell  within  his  area  of 
jurisdiction  for  oversight? 

A      1  believe  so,  but  I  don't  really  know  what 
documents  she  supposedly  had  given  him. 

Q      Did  there  come  a  time  when  you  found  out 
the  content  or  substance  of  those  documents? 

A      No. 
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1  Q      And  so  still,  as  we  sit  here  today,  you 

2  have  no  basis  to  evaluate  Mr.  Sarisky's  assertion 

3  that  these  were  confidential  RTC  documents? 

4  A      No,  I  don't. 

5  Q      Do  you  know  the  approximate  volume  of  the 

6  evidence  and  documents  that  Mr.  Sarisky  provided  to 

7  you  during  the  September  1,  1994  meeting? 

8  A      Yes.    It's  about  half  a  Xerox  boxful  of 

9  documents. 

10  Q      It's  half  a  boxful  of  documents,  in  a  box? 

1 1  A      Right. 

12  Q      The  August  30,  1994  memorandum  outlined  11 

13  allegations  against  Lewis;  is  that  correct?  Let  me 

14  refer  you  back  to  page  6255,  page  2  of  the  August  2, 

15  1994  memorandum? 

16  A      Yes,  that's  correct. 

17  Q      And  there  were  10  allegations  against 

18  Richard  lorio? 

19  A      Yes. 

20  Q      And  there  were  three  allegations  against 

21  Mr.  Ausen? 

22  A      Yes. 
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1  Q      But  yet  these  allegations  were  not 

2  sufficient  for  you  to  open  and  conduct  a  formal 

3  investigation  into  the  matter? 

4  A      We  had  opened  an  investigation,  but  it  had 

5  not  started  until  we  received  further  documentation. 

6  Q      And  the  half  a  boxful  of  documents  and 

7  evidence  that  was  provided  to  you  during  the 

8  September  1,  1994  meeting  was  not  sufficient? 

9  A      No. 

10  Q      Let  me  refer  you  now  to  page  6256,  page  3 

11  of  the  August  30,  1994  memorandum  from  Tom  Hindes  to 

12  John  Adair.   At  the  bottom  of  the  page,  can  you 

13  please  read  the  last  sentence  of  that  page,  please. 

14  A      "In  this  case  we  have  determined  that  many 

15  of  the  allegations  are  substantiated  and  that 

16  referral  of  the  entire  matter  to  the  OIG  is 

17  appropriate  at  this  time." 

18  Q      Why  did  you  not  take  Mr.  Hindes' s  word  that 

19  we  have  determined  that  the  allegations  are 

20  substantiated  as  adequate  in  order  to  initiate  and 

21  vigorously  pursue  an  investigation  into  these 

22  matters? 
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1  A      Because  he  had  not  provided  us  with  any 

2  information  other  than  the  allegations. 

3  Q      So  there  was  no  supporting  information 

4  behind  the  allegations  themselves? 

5  A      No,  no,  there  was  not. 

6  MR.  IVEY:    Is  this  a  good  point  for  a 

7  break? 

8  MR.  DINH:    Yes. 
(Recess.) 
BY  MR.  DINH: 

Q      You  referred  earlier  to  E-mails  going  back 
and  forth  between  the  RTC  IG  and  the  RTC  itself 
regarding  the  documentation  and  information  that  is 
required  to  support  the  August  30,  1994  request  for 
an  investigation.   Let  me  refer  you  to  6245,  6246, 
6249,  6250  and  6251  and  ask  you  to  review  those. 

A      Okay. 

Q      Have  you  reviewed  the  documents? 

A      Yes,  I  have. 

Q      Are  these  the  documents  to  which  you 
referred  to  indicate  the  prompting  the  RTC  IG  did  to 
the  RTC  with  respect  to  the  supporting  materials 


behind  the  allegations? 

A      Yes,  sir. 

Q      In  particular,  can  I  refer  you  to  6249, 
which  is  the  second  page  in  your  packet  there,  and 
can  you  read  the  first  sentence  of  the  third 
paragraph  of  that  E-mail,  please. 

A      "I  told  Hindes  that  we  had  been  waiting  for 
the  document  which  was  to  give  us  the  details  behind 
the  allegations,  et  cetera,  before  we  started  the 
investigation." 

Q      And  can  you  read  from  the  header  who  this 
E-mail  is  from  and  to  whom  it  is  addressed? 

A      It's  from  Clark  Blight  addressed  to  John 
Adair,  Steven  Switzer  and  Patricia  Black. 

Q      And  does  the  statement  which  you  have  just 
previously  read  into  the  record  reflect  your 
recollection  as  to  the  efforts  with  which  the  RTC  IG 
was  undergoing  in  order  to  get  the  documentation  for 
the  August  30,  1994  allegations? 

A      Yes. 

Q      Let  me  refer  you  to  page  6245,  which  is  the 
next  page  in  your  packet  there.   Can  you  ~  actually, 
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1  can  you  read  that  ~  first  of  all,  can  you  read  who 

2  the  E-mail  is  from? 

3  A      It's  from  Clark  Blight. 

4  Q      And  can  you  tell  us  who  the  E-mail  is 

5  addressed  to? 

6  A      John  Adair,  Steven  Switzer  and  Patricia 

7  Black. 

8  Q      And  the  date  of  the  E-mail? 

9  A      September  19,  '94. 

10  Q      And  the  time? 

11  A      8:38  eastern  daylight  time. 

12  Q      For  the  record,  can  you  read  the  E-mail 

13  into  the  record. 

14  A      "At  about  3:30  p.m.  Friday,  September  16th, 

15  Andy  Tomback  called  me.    He  said  a  draft  of  the 

16  document  detailing  the  allegations  concerning  the 

17  three  Kansas  City  employees  was  on  his  desk  to 

18  review.   He  described  himself  as  incredibly  jammed  so 

19  that  the  document  would  not  reach  us  on  September 

20  16th.    He  promised  the  document  to  us  by  5:00  p.m.  on 

21  Monday,  September  19th.    Tomback  pointed  out  that 

22  while  Tom  Hindes  would  sign  the  document,  the 
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1  document  was  a  product  of  many  people.   (We  may  have 

2  to  find  out  about  this  during  our  inquiry.)" 

3  Q      Let  me  interrupt  that.   The  last  sentence 

4  was  put  in  parentheses;  correct? 

5  A      Yes. 

6  Q      So  it  implies  that  that  was  Clark  Blight 

7  talking  rather  than  Tomback  talking? 

8  A      Yes. 

9  Q      Can  you  please  go  on. 

10  A      "Tomback  tried  to  tell  me  we  could  start 

1 1  our  investigation  by  using  the  three  best  items  in 

12  the  previous  memo.    When  I  explained  that  we  were 

13  waiting  for  the  details  to  support  the  items,  he  did 

14  say  that  the  document  we  will  be  receiving  will 

15  detail  the  allegations  with  names  and  specifics, 

16  et  cetera,  et  cetera." 

17  Q      Did  you  have  conversations  with  either 

18  Mr.  Blight,  Mr.  Adair,  Mr.  Switzer  or  Ms.  Black 

19  regarding  this  conversation  reflected  in  this  E-mail? 

20  A      Yes,  with  Mr.  Blight. 

21  Q      Can  you  explain  to  me,  based  on  those 

22  conversations  and  your  discussions  with  Mr.  Blight, 
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why  it  is  that  Mr.  Blight  suggested  that  the 
Inspector  General  would  have  to  find  out  about  the 
fact  that  the  document  was  a  product  of  many  people? 

A      I  believe  what  he  meant  by  that  is  that  if 
the  document  would  be  detailing  the  allegations,  and 
therefore,  if  many  people  worked  on  it,  then  we  would 
probably  have  to  talk  to  that  many  people  to  find  out 
what  their  firsthand  knowledge  was  of  those 
allegations. 

Q      So  it  is  not  ~  this  is  regarding  the 
conduct  of  the  investigation  itself? 

A      Yes. 

Q      The  next  sentence  refers  to  a  request  by 
Mr.  Tomback  to  the  Inspector  General  to  use  the  three 
best  items  in  the  August  ~  the  previous  memo,  which 
I  take  to  be  the  August  30,  1994  memo? 

A      Yes. 

Q      Why  did  you,  in  fact,  start  your 
investigation  using  the  three  best  items  in  the 
August  30,  1994  memo? 

A      We  felt  to  do  the  investigation  properly, 

we  needed  the  information  which  the  legal  division 
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had  before  we  started.   And  we  didn't  want  to  take 
the  best  three  or  anything.    We  wanted  the 
documentation  that  they  had.    So  our  belief  was  they 
needed  to  provide  that  to  us  before  we  started  in 
earnest  on  the  investigation. 

Q      I  take  it  you  have  no  idea  why  Mr.  Tomback 
wanted  to  start  with  the  three  best? 

A      I  believe  —  no,  I  don't. 

Q      And  I  don't  want  to  ask  you  to  speculate. 
Was  such  a  request  normal  in  the  course  of  an 
investigation  like  this? 

A      Such  a  request  being  ~ 

Q      Being  to  start  with  the  three  best,  and 
we'll  go  from  there. 

A      No,  I  wouldn't  say  so. 

Q      And  in  fact,  you  did  not  receive  the  second 
referral  memorandum  on  September  19th  as  promised  by 
Mr.  Tomback? 

A      No. 

Q      And  when  did  you  actually  receive  the 
second  referral  memorandum? 

A      September  21st. 
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1  Q      And  what  steps,  if  any,  did  you  do  in 

2  response  to  the  September  21st  memorandum? 

3  A      At  that  point,  we  read  the  September  21st 

4  memorandum  and  then  looked  at  the  documents  that  we 

5  had  received  and  started  to  plan  what  we  would  do  in 

6  our  investigation. 

7  Q      Let  me  refer  you  now  to  a  document  Bates 

8  stamped  4640,  a  letter  dated  September  21,  1994  to 

9  Mr.  Kenneth  Starr,  the  Office  of  Independent  Counsel, 

10  signed  by  John  Adair.   Can  you  review  that  document. 

1 1  A      Okay. 

12  Q      Can  you  describe,  in  your  own  words,  what 

13  the  basic  gist  of  that  letter  is? 

14  A      This  letter  is  from  our  office  informing 

15  the  Office  of  the  Independent  Counsel  that  we  had 

16  received  these  allegations  and  had  started  an 

17  investigation  and  that  we  wanted  to  know  whether  we 

18  conducted  that  investigation,  whether  it  would 

19  interfere  with  their  work. 

20  Q      The  letter  references  some  staff 

21  discussions  between  the  OIC  and  the  RTC  IG.    Were  you 

22  involved  in  those  discussions,  or  were  you  aware  of 
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1  those  discussions? 

2  A      I  was  not  involved.   I  was  aware  after  they 

3  took  place. 

4  Q      Do  you  know  what  the  substance  of  those 

5  discussions  were? 

6  A      1  believe  they  were  two  different  topics. 

7  One  was  that  our  ~  the  RTC  had  received  a  subpoena 

8  for  documents  relating  to  the  placing  on 

9  administrative  leave  of  the  three  employees,  and  that 

10  was  the  first  topic  that  was  discussed.   And  the 

1 1  second  was  the  fact  that  we  had  initiated  an 

12  investigation  and  wanted  to  let  the  Independent 

13  Counsel  know  that  we  had  done  that. 

14  MR.  GIBSON:    Can  we  go  off  the  record  for  a 

15  moment? 

16  (Discussion  off  the  record.) 

17  BY  MR.  DINH: 

1 8  Q      Let  me  refer  you  to  document  Bates  stamped 

19  4656.   That  is  a  letter  dated  September  26th  from  the 

20  Independent  Counsel  to  Mr.  Adair.   Can  you  describe 

21  to  me  the  substance  of  that  letter? 

22  A      Yes.   It's  a  letter  from  the  Independent 
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Counsel  advising  us  that  they  request  that  our  office 
defer  our  investigation  until  their  work  was 
finished. 

Q      So  did  you,  in  fact,  defer  your 
investigation  and  heed  the  request? 

A      Yes,  we  did. 

Q      And  the  investigation  has  not  been 
reinitiated? 

A      No,  it  has  not. 

Q      Let  me  refer  you  to  a  staff  E-mail  Bates 
stamped  TS  258  from  Linda  Johnson  to  Diana  Ghosheh 
dated  September  27,  1994.    Can  you  read  the  first 
sentence  of  that  E-mail,  please? 

A      "I  knew  everything  would  be  swept  under  the 
carpet." 

Q      Is  that  a  fair  or  accurate  representation 
of  your  investigation  into  this  matter? 

A      No. 

Q  Is  it  a  fair  ~  it  was  not  at  the  time  ~ 
is  it  a  fair  and  accurate  representation  into  this 
matter  at  this  time,  as  you  sit  here? 

A      No. 
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Q      So  Ms.  Johnson  was  simply  wrong? 

A      Yes. 

Q      The  investigation  has  not  been  swept  under 
the  carpet? 

A      No. 

Q      And  by  "investigation,"  you  mean  both 
investigations  into  the  substantive  allegations  of 
misconduct  against  the  employees  and  also  the  manner 
in  which  they  were  placed  under  administrative  leave? 

A      Yes. 

Q      Did  there  come  a  time  whenyou  spoke  to 
Ms.  Johnson? 

A      No. 

Q      Let  me  refer  you  to  document  Bates  stamped 
TS  253  and  ask  you  to  study  that.    It  is  a  memorandum 
by  TJS  to  the  KC  file  dated  December  14,  1994, 
subject:   Linda  Johnson.    And  if  I  can  describe  the 
document  for  the  record,  it's  a  document  describing  a 
conversation  that  Linda  Johnson  had  with  TJS,  whom  I 
take  to  be  Tom  Sarisky,  about  her  fears  that  she  will 
be  retaliated  against  for  having  been  the  person  that 
discovered  the  personal  fax  to  Ms.  Lewis  from  her 
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1  lawyer  that  started  the  allegations  against  Ms.  Lewis 

2  and  subsequently  Mr.  Ausen  and  Mr.  lorio. 

3  Can  you  read  the  last  paragraph  for  me,  of 

4  that  memorandum? 

5  A      "On  December  14,  1994,  I  called  Johnson  and 

6  gave  her  Pat  Noble's  name  and  told  her  to  call  him, 

7  to  send  me  a  copy  of  the  OT  request  form." 

8  Q      Did  you  subsequently  get  a  call  from 

9  Ms.  Johnson? 

10  A      No,  I  did  not. 

1 1  Q      Ms.  Johnson  did  not  follow  up  on  her 

12  alleged  fears  and  report  them  to  you? 

13  A      No. 

14  Q      As  we  sit  here  to  date,  do  you  know  of 

1 5  anybody  who  has  suffered  any  adverse  employment 

16  decision  or  retaliations  for  bringing  allegations 

17  about  Ms.  Lewis,  Mr.  Ausen  or  Mr.  lorio  to  the 

1 8  authorities? 

19  A      No,  I  don't. 

20  MR.  DINH:    Thank  you  very  much.   I  have 

21  nothing  further.    I  have  nothing  fiirther  with  respect 

22  to  the  administrative  leave  issue,  keeping  in  mind 
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1  our  ongoing  matter  with  respect  to  OCOS 

2  investigation. 

3  MR.  IVEY:    Could  you  read  back  the  last 

4  question. 

5  (The  reporter  read  the  record  as  requested.) 

6  EXAMINATION 

7  BY  MR.  IVEY: 

8  Q      Have  you  done  any  investigations  with 

9  respect  to  adverse  impacts  or  retaliation  against 

10  employees  who  have  may  have  brought  these  allegations 

1 1  against  Ms.  Lewis? 

12  A      No. 

13  Q      So  your  answer  is  not  based  on  any 

14  investigative  work  that  you've  done.   None  has  come 

15  to  your  attention? 

16  A      Right. 

17  Q      I  take  it  that  because  of  Mr.  Starr's 

18  request  or  Mr.  Starr's  office's  request  that  the  IG 

19  do  no  investigative  work  on  this  matter,  that  you 

20  didn't  do  any  work  whatsoever  on  this? 

21  A      We  did  some  work. 

22  Q      What  work  did  you  do? 
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A      We  reviewed  the  documents  that  were  given 
to  me  by  Tom  Sarisky,  and  we  did  some  planning  on  how 
we  thought  we  would  conduct  the  investigation.   Of 
course,  we  read  the  memos  that  we  received  from  the 
legal  division.    That's  about  all  we  did. 

Q      Can  you  recall  what  was  in  the  documents 
that  you  reviewed? 

A      Yes.    It  was  a  series  of  documents.   One 
part  was  the  telephone  records  of  the  fax  machine. 
There  was  a  massive  amount  of  individual  pages  of 
telephone  records.   There  was  also  a  handwritten  fax 
log.    When  you  send  out  a  fax,  you're  supposed  to 
write  it  down. 

There  were  some  E-mails  concerning  some 
awards  that  had  been  signed  off  of  by  the  Kansas  City 
office,  and  there  was  some  discussion  about  who  had 
authority  and  who  didn't  have  authority  to  do  that. 
There  were  some  criminal  referrals  on  an  institution, 
I  believe,  called  Cimarron  Institution.    There  were 
some  visitor  logs.    If  I  could  look  at  this  memo. 

Q      For  the  record,  which  memo  are  you  looking 

at? 
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A      I'm  looking  at  the  September  21,  1994  memo 
from  Tom  Hindes  to  Jack  Adair.   There  was  a  copy  of 
April  Breslaw's  testimony  before  the  House.   I 
believe  that  was  early  part  of  1994. 

Q      Are  you  getting  this  information  from  the 
document  you're  reviewing? 

A      No. 

Q      There's  nothing  wrong  with  that.   I  just 
wanted  to  point  it  out. 

A      It's  to  jog  my  memory  —  it's  page  6  where 
the  topic  is  secretly  tape-recording  conversations 
with  RTC  employees.   It's  part  of  the  documents  that 
we  had  in  the  transcript  of  the  hearing. 

Q      Did  you  also  have  a  copy  of  the  transcript 
of  the  tape  itself? 

A      No,  I  don't  believe  so. 

Q      Do  you  know  where  the  tape  was? 

A      No. 

Q      Do  you  know  if  the  tape  had  been  given  to 
Congressman  Leach? 

A      No.    I  know  he  quoted  from  it,  but  I  don't 
know  whether  he  actually  had  the  tape  or  not. 
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1  Q      Were  you  able  to  do  enough  investigation 

2  with  respect  to  the  documents  you  were  given  to  reach 

3  any  preliminary  conclusions  about  any  of  the 

4  allegations  raised? 

5  A      No. 

6  Q      The  August  3 1  memo  that  you  had,  and  I  can 

7  give  you  a  copy,  that's  a  cover  letter  ~  or  cover 

8  memo,  I  take  it,  to  the  Hindes  memo  to  Adair  dated 

9  August  30,  1994? 

10  A      No.    The  August  31  memo  is  just  a  memo  from 

11  me  to  file  stating  that  1  had  called  the  three 

12  employees  to  tell  them  we  had  begun  an  investigation. 

13  Q      Do  you  recall  any  evidence  —  and  I'm  on 

14  page  2  now  of  the  August  30  memo  from  Hindes  to 

15  Adair.   There's  a  list  on  page  2  of  allegations 

16  regarding  Lewis,  and  I  want  to  ask  you  some  questions 

17  about  those  allegations.   And  for  the  record,  I'm 

18  using  the  August  30  document  that's  Bates  stamped 

19  9760,  and  I'm  on  page  9761  now. 

20  Point  1,  "is  there  proper  disclosure  of  RTC 

21  documents  and  information  to  the  media  and  other 

22  individuals?"   Was  there  any  evidence  that  you  came 
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1  across  that  was  related  to  that  allegation? 

2  A      I  don't  believe  so.    I  believe  when  I 

3  talked  to  Sarisky,  he  said  that  four  or  five  people 

4  had  told  him  that  Lewis  had  said  that  she  had 

5  released  documents,  so  I  don't  believe  there's  any 

6  documentary  evidence  to  that  effect. 

7  Q      Do  you  know  if  Sarisky  had  learned  this 

8  information  through  interviews? 

9  A      Yes,  he  had. 

10  Q      Let  me  hand  you  a  12-page  memorandum.   This 

1 1  is  the  memorandum  from  Hindes  to  Adair  dated 

12  September  21,  1994  Bates  stamp  numbers  9764  through 

13  9755,  and  I  ask  you  to  take  a  look  at  that.   And  I 

14  refer  you  to  page  2  of  that  memorandum. 

15  Now,  if  you  look  at  the  second  paragraph 

16  there,  it  says  ~  I  guess  it's  the  second  sentence. 

17  "We  learned  that  Lewis  made  such  statements  to 

18  fellow  investigators.  Ken  Foust,  Randy  Knight,  Edward 

19  Noyes,  Michael  Caron  and  Gary  Davidson." 

20  Do  you  see  where  I  am? 

21  A      Yes. 

22  Q      And  these  statements  referred  to  in  that 
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1  sentence  are  statements  to  Congressman  Leach.   And 

2  the  previous  sentence  above  that  says  that  she  had 

3  either  spoken  with,  disclosed  information  or  released 

4  documents  to  Congressman  Leach.   Did  you  have  a 

5  chance  to  investigate  that  allegation? 

6  A      No,  I  did  not. 

7  Q      Did  you  have  a  chance  to  refute  that 

8  allegation? 

9  A      No. 

10  Q      Did  you  come  across  any  evidence  that  was 

1 1  contrary  to  that  allegation? 

12  A      No. 

13  Q      Do  you  know  when  Ms.  Lewis  went  to  meet 

14  with  Congressman  Leach? 

15  A      No,  I  don't. 

16  Q      Do  you  know  if  it  was  after  Special  Counsel 

17  Robert  Fiske  had  been  appointed,  as  Mr.  Sarisky  says 

18  in  the  third  paragraph  on  that  page? 

19  A      I  don't  know. 

20  MR.  DINH:    I'm  sorry,  has  there  been  a 

21  foundation  laid  for  the  fact  that  she  had  even  met 

22  Congressman  Leach? 
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1  MR.  IVEY:    1  thought  you  had  raised  that  in 

2  your  question. 

3  MR.  DINH:    Probable  allegations. 

4  MR.  IVEY:    You  can  put  that  on  the  record. 

5  I  don't  have  any  problems  with  that. 

6  BY  MR.  IVEY: 

7  Q      You  said  that  you  had  heard  Congressman 

8  Leach's  floor  statement,  or  you  had  learned  something 

9  about  it? 

10  A      I  remember  seeing  it  in  the  news  media. 

1 1  Q      Were  you  familiar  with  the  documents  that 

12  he  released  with  the  floor  statement  he  made? 

13  A      I  remember  seeing  them  at  the  time. 

14  Q      Did  you  know,  or  do  you  recall  if  any 

15  E-mails  from  Jean  Lewis  to  a  variety  of  people  in  the 

16  RTC  were  part  of  those  documents? 

17  A      I  really  don't  remember. 

18  Q      Do  you  recall  if  letters  to  and  fi"om  Jean 

19  Lewis  were  included  in  those  documents? 

20  A      I  really  don't  remember. 

21  Q      But  it  was  your  understanding  that  there 

22  were  allegations  that  she  had  spoken  with  Congressman 
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1  Leach? 

2  A      Yes. 

3  Q      Now,  in  Mr.  Hindes's  letter  in  the  fourth 

4  paragraph,  I  think  the  last  sentence  says  "based  on 

5  Lewis's  statements  to  him,  Caron"  ~  and  that  refers 

6  to  one  of  the  investigators  that  was  interviewed  ~ 

7  A      Is  this  the  September  21st  — 

8  Q      I'm  sorry,  the  September  21st -- "Caron 

9  believes  Lewis  gave  sensitive  RTC  documents 

10  including,  among  other  items,  the  Madison  criminal 

11  referrals  to  Leach."  Fourth  paragraph. 

12  A      Yes. 

1 3  Q      Did  you  come  across  any  evidence  that 

14  refuted  that  allegation  at  all? 

15  A      No. 

16  Q      Let  me  ask  you,  since  we're  on  that  point 

17  about  confidentiality,  as  an  RTC  ~  as  part  of  the 

18  IG's  office,  have  you  had  occasion  to  investigate 

19  allegations  of  disclosure  of  sensitive  or 

20  confidential  information  by  RTC  employees? 

21  A      Yes,  I  have. 

22 Q      So  are  you  fairly  familiar  with  the 


1  policies  and  procedures  for  disclosing  confidential 

2  information? 

3  A      I  think  so. 

4  Q      Let  me  hand  you  a  three-page  document.   I 

5  think  it's  a  four-numbered  Bates  stamp.   The  first 

6  one  is  0980.    The  Bates  stamps  are  cut  off  on  the 

7  subsequent  pages.   0980  is  all  I  have  on  all  three  of 

8  the  pages.   But  in  any  event,  this  is  an  RTC 

9  document.   It  says  "Policies  and  Procedures,  Office 

10  of  Investigations"  at  the  top.    I  don't  have  the  date 

1 1  on  my  copy  of  this,  but  it  says  "contact  Anna 

12  Kautzman."   It's  from  James  Dudine  to  all 

13  investigations  staff  and  the  subject  is 

14  "confidentiality  of  investigations,  information  and 

15  records." 

1 6  Have  you  ever  seen  this  document? 

17  A      I  don't  believe  so. 

18  Q      I  was  wondering  if  you  could  take  a  moment 

1 9  just  to  review  the  first  three  points  on  the  page  and 

20  I  wanted  to  ask  you  some  questions  about  it. 

21  (Witness  reviewed  document.) 

22  A      Okay. 
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1  Q      Have  you  had  a  chance  to  take  a  look? 

2  A      Uh-huh. 

3  Q      The  scope  of  the  memo  applies  to  all 

4  investigations  staff? 

5  A      Yes. 

6  Q      And  the  second  sentence  there  says 

7  "criminal  referrals  and  supporting  facts  and 

8  records;  investigative  reports  such  as  PFRs"  ~  do 

9  you  know  what  PFRs  are? 

10  A      If  I  think  about  it  long  enough. 

11  Q      We'll  leave  that  one.   PFRs,  POIs,  case 

12  write-ups,  et  cetera,  financial  statements  and 

1 3  supporting  data,  correspondence  to  and  from  attorneys 

14  and  contractors,  and  it  goes  on.   And  this  is 

15  delineating  items  that  are  within  the  scope  of  the 

16  confidentiality  policies  that  are  discussed  here  in 

17  this  memorandum.   Is  that  fair? 

18  A      Yes. 

19  Q      Now,  under  3,  it  says  "Background. 

20  Information  requests  originating  outside  the  RTC 

2 1  frequently  are  directed  toward  the  office  of 

22  investigation.   While  these  requests  may  appear 
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1  reasonable,  restrictions  on  information  dissemination 

2  are  mandated  both  statutorily  and  by  RTC  policy.   The 

3  outcome  of  both  civil  and  criminal  litigation  can  be 

4  jeopardized  by  improper  release  of  information  or 

5  documents,  particularly  if  that  information  is 

6  privileged  (e.g.,  under  work  product  or 

7  attorney-client  privilege)." 

8  Do  you  see  that  paragraph  there? 

9  A      Yes. 

10  Q      Does  that  make  sense  to  you,  that  there's  a 

1 1  concern  about  disseminating  confidential  information 

12  that's  related  to  ongoing  investigations? 

13  A      Yes,  it  does. 

14  Q      Do  you  think  that  releasing  that  type  of 

15  information  could  undermine  the  investigation  or 

16  jeopardize  the  investigation  entirely? 

17  A      Yes. 

18  Q      And  why  would  that  be? 

19  A      Premature  release  of  information  to  the 

20  other  side  before  you  put  together  a  case,  I  think  it 

21  would  certainly  undermine  the  investigation.   A  lot 

22  of  times  when  you're  talking  to  people  during  the 
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1  investigation,  they're  very  sensitive,  and  they  will 

2  tell  you  something  if  they  believe  it  is  not  going  to 

3  be  disseminated  publicly. 

4  Q      And  that  could  be  useful  information  in 

5  your  investigation? 

6  A      Yes. 

7  Q      If  you  could  turn  to  the  next  page  for  me, 

8  there's  a  number  4  there  that  has  "policy"  written 

9  next  to  it.    Part  of  the  sentence  next  to  it  is 

10  covered  by  the  word  "privileged."   But  underneath 

1 1  that  it  says  "FOIA  request.   RTC  investigations  staff 

12  should  not  become  involved  in  these  requests,  but 

13  refer  any  such  inquiries  to  their  consolidated  office 

14  FOIA  specialist  and  to  the  appropriate  PLS  attorney 

15  or  to  the  Washington  office." 

16  By  the  way,  a  violation  of  these  policies 

17  and  procedures,  what  type  of  sanction  could  that  lead 

18  to? 

19  A      Well,  certainly  administrative,  if  it's  the 

20  policies  they're  talking  about,  there  may  be  some 

21  statutory  —  it  could  be  civil,  I  think. 

22 Q      "Administrative"  could  include 

1  administrative  leave? 

2  A      Yes. 

3  Q      It  could  include  termination? 

4  A      Yes. 

5  Q      So  if  someone,  for  example,  disclosed  or 

6  handled  a  FOIA  request  on  his  or  her  own,  that  could 

7  cross  the  line  that's  laid  out  here  under  this 

8  provision  that  I  just  read? 

9  A      It  could. 

10  Q      Under  that  B,  it  says  next  basically  that 

1 1  "any  inquiries  from  the  media  should  be  referred  to 

12  the  consolidated  office's  designated  spokesperson  or 

13  the  office  of  corporate  communications. 

14  Investigation  staff  should  not  attempt  to  respond  to 

15  these  questions  with  anything  further  than  no 

16  comment." 

17  So  I  take  that  to  mean  that  people  should 

1 8  not  be  speaking  to  the  press  beyond  saying  no  comment 

19  and  giving  the  name  of  the  press  contact  within  the 

20  RTC? 

21  A      That's  what  it  says. 

22  Q      And  if  someone  did  something  other  than 


82 


3533 

83 

1  that,  for  example,  discussed  cases,  disclosed 

2  information  relevant  to  an  ongoing  investigations, 

3  that  could  subject  that  person  to  the  administrative 

4  discipline  you  discussed  earlier? 

5  A      It  could,  yes. 

6  Q      Now,  under  that  is  paragraph  5,  "authorized 

7  transfers  of  information."   And  under  that,  there's 

8  A,  B,  C,  D,  and  it  goes  on  to  the  next  page.   I 

9  wonder  if  you  could  read  that  to  yourself  and  let  me 

10  know  when  you're  done. 

1 1  (Witness  reviewed  document.) 

12  A      Okay. 

13  Q      Do  you  see  anything  under  that  paragraph  or 

14  under  that  section  that  suggests  authorized  transfer 

1 5  of  information  that  discusses  transferring 

16  information  to  members  of  Congress? 

17  A      No. 

18  Q      And  this  is  a  memorandum  that  sets  out  the 

19  policies  and  procedures  for  confidentiality  of 

20  investigations,  information  and  records;  is  that 

2 1  correct? 

22  A      Yes. 
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1  Q      And  this  is  addressed  to  all  investigations 

2  staff? 

3  A      Yes. 

4  Q      You  were  asked  a  couple  questions  about  the 

5  disclosure  of  information  to  Mr.  Leach,  and  I  think 

6  it  was  sort  of  legal  questions,  and  I  wanted  to  come 

7  back  to  those,  just  as  a  bit  of  a  sidebar  here. 

8  It  was  pointed  out  that  Mr.  Leach  was  not 

9  chairman  of  the  Banking  Committee  at  the  time  you  met 

10  with  Ms.  Lewis.   Do  you  recall  that? 

11  A      Right. 

12  Q      Now,  you  were  asked  questions  about  whether 

13  the  RTC  was  under  the  jurisdiction  or  within 

14  Mr.  Leach's  jurisdiction.   Do  you  recall  that 

1 5  question? 

16  A      Yes. 

17  MR.  DrNH:    Just  note  for  the  record, 

18  supervisory  authority. 

19  MR.  IVEY:    Okay,  supervisory  authority. 

20  BY  MR.  IVEY: 

21  Q      Do  you  understand  how  jurisdiction  is  set 

22  out  in  the  House  and  the  Senate  with  respect  to 
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1  committees  and  individual  members  of  Congress? 

2  A      I  believe  to  some  extent,  yes. 

3  Q      Is  it  your  understanding  that  jurisdiction 

4  of  agencies  and  issues  are  within  the  jurisdiction  of 

5  a  committee  as  opposed  to  a  member  of  Congress  who 

6  may  be  assigned  to  that  committee? 

7  A      Yes,  that's  my  understanding. 

8  Q      So,  for  example,  if  you  got  a  subpoena  from 

9  an  individual  member  of  Congress  for  documents,  I 

10  assume  RTC  would  not  honor  that  subpoena  because 

1 1  subpoenas  are  supposed  to  come  from  committees.   Do 

12  you  understand  that? 

13  A      I  believe  that's  correct. 

14  Q      Do  you  recall  Congressman  Leach  trying  to 

15  get  documents  from  various  departments  of  the  United 

1 6  States  about  a  year  or  two  ago? 

17  A      Yes,  I  do. 

18  Q      And  that  was  before  he  became  chairman  of 

19  the  Banking  Committee? 

20  A      Yes. 

21  Q      Do  you  recall  him  going  to  court  over  that 

22  issue? 
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1  A      Yes. 

2  Q      Do  you  recall  the  court's  decision  with 

3  respect  to  his  request? 

4  A      I  believe  the  court  said  since  he  was 

5  basically  acting  as  a  private  citizen  in  that  regard, 

6  that  he  was  not  entitled  to  the  documents. 

7  Q      So  in  other  words.  Congressman  Leach,  as  an 

8  individual  member  of  Congress  as  opposed  to  the 

9  chairman  of  the  Banking  Committee,  had  no  authority, 

10  per  se,  over  the  RTC? 

11  A      I  believe  that's  the  way  it  was. 

12  Q      So  if  he  had  been  given  documents 

13  personally  as  opposed  to  as  a  member  of  the 

14  committee,  there's  no  basis  for  that  on  a 

15  jurisdictional  oversight? 

16  A      There  doesn't  seem  to  be. 

17  MR.  GIBSON:    Let  me  go  ahead  for  the 

18  record,  ask  a  clarifying  question  or  two  if  I  could. 

19  MR.  IVEY:    By  all  means. 

20  MR.  GIBSON:    You're  not  a  member  of  the 

2 1  Bar,  are  you? 

22  THE  WITNESS:   No,  I'm  not. 
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1  MR.  GIBSON:    You  didn't  attend  law  school? 

2  THE  WITNESS:   No,  I  didn't. 

3  MR.  GIBSON:    And  you're  not  expressing  a 

4  legal  opinion,  but  a  personal  opinion  with  respect  to 

5  this  matter? 

6  THE  WITNESS:   Absolutely. 

7  MR.  IVEY:    I  appreciate  the  clarification. 

8  THE  WITNESS:    Me,  too. 

9  BY  MR.  IVEY: 

10  Q      We  don't  want  you  called  as  a  witness  in 

1 1  the  next  document  dispute  with  Congress. 

12  A      That's  good. 

13  Q      Also,  I  guess  I  should  ask  you  this: 

14  You've  never  worked  on  Capitol  Hill  either  for  the 

1 5  House  or  the  Senate? 

16  A      I  actually  was  assigned  to  the  House 

1 7  appropriations  surveys  and  investigations  staff  for 

1 8  about  three  years. 

19  Q      In  that  capacity,  did  you  handle  any 

20  subpoenas  or  document  requests  from  other  branches  of 

21  the  government? 

22 A      Well,  we  requested  documents  from  executive 
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1  branch  agencies. 

2  Q      Were  you  personally  involved  with  that 

3  process?  Was  that  something  that  you  worked  on? 

4  A      Yes. 

5  Q      So  you  do  have  some  familiarity  with  this? 

6  A      Yes. 

7  Q      Let's  go  back  to  our  document,  the  policies 

8  and  procedures  memo  from  the  RTC,  and  I'll  direct  you 

9  to  the  last  page,  which  is  0980  something.   We  don't 

10  have  the  last  Bates  stamp  number,  but  under  paragraph 

1 1  6,  "statutory  authority,"  and  under  that  there's  A 

12  "The  RTC  ethics  code,  employee  responsibilities  and 

13  conduct  section  1605.10,  states  'an  employee  may  not 

14  disclose  confidential  business  information  obtained 

15  in  the  course  of  his  or  her  employment  or  official 

16  duties  except  as  authorized  by  law.'" 

17  Do  you  see  that? 

18  A      Yes. 

19  Q      Have  you  ever  investigated  a  case  where 

20  disclosures  were  made  in  violation  of  the  RTC  ethics 

21  code? 

22  A      Yes. 
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1  Q      In  your  view  with  the  ~  I'll  ask  you  a 

2  hypothetical.   Would  a  member  of  the  investigative 

3  staff  in  the  RTC  taking  documents  related  to  an 

4  investigation  that's  ongoing  to  a  member  of  Congress 

5  without  any  approval  from  supervisors  or  legal 

6  department  or  anyone  else  in  the  RTC,  would  that 

7  violate  this  code  of  ethics  that  I  just  read? 

8  MR.  DINH:    You're  speaking  hypothetically? 

9  MR.  IVEY:    That's  what  I  said. 

10  THE  WITNESS:    I  believe  it  would. 

11  BY  MR.  IVEY: 

12  Q      Let's  set  that  document  aside  and  get  back 

13  on  the  main  track  here,  which  was  the  August  30,  1994 

14  letter  from  Hindes  to  Adair.    Let  me  go  back  to 

15  number  2,  "the  improper  use  of  government  resources 

16  for  personal  gain  conducted  in  outside  business." 

17  You  mentioned  that  some  of  the  documents  you  had  seen 

18  were  fax  logs? 

19  A      Yes. 

20  Q      Were  they  connected  to  this  allegation, 

21  conducting  outside  business? 

22 A      Yes.   There  was  -  I  think  it  was  the  fax 
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1  log  showing  faxes  sent  to  Jean  Lewis's  attorney,  and 

2  I  believe  there  was  a  document,  maybe  a  three-  or 

3  four-  or  five-page  letter  from  him  to  her  which 

4  talked  about  this  slogan  or  about  the  sales  item, 

5  this  B.I.T.C.H. 

6  Q      Interesting  slogan. 

7  A      Yes. 

8  Q      I'm  afraid  to  ask  what  they're  selling 

9  there.   There  was  some  tangible  evidence  that  you 

10  came  across? 

11  A      Yes. 

12  Q      You  didn't  have  a  chance  to  do  a  complete 

13  investigation  that  you  would  normally  do,  but  you 

14  recall  some  tangible  evidence? 

15  A      Right. 

16  Q      What  about  number  3,  "refuse  to  provide 

17  responsive  RTC  documents  and  information  to  RTC  PLS 

18  attorneys  for  production  under  grand  jury  subpoena"? 

19  First  of  all,  are  you  familiar  with  the  issue  that 

20  appears  to  be  raised  in  that  allegation? 

21  A      Yes. 

22  Q      Could  you  tell  us  what  that  is. 
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1  A      As  I  understand  it,  there  was  a  grand  jury 

2  subpoena  issued  and  someone  went  —  an  attorney  went 

3  to  Jean  Lewis  and  asked  for  a  particular  document  or 

4  set  of  documents,  and  she  said  she  didn't  have  any. 

5  That  attorney  then  went  back  to  the  United  States 

6  Attorney  and  said  we  don't  have  them,  and  the 

7  Assistant  United  States  Attorney  said  yes,  you  do 

8  have  them,  and  they're  on  this  part  of  Jean  Lewis's 

9  desk,  something  along  those  lines. 

10  Q      Do  you  recall  which  U.S.  Attorney's  office 

1 1  was  involved  in  this? 

12  A      No. 

13  Q      Do  you  know  if  it  was  the  Little  Rock 

14  office? 

15  A      No,  I  don't. 

16  Q      Now,  did  you  come  across  any  evidence  one 

17  way  or  the  other  with  respect  to  that  allegation? 

18  A      No. 

19  Q      No  chance  to  investigate  that? 

20  A      Not  at  all. 

21  Q      Number  4  "deliberate  misrepresentation  of 

22  work  product  to  RTC  management  and  PLS  attorneys 
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1  (Madison  and  Cimmaron)."   Do  you  recall  anything  with 

2  respect  to  that?   What's  the  issue  there? 

3  A      The  issue  was  at  one  point  in  November  of 

4  1993,  Jean  Lewis  was  removed  from  working  on 

5  Madison.   And  apparently,  someone  else  ~  she  was  ~ 

6  the  allegation  was  that  she  was  continuing  to  work  on 

7  Madison,  but  that  someone  else  was  signing  her  name 

8  on  documents  making  it  look  like  she  was  not  working 

9  on  Madison,  but  working  on  something  else,  and  1 

10  guess  that  was  Cimmaron.   I  may  have  that  a  little 

1 1  off  but  it  was  basically  she  was  not  supposed  to  be 

12  working  on  Madison,  and  she  was  continuing  to  work  on 

13  Madison,  and  she  was  hiding  that  fact. 

14  Q      Is  it  your  recollection  that  she  wasn't 

15  supposed  to  be  working  on  Madison  because  she  had 

16  been  put  on  another  assignment,  or  do  you  know? 

17  A      I  really  don't  know  what  led  to  that. 

18  Q      Do  you  know  anything  about  Cimmaron? 

19  A      No. 

20  Q      Number  5  connects  with  what  you  just  said 

21  there,  "misrepresentation  of  work  product  on  Cimmaron 

22  criminal  referral,  including  both  authorization  of 
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1  referral  and  representation  as  investigator." 

2  A      Yes.   Again,  this  is  one  --  this  is 

3  basically  the  same  type  of  issue  where  another  person 

4  prepared  the  referral,  and  I  think  she  may  have 

5  signed  it,  making  it  look  like  she  had  prepared  that. 

6  Q      Do  you  recall  who  the  other  person  was 

7  alleged  to  be? 

8  A      No,  I  don't. 

9  Q      Did  any  of  the  documents  that  you  were  sent 

10  connect  with  any  of  the  issues  we  had  just  gone 

1 1  through? 

12  A      Yes.    I  think  the  criminal  referral  was 

13  part  of  the  documents  that  would  be  received. 

14  Q      I  recognize  it's  been  a  while  ~  in  fact, 

1 5  how  long  has  it  been  since  you  looked  at  those 

16  documents? 

17  A      I  did  look  through  them  this  week,  but 

1 8  before  that,  it  was  August  of  last  year. 

19  Q      Did  you  have  a  chance  to  read  any  of  the 

20  interviews  of  Ken  Foust,  Randy  Knight,  Edward  Noyes, 

2 1  Michael  Caron  or  Gary  Davidson? 

22  A      No. 
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1  Q      That  wasn't  part  of  the  package  you  were 

2  sent? 

3  A      No. 

4  Q      6  and  7  on  the  page  there  connected  with 

5  the  meeting  with  April  Breslaw,  and  you  already  said, 

6  I  believe,  that  you  didn't  come  across  a  tape  of  the 

7  conversation  between  April  Breslaw  and  Jean  Lewis;  is 

8  that  correct? 

9  A      Yes,  that's  correct. 

10  Q      Do  you  know  if  Ms.  Lewis  had  provided  a 

1 1  copy  of  the  tape  to  RTC? 

12  A      No,  I  don't. 

13  Q      As  far  as  allegation  number  7,  "refusing  to 

14  turn  over  a  copy  of  the  entire  tape  to  RTC  management 

15  while  permitting  selected  colleagues  to  hear  the 

16  tape,"  you  didn't  have  a  chance  to  investigate  that? 

17  A      No. 

18  Q      Number  9  ~  I'm  going  to  skip  8  — 

19  "refusing  to  discuss  Madison  investigation  matters 

20  with  a  PLS  attorney  without  a  promise  of 

21  nondisclosure  to  PLS  management." 

22  Do  you  know  who  that  PLS  attorney  was? 
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1  A      It  may  be  in  this  other  memo. 

2  Q      By  "other  memo,"  you  mean  the  September  21, 

3  1 994  memo  from  Hindes  to  Adair? 

4  A      Yes. 

5  Q      Feel  free  to  refer  to  it. 

6  A      Adams  ~  I  don't  remember  what  his  first 

7  name  was  ~  PLS  Attorney  Adams.   I  don't  remember 

8  what  his  first  name  was  ~  Philip  Adams. 

9  Q      And  what  was  the  issue  connected  with  this 

10  request? 

11  A      He  asked  Jean  Lewis  about  the  Madison  case, 

12  and  she  wouldn't  speak  to  him  unless  he  said  that  -- 

13  unless  he  promised  not  to  talk  to  Julie  Yanda  about 

14  it.   That's  the  allegation. 

15  Q      Did  you  learn  ~  did  you  come  across  any 

16  information  with  respect  to  why  Ms.  Lewis  wouldn't 

17  want  Julie  Yanda  to  know? 

18  A      No,  we  didn't  do  any  investigation,  so  we 

19  didn't. 

20  Q      Do  you  know  if  there  was  ever  a  log  of  what 

21  documents  Ms.  Lewis  provided  to  Mr.  Leach? 

22  A      No,  I  don't. 

96 

1  Q      I  see  here  it  says  Mark  Gavrellian  was 

2  attempting  to  determine  exactly  which  documents  were 

3  released  by  Lewis  to  Leach,  and  it's  in  the  September 

4  21,  1994  memo. 

5  Do  you  know  if  anyone  ever  was  able  to 

6  figure  out  what  documents  were  provided? 

7  A      No. 

8  Q      So  when  you  were  asked  earlier  about  being 

9  provided  a  list  of  documents  that  were  provided  by 

10  Ms.  Lewis  to  Congressman  Leach,  to  the  best  of  your 

1 1  knowledge,  there  was  no  record  that  was  made  by 

12  Ms.  Lewis  or  anyone  as  to  what  those  documents  were? 

13  A      I  know  of  no  record. 

14  Q      I  guess  the  only  way  we  could  figure  it  out 

15  would  be  to  ask  Congressman  Leach  and  Ms.  Lewis? 

16  A      1  think  that's  an  excellent  idea  through 

17  you  all. 

18  Q      In  the  course  of  your  abbreviated 

19  investigation,  did  you  come  across  any  reasons  that 

20  Ms.  Lewis  had  given  or  allegedly  given  for  meeting 

21  with  Congressman  Leach? 

22  A      I  believe  in  the  letter  from  her  attorney 
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1  to  Jack  Adair,  her  meeting  with  Congressman  Leach  was 

2  mentioned,  and  I  believe  that  it  was  indicated  in 

3  this  letter  that  we  couldn't  discuss  it  due  to  the 

4  confidential  nature,  something  along  those  lines. 

5  That's  all  there  was  in  that  regard. 

6  Q      Did  you  come  across  any  evidence  of  anyone 

7  trying  to  impede  the  investigation  with  respect  to 

8  the  nine  criminal  referrals  that  were  sent? 

9  A      No. 

10  Q      Was  there  any  pressure  that  was  put  on  your 

1 1  office  by  the  White  House  or  other  parts  of  the  RTC 

12  with  respect  to  the  investigation,  the  abbreviated 

13  investigation? 

14  A      No,  not  at  all. 

15  Q      You  were  able  to  determine  the  scope  of 

16  your  determination,  what  it  would  have  been  and 

17  playing  it  out  as  you  thought  fit? 

18  A      Yes. 

19  Q      Now,  you  testified  it  was  rare  to 

20  investigate  the  misuse  of  a  fax  machine,  at  least  as 

21  a  freestanding  allegation,  but  that  you  had 

22  investigated  fax  machine  matters  with  respect  to  a 


1  panoply  of  other  allegations? 

2  A      Right. 

3  Q      Have  you  ever  been  involved  in  situations 

4  in  which  you  investigated  allegations  of  RTC 

5  investigators  provided  information  from  ongoing 

6  investigations  to  members  of  Congress? 

7  A      No. 

8  Q      Are  you  familiar  with  any? 

9  A      No. 

10  Q      So  it's  fair  to  say  that  this  entire 

1 1  investigation  would  have  been  somewhat  unique? 

12  A      Yes,  as  they  all  are. 

13  Q      You  mentioned  earlier  that  you  had  learned 

14  or  been  told  that  the  PLS  attorneys  and  investigators 

1 5  of  the  investigations  branch  had  not  been  getting 

16  along.   I  wondered  if  you  could  flesh  that  out  for 

17  me. 

1 8  Did  you  have  any  understanding  of  why  they 

19  weren't  getting  along,  what  the  source  of  the  tension 

20  was? 

21  A      Not  really,  since  1  was  removed  in 

22  Washington.   I  think  part  of  it  was  that  sometime  in 
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1  '94,  PLS  ~  the  office  of  investigation  and  PLS  used 

2  to  be  two  separate  offices  that  reported 

3  differently.   And  the  office  of  investigations 

4  sometime  in  '94  was  put  under  the  authority  of  the 

5  PLS  —  actually  put  into  the  legal  division.    So  they 

6  basically  wound  up  reporting  to  PLS  attorneys,  and  I 

7  think  that  change  created  some  tension. 

8  And  I  also  think  there's  general  tension  — 

9  it's  not  always  bad  ~  between  investigators  and 

10  attorneys,  people  who  are  trying  to  dig  up 

1 1  information  and  attorneys  who  are  trying  to  make  a 

12  decision  about  what  the  value  of  that  information  is. 

13  Q      In  fact,  that  frequently  occurs? 

14  A      Yes,  but  it's  a  good  thing. 

1 5  Q      That  was  certainly  my  view  as  a 

16  prosecutor. 

17  A      Right,  certainly. 

18  Q      Just  to  elaborate  on  that,  sometimes 

19  investigators  develop  information  that  they  think 

20  might  lead  to  a  prosecutable  case,  and  then  bring  the 

2 1  information  to  attorneys  or  prosecutors  who  take  a 

22  different  view  of  that  information? 
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1  A      Yes. 

2  Q      In  fact,  sometimes  they  think  that  the 

3  information,  perhaps  in  a  criminal  referral,  is 

4  insufficient  on  its  face  to  merit  ftirther 

5  investigation? 

6  A      I  think  that's  true. 

7  Q      Do  you  know  if  any  of  the  tension  between 

8  PLS  and  investigations  either  increased  or  developed 

9  completely  out  of  Ms.  Lewis  disclosing  information  to 

10  Congressman  Leach  and  telling  her  colleagues  about 

1 1  that? 

12  A      I  don't  really  know.    I  think  it's  beyond 

13  that,  but  I  don't  really  know. 

14  Q      Do  you  know  if  some  of  her  colleagues  felt 

15  that  it  was  inappropriate  or  perhaps  illegal  for  her 

16  to  disclose  information  to  Congressman  Leach? 

17  A      I  read  that  in  the  newspaper  or  something 

1 8  to  that  effect  in  the  newspaper. 

19  Q      Other  than  the  newspaper. 

20  A      No,  I  don't  know  that. 

21  Q      What  happened  to  Ms.  Lewis  after  your 

22  investigation  was  deferred  to  Mr.  Starr's 
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1  investigation? 

2  A      She  continued  working,  was  brought  back 

3  from  admin  leave  and  continued  working. 

4  Q      She  was  reinstated? 

5  A      Yes. 

6  Q      And  is  that  true  for  Mr.  lorio  and 

7  Mr.  Ausen? 

8  A      Yes. 

9  Q      How  long  were  they  on  administrative  leave 

10  altogether? 

11  A      1  believe  two  weeks. 

12  Q      And  they  were  paid  the  entire  time? 

13  A      Yes. 

14  Q      Do  you  know  if  they  brought  any  types  of 

15  suits  against  the  government  —  if  you  don't  know, 

16  that's  fine. 

17  A      No,  1  don't  know. 

18  Q      Was  there  a  document  you  produced  or 

19  someone  working  with  you  produced  that  would  have 

20  laid  out  your  investigative  plan  for  this  matter? 

21  A      I  don't  believe  we  did  one.    We  talked 

22  about  it.   And  by  the  time  we  got  the  September  21st 
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1  memo,  we  had  already  had  contact  with  Independent 

2  Counsel,  and  within  a  day  or  two  knew  we  weren't 

3  going  to  be  doing  the  investigation,  so  I  don't 

4  think  ~  we  normally  do  those,  but  we  did  not  do 

5  that. 

6  Q      I  take  it  if  you  had  not  had  a  chance  to 

7  flesh  out  your  plan,  interviewing  her  colleagues  may 

8  have  been  part  of  your  investigation? 

9  A      Oh,  absolutely. 

10  Q      Particularly  her  fellow  investigators  in 

1 1  Kansas  City? 

12  A      Yes. 

13  MR.  IVEY:    1  think  that's  all  for  me. 

14  MR.  DINH:    1  just  want  to  return  to  a 

15  couple  of  issues. 

16  EXAMINATION 

17  BY  MR.  DINH: 

18  Q      With  respect  to  the  conflict  between  the 

19  PLS  lawyers  and  the  Kansas  City  investigators,  just 

20  to  touch  upon  that  briefly,  part  of  the  memorandum 

21  dated  August  30,  1994  from  Tom  Hindes  to  John  Adair 

22  mentions  the  Madison  investigation,  specifically 
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1  allegation  number  9  against  Jean  Lewis  on  page  2  of 

2  that  memorandum,  in  my  Bates  stamp  6255,  "refusal  to 

3  discuss  Madison  investigation  matters  with  a  PLS 

4  attorney  without  promise  of  nondisclosure  to  PLS 

5  management." 

6  And  you  testified  earlier  that  PLS 

7  management  you  understood  to  be  Julie  Yanda  ~ 

8  A      Yes. 

9  Q      ~  who  was  one  of  the  PLS  persons  which  you 

10  testified  about  earlier  who  was  involved  in  the 

1 1  conflict  between  PLS  and  investigations? 

12  A      Yes. 

13  Q      Did  this  allegation  number  9,  therefore, 

14  raise  a  link  in  your  mind  with  respect  to  the  conduct 

15  of  the  Madison  investigation  and  the  substantive 

16  allegations  of  misconduct  against  Ms.  Lewis? 

17  A      Not  necessarily. 

18  Q      It  depends  on  what  the  motive  is, 

19  obviously. 

20  A      Yes. 

21  Q      Also,  you  testified  with  respect  to 

22  allegation  number  5  against  Ms.  Lewis  regarding  the 
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1  misrepresentation  of  work  product  on  Cimmaron 

2  criminal  referral.  That  misrepresentation  related  to 

3  Ms.  Lewis's  conduct  of  the  Madison  investigation; 

4  that  is,  after  she  was  removed  from  the  case? 

5  A      Well,  it  involves  her  conduct  after  she  was 

6  removed  from  the  Madison  investigation. 

7  Q      I'm  sorry,  I  misidentified  that,  and  that 

8  was  allegation  number  4,  "deliberate 

9  misrepresentation  of  work  product  to  RTC  management 

10  and  PLS  attorneys  (Madison  and  Cimmaron)." 

11  A      Yes. 

12  Q      Is  that  more  accurate? 

13  A      Yes. 

14  MR.  IVEY:    For  the  record,  5  deals  with  it, 

1 5  too. 

16  MR.  DINH:    Right.    Thank  you. 

17  BY  MR.  DINH: 

18  Q      Do  you  know  why  she  was  removed  from  the 

19  Madison  case? 

20  A      No,  I  don't. 

21  Q      Based  on  these  allegations  and  your 

22  testimony  earlier  regarding  the  conflict  between  the 
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1  PLS  attorneys  and  the  investigators,  could  one  of  the 

2  sources  of  tension  be  the  ongoing  investigation  into 

3  Madison  Guaranty  Savings  «fe  Loan  Association? 

4  A      It  could  have  been. 

5  Q      Was  it  a  probable  basis  for  that  tension 

6  given  what  you  know  of  this  case? 

7  A      I  don't  think  I  know  enough  to  say  that. 

8  Q      And  I  wouldn't  ask  you  to  speculate. 

9  We've  gone  through  in  painstaking  detail 

10  over  the  allegations  against  Lewis,  but  let  me  point 

1 1  to  page  3  of  the  memorandum,  which  is  Bates  stamped 

12  6256,  and  on  that,  can  you  tell  me  the  number  of 

13  allegations  regarding  lorio? 

14  A      10. 

15  Q      And  the  number  against  Ausen? 

16  A      Three. 

17  Q      During  your  meeting  with  Mr.  Sarisky 

18  memorialized  on  the  September  2,  1994  memorandum  to 

19  the  file,  did  you  spend  ~  how  much  time  did  you 

20  spend  discussing  the  allegations  against  Ms.  Lewis? 

21  A      That  whole  meeting  probably  didn't  last  any 

22  more  than  45  minutes  and  a  lot  of  the  time  was  spent 
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1  discussing  what  they  did  in  general;  probably  not  a 

2  lot  of  time  on  Ms.  Lewis. 

3  Q      Now,  we've  gone  through  the  details  with 

4  respect  to  the  allegations.   1  would  like  simply  for 

5  you  to  read  again  for  the  record  ~  well,  let  me  ask 

6  you,  was  your  understanding  from  that  meeting  that 

7  much  of  the  allegations  were  misunderstandings 

8  between  PLS  and  the  investigation  unit? 

9  A      Well,  what  I  took  from  the  meeting  was 

10  Sarisky  thought  they  may  be  just  misunderstandings, 

1 1  but  again,  there  might  be  something  else  to  it. 

12  Q      And  Sarisky  is  the  primary  investigator  for 

13  the  RTC  with  respect  to  these  administrative  leave 

14  charges? 

15  A      1  don't  know  if  you'd  call  him  the  primary 

16  investigator.   He  works  in  the  labor  employee  branch 

17  of  the  legal  division,  so  he  has  familiarity  with 

18  personnel. 

19  Q      He  was  one  of  the  two  investigators  on  this 

20  case  along  with  Randi  Mendelsohn? 

21  A      Yes,  he  was. 

22  Q      He  would  be  one  of  the  people  most 
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1  knowledgeable  about  the  facts  of  the  case? 

2  A      Yes. 

3  Q      You  testified  with  respect  to  the 

4  guidelines  for  confidential  investigation  information 

5  and  records,  that  such  release  of  information  may 

6  lead  to  civil  sanctions  depending  on  the  statutory 

7  provisions  or  implicated  by  whatever  conduct  of  an 

8  employee. 

9  A      Yes. 

10  Q      I  would  like  to  refer  you  to  document  Bates 

1 1  stamped  EK  5847,  and  1  believe  the  EK  designates  that 

12  they  come  from  the  files  of  Ellen  Kulka. 

13  Do  you  know  who  Ellen  Kulka  is? 

14  A      Yes. 

1 5  Q      Can  you  state  for  the  record  what  her  title 

16  is? 

1 7  A      She  was  the  former  general  counsel  of  the 

18  RTC. 

19  Q      "Former"  meaning  during  1994? 

20  A      During  1994,  she  was  the  general  counsel  of 

21  RTC. 

22 Q      The  document  is  labeled  "Analysis  of 
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1  documents  leaked  by  Jean  Lewis."   Can  you  read  for  me 

2  the  first  paragraph  of  that  document. 

3  A      "Initial  review  focused  on  whether  leaking 

4  the  documents  constituted  a  criminal  act  pursuant  to 

5  either  the  Privacy  Act,  5  USC  section  552(a)  or  the 

6  Trade  Secrets  Act,  18  USC  section  1905.    It  appears 

7  that  neither  of  these  acts  were  implicated  by  the 

8  documents  that  were  made  public  by  Representative 

9  Leach.   Whether  Ms.  Lewis  disclosed  other  records 

10  which  could  implicate  those  acts  is  unknown  at  this 

11  time." 

12  Q      And  again,  keeping  in  mind  that  your  prior 

1 3  testimony  is  that  we  do  not  have  a  complete  inventory 

14  of  the  documents  that  were  alleged  to  be  disclosed  to 

15  Representative  Leach  and  that  your  analysis  into  the 

16  area  was  preliminary,  do  you  have  any  evidence 

17  contradicting  that  statement? 

18  A      No. 

19  Q      You  were  assigned  to  the  appropriations 

20  surveys  and  investigations  subcommittee  of  the  House 

21  or  the  Senate? 

22  A      The  House. 
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1  Q      So  you  are  familiar  with  the  conduct  of 

2  investigations  and  matters  that  would  be  relevant  to 

3  a  committee's  functions? 

4  A      Yes. 

5  Q      Would  matters  relating  to  the  operations 

6  and  management  and  the  conduct  of  investigations  be 

7  relevant  to  a  member's  function  as  a  member  of  such 

8  an  oversight  committee? 

9  A      Yes. 

10  Q      Let  me  refer  you  back  again  to  the  document 

1 1  you've  previously  referred  to.    This  is  a  memo  from 

12  James  Dudine  on  the  confidentiality  of 

13  investigations,  information  and  records.   Can  you 

14  tell  me  if  that  document  is  dated? 

15  A      I  don't  see  a  date  on  it. 

16  Q      So  we  do  not  know  when  this  policy  and 

1 7  procedure  was  promulgated  and  communicated  by 

18  Mr.  Dudine  to  the  staff? 

19  A      No. 

20  Q      And  you  were  asked  specifically  regarding 

21  subparagraph  6(a)  of  the  memorandum  that  quotes  the 

22  RTC  ethics  code  employee  responsibilities  and  conduct 
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1  section  1605.10  stating  that  ~  actually,  can  you 

2  read  the  quotation  of  that  provision? 

3  A      "An  employee  may  not  disclose  confidential 

4  business  information  obtained  in  the  course  of  his  or 

5  her  employment  or  official  duties  except  as 

6  authorized  by  law." 

7  Q      And  you  stated  earlier  ~  and  that  is,  just 

8  to  clarify  the  requirement,  it  does  reference 

9  specifically  confidential  business  information? 

10  A      Yes,  it  does. 

1 1  Q      And  you  testified  earlier  that  you  have  no 

12  information  or  evidence  to  form  a  basis  whether  or 

13  not  any  document  alleged  to  have  been  provided  by 

14  Ms.  Lewis  to  Mr.  Leach  was  indeed  confidential? 

15  A      Yes. 

16  Q      So  based  on  your  investigation,  limited  as 

17  it  was,  did  you  have  any  evidence  in  order  to  form  a 

18  belief—  any  evidence  indicating  that  Ms.  Lewis  had 

19  violated  that  provision  of  the  ethics  code? 

20  A      No,  1  had  not. 

21  Q      And  from  what  I  understand,  has  either 

22  Mr.  lorio,  Mr.  Ausen  or  Ms.  Lewis  been  formally 
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1  charged  with  —  other  than  the  allegations  that 

2  brought  about  their  administrative  leave,  formally 

3  charged  with  or  brought  up  on  any  ethical  violations 

4  with  respect  to  this  conduct? 

5  A      No. 

6  Q      As  a  matter  of  fact,  besides  what  we  were 

7  talking  about  regarding  the  administrative  leave,  do 

8  you  know  of  any  other  time  in  which  any  of  these 

9  three  individuals  were  investigated  or  complained 

10  about  with  respect  to  their  professional  conduct? 

11  A      No. 

12  Q      You  were  asked  earlier  whether  an 

13  individual  member  of  Congress  can  issue  a  validly 

14  binding  subpoena  to  a  member  of  the  executive 

15  branch.   Without  getting  into  the  nicety  of 

16  separation  of  powers  and  collective  action  theory, 

17  would  you  consider  it  appropriate  ~  indeed,  would 

18  you  consider  it  appropriate  for  a  member  of  Congress 

19  to  seek  information  and  to  receive  information  that 

20  would  be  relevant  to  his  function  as  a  congressman? 

21  A      Yes. 

22 Q      And  you  testified  earlier  that  —  well, 
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1  never  mind. 

2  MR.  DINH:    I  have  nothing  further.   Thank 

3  you. 

4  EXAMINATION 

5  BY  MR.  IVEY: 

6  Q      Whether  it's  relevant  or  not  for  a  member 

7  of  Congress  to  seek  the  information,  if  a  member  of 

8  Congress  seeks  the  information  only  as  a  member  of 

9  Congress,  that  provides  no  type  of  privilege  or 

10  waiver  of  the  statutory  restrictions  on  disclosing 

1 1  information  or  the  ethical  restrictions  on  disclosing 

12  information,  does  it? 

13  A      No,  it  doesn't. 

14  Q      Now,  you  were  asked  about  whether  Ms.  Lewis 

15  had  been  —  or  I  guess  lorio  or  Ausen  had  charged  or 

16  disciplined  for  any  ethical  misconduct.   But  that  was 

17  part  of  the  investigation  that  you  were  conducting, 

18  wasn't  it? 

19  A      Yes,  but  I  think  the  question  was  other 

20  than  what  we  were  doing. 

21  Q      Just  to  be  clear  ~  maybe  I  misunderstood, 

22  but  your  investigation  was  deferred  because  the 
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1  Independent  Counsel  was  going  to  look  at  it? 

2  A      Yes. 

3  Q      And  your  investigation  is  still  deferred? 

4  A      Yes. 

5  Q      With  respect  to  the  August  30th,  1994  memo 

6  from  Hindes  to  Adair  on  page  3,  there  are  the 

7  allegations  regarding  lorio  and  Ausen.   Again, 

8  regardless  of  the  number,  would  you  say  that  some  of 

9  these  allegations  are  serious  allegations? 

10  A      Yes,  1  think  they  are. 

11  Q      And  the  sum  — 

12  MR.  GIBSON:    Can  I  ask  a  clarifying 

13  question?   When  you  say  these  are  serious 

14  allegations,  do  you  mean  that  the  allegations  allege 

15  or  conduct  demonstrated  would  have  serious 

16  repercussions  or  do  you  mean  seriously  the 

17  allegations  have  substance? 

18  MR.  IVEY:    The  former. 

19  BY  MR.  IVEY: 

20  Q      Was  that  the  question  you  answered? 

21  A      Yes. 

22 Q      All  right.    We  can  let  the  record  stand. 
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1  And  then  the  last  point,  with  respect  to 

2  your  memo  to  the  file,  you  were  quoted  as  saying  that 

3  Sarisky  said  that  some  of  the  allegations  may  be 

4  misunderstandings.   It  looks  to  me  that  he  only  cited 

5  one  or  two  examples. 

6  A      Yes. 

7  Q      And  the  examples  would  be,  one  is  the  PLS 

8  attorney  requesting  documents  from  Lewis  and  they 

9  ended  up  being  on  your  desk.   And  the  second  is  Lewis 

10  asked  some  questions  about  Madison  Guaranty  —  was 

1 1  asked  questions  about  Madison  by  a  PLS  attorney  and 

12  she  refused  to  talk  to  him  unless  he  promised  not  to 

13  relay  the  information  to  Julie  Yanda;  is  that 

14  correct? 

15  A      Correct,  yes. 

16  Q      Do  you  recall  any  other  instances  or 

17  examples  that  Mr.  Sarisky  gave  you  in  which  he  said 

18  that  the  allegations  were  the  result  of 

19  misunderstandings? 

20  A      Yes.   He  mentioned  something  about  the 

21  awards.   I  don't  remember  the  ftill  details  of  the 

22  awards.   There  were  some  awards  that  were  approved, 
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1  and  there  was  a  question  over  who  had  authority  to  do 

2  that.    I  think  Mr.  lorio  had  put  those  awards 

3  forward,  and  that  was  one  that  he  had  mentioned. 

4  Q      So  of  the  1 1  allegations  against  Ms.  Lewis, 

5  10  against  Mr.  lorio  and  three  against  Mr.  Ausen, 

6  only  those  three  that  you  just  mentioned  are,  your 

7  understanding,  potentially  based  on  a 

8  misunderstanding? 

9  A      No,  not  really. 

10  Q      No,  there  are  others? 

1 1  A      When  he  said  that,  he  was  basically  talking 

12  in  general.   He  said  for  instance,  the  awards  or  the 

13  discussion  with  the  attorney  about  Madison.   I  didn't 

14  attempt  to  look  at  all  the  allegations  and  categorize 

15  them  as  misunderstandings  —  I  didn't  mean  to  put  in 

16  that  memo  just  the  ones  that  he  thought  were 

17  misunderstandings. 

18  It  was  just  a  ~  that  memo  is  supposed  to 

19  be  a  general  documentation,  that  1  met  with  him,  got 

20  those  records  and  to  give  a  flavor  for  what  he  had 

21  found  in  his  brief  investigation.   So  I  didn't 

22  mean  —  the  fact  that  they're  there  or  not  there 


1  doesn't  mean  ~ 

2  Q      I  follow  you  there.   Let  me  see  if  I  can 

3  nail  this  down  a  little  bit.    Was  it  your  sense  that 

4  he  was  referring  to  the  meeting  and  disclosure  of 

5  information  to  Congressman  Leach  with  respect  to  the 

6  misunderstandings? 

7  A      No.    1  think  what  he  meant  by 

8  misunderstandings  are  the  allegations  that  concerned 

9  Lewis's  discussion  with  attorneys  and  work  products 

10  and  the  awards.   And  that  her  attorney  showed  up -- 

1 1  supposedly  showed  up  inside  RTC  office  space  and 

12  that's  the  type  of  thing. 

13  Q      Would  the  improper  use  of  the  government 

14  resources,  the  business  issue  be  in  that  category, 

15  too? 

16  A      Well,  yes  and  no.    In  general,  he  meant  it, 

17  yes.   This  all  could  be  a  misunderstanding.   On  the 

1 8  other  hand,  we  had  fax  logs  that  showed  that  she  was 

19  faxing  things.    So  all  he  meant  was  —  we  didn't  have 

20  a  chance  —  "we"  meaning  he  and  Randi  Mendelsohn  ~ 

21  didn't  have  a  chance  to  thoroughly  investigate  this, 

22  and  they  would  turn  it  over  to  us.    And  there  were 
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1  some  serious  things  and  there  may  be  things  that  go 

2  to  misunderstanding  ~ 

3  Q      But  that  had  to  be  sorted  out  in  the  course 

4  of  the  investigation? 

5  A      Right,  right. 

6  Q      So  it  would  be  hard  for  you  to  say  ~  it 

7  wouldn't  make  sense  for  me  to  go  through  the  list 

8  because  you  can't  say  for  sure  ~ 

9  A      I  know  the  awards  was  one  thing.   He 

10  thought  there  was  clearly  a  misunderstanding,  but 

1 1  other  than  that,  no. 

12  MR.  IVEY:    I  have  no  further  questions. 

13  EXAMINATION 

14  BY  MR.  DINH: 

15  Q      I  have  one  quick  follow-up  question.   You 

16  discussed  earlier  regarding  subparagraph  4(b)  of  the 

17  Dudine  confidentiality  of  investigations  and 

18  information  and  records  memorandum,  and  that  dealt 

19  with  media  requests.   Can  you  please  read  that 

20  subparagraph  for  the  record. 

21  A      "Any  inquiries  from  the  media  (television, 

22  radio  newspapers,  et  cetera)  should  be  referred  to 
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1  the  consolidated  offices's  designated  spokesperson  or 

2  the  office  of  corporate  communications. 

3  Investigations  staff  should  not  attempt  to  respond  to 

4  these  questions  with  anything  further  than  'no 

5  comment.'" 

6  Q      Let  me  refer  you  to  a  document  Bates 

7  stamped  JY  0204.    1  believe  the  JY  designates  it  came 

8  from  the  files  of  Julie  Yanda.   It's  an  electronic 

9  mail  message  from  L.  Jean  Lewis  dated  September  30, 

10  1993,  13:58:47  CDT  was  the  time  to  Richard  lorio  and 

1 1  Lee  Ausen,  and  then  subsequently  it  was  forwarded  to 

12  Dennis  Cavanaw  and  by  Mr.  Cavanaw  to  Glion  Curtis. 

13  Mr.  lorio  placed  on  his  forwarding  message 

14  that  "FYI,  public  affairs/Kansas  City  has  been 

15  advised."  Can  you  please  read  this  message  from 

16  Ms.  Jean  Lewis. 

17  A      "Just  to  let  you  know,  I've  received  a  call 

18  from  Sue  Schmidt  with  The  Washington  Post.    She 

19  stated  that  there  were  certain  people  within  the 

20  legal  and  investigative  community  of  RTC  that  were 

2 1  afraid  certain  stories  were  being  deep-sixed  that 

22  needed  to  be  broken  and  she  had  been  given  my  name  as 
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1  someone  to  whom  she  needed  to  speak  about  such 

2  potential  stories.    She  further  stated  that  she  had 

3  tried  to  contact  me  at  home  but  had  not  been  able  to 

4  reach  me.   My  number  is  unlisted.    She  then  asked  me 

5  if  I  was  the  Laura  Jean  Lewis  in  Shawnee  Mission, 

6  Kansas  whose  number  was  unlisted.   I  advised 

7  Ms.  Schmidt  regardless  of  whatever  story  she  was 

8  looking  for,  I  had  no  comment,  advised  her  to  contact 

9  Jane  Jankowski,  gave  her  the  number  and  thanked  her 

10  for  her  understanding  and  appreciating  my  position 

1 1  and  discontinued  the  call." 

12  Q      Based  on  your  knowledge  of  what  you 

13  testified  to  earlier,  based  on  your  communication  of 

14  confidential  communication  of  the  RTC  and  your 

15  analysis  of  the  memorandum  by  Mr.  Dudine,  are  the 

16  actions  taken  by  Ms.  Lewis  memorialized  in  that 

17  E-mail  consistent  with  that  directive? 

18  A      Yes,  they  seem  to  be. 

19  MR.  DINH:    I  have  nothing  further  on  this 

20  issue.    If  we  can  go  off  the  record,  I  will  ~  can  we 

2 1  take  a  quick  break. 

22 (Recess.) 
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1  MR.  DfNH:    Referring  back  to  the 

2  conversations  we  had  at  the  beginning  of  the 

3  deposition  regarding  the  RTC  IG's  investigation  into 

4  what  we  have  tentatively  called  the  OCOS  issue, 

5  Mr.  Ivey,  to  recap,  has  eloquently  restated  his 

6  objection  for  the  record. 

7  However,  "section  l(b)2(b)  of  Senate 

8  Resolution  120  authorizes  an  investigation  into 

9  whether  the  White  House  has  engaged  in  improper 

10  contacts  with  any  other  agency  or  department  in  the 

1 1  government  with  regard  to  confidential  RTC 

12  information  relating  to  Madison  Guaranty  Savings  & 

13  Loan  Association  or  Whitewater  Development 

14  Corporation." 

15  Based  on  the  documents  that  have  been 

16  produced  through  the  Special  Committee,  there  is 

17  reason  to  believe  that  there  is  an  issue  outstanding 

18  with  respect  to  whether  the  White  House  has  engaged 

19  in  such  an  improper  contact  with  the  RTC  at  or  around 

20  January  14,  1994. 

21  Mr.  Ivey  and  the  Minority  staff  has  stated 

22  for  the  record  that  the  RTC  IG  has  conducted  a 
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1  thorough  investigation  into  this  matter,  and 

2  therefore,  it  is  a  questionable  allocation  of  the 

3  Special  Committee's  resources  to  devote  further 

4  attention  to  this  matter.   The  Special  Committee,  of 

5  course,  is  always  mindful  of  the  scarce  resources 

6  available  to  it  in  order  to  conduct  an  investigation 

7  that  has  been  charged  by  Senate  Resolution  120. 

8  However,  it  is  the  Majority's  position  that 

9  Mr.  Noble's  testimony,  rather  than  opening  up  the 

10  slippery  slope  of  this  issue,  may  help  us  make  a  more 

1 1  intelligent  decision  as  to  whether  this  matter  should 

12  be  investigated  further  by  the  Special  Committee.   So 

13  in  that  light,  1  will  proceed  with  the  questioning 

14  into  the  OCOS  issue  and  note  for  the  record  Mr.  Ivey 

15  and  the  Minority  side's  objections. 

16  MR.  IVEY:    If  I  could  add  one  more  thing  to 

17  that,  reading  the  Senate  resolution  is  fine.    1  just 

18  wanted  to  reiterate  that  there  was  no  scope 

19  objection.   There  was  no  argument  by  the  Minority 

20  that  this  questioning  is  outside  the  scope  of  the 

21  resolution.   The  resolution  covers  almost  everything 

22  anyway.   So  that's  certainly  not  the  concern  that  1 


1  raised. 

2  The  concern  1  raised  was  that  if  we  go  into 

3  this  issue,  it's  tough  to  do  it  halfway  and  that  just 

4  means  doing  a  lot  of  depositions,  the  ones 

5  highlighted  in  the  October  12th  memo  that  1 

6  referenced  earlier,  and  1  think  we're  going  to  be 

7  doing  all  of  those.    It's  hard  to  see  how  one  witness 

8  could  resolve  an  issue  in  which  there's  conflicting 

9  testimony  by  several  parties. 

10  And  I  would  also  reiterate  the  request  when 

11  we  do  the  extra  depositions,  because  1  assume  that 

12  we'll  have  to,  just  in  fairness  to  the  witnesses  and 

13  the  partners  involved,  that  we  do  those  depositions 

14  in  a  way  that  does  not  delay  the  start  of  the 

15  hearings  for  the  first  week  of  November.   In  other 

16  words,  since  this  is  essentially  an  ancillary  issue, 

1 7  I  think  we  can  do  the  depositions  perhaps  as  the 

18  hearings  are  ongoing.    1  assume  this  will  all  be 

19  worked  out  at  a  higher  level. 

20  MR.  DFNH:    My  point  in  reading  the 

21  resolution  was  not  to  focus  on  the  scope  of  the 

22  resolution,  although  1  appreciate  Mr.  Ivey's 
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1  admission  that  the  resolution  covers  almost 

2  everything,  but  simply  to  highlight  the  fact  that 

3  this  issue,  as  I  hope  Mr.  Noble's  testimony  will  bear 

4  out,  goes  right  to  the  core  of  what  is  authorized  by 

5  the  resolution  for  the  Special  Committee  to 

6  investigate. 

7  And  therefore,  this  issue  is  of  paramount 

8  importance  to  the  Special  Committee's  duties  under 

9  Senate  Resolution  120,  however  this  issue  is 

10  resolved,  and  there  is  a  good  possibility  that  the 

1 1  issue  will  be  resolved  or  the  decision  will  be  made 

12  after  Mr.  Noble's  testimony  that  our  resources  shall 

13  be  allocated  in  such  a  way  that  does  not  require  the 

14  attendance  and  deposition  of  20  witnesses  or  however 

15  many  was  listed  in  the  October  12th  memo  from  Lance 

16  Cole  to  Bob  Giuffra 

17  BY  MR.  DINH: 

18  Q      Moving  on,  can  I  ask  you,  Mr.  Noble,  if 

19  there  came  a  time  when  you  became  aware  of  a 

20  Mr.  Russell  Kaufinan? 

21  A      Yes. 

22 Q      Can  you  describe  to  me  or  state  for  the 
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1  record  what  his  position  is  and  whether  he's  with  the 

2  RTC? 

3  A      Russ  Kaufinan  is  an  attorney  with  the  PLS 

4  section  of  the  RTC  in  Kansas  City. 

5  Q      The  PLS  is  the  professional  liability 

6  section? 

7  A      Yes. 

8  Q      The  same  section  as  Julie  Yanda  is  in? 

9  A      Yes. 

10  Q      And  he's  based  in  Kansas  City  itself? 

11  A      Yes. 

12  Q      Did  there  come  a  time  when  you  became  aware 

13  of  a  Mr.  Michael  D.  Kohn? 

14  A      Yes. 

1 5  Q      Can  you  state  for  the  record  what  his 

16  position  is? 

17  A      In  1994  he  was  an  investigator  with  the 

18  office  of  investigations  in  the  Kansas  City  office  of 

19  the  RTC. 

20  Q      And  you  have  testified  earlier  that  you 

21  have  a  working  relationship  with  other  investigators 

22  within  the  RTC  such  as  OCOS  whereby  they  would  refer 
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1  matters  to  you  and  communicate  and  coordinate 

2  investigations  with  your  office? 

3  A      Yes. 

4  Q      Did  there  come  a  time  when  a  matter  was 

5  brought  to  your  attention  with  respect  to  Mr.  Kohn 

6  and  Mr.  Kaufman  for  investigation? 

7  A      Yes. 

8  Q      Can  you  explain,  for  the  record,  the 

9  circumstances  of  that  referral? 

10  A      Yes.    I  believe  it  was  in  August  1994,  we 

1 1  received  information  from  the  OCOS  office  in 

12  Washington,  that  in  January  of  1994,  there  had  been  a 

13  meeting  in  Kansas  City  involving  Mr.  Kohn  and 

14  Mr.  Kaufman  and  another  attorney  in  which  the  other 

15  attorney  allegedly  said  that  the  White  House  or  the 

16  White  House  counsel  had  requested  all  of  the  RTC 

17  documents  on  Whitewater  and  Madison. 

18  Q      And  this  was  referred  to  your  office  for 

19  investigation? 

20  A      Yes,  it  was  referred  to  our  office  for 

21  whatever  we  deemed  appropriate. 

22 Q      What  prompted  such  a  referral?  Why  is  it 
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1  relevant  that  the  White  House  counsel's  office  had 

2  requested  information  from  the  RTC? 

3  A      Well,  if  the  White  House  counsel  had 

4  requested  information,  that  may  have  indicated  some 

5  obstruction  by  the  White  House  with  the  operations  of 

6  the  RTC. 

7  Q      And  by  "obstruction,"  you  mean  specifically 

8  in  relation  to  the  investigation  of  Madison  Guaranty?    - 

9  A      Yes. 

10  Q      And  why  is  that  ~  why  would  that  be 

1 1  obstruction? 

12  A      Obstruction  or  interference  it  may  be  since 

13  it  had  been  named  in  the  papers  that  the  President 

14  had  been  involved,  at  least  he  had  been  named  in  the 

15  criminal  referrals,  that  if  he  had  requested 

16  information  involving  an  investigation  of  Madison, 

17  that  it  may  have  been  that  there  would  be  some 

18  interference.  That  would  have  been  representative  -- 

19  MR.  GIBSON:    Let  me  ask  a  clarifying 

20  question.   Are  you  using  the  term  "obstruction"  in 

21  any  technical  sense? 

22  THE  WITNESS:   No. 
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1  MR.  DINH:    Thank  you  for  the  clarification. 

2  BY  MR.  DINH: 

3  Q      And  this,  of  course,  references  back  to 

4  your  earlier  testimony  regarding  keeping  information 

5  with  respect  to  pending  investigations  confidential, 

6  especially  with  respect  to  targets,  subjects  or 

7  witnesses  related  to  those  investigations? 

8  A      Yes. 
Q      Because  it  compromises  the  integrity  of  the 

investigation? 

A      Yes. 

Q      And  so  by  using  "obstruction"  or 
"interference"  in  a  nontechnical  sense,  that's  what 
you  referred  to? 

A      Yes. 

Q      That  somehow  your  investigation  would  not 
proceed  as  you  wished,  but  would  be  somehow  be 
impeded  or  hindered  by  such  advanced  knowledge? 

A      Yes. 

Q      Let  me  refer  you  to  a  document  Bates 
stamped  5716.    It  is  an  electronic  mail  message  from 
Michael  D.  Kohn  to  Bob  Jacobs,  cc:  John  Gorski,  
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1  Leonard  Newmark,  dated  August  8,  1994,  time  stamp 

2  15:33:58.   As  it  looks.  Bob  Jacobs  forwarded  the 

3  E-mail  to  William  A.  Kmetz,  K-m-e-t-z,  with  the 

4  notation  "info  from  Casey  on  Rose  investigation.   I 

5  think  you  should  all  handle!!!!" 

6  Mr.  Kmetz  then  forwarded  the  E-mail  to 

7  Patrick  L  Noble  on  Wednesday  August  10,  1994,  date 

8  stamped,  16:12:53  EDT  with  the  notation  "Pat,  I'm 
forwarding  this  E-mail  for  whatever  action  you  deem 
appropriate."   I  would  ask  that  you  study  the 
document. 

(Witness  reviewed  document.) 

A      Okay. 

Q      Was  that  electronic  mail  message  ~  first 
of  all,  can  you  describe  to  me  briefly  what  the 
substance  of  that  electronic  mail  message  is? 

A      Yes.    Basically,  the  same  kind  of 
conversation  we  just  talked  about,  that  Bill  Kmetz 
was  sending  this  information  to  me,  that  there  had 
been  a  conversation  on  January  14,  '94  in  Kansas  City 
with  Russ  Kaufman  and  Michael  Kohn  and  another 
attorney  in  which  a  request  from  the  White  House  was 
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1  mentioned  for  all  the  RTC  records  related  to 

2  Whitewater  and  Madison. 

3  Q      Was  this  the  first  time  you  came  to  be 

4  aware  of  this  particular  matter? 

5  A      Yes. 

6  Q      It  was  referred  to  your  attention  for 

7  whatever  actions  you  deemed  appropriate.   What 

8  actions  did  you  deem  appropriate? 

9  A      We  opened  an  investigation  immediately,  and 

10  began  to  look  into  the  matter. 

11  Q      By  "we,"  can  you  tell  me  who  exactly  within 

12  your  office  was  involved  in  the  investigation  and 

13  what  responsibility  each  person  had  with  respect  to 

14  this  investigation? 

15  A      I  was  the  overall  supervisor  of  the 

16  investigation,  and  the  case  was  assigned  to  Dana 

17  Bedwell,  who  was  in  charge  of  the  day-to-day  nuts  and 

18  bolts  of  the  operation  ~  of  the  case. 

19  Q      By  being  the  supervising  investigator,  were 

20  you  kept  aware  of  the  progress  of  the  investigation? 

21  A      Yes. 

22  Q      On  a  daily  basis? 
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1  A      Yes. 

2  Q      So  you  would  have  intimate  knowledge  as  to 

3  how  the  investigation  was  conducted  and  what 

4  witnesses  were  interviewed  and  what  conclusions  were 

5  ultimately  reached  by  the  investigators? 

6  A      Yes. 

7  Q      You  mentioned  that  the  investigators  in 

8  your  office  interviewed  the  offices  relevant  to  this 

9  investigation.   Did  you  interview  or  a  member  of  your 

10  staff  interview  Michael  Kohn? 

1 1  A      Yes.   Actually,  just  for  clarification,  my 

12  office  was  in  charge  of  the  investigation.   Dana 

13  Bedwell  is  the  one  who's  running  it.    We  got  help 

14  from  our  Kansas  City  office  and  anybody  who  was  in 

15  Kansas  City  was  interviewed  by  Kansas  City  agents. 

16  Q      That  was  that  working  relationship  you 

17  described  earlier  between  the  offices  of  ~  the 

1 8  different  regional  offices? 

19  A      Within  the  office  of  Inspector  General. 

20  Q      Did  somebody  ~  or  did  you  become  aware 

21  that  Michael  Kohn  was  interviewed  by  a  member  of  the 

22  office  of  Inspector  General? 
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1  A      Yes. 

2  Q      And  did  he  affirm  the  information  that  he 

3  provided  in  that  E-mail  which  served  as  a  referral 

4  with  which  you  opened  an  investigation? 

5  A      Yes,  he  did. 

6  Q      Did  he  provide  the  investigator  or  your 

7  office  with  any  documentary  evidence  of  his 

8  recollections? 

9  A      Yes,  he  did. 

10  Q      What  did  he  provide? 

1 1  A      Three  or  four  pages  of  handwritten  notes. 

12  Q      Let  me  refer  you  to  Bates  stamp  5708 

13  through  571 1,  although  5709  seems  to  be  a  blank  page, 

14  and  let  me  refer  you  to  ~  let  me  ask  you  first 

1 5  whether  those  are  the  notes  that  you  have  previously 

16  testified  to. 

17  A      Yes. 

18  Q      Let  me  refer  you  to  page  2  of  those  notes. 

19  It  is  labeled  at  the  top  "1/14/94  page  2  Rose  Law 

20  Firm  ~  continued,"  and  if  you  can  study  those 

21  notations. 

22 (Witness  reviewed  document.) 
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1  A      Okay. 

2  Q      Are  those  consistent  with  the  E-mail  that 

3  you  received  in  reference  to  this  matter  and  to  the 

4  testimony  of  Mr.  Kohn  to  your  investigator  regarding 

5  the  meeting? 

6  A      Yes. 

7  Q      Do  you  know  where,  how  and  when  these  notes 

8  were  made  by  Mr.  Kohn? 

9  A      Mr.  Kohn  told  us  he  made  these  during  the 

10  meeting  in  January  of  '94. 

11  Q      So  they  were  not  only  contemporaneous,  but 

12  I  guess,  simultaneous  notes  of  the  meeting  itself? 

13  A      That's  what  he  said. 

14  Q      Do  the  notes  and  the  E-mail  and  your 

15  interview  describe  ~  actually,  let's  just  go  through 

16  the  incident  itself  in  detail  from  what  you 

17  understand  from  Mr.  Kohn's  testimony,  notes  and 

18  E-mail. 

19  He  had  a  meeting  on  January  14th  with 

20  Russell  Kaufman? 

21  A      Yes. 

22  Q      Was  this  in  Russell  Kaufman's  office? 
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1  A      Yes. 

2  Q      Who  else  was  there? 

3  A      An  attorney  named  Carver. 

4  Q      Subsequently  identified  as  Carver.   Do  you 

5  know  what  the  notes  refer  to  Mr.  Carver  as? 

6  A      I  believe  they  described  him. 

7  Q      Actually,  not  from  the  notes  themselves, 

8  but  even  from  the  testimony  or  any  other  documents, 

9  do  you  know  what  the  description  of  Mr.  ~  the  other 

10  lawyer  was  at  the  time? 

1 1  A      Yes,  it  was  an  E-mail.   I  don't  remember 

12  offhand,  but  — 

13  Q      Let  me  refer  you  back  to  the  E-mail. 

14  A      The  individual  whose  name  1  did  not  write 

15  down  was  a  white  male,  balding  with  glasses. 

16  Q      And  he's  subsequently  been  identified  as 

17  Mr.  Carver? 

18  A      Yes. 

19  Q      Does  that  description  of  Mr.  Carver  fit  the 

20  description  of  Mr.  Carver  as  your  agents  found  him? 

21  A      Yes. 

22 Q      Why  was  Mr.  Carver's  presence  relevant  to 
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1  this  investigation  for  you? 

2  A      Because  Mr.  Kohn  said  that  Mr.  Carver  was 

3  the  one  who  said  that  the  White  House  or  the  White 

4  House  counsel  had  requested  all  RTC  records  on 

5  Whitewater  or  Madison. 

6  Q      Did  he  then  ~  did  Mr.  Kohn  interject  in 

7  the  conversation  at  all  between  Mr.  Carver  and 

8  Mr.  Kaufman? 

9  A      That's  when  Mr.  Kohn  said  yes,  he  objected 

10  to  RTC  giving  documents  to  the  White  House. 

11  Q      He  objected  to  RTC  giving  documents  to  the 

12  White  House? 

13  A      Right. 

14  Q      Presumably  for  the  same  reason  that  you  had 

15  testified  as  to  whether  it  was  improper  for  the  White 

16  House  to  have  communicated  this  request? 

17  A      Yes,  and  he  had  been  trying  to  get  some 

18  records  from  them  for  a  couple  of  weeks  and  had  some 

19  difficulties,  so  I  think  that's  why  ~ 

20  Q      He  had  been  trying  to  get  records  from 

21  them,  "he"  being  Kohn? 

22  A      Kohn. 
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1  Q      Had  been  trying  to  get  records  from  the  PLS 

2  section  of  the  RTC  Kansas  City? 

3  A      Yes. 

4  Q      And  for  several  weeks,  did  you  say? 

5  A      10  days. 

6  Q      Do  you  know  the  particulars  of  that 

7  dispute? 

8  A      To  some  extent,  yes.   The  OCOS  in 

9  Washington  was  doing  a  review  of  the  Rose  Law  Firm, 

10  basically  a  document  review,  and  they  wanted  the 

1 1  legal  services  agreement  and  the  certifications  that 

12  the  Rose  Law  Firm  had  provided  to  RTC. 

13  And  those  records  were  maintained  —  they 

14  thought  they  were  maintained  in  Kansas  City,  and 

15  Mr.  Kohn,  helping  the  people  in  Washington,  had  gone 

16  to  Kaufman,  I  believe,  around  January  4th  or  so  and 

17  requested  those  documents.   And  Kaufman  said  before 

1 8  he  gave  them,  he  wanted  to  make  sure  that  it  was 

19  okay. 

20  Q      And  Mr.  Kohn  expressed  some  —  and  were 

21  those  documents  finally  provided  to  Mr.  Kohn? 

22  A      Yes. 
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1  Q      It  was  at  this  January  14,  1994  meeting? 

2  A      Yes. 

3  Q      And  Mr.  Kohn  expressed  some  displeasure 

4  with  respect  to  the  "hoops"  he  had  to  jump  through  to 

5  get  the  documents? 

6  A      Yes. 

7  Q      As  opposed  to  the  alleged  request  which  was 

8  met  by  RTC  from  the  White  House? 

9  A      Right. 

10  Q      And  that  led  him  to  raise  an  objection  both 

11  on  a  legal  basis  and  also  on  an  emotional/personal 

12  basis? 

13  A      Yes. 

14  Q      What  was  the  response  to  Mr.  Kohn's 

15  objection? 

16  A      Well,  I  think  the  way  it  was  left,  there 

17  was  —  according  to  Mr.  Kohn,  there  was  some 

1 8  discussions  between  Mr.  Kaufman  and  Mr.  Carver,  what 

19  do  they  want?  Do  they  want  everything?  And  who  is 

20  this?   And  Carver  didn't  have  the  person's  name  and 

21  he  said  certainly  before  I'm  going  to  give  any 

22  records  up  or  anything,  I'm  going  to  check  who  the 
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1  requester  is  and  determine  that's  appropriate  and 

2  everything  else.   So  that  was  sort  of  the  bottom 

3  line. 

4  Q      Based  on  Mr.  Kohn's  objection  and 

5  questions,  questions  were  raised  as  to  the  identity 

6  of  the  requester? 

7  A      And  I  think  Kaufman  also  asked  who  it  was. 

8  Q      And  based  on  those  concerns,  Mr.  Carver 

9  stated  that  he  would  check  on  the  identity  and  level 

10  of  the  person  making  a  request  from  the  White  House? 

1 1  A      Yes. 

12  Q      And  these  are  the  notes  that  he  kept  during 

13  this  entire  period  of  the  meeting? 

14  A      Yes. 

15  Q      When  Mr.  Kohn  talked  to  your  office,  did 

16  there  come  a  time  when  he  signed  a  sworn  affidavit  as 

17  to  his  testimony? 

18  A      Yes. 

19  Q      I  would  ask  you  to  review  Bates  stamp 

20  number  5703  through  5707. 

21  A      Yes. 

22 Q      Is  that  document  the  affidavit  that 
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1  Mr.  Kohn  attested  to  and  executed  with  your  agents? 

2  A      Yes. 

3  Q      Is  that  affidavit  consistent  with  the 

4  testimony  of  Mr.  Kohn  to  your  agents  and  consistent 

5  with  his  notes  and  the  E-mail  to  you  with  respect  to 

6  the  subject? 

7  A      Yes. 

8  Q      Did  Mr.  Kohn  mention  whether  he  talked  to 

9  anybody  right  after  the  meeting  regarding  the 

10  contact? 

1 1  A      Yes,  he  did. 

12  Q      Did  he  mention  that  he  talked  to  Leonard 

13  Newmark? 

14  A      Yes. 

15  Q      Did  your  agents  subsequently  interview 

16  Mr.  Newmark? 

17  A      Yes. 

18  Q      Let  me  refer  you,  then,  to  exhibit  Bates 

19  stamps  572,  and  we  have  the  same  problem  that 

20  Mr.  Ivey  ran  into  earlier.   The  Bates  stamps  have 

21  been  cut  off  by  a  process  of  photocopying,  but  572 

22  question  mark,  1  believe,  is  the  appropriate 
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1  designation.   They  are  interview  notes  by  Dana 

2  Bedwell  of  what  appears  to  be  an  interview  of  Leonard 

3  Newmark  on  Resolution  Trust  Corporation  stationery. 

4  I  will  ask  the  witness  to  review  those 

5  notes. 

6  MR.  IVEY:    What's  the  date? 

7  THE  WITNESS:   August  17th. 

8  MR.  GIBSON:    1994. 
THE  WITNESS:   That's  the  date  it  was 

prepared.   The  interview  of  Newmark  was  August  16th. 
MR.  IVEY:    Thank  you. 
BY  MR.  DINH: 

Q      And  those  are  the  notes  that  your 
investigator  took  of  the  interview  with  Mr.  Newmark? 

A      Yes. 

Q      Do  you  have  any  reason  to  question  its 
validity  or  accuracy? 

A      Not  at  all. 

Q      Ms.  Bedwell  is  a  competent  investigator? 

A      Yes. 

Q      Can  you  tell  us  the  results  of  that 
interview,  whether  Leonard  Newmark  recalled  any 
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1  conversations  he  had  with  Mr.  Kohn  on  or  around 

2  January  14,  1994? 

3  A      Yes.    Leonard  Newmark  remembered  that 

4  Mr.  Kohn  had  called  him  and  told  him  basically  that 

5  that  conversation  had  taken  place  in  Kansas  City. 

6  Q      When  did  he  call  him? 

7  A      1  believe  it  was  the  same  day. 

8  Q      And  then  ~  actually,  let's  back  up  for  a 

9  minute.    Who  is  Leonard  Newmark? 

1 0  A      Leonard  Newmark  is  an  investigator  for  the 

1 1  Office  of  Contractor  Oversight  and  Surveillance  in 

12  Washington,  and  the  way  1  understand  his  job  at  that 

13  time  was  sort  of  as  a  desk  officer  helping,  among 

14  other  things,  the  Kansas  City  office.   They  needed 

15  help  in  Washington. 

16  Q      So  he  was  their  liaison  to  the  Kansas  City 

17  office? 

18  A      Basically,  yes. 

19  Q      Was  he  involved  in  the  initial  production 

20  by  OCOS  to  RTC  Kansas  City  with  respect  to  the  Rose 

21  Law  Firm  records? 

22  A      Yes.   He  had  traveled  out  to  Kansas  City  in 
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1  the  first  week  of  January,  and  I  think  he  accompanied 

2  Mr.  Kohn  to  Kaufman's  office  when  they  were  asking 

3  for  those  records.   And  that's  when  Kaufman  wouldn't 

4  give  them  to  him  at  that  point. 

5  Q      It's  natural  that  Mr.  Kohn,  regarding  what 

6  you've  testified  regarding  his  frustration  with  the 

7  disparity  and  treatment  would  have  called  Mr.  Newmark 

8  to  complain  and/or  to  advise  him  of  the  contact? 

9  A      Yes. 

10  Q      And  Mr.  Newmark  recalled  that  Mr.  Kohn  told 

1 1  him  substantively  about  the  White  House  conversation? 

12  A      Yes. 

13  Q      What  actions,  if  any,  did  Mr.  Newmark 

14  suggest  to  Mr.  Kohn  or  did  he  take  himself  with 

1 5  respect  to  the  conversation  in  the  OCOS  office? 

16  A      Mr.  Newmark  told  Mr.  Kohn  he  should 

17  document  the  conversation. 

18  Q      Did  Mr.  Newmark  himself  take  any  further 

19  steps  beyond  the  advice  of  documentation  he  gave  to 

20  Mr.  Kohn? 

21  A      I  believe  he  told  Bob  Jacobs.  Newmark  told 

22  us  that  he  told  Bob  Jacobs. 
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1  Q      And  who  is  Bob  Jacobs? 

2  A      Bob  Jacobs  was  his  supervisor  at  the  time, 

3  also  an  OCOS  employee  in  Washington. 

4  Q      So  Mr.  Jacobs  was  Mr.  Newmark' s  supervisor? 

5  A      I  believe  so. 

6  Q      What  is  the  normal  process  for 

7  communicating  such  an  improper  contact  or 

8  conversation  ~  or  such  a  conversation  regarding 

9  improper  contact?  Would  it  go  up  the  chain  of 

10  command  as  Mr.  Newmark  did? 

11  A      I  would  think  so. 

12  Q      And  the  supervisor  would  determine  what 

13  actions,  if  anything,  would  be  deemed  appropriate? 

14  A      1  would  think. 

15  Q      And  that  was  the  course  that  was  followed 

16  in  August  1994  when  the  product  which  was  the  E-mail 

17  was  referred  to  you  and  the  ultimate  outcome  of  which 

18  was  an  open  investigation  into  the  matter? 

19  A      Right.    Yes. 

20  Q      Did  you  receive  any  such  communication  from 

21  Mr.  Jacobs  in  January  1994? 

22  A      No. 
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Q      The  matter  was  not  referred  to  you  in 
January  1994? 

A      No. 

Q      Did  your  investigators  subsequently 
interview  Mr.  Jacobs? 

A      Yes. 

Q      Let  me  refer  you  to  Bates  number  572 
question  mark,  interview  notes  dated  August  17,  1994 
of  Mr.  Robert  Jacobs  taken  by  Dana  Bedwell.   Are 
those  the  notes  of  the  interview? 

A      Yes. 

Q      And  they  are,  to  the  best  of  your 
knowledge,  an  accurate  reflection  of  what  transpired 
in  the  interview? 

A      Yes. 

Q      Can  you  recount  what  Mr.  Jacobs' s  testimony 
to  Ms.  Bedwell? 

A      Jacobs  said  that  he  in  January  ~  he  does 
not  recall  Newmark  ever  providing  information 
concerning  a  White  House  request. 

Q      Had  Newmark  provided  such  information  to 
Mr.  Jacobs,  it  would  have  been  the  appropriate  course 


1  for  Mr.  Jacobs  to  follow  through  on  that  information? 

2  A      Yes. 

3  Q      And  possibly  to  refer  the  matter  to  your 

4  office  for  investigation? 

5  A      Yes. 

6  Q      This  contact  was  serious  enough  of  a  nature 

7  that  it  would  be  considered  appropriate  enough  as  a 

8  referral  to  your  investigation? 

9  A      Yes. 

10  Q      Actually,  incidentally,  do  you  know  --  with 

1 1  respect  to  the  Madison  Guaranty  investigation  and  the 

12  whole  entire  Whitewater  investigation,  do  you  know 

13  what  the  relevance  of  January  12,  1994  was  to  the 

14  overall  scope,  not  just  simply  within  the  RTC,  but 

1 5  overall  in  the  general  picture? 

16  A      No. 

1 7  Q      Would  you  accept  my  representation  that  on 

18  January  12th,  two  days  before  the  meeting,  the  White 

19  House  had  requested  the  appointment  of  Special 

20  Counsel  Fiske  by  Ms.  Reno? 

21  A      Yes. 

22  Q      Would  such  information  make  the  contact 
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1  particularly  relevant  to  your  investigation  to 

2  whether  or  not  it  was  improper  or  what  motives  lay 

3  behind  such  contacts? 

4  A      Yes. 

5  Q      Now,  actually,  to  refer  back  to 

6  Mr.  Newmark's  interview,  I  believe  Ms.  Bedwell 

7  questioned  Mr.  Newmark  regarding  Mr.  Kohn's  politics? 

8  A      That  came  out,  yes. 

9  Q      Do  you  recall  what,  if  anything, 

10  Mr.  Newmark  told  Ms.  Bedwell? 

1 1  A      Yes.    He  said  that  Kohn  was  anti-Clinton. 

12  Q      And  of  course,  that  is  a  political  view? 

13  A      Yes. 

14  Q      You  and  1  both  hold  political  views? 

15  A      Yes. 

16  Q      We  are  government  employees,  but  at  the 

17  same  time  we  are  humans  and  opinionated  ones  at  that? 

18  A      Yes. 

19  Q      Did  Mr.  Newmark  further  state  to 

20  Ms.  Bedwell  anything  regarding  the  dichotomy  between 

21  Mr.  Kohn's  political  views  and  his  professional 

22  conduct? 
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1  A      Yes.    1  believe  he  said  that  Kohn,  whatever 

2  his  personal  feelings,  he  would  still  be  professional 

3  and  would  not  allow  his  personal  beliefs  to  interfere 

4  with  his  professional  judgment. 

5  Q      Do  you  know  Mr.  Kohn  personally? 

6  A      No. 

7  Q      Do  you  know  of  his  professional  conduct? 

8  Do  you  have  any  basis  to  evaluate  his  professional 

9  conduct? 

10  A      No. 

1 1  Q      Other  than  this  investigation,  you've  had 

12  no  other  contact  with  Mr.  Kohn? 

13  A      We  had  one  other  investigation  in  which  he 

14  furnished  information.    We  did  an  investigation,  but 

15  we  did  not  -- 

16  Q      You  did  not  work  on  a  day-to-day  basis  with 

17  Mr.  Kohn? 

18  A      No. 

19  Q      Mr.  Newmark  stated  to  Agent  Bedwell, 

20  however,  that  Mr.  Kohn  is  objective  in  his  work  and 

21  would  not  let  his  personal  feelings  interfere  with 

22  his  professional  conduct? 
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1  A      Yes. 

2  Q      Did  you  interview  Mr.  Russell  Kaufman 

3  regarding  the  conversation? 

4  A      Yes. 

5  Q      And  I  refer  you  to  document  Bates  stamped 

6  5700  to  5701,  which  is  an  affidavit  by  Russell 

7  Kaufman  dated  August  17,  1994,  and  if  1  can  refer  you 

8  to  the  third  paragraph  of  that  sworn  statement  by 

9  Mr.  Kaufman,  can  you  read  the  first  sentence  of  that 

10  paragraph. 

11  A      "1  do  not  recall  a  discussion  with  Kohn 

12  concerning  the  legality  of  furnishing  RTC  information 

13  to  the  White  House." 

14  Q      So  Mr.  Kaufman  does  not  recall  the 

15  conversation  that  Mr.  Kohn  alleged  took  place  between 

16  Mr.  Carver  and  Mr.  Kaufman? 

17  A      Right. 

1 8  Q      And  did  you  subsequently  interview 

19  Mr.  Kevin  Carver? 

20  A      Yes. 

21  Q      Was  that  also  the  substance  of  Mr.  Carver's 

22  testimony  to  you  during  the  interview? 
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1  A      Yes,  it  was. 

2  Q      Let  me  refer  you  to  exhibit  Bates  stamps 

3  569  through  5691,  and  on  5691  is  the  sworn  statement 

4  of  Kevin  Carver  relating  to  the  matter.   You've 

5  studied  the  affidavit.   Is  that  sworn  affidavit 

6  consistent  with  the  testimony  he  provided  to  your 

7  agents  regarding  his  contacts? 

8  A      Yes. 

9  Q      With  both  of  these  -  with  both  Kevin 

10  Carver  and  Russell  Kaufman,  did  they  offer  an 

1 1  alternative  explanation  as  to  how  the  conversation 

12  could  have  taken  place? 

13  A      Yes.    I  think  they  both  said  that  basically 

14  the  request  could  have  come  from  Washington,  meaning 

15  RTC  Washington,  and  that  everything  else  that 

16  followed  would  be  just  that.   Well,  how  much  do  they 

17  want,  and  all  of  those  comments  back  and  forth  would 

18  have  been  about  RTC  Washington. 

19  Q      Specifically,  he  referred  to  a  request  made 

20  by  the  resolution  section  of  the  RTC? 

21  A      Yes. 

22  Q      Resolution  is  one  of  the  other  sections  of 
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1  the  RTC  in  addition  to  investigations  and  PLS  and  all 

2  that  stuff? 

3  A      Yes. 

4  Q      And  he  testified  to  you,  and  he  said  to 

5  your  agents  and  wrote  in  the  affidavit  that  he  had  a 

6  request  from  resolutions  at  this  time,  at  or  about 

7  January  1994? 

8  A      Yes,  he  did. 

9  Q      And  the  request  was  for  all  files  relating 

10  to  Rose  ~  the  investigation  of  the  Rose  Law  Firm  and 

1 1  Whitewater  Development  Corporation  and  Madison 

12  Guaranty  Savings  &  Loan  Corporation? 

13  A      Yes. 

14  Q      Did  he  explain  to  you  what  he  understood 

1 5  was  the  purpose  of  such  a  request? 

16  A      I  don't  ~  I  believe  the  reason  was 

17  basically  to  locate  all  of  the  records. 

18  Q      And  sent  them  to  Washington? 

19  A      And  sent  them,  yes. 

20  Q      If  I  refer  you  back  to  the  Kaufman 

21  affidavit,  did  Mr.  Kaufman  state  to  you,  or  did  he 

22  write  in  his  affidavit  that  he  had  previously  devised 


1  a  procedure  to  deal  with  Whitewater  ~  requests  for 

2  Madison  Savings  &  Loan? 

3  A      Yes. 

4  Q      What  was  that  procedure? 

5  A      He  was  trying  to  centralize  the  records  and 

6  centralize  the  requests,  have  all  requests  for 

7  records  go  through  him. 

8  Q      Within  RTC  itself,  there  had  already  been  a 

9  mechanism  in  place  to  centralize  these  records? 

10  A      Right. 

11  Q      Of  course,  because  of  the  relevance  of  this 

12  RTC's  investigation  with  other  investigations? 

13  A      Yes. 

14  Q      Did  Mr.  Carver  provide  any  documentary 

15  evidence  to  you  regarding  his  testimony? 

16  A      I  don't  know. 

17  Q      Let  me  refer  you  to  Bates  stamp  5697 

18  through  5699,  what  I  understand  to  be  the  telephone 

19  log  of  Kevin  S.  Carver  at  station  8441  from  1/01/94 

20  through  1/31/94  and  ask  you  to  study  that. 

21  That  is  a  record  of  all  outgoing  telephone 

22  calls  for  the  month  of  January  1994? 
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1  A      Long-distance  calls. 

2  Q      Mr.  Carver  is  based  in  Kansas  City? 

3  A      Yes. 

4  Q      So  any  calls  he  makes  to  Washington,  D.C. 

5  would  be  a  long  distance  call? 

6  A      Yes. 

7  Q      Does  that  call  record  reflect  any  calls  to 

8  the  White  House  ~  to  any  number  within  the  White 

9  House? 

10  A      No. 

1 1  Q      The  record  reflects  only  those  calls  that 

12  are  outgoing  and  not  incoming? 

13  A      Yes. 

14  Q      Does  that  call  record  reflect  any  calls  to 

15  the  resolution  section  of  RTC  in  Washington? 

16  A      Yes. 

17  Q      Specifically,  who  within  the  RTC  resolution 

1 8  section  does  the  record  reflect  Mr.  Carver  called? 

19  A      Greg  Smith. 

20  Q      When  were  the  calls  to  Mr.  Greg  Smith? 

21  A      One  was  January  3,  '94,  and  one  is  January 

22  14th,  and  1  don't  recall  if  there  were  other  calls  to 


152 


1  resolutions  or  not. 

2  Q      Those  are  the  ones  specifically  identified 

3  on  the  record  in  a  handwritten  notation? 

4  A      Yes. 

5  Q      Did  you  subsequently  —  let  me  refer  you  to 

6  Bates  Exhibit  57  24,  an  E-mail  from  Dana  Bedwell  to 

7  Lou  Sherman,  cc:  Patrick  Noble,  dated  Thursday, 

8  August  8,  1994,  13:31:52  EDT,  and  let  me  ask  you  to 

9  read  the  first  sentence  of  that  E-mail. 

10  A      "Just  called  Greg  Smith/resolution.   His 

11  voice  mail  reported  he'll  be  on  vacation  from  August 

12  11  th  through  the  26th.    I  will  interview  him  upon  his 

13  return." 

14  Q      Did  Ms.  Bedwell  subsequently  interview 

15  Mr.  Smith? 

16  A      Yes,  she  did. 

17  Q      Is  there  a  record  of  that  interview  that 

1 8  has  been  produced  to  us? 

19  A      I  believe  so. 

20  (Pause.) 

21  Q      What,  if  anything,  did  Mr.  Smith  tell  your 

22  office  regarding  the  contact? 
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1  A      He  said  that  ~  he  talked  to  Mr.  Carver  on 

2  a  frequent  basis  and  that  he  does  not  recall 

3  Mr.  Carver  bringing  up  the  White  House  requests  at 

4  all. 

5  Q      Did  Mr.  Smith  state  that  he  made  a  request 

6  to  Mr.  Carver  with  respect  to  documents  relating  to 

7  Whitewater,  Madison  or  the  Rose  Law  Firm? 

8  A      I  don't  believe  he  did. 

9  MR.  IVEY:    Could  you  repeat  the  question. 

10  (The  reporter  read  the  record  as  requested.) 

11  MR.  IVEY:    Thank  you. 

12  BY  MR.  DINH: 

13  Q      Did  you  interview  anybody  else  in  the 

14  resolution  section  of  the  RTC  with  respect  to  this 

15  investigation? 

16  A      I  don't  think  so. 

17  Q      So  you  were  not  able  to  determine  whether 

1 8  or  not  there  indeed  was  a  request  from  the  resolution 

19  section  of  the  RTC  to  Mr.  Carver? 

20  A      No,  I  don't  think  we  pursued  that. 

21  Q      Did  you  make  a  formal  finding  --  did  you 

22  formally  close  this  matter  in  any  way  with  respect  to 
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1  the  result  of  your  investigation? 

2  A      No. 

3  Q      And  why  was  that? 

4  A      Because  of  the  previous  matter  concerning 

5  contacts  with  the  White  House  involving  Mr.  Altman 

6  and  Ms.  Hanson,  which  was  handled  by  the  Office  of 

7  the  Independent  Counsel,  we  took  the  view  that  this 

8  may  be  something  they  would  be  interested  in  pursuing 

9  and  we  did  ~  the  work  that  we  did  we  felt  was 

10  enough,  that  it  gave  us  enough  information  to  go  to 

1 1  them  with  something  other  than  just  a  raw 

12  allegation. 

13  So  when  we  had  done  what  we  had  done  to 

14  finish  the  interviews,  we  called  and  met  with  the 

15  Office  of  Independent  Counsel,  provided  them  with 

1 6  what  we  had  done  and  asked  them  if  they  wanted  us  to 

17  do  any  more  on  it,  and  they  said  they'd  get  back  to 

18  us. 

1 9  Q      And  had  they  gotten  back  to  you? 

20  A      They  did  in  August  or  September  of  this 

21  year. 

22  Q      Did  they  ask  you  to  defer  investigation 
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1  into  the  matter  pending  their  response? 

2  A      Yes.   When  we  first  met  with  them,  yes. 

3  Q      That  was  approximately  one  year  that  you 

4  got  an  answer? 

5  A      Yes. 

6  Q      The  investigation  was  held  in  abeyance  for 

7  approximately  one  year? 

8  A      Yes. 

9  Q      What,  if  anything,  was  the  instruction  from 

10  the  Office  of  Independent  Counsel  with  respect  to 

1 1  your  conduct  of  this  investigation? 

12  A      They  said  they  would  not  ask  us  to  do  any 

13  further  work  on  this  matter. 

14  Q      So  to  stop  your  investigation  on  — 

15  A      That's  what  they  said.   They  would  not  ask 

16  us  -- 

1 7  Q      Was  this  made  in  a  formal  letter  to  you? 

18  A      Yes,  which  we  just  got  in  September. 

19  Q      So  at  the  time  that  you  had  — 

20  approximately  what  time  frame  ~  the  interviews 

21  occurred  on  August  16,  17.    Approximately  at  what 

22  date  did  you  refer  the  matter  to  the  OIC? 


1  A      August  3 1  St. 

2  Q      August  31st  was  the  meeting  with  the  OIC? 

3  A      Yes. 

4  Q      Are  there  any  letters  or  memoranda 

5  documenting  the  meeting? 

6  A      Yes.    I  have,  I  believe,  a  letter  —  cover 

7  letter  which  I  enclosed  all  the  interviews  that  we 

8  had  done  to  date  is  — 

9  Q      On  August  31st,  you  sent  that  note  -  the 

10  interview  reports  ~ 

1 1  A      The  interview  reports. 

12  Q      To  which  we  have  been  referring? 

13  A      Yes. 

14  Q      And  at  that  time,  you  had  made  a 

15  determination  there  was  sufficient  factual  basis  such 

16  as  to  refer  the  matter  to  the  OIC? 

17  A      Yes. 

1 8  Q      Let  me  refer  you  to  Bates  exhibit  068 1 . 

19  It's  an  E-mail  from  Mr.  Steven  A.  Switzer  to  John 

20  Adair,  cc:  Patricia  Black,  dated  Wednesday,  August 

21  17,  1994,  16:06:14  EDT  is  the  time  date  and  --  I 

22  apologize.  Clark  Blight  was  also  cc'd  on  the 
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1  E-mail.   August  17,  1994.    This  was  with  respect  to 

2  your  investigation.   Can  you  tell  us  what  approximate 

3  time  framt  this  was? 

4  A      It  was  right  in  the  middle  of  our 

5  investigation. 

6  Q      While  Ms.  Bedwell  was  conducting  interviews 

7  and  writing  up  the  reports  that  we  have  been  talking 

8  about? 

9  A      Yes.   By  this  time,  we  interviewed  a  number 

10  of  people. 

1 1  Q      Can  you  read  to  me  the  first  —  the 

12  paragraph  labeled  "number  1"  on  that  E-mail? 

13  A      "The  Kohn  E-mail  seems  to  be  working  out  to 

14  be  another  Elvis  sighting.    At  least  one  of  the 

15  participants  to  the  conversations  recalls  no. 

16  Additional  interviews  have  been  conducted,  but  I 

17  haven't  seen  them." 

18  Q      By  "additional  interviews,"  he  means  other 

19  people  to  the  conversation  or  who  would  have 

20  secondary  knowledge  of  this  conversation? 

21  A      Yes. 

22 Q      Given  the  date  and  time  and  the  information 
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1  imparted  by  the  E-mail,  would  you  characterize  this 

2  not  as  a  conclusion  but  merely  as  an  update? 

3  A      Yes. 

4  Q      Would  you  characterize  the  Kohn  E-mail  as 

5  an  Elvis  sighting? 

6  A      Would  1  characterize  it  ~  yes. 

7  Q      Do  you  normally  refer  Elvis  sightings  to 

8  the  Office  of  Independent  Counsel? 

9  A      No. 

10  Q      So  there  is  more  factual  basis,  a  report  of 

11  the  White  House  contact  in  January  14,  1994,  that 

12  supports  that  allegation  such  that  you  felt  compelled 

13  to  refer  the  matter  to  the  Office  of  Independent 

14  Counsel? 

15  A      Due  to  the  sensitivity  of  the  subject 

16  matter,  1  felt  that  the  Independent  Counsel  needed  to 

17  be  aware  of  it. 

18  Q      So  you're  telling  me  if  ~  off  the  record. 

19  (Discussion  off  the  record.) 

20  BY  MR.  DINH: 

21  Q      But  as  I  understand  it,  the  office  —  your 

22  office,  the  RTC  IG  did  not  make  a  formal  conclusion 
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to  this  matter  at  all? 

A      No,  he  didn't. 

Q      And  Mr.  Kohn  has  not  recanted  his 
testimony,  nor  withdrew  his  affidavit? 

A      No. 

Q      Neither  has  Mr.  Newmark? 

A      No. 

Q      Neither  has  Mr.  Carver  nor  Mr.  Kaufman? 

A      Right.   No. 

Q      So  you  have  a  battle  of  sworn  affidavits? 

A      Yes. 

Q      Let  me  ask  you  also  the  persons  whom  you 
also  interviewed  with  respect  to  this  matter.   Did 
you  interview  Mr.  Kmetz? 

A      Yes. 

Q      Did  you  interview  Mr.  Zigan? 

A      Yes. 

Q      Did  you  interview  Mr.  Womble? 

A      Yes. 

Q      These  are  the  people  that  were  involved  in 
the  initial  negotiations  with  the  RTC  Kansas  City 
with  regard  to  a  production  of  the  Rose  Law  Firm 


documents? 

A      Yes. 

Q      These  were  all  people  affiliated  with  OCOS? 

A      Yes. 

Q      Mr.  Kaufman  reported  to  you,  according  to 
his  affidavit,  that  he  talked  to  Mr.  Kmetz  in  June 
1994  regarding  the  White  House  request  he  had 
overheard  in  Kaufman's  office? 

A      Mr.  Kohn  did. 

Q      Mr.  Kohn  reported  to  you  that  he  had  told 
Mr.  Kmetz  about  it? 

A      Yes. 

Q      Who  is  Mr.  Kmetz? 

A      Mr.  Kmetz  is  a  deputy  director,  I  think  his 
title  is,  of  OCOS. 

Q      So  he  would  be  a  supervisor  of  Mr.  Kohn? 

A      Yes. 

Q      And  also  Mr.  Newmark? 

A      Yes. 

Q      And  again,  repeating  the  testimony  you  gave 
earlier  with  respect  to  Mr.  Jacobs,  but  applying  to 
Mr,  Kmetz,  had  he  received  this  information,  it  would 


160 


3572 

161 

1  have  been  appropriate  for  him  to  forward  it  up  the 

2  chain  of  command? 

3  A      Yes. 

4  Q      And  indeed,  it  would  have  been 

5  inappropriate  for  him  not  to  have  taken  action  on  it? 

6  A      Yes. 

7  Q      Did  Mr.  Kmetz  tell  you  -  what,  if 

8  anything,  did  Mr.  Kmetz  tell  you  during  your 

9  interview  regarding  his  conversation  with  Mr.  Kohn? 

10  A      He  said  he  doesn't  recall  Mr.  Kohn  bringing 

1 1  up  requests  by  the  White  House  in  June  or  any  other 

12  time. 

1 3  Q      The  first  time  he  heard  about  it  was 

14  through  your  investigation? 

15  A      Right. 

16  Q      He  did  not  recall  any  conversations  with 

17  Mr.  Kohn  respecting  this  issue  in  June? 

18  A      No. 

19  Q      Had  he  had  such  a  conversation,  it  would 

20  have  been  appropriate  for  him  to  follow  up  and  refer 

21  the  matter  to  you  or  to  higher-ups? 

22 A      Yes,  1  believe  he  said  so  himself. 
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1  Q      And  neither  Mr.  Womble  nor  Mr.  Zigan 

2  likewise  had  any  recollection  with  respect  to  this  ~ 

3  any  knowledge  of  this  conversation  in  Mr.  Kaufman's 

4  office  prior  to  August  1994? 

5  A      1  believe  Mr.  Zigan  —  I  thought  he 

6  remembered  that  Kohn  told  him  at  the  time.    Womble 

7  did  not  remember  any  request,  as  I  recall  it. 

8  Q      In  that  respect,  can  1  refer  you  to  a 

9  record  of  interview,  again  filed  by  Dana  Bedwell, 

10  dated  August  17,  1994,  and  can  I  ask  you  to  read  ~ 

11  MR.  IVEY:    What's  your  Bates  stamp? 

12  MR.  DINH:    The  Bates  stamp  is  5722. 

13  BY  MR.  DINH: 

14  Q      Read  the  third  full  paragraph  of 

15  Mr.  Zigan's  interview. 

16  A      "Zigan  recalled  that  sometime  during 

17  January  1994  that  Kohn,  Leonard  Newmark  (OCOS)  and 

18  Ron  Carroll  (OCOS)  came  back  from  a  meeting  with  RTC 

19  lawyers  whom  they  had  just  visited  to  get  some 

20  documents  regarding  the  Rose  Law  Firm.   Zigan  said  he 

2 1  overheard  a  conversation  between  them  about  an  RTC 

22  attorney  who  was  very  nervous  about  their  request. 
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1  He  also  recalled  a  conversation  in  this  regard  about 

2  the  White  House  asking  for  the  same  documents. 

3  However,  Zigan  was  not  sure  if  this  topic  came  up 

4  during  this  conversation  or  at  a  subsequent  time. 

5  Zigan  did  not  recall  any  further  discussion  of  the 

6  White  House  matter  until  just  recently." 

7  Q      Can  you  state  who  Mr.  Zigan  is? 

8  A      Zigan  is  an  investigator  for  OCOS,  who  in 
January  of  '94  was  assigned  to  the  Kansas  City 
office. 

Q      So  he  would  be  at  the  same  level  with 
Mr.  Kohn? 

A      Yes. 

Q      He  is  not  his  supervisor? 

A      No. 

Q      He  is  his  colleague? 

A      Right. 

Q      Not  to  imply  that  supervisors  are  not 
colleagues,  but  he's  at  the  same  reporting  level  as 
Mr.  Kohn? 

A      Yes. 

Q      And  he  does  recall  a  conversation  in 


164 


1  January  1994  with  respect  to  a  request  by  the  White 

2  House  for  records  ~  for  RTC  records  in  Mr.  Kaufman's 

3  office? 

4  A      Yes. 

5  Q      And  Mr.  Newmark  ~  you  had  testified 

6  earlier  that  Mr.  Newmark  advised  Mr.  Kohn  to  document 

7  the  matter  and  refer  it  to  his  supervisor  in  order  to 

8  follow  up  on  the  meeting? 
A      I  know  he  said  document. 
Q      He  said  document  it  and  Mr.  Newmark  himself 

reported  the  conversation  to  his  supervisor, 
Mr.  Jacobs? 

A      Right. 

Q      Mr.  Zigan  ~  Mr.  Newmark,  with  respect  to 
Mr.  Kohn,  is  he  his  supervisor  or  is  he  a  more  senior 
person? 

A      He's  like  a  liaison,  so  he's  probably  -- 

Q      Different  offices? 

A      He's  in  Washington. 

Q      But  Mr.  Zigan  did  not  report  to  you  that  he 
would  pursue  the  matter  in  any  fashion  after  his 
conversation  with  Mr.  Kohn? 
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1  A      No. 

2  Q      And  of  course,  being  an  investigator  at  the 

3  same  level  with  Mr.  Kohn  without  firsthand  knowledge, 

4  he  did  not  have  the  obligation  or  responsibility  to 

5  take  any  further  action? 

6  A      No. 

7  Q      He  is  not  the  person  who  it  would  be 

8  inappropriate  to  not  have  reported  the  conversation 

9  with  Mr.  Kohn? 

10  A      No. 

11  Q      As  opposed  to  had  such  conversations  taken 

12  place  with  respect  to  Mr.  Kohn's  supervisor,  it  would 

13  have  been  inappropriate  for  them  not  to  have  pursued 

14  the  matter  further? 

15  A      Yes. 

16  MR.  DINH:    I  have  nothing  further. 

17  MR.  IVEY:    Do  you  want  to  take  a  break? 

18  THE  WITNESS:   No. 

19  EXAMENATION 

20  BY  MR.  IVEY: 

21  Q      I  noticed  that  you  were  using  the  exhibits 

22  that  were  presented  to  you  while  you  were  being 


1  questioned  by  the  Majority  side,  and  there's  nothing 

2  wrong  with  that,  but  I  was  curious  if  you  had  had  a 

3  chance  to  review  the  document  or  refresh  your 

4  recollection  on  the  documents  before  you  came  in 

5  today. 

6  A      Yes. 

7  Q      So  you're  fairly  familiar  with  the 

8  documents  there? 

9  A      Yes. 

10  Q      And  most  of  your  testimony  —  I  noticed  you 

1 1  were  referring  to  the  documents  that  were  there;  is 

12  that  correct? 

13  A      Yes. 

14  Q      Would  it  be  fair  to  say  that  the  bulk  of 

15  the  testimony  you  just  gave  is  contained  in  the 

16  documents  that  are  exhibits  here? 

17  A      Yes. 

18  Q      Is  there  any  relevant  testimony  that  you 

19  can  recall  that  is  not  contained  in  those  documents? 

20  A      No. 

21  Q      Let  me  back  up  to  the  facts  at  issue  here. 

22  As  I  understand  it,  your  office  conducted  an 
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1  investigation  with  respect  to  the  allegations  made  by 

2  Mr.  Kohn;  is  that  fair? 

3  A      Yes. 

4  Q      And  your  office  didn't  reach  any  formal 

5  conclusions  as  to  the  allegations  Mr.  Kohn  had 

6  raised;  is  that  correct? 

7  A      Yes. 

8  Q      And  that  was  not  done  because  you  deferred 
your  investigation  while  the  Independent  Counsel's 
investigation  was  ongoing? 

A      Not  only  that,  but  the  way  we  proceed  is 
when  we  do  an  investigation,  we  don't  make  a  formal 
recommendation  or  conclusion.   Basically,  we  try 
to  ~  generally,  we  write  a  report  which  states  the 
facts  and  then  it's  up  to  the  reader  to  make  the 
conclusion  and  recommendations  from  there.   So  even 
if  we  had  finished,  we  would  not  have  made  a 
conclusion. 

Q  So  in  absence  of  the  Independent  Counsel's 
involvement  in  this  matter,  who  would  have  been  the 
decisionmaker? 

A      We  probably  would  have  sent  this  to  the 
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1  general  counsel  since  it  involved  attorneys. 

2  Q      Did  you  uncover  any  evidence  in  your 

3  investigation  of  documents  actually  being  sent  to  the 

4  White  House? 

5  A      No. 

6  Q      None  whatsoever? 

7  A      No. 

8  Q      So  your  investigation,  then,  would  be  aimed 
at  determining  if  there  were  any  ~  I  better  rephrase 
it. 

Are  there  ethical  violations  or  legal 
violations  that  your  investigation  was  aimed  to 
uncover? 

A      Yes. 

Q      What  would  they  be? 

A      Well,  we  would  be  concerned  with  the 
ethical  violations  of  RTC  employees  if  they  were  to 
provide  confidential  documents  outside  of  RTC 
inappropriately. 

Q      So  in  this  instance,  that  would  have  been 
if  an  RTC  employee  had  given  these  documents  to  the 
White  House? 
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1  A      Yes. 

2  Q      That  would  have  been  an  ethical  violation 

3  and  perhaps  a  statutory  violation? 

4  A      I  believe  that  it  may  have  been. 

5  Q      But  you  were  just  saying  you  didn't  find 

6  any  evidence  that  any  documents  were  sent  to  the 

7  White  House? 

8  A      Right. 

9  Q      Even  though  I  understand  that  your  office 

10  doesn't  reach  conclusions  on  these  matters,  it's 

1 1  unclear  to  me  what  action  could  have  been  taken  in 

12  absence  of  any  violation  with  respect  to  the 

13  divulging  of  confidential  information  and  provision 

14  of  documents.   Are  there  other  matters? 

15  A      No.    Generally,  we  do  an  investigation  and 

16  we  write  a  report  and  send  it  to  someone  for  action. 

17  There  is  ~  hopefully  if  we've  written  the  report 

1 8  right,  at  the  end  of  the  report,  that  person  will 

19  come  to  a  conclusion  and  take  some  action  that's 

20  necessary.   We  also  send,  on  occasion,  reports, 

21  especially  something  along  these  lines,  that  are  for 

22  information  only.    No  action  would  be  necessary  for 


1  it.    So  if  we  had  continued  with  this,  we  may  have 

2  written  a  report,  which  we  knew  no  action  would  be 

3  necessary. 

4  Q      If  you  do  an  investigation,  it  makes  sense 

5  to  write  a  report  regardless  of  what  the  facts  are? 

6  A      Right. 

7  Q      So  everyone  would  have  a  clear 

8  understanding  of  what  you  discovered? 

9  A      Right. 

10  Q      I  guess  my  point  is,  I  see  an 

1 1  investigation,  but  no  offense.   Am  I  missing 

12  something? 

13  A      No.    We  saw  no  evidence  of  a  request  or 

14  that  any  documents  left  RTC. 

15  Q      Could  you  explain  to  me  why  there  was  a 

16  seven-month  time  lag  between  the  allegation  and  the 

17  alleged  date  that  this  took  place  and  when  it  finally 

1 8  got  to  your  attention? 

19  A      No,  I  really  don't.    Kohn  said  that  in  July 

20  he  was  on  ~  he  was  on  active  duty  or  something  and 

21  saw  the  White  House  contacts  television.   That  jogged 

22  his  memory  and  I  think  he  called  back  to  one  of  his 
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1  colleagues  and  asked  him  to  contact  Washington  OCOS 

2  to  see  whether  or  not  the  information  that  he  had  had 

3  in  January  had  been  referred  to  the  Independent 

4  Counsel's  office.   But  other  than  that,  jogging  his 

5  memory,  no,  there's  no  reason.   We  uncovered  no 

6  reason  for  the  delay. 

7  Q      Certainly,  there  was  a  drumbeat  of  media 

8  coverage  ~ 
A      Yes. 
Q      ~  during  that  seven  months  leading  up  to 

the  August  hearings? 

A      Absolutely. 

Q      Do  you  know  if  he  was  in  the  country  during 
that  seven-month  period? 

A      Yes,  he  was. 

Q      His  handwritten  notes,  I  notice  that  one  of 
the  documents  here  —  I  think  it's  8221,  Dana  Bedwell 
had  sent  a  note  to  you  saying  that  ~  or  a  memorandum 
to  you  saying  he  wanted  to  see  if  they  could  have  a 
handwriting  analysis  done  to  see  if  the  notes  were 
really  written  contemporaneous  to  the  conversation. 
And  apparently  he  was  informed  that  there's  no  way  to 
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1  determine  that  scientifically. 

2  A  Right. 

3  Q  Do  you  recall  that  memo? 

4  A  Yes,  I  do. 

5  Q  Does  this  indicate  that  there  was  some 

6  question  in  Ms.  Bedwell's  mind  about  when  the  notes 

7  were  written? 

8  A      Yes,  it  does. 
Q      And  do  you  know  if  that  had  anything  to  do 

with  the  fact  that  Mr.  Carver  wasn't  named  in  the 
original  notes? 

A      No.    I  don't  believe  that  that  was  it. 

Q      What  was  prompting  him  ~ 

A      I  believe  part  of  it  was  ~  the  main  part 
of  it  is  that  the  notes  were  so  neat.   If  you're  in  a 
conversation,  they  seem  to  be  extremely  neat  as  if 
you're  sitting  down  at  a  desk  or  something  and 
writing. 

Q      As  opposed  to  ~ 

A      As  opposed  to  ~ 

Q      —  your  regular  manner  in  which  you  would 
take  notes  in  a  conversation? 
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1  A      Right,  especially  if  you're  not  sitting  in 

2  a  desk  and  you're  sitting  in  a  chair.   You  may  not 

3  have  a  level  place  to  write,  that  type  of  thing.   And 

4  also,  just  a  question  of  whether  we  could  prove 

5  whether  they  weren't  or  not  ~  we  were  looking  for 

6  ways  to  try  to  prove  this  one  way  or  the  other. 

7  Q      Now,  let  me  ask  you  to  step  outside  of  your 

8  role  as  an  RTC  investigator  or  Deputy  Assistant 

9  Inspector  General,  recognizing  that  the  IG  doesn't 

10  reach  conclusions  on  these  things,  but  merely  states 

1 1  facts.   I'm  going  to  ask  you  to  set  all  of  that 

12  aside,  and  I  see  your  attorney  is  squirming  in  his 

13  chair,  but  let  me  put  it  this  way  to  you. 

14  Given  the  conflict  of  evidence  here,  we've 

1 5  got  affidavits  on  both  sides  saying  contradictory 

16  things,  and  as  far  as  I  can  tell,  no  way  to  really 

17  corroborate  either  version  of  the  course  of  events  or 

1 8  conversations.   In  your  opinion,  is  there  a  way  that 

19  a  resolution  could  be  reached  in  determining  with  any 

20  certainty  who's  actually  telling  the  truth  here? 

21  A      I  don't  see  any. 

22  MR.  IVEY:    I  have  no  further  questions. 
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1  EXAMINATION 

2  BY  MR.  DfNH: 

3  Q      You  stated  earlier  that  you  did  not  find 

4  any  evidence  of  any  documents  leaving  the  RTC  to  go 

5  to  the  White  House.   Besides  these  interviews,  what 

6  steps  did  you  take,  if  any,  to  chase  that 

7  investigative  lead  in  attempting  to  document  how  a 

8  box  of  documents  would  have  left  the  RTC  to  go  to  the 

9  White  House? 

10  A      We  didn't  take  any  steps. 

1 1  Q      Did  you  interview  anybody  fi-om  the  White 

12  House  counsel's  office? 

13  A      No. 

14  Q      Would  you  have  had  authority  to  do  so? 

15  A      Yes. 

16  Q      But  you  chose  not  to  do  so? 

17  A      Right. 

1 8  Q      You  interviewed  nobody  at  the  RTC 

19  resolutions  department  other  than  Greg  Smith  in 

20  connection  with  the  request  that  was  allegedly  made 

21  by  that  section? 

22  A      I  believe  he  was  the  only  one. 
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1  Q      And  Greg  Smith  stated  that  he  was  not  ~  he 

2  did  not  make  such  a  request  to  Mr.  Carver  at  the 

3  time? 

4  A      I  don't  know  whether  he  did  or  not. 

5  Q      And  did  you  uncover  any  evidence  or 

6  documentation  that  documents  relating  to  the  Rose  Law 

7  Firm  traveled  from  the  RTC's  offices  in  Kansas  City 

8  to  the  Washington  office  of  the  RTC,  specifically  the 

9  resolutions  section? 

10  A      We  did  not  as  part  of  this.    We  had  another 

1 1  investigation  involving  the  Rose  Law  Firm  where 

12  documents  went  from  Kansas  City  to  Washington. 

13  Q      But  it's  not  related  to  and  not  responsive 

14  to  the  January  14th  request  allegedly  testified  to  by 

1 5  Mr.  Carver  ~ 

16  A      Right. 

17  Q      ~  and  Mr.  Kaufman? 

18  A      Right.    It's  totally  separate. 

19  Q      Do  you  know  if  Mr.  Kaufman  —  he  stated 

20  that  he  established  these  careful  procedures  in  order 

2 1  to  document  ~  in  order  to  control  the  flow  of 

22  documents  relating  to  Madison  Guaranty.   Do  you  know 
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1  if  he  kept  a  log  of  requests  and  any  responses  or  any 

2  actions  he  took  with  respect  to  those  requests? 

3  A      No,  1  don't. 

4  Q      His  affidavit  does  not  illuminate  that  to 

5  any  degree? 

6  A      1  know  he  talked  about  it. 

7  MR.  IVEY:    Which  document  are  you  referring 

8  to  there? 

9  THE  WITNESS:    The  Kaufman  statement. 

10  MR.  IVEY:    Is  there  a  Bates  stamp  number? 

1 1  THE  WITNESS:    5700.       ^ 

12  MR.  DFNH:    It's  5700. 

13  MR.  IVEY:    Thank  you. 

14  THE  WITNESS:    He  says  that  he  took  steps 

15  and  that  he  wanted  all  inquiries  to  come  through  him, 

16  but  it  doesn't  mention  a  log. 

17  BY  MR.  DINH: 

18  Q      It  does  not  mention  what  he  does  once  he 

19  gets  an  inquiry? 

20  A      Right. 

21  Q      You  had  the  record  of  outgoing  calls  from 

22  Mr.  Carver's  office  extension  ~ 
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1  A      Yes. 

2  Q      ~  that  Mr.  Carver  provided  to  you  ~ 

3  A      Yes. 

4  Q      —  which  indicated  the  calls  to  Mr.  Smith? 

5  A      Yes. 

6  Q      Did  you  study  any  phone  records  or  did  you 

7  request  any  phone  records  from  the  White  House  or 

8  specifically  from  the  White  House  counsel's  office 

9  that  would  have  documented  or  negated  any  impression 

10  that  a  phone  call  was  placed  to  the  RTC  Kansas  City 

1 1  office? 

12  A      No. 

13  Q      Other  than  the  oral  interviews  of  the 

14  relevant  persons,  some  of  whom  provided  sworn 

15  testimony  that  are  conflicting  to  each  other  and  to 

1 6  the  phone  records  which  it  were  provided  by 

1 7  Mr.  Carver  to  you,  did  you  take  any  steps  to 

1 8  document  ~  to  find  any  documentation  in  order  to 

19  prove  one  way  or  the  other  the  allegations  made  by 

20  Mr.  Kohn  and  Mr.  Newmark? 

21  A      No. 

22 Q      Is  there  anything  else  relevant  to  this 
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1  investigation  that  you'd  like  to  tell  us  about? 

2  A      No,  just  that  although  we  did  quite  a  bit 

3  of  work,  talked  to  a  lot  of  people  in  a  short  period 

4  of  time  and  really  felt  there  was  not  much  more  to 

5  do,  if  anything,  when  we  took  it  to  the  Independent 

6  Counsel,  that  was  the  end  of  it,  and  they  asked  us  to 

7  stop. 

8  Q      Do  you  have  subpoena  power? 

9  A      Yes,  we  do,  documentary. 

10  Q      Documentary  subpoena  power? 

11  A      Yes. 

12  Q      And  they're  enforceable  in  federal  district 

13  court? 

14  A      Yes. 

15  Q      You  referred  me  to  ~  you  referred  earlier 

16  to  the  reasons  why  you  felt  it  appropriate  to  refer 

17  the  matter  to  the  Office  of  Independent  Counsel,  and 

1 8  you  stated  that  it  was  in  connection  with  the  ongoing 

19  investigation  at  that  time  by  the  Office  of 

20  Independent  Counsel  into  the  contacts  between  the 

2 1  White  House  and  the  Treasury  Department,  specifically 

22  Mr.  Altman? 
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1  A      Yes. 

2  Q      Let  me  refer  you  to  exhibit  number  Bates 

3  stamp  RI  0104,  and  RI  indicates  they  kept  from  the 

4  files  of  Richard  lorio,  to  whom  we've  talked  to 

5  earlier.   And  it's  an  E-mail  from  Jim  Dudine  to 

6  Richard  lorio  dated  Friday,  January  14,  1994, 

7  11:06:39  CST.    January  14,  1994  is,  of  course,  the 

8  date  of  the  alleged  Kaufrnan/Kohn  contact. 

9  Can  you  for  the  record  read  that  short 

10  E-mail  for  us? 

1 1  A      "I'm  sending  this  E-mail  to  save  on  the 

12  phone  bill.    In  preparation  for  a  briefing  of  CEO 

13  Altman  on  the  Madison  criminal  referrals,  could  you 

14  produce  or  have  you  on  hand,  a  brief  summary  of  each 

15  referral,  in  plain  English  that  tells  the  story  in  a 

16  way  that  anyone  could  quickly  grasp  the  substance  of 

17  the  matter?  Sound  bytes,  if  you  will." 

1 8  Q      Have  you  ever  seen  this  E-mail  before? 

19  A      1  don't  think  so. 

20  Q      Have  you  ever  heard  of  its  existence  or  of 

21  the  information  that  it  imparts  that  you  have  come  to 

22  learn  just  now? 
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1  A      1  have  a  vague,  vague  memory,  but  no,  not 

2  really. 

3  Q      At  the  time  you  referred  this  matter,  that 

4  you  determined  there  was  enough  evidence  to  refer 

5  this  matter  to  the  Office  of  Independent  Counsel,  you 

6  did  not  have  this  E-mail  dated  the  same  day  as  the 

7  alleged  contact  between  the  White  House  and  the  RTC? 

8  A      Right.   No. 

9  Q      We  talked  about  earlier,  and  1  had  to  be 

1 0  forced  to  make  a  representation  as  to  the  relevance 

11  of  January  12,  1994.    You  stated  that  you  did  not 

12  understand  the  significance  of  that.   Let  me  ask  you 

13  to  read  FBI  1829,  a  letter  dated  January  24,  1994 

14  addressed  to  the  Honorable  Janet  Reno  from  Bernard 

15  Nussbaum,  Counsel  to  the  President  and  ask  you  to 

16  study  that. 

17  A      Okay. 

18  Q      And  would  you  describe  that  letter  to  us, 

19  for  the  record. 

20  A      Yes.   Counsel  to  the  President  is 

21  requesting  the  Attorney  General  to  appoint  a  special 

22  counsel  to  conduct  an  independent  investigation  of 
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1  the  Whitewater  matter. 

2  Q      And  the  Whitewater  matter  would  include  the 

3  subject  matters  we've  been  talking  about  relating  to 

4  Madison  Guaranty  Savings  &  Loan  Association  and  the 

5  representation  by  Rose  Law  Firm  thereof? 

6  A      Yes. 

7  Q      And  you  mentioned  earlier  that  you  had  not 

8  interviewed  anybody  from  the  White  House  counsel's 

9  office? 

10  A      That's  correct. 

11  Q      And  you  have  no  knowledge  as  to  who  made 

12  the  request  allegedly  by  Mr.  Kohn? 

13  A      Yes,  I  do  have  no  knowledge. 

14  MR.  DINH:    Other  than  that,  I  have  nothing 

15  ftirther.   Thank  you. 

16  MR.  GIBSON:    Before  we  go  off  the  record,  I 

17  have  a  couple  of  clarifying  things  that  I  just  wanted 

18  to  point  out. 

19  EXAMINATION 

20  BY  MR.  GIBSON: 

21  Q      The  first  is  that  you  had  the  authority  to 

22  interview  White  House  counsel.   Do  we  have 
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1  jurisdiction  over  anybody  in  the  White  House  ~  in 

2  other  words,  can  we  compel  them  to  talk  to  us  in  any 

3  way? 

4  A      No. 

5  Q      Do  we  have  testimonial  subpoena  power? 

6  A      No. 

7  Q      Do  we  have  the  power  to  subpoena  documents 

8  from  any  other  government  agency? 

9  A      Yes  ~  government  agency,  sorry.   No. 

10  Q      From  a  government  agency. 

11  A      Excuse  me. 

12  Q      That's  quite  all  right.    Were  somebody  in 

1 3  another  government  agency  to  talk  to  us,  would  those 

14  conversations,  therefore,  be  voluntary? 

15  A      Yes. 

16  Q      So  when  you  say  that  we  had  the  authority 

17  to  do  so,  are  you  saying  that  within  the  context  of 

1 8  citing  authority  in  our  investigation  to  conduct 

19  those  interviews,  we  could  do  so,  but  we  do  not  have 

20  the  authority  to  require  anybody  to  do  anything  or 

21  have  any  particular  investigative  tool  to  do  it? 

22  A      Yes. 
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1  Q      Can  you  explain  to  me,  just  very  briefly, 

2  why  did  we  decide  not  to  interview  anybody  at  the 

3  White  House? 

4  A      I  didn't  believe  there  was  enough  merit 

5  to  ~  that  there  had  been  a  request  to  start  asking 

6  questions  along  those  lines. 

7  MR.  GIBSON:    I  don't  have  any  fiirther 

8  questions.   Thanks. 

9  EXAMINATION 

10  BY  MR.  DINH: 

1 1  Q      Let  me  follow  up  with  respect  to  clarifying 

12  the  subpoena  issue.    So  you  do  not  have  legal 

13  authority,  that  is,  legal  power  to  compel  the 

14  production  of  documents  from  other  government 

1 5  agencies? 

16  A      Yes,  that  is  correct. 

1 7  Q      You  do  not  have  power,  even  though  you  do 

1 8  have  subpoena  power  for  documents  from  individuals  ~ 

19  A      Yes. 

20  Q      -  private  individuals  -- 

21  A      Yes. 

22 Q      —  but  not  from  government  agencies.  But 
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1  would  you  have  power  to  subpoena  documents  to 

2  individuals  operating  in  their  official  capacity? 

3  A      I  believe  the  answer  is  yes.   Well,  it 

4  depends  ~ 

5  MR.  IVEY:    Are  you  not  sure? 

6  MR.  DINH:    You're  not  sure.    I  won't  ask 

7  you  to  speculate.  That  is  a  legal  issue  and  we  can 

8  certainly  treat  it  as  such. 

9  BY  MR.  DINH: 

10  Q      You  have  no  power  to  subpoena  —  no  legal 

1 1  authority  to  subpoena  and  enforce  a  subpoena  to  the 

12  White  House  for  any  phone  records  or  other 

13  documentary  evidence? 

14  A      No. 

15  Q      But  you  do  with  respect  to  the  RTC, 

16  internal  RTC,  do  you? 

17  A      Well,  we  have  the  right  to  all  RTC  records. 

18  Q      Okay,  because  you  are  within  the  RTC 

19  inspection  unit? 

20  A      Inspector  General's  allows  us  to  look  at 

21  any  records  within  the  RTC. 

22  Q      But  you  have  no  subpoena  power  for  the 
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1  testimony  of  witnesses  with  respect  to  anybody? 

2  A      No. 

3  Q      So  the  only  power  you  have  to  subpoena 

4  documents  that  is  required  to  compel  production  of 

5  documents  is  over  individuals? 

6  A      And  -- 

7  Q      And  private  corporations? 

8  A      Yes. 

9  MR.  DINH:    I'm  sorry.    Thank  you  very 

10  much.    That's  all  I  have.   Thank  you  very  much. 

1 1  MR.  IVEY:    I  have  nothing  flirther. 

12  (Whereupon,  at  2:20  p.m.,  the  deposition 

13  was  concluded.) 
14 

1 5  

16  PATRICK  I.  NOBLE 
17 

18 
19 
20 
21 
22 
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1  PROCEEDINGS 

2  Whereupon, 

3  KENNETH  R.  SCHMALZBACH 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows; 

6  EXAMINATION 

7  BY  MR.  O'CALLAGHAN: 

8  Q      Good  morning.    My  name  is  Michael 

9  O'Callaghan.   I'm  counsel  for  the  majority  in  the 

10  Committee. 

1 1  This  deposition  is  conducted  pursuant  to 

12  Senate  Resolution  120.    The  resolution  establishes  a 

13  special  committee  administered  by  the  banking 

14  committee  to  conduct  an  investigation  involving 

15  Whitewater  Development  Corporation,  Madison  Guaranty 

16  Savings  &  Loan  Association;  Capital  Management 

17  Services,  Incorporated;  the  Arkansas  Development 

18  Finance  Authority,  and  other  related  matters. 

1 9  Section  ( 1  )(b)(2)(e)  of  Senate  Resolution 

20  120  authorizes  investigation  and  public  hearings  into 

2 1  whether  "the  report  issued  by  the  Office  of 

22  Government  Ethics  on  November  1st,  1994  or  related 

4 

1  transcripts  of  deposition  testimony,  one,  were 

2  improperly  released  to  White  House  officials  or 

3  others  prior  to  their  testimony  before  the  Committee 

4  on  Banking,  Housing  and  Urban  Affairs,  pursuant  to 

5  Senate  Resolution  229;  or  two,  were  used  to 

6  communicate  to  White  House  officials,  or  to  others, 

7  confidential  information  related  to  Madison  Guaranty 

8  Savings  &  Loan  Association  or  Whitewater  Development 

9  Corporation.   And  this  will  primarily  be  the  focus  of 

10  today's  deposition. 

1 1  Mr.  Schmalzbach,  when  were  you  requested  to 

12  testify? 

13  A      When  was  I  what? 

14  Q      Requested  to  testify. 

15  A      You  mean  in  this? 

16  Q      Correct. 

17  A      Actually  I  learned  about  it,  I  think  a  week 

18  ago  last  Friday.    I  was  up  in  New  York  fishing  with 

19  my  son  and  my  deputy  called  me  and  told  me.    I've 

20  actually  seen  the  letter,  but  I  don't  recall  the  date 

21  of  the  letter  and  I  assume  the  department  received  it 

22  that  Friday. 
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1  Q      This  deposition  is  in  advance  of  public 

2  hearings  in  November  or  late  October,  which  you'll 

3  likely  be  asked  to  testify  at  the  hearings. 

4  I'm  going  to  ask  you  a  series  of  questions 

5  today  and  ask  you  to  testify  under  oath,  which  you've 

6  already  been  sworn  in.    If  you  don't  understand  a 

7  question,  let  me  or  Mr.  Portnoy  know  and  we'll 

8  rephrase  the  question.   If  you  need  a  break,  let  us 

9  know  as  well. 

10  The  stenographer  will  prepare  a  record  of 

1 1  questions  and  answers.   The  deposition  will  be 

12  treated  as  committee  confidential  until  the 

13  commencement  of  the  hearings  and  we  normally  request 

14  that  witnesses  keep  the  substance  of  the  discussions 

15  in  the  deposition  confidential. 

16  Prior  to  the  hearings,  you  will  receive  a 

17  letter  from  the  Committee  telling  you  that  you  may 

1 8  come  to  the  Senate  to  review  the  transcript  of  your 

19  deposition  and  make  note  of  any  corrections  for 

20  transcription  on  an  errata  sheet.   If  you  are  called 

21  to  testify  at  the  public  hearings,  you  will  be 

22  permitted  to  have  a  transcript  copy  four  days  in 

6 

1  advance  of  your  testimony. 

2  You  may  be  represented  by  counsel.   Are  you 

3  represented  by  counsel  today? 

4  A      The  department's  interests  here  are  being 

5  represented  by  Ms.  Stergis  and  Mr.  Buckles. 

6  MR.  O'CALLAGHAN:    Would  you  please  identify 

7  yourselves  for  the  records. 

8  MS.  STERGIS:    I'm  Barbara  C.  Stergis, 

9  general  counsel's  office,  Department  of  the  Treasury. 

10  MR.  BUCKLES:    And  I'm  Bradley  A.  Buckles, 

1 1  general  counsel's  office.  Department  of  the  Treasury. 

12  MR.  O'CALLAGHAN:    Objections  to  the  form  of 

13  questions  will  be  noted  for  the  record.   Counsel  may 

14  object  on  grounds  of  privilege  or  relevance,  and  the 

15  Committee  Chairman  may  rule  on  objections  where  the 

16  witness  refuses  to  answer  a  question. 

17  MS.  STERGIS:    Before  we  start,  I  wanted  to 

18  repeat  the  statement  we  made  yesterday  with 

19  Mr.  McHale.  The  Treasury  does  not  accept  the 

20  condition  that  the  witness  must  maintain 

21  confidentiality  as  to  his  testimony. 

22  MR.  O'CALLAGHAN:    And  also  just  for 
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1  clarity,  it's  not  a  condition  that's  being  imposed; 

2  it's  a  request  by  the  Committee  to  keep  the 

3  information  confidential. 

4  MS.  STERGIS:    Understood. 

5  BY  MR.  O'CALLAGHAN: 

6  Q      Okay.   Could  you  please  state  and  spell 

7  your  fiill  name  for  the  record. 

8  A      Kenneth  Robert  Schmalzbach.  Presumably  I 

9  only  need  to  spell  the  last  name. 
10  S-c-h-m-a-1-z-b-a-c-h. 

11 
12 

13  Q      What  is  your  present  business  address? 

14  A      1500  Pennsylvania  Avenue,  Northwest, 

15  Washington,  D.C.  20220. 

16  Q      Who  do  you  currently  work  for? 

1 7  A      The  Treasury  Department. 

18  Q      What's  your  position  there? 

19  A      Assistant  general  counsel  administrative 

20  and  general  law. 

21  Q      Can  you  please  give  me  a  review  of  your 

22  employment  history  since  you  graduated  from  college. 

1  A      I  graduated  from  Cornell  University  in 

2  1969.    I  worked  for  the  telephone  company  as  a 

3  salesperson  until  September  of  1970;  in  the  middle  of 

4  my  employment  at  the  telephone  company,  I  did  roughly 

5  four  months  of  active  duty  with  the  U.S.  Army,  and 

6  then  went  into  reserve  status  thereafter.   In 

7  September  of  1970,  I  started  at  the  George  Washington 

8  University  law  school.   Graduated  from  GW  in  May  of 

9  1973.    Immediately  went  to  work  for  a  unit  of  the 

10  Department  of  the  Treasury  called  the  office  of  the 

1 1  director  of  practice,  which  was  then  part  of  the 

12  Office  of  General  Counsel. 

13  Sometime  in  1977,  I  became  a  staff  attorney 

14  in  the  office  that  I  now  head.    In  the  spring  of 

15  1980,  I  was  appointed  as  the  chief  counsel  of  the 

16  financial  management  service,  another  bureau  of  the 

17  Department  of  the  Treasury.   And  on  October  21,  1985, 

18  I  was  selected  for  my  current  position. 

19  Q      During  the  period  of  March  through  August 

20  1994,  you  were  in  your  current  position;  is  that 

21  correct? 

22  A      Correct. 
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1  Q      Who  were  your  supervisors  during  that  time 

2  period? 

3  A      I  report  directly  to  the  deputy  general 

4  counsel  who  at  the  time  was  Dennis  I.  Foreman. 

5  Q      And  who  did  he  report  to? 

6  A      The  general  counsel  who  at  the  time  was 

7  Jean  Hanson. 

8  Q      And  who  did  you  supervise  during  that  time 

9  period? 

10  A      Well,  my  direct  reports  were  three  senior 

1 1  executives.  The  chief  counsel  of  the  Bureau  of  the 

12  Mint,  the  chief  counsel  -- 

13  Q      Could  you  give  names  too? 

14  A      Oh,  I'm  sorry.    Ken  Gubin,  G-u-b-i-n.    The 

15  chief  counsel  of  the  Bureau  of  Engraving  and 

16  Printing,  Carrol  Kinsey;  K-i-n-s-e-y,  that's 

17  C-a-r-r-o-1,  Kinsey.   And  Steve  McHale,  the  deputy 

18  assistant  general  counsel  for  —  actually  the  title 

19  back  then  was  administrative  and  general  law.   The 

20  title  changed  a  year  ago. 

21  Q      The  name  of  the  office  changed;  is  that 

22  right? 

1  A      The  name  of  the  office  changed. 

2  Q      Mr.  McHale  is  your  deputy  and  the  other  two 

3  people  were  chief  counsels? 

4  A      Of  Treasury  bureaus.   Each  of  those  people 

5  in  turn  have  a  number  of  attorneys,  between  five  and 

6  nine  attorneys  each,  who  report  to  them. 

7  Q      Are  you  aware  of  the  request  made  by,  the 

8  Committee  requests,  plural,  to  the  Department  of 

9  Treasury  in  connection  with  this  deposition? 

10  MS.  STERGIS:    Document  requests. 

11  MR.  O'CALLAGHAN:    Correct,  yes. 

12  THE  WITNESS:    Yes. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      Did  you  conduct  any  searches  for  responsive 

15  documents,  notes,  reports,  memoranda? 

16  A      Yes. 

17  Q      Have  all  responsive  documents  been 

1 8  produced? 

19  A      Yes. 

20  Q      Are  you  aware  of  any  documents  that  were 

21  under  your  possession  in  a  prior  time  that  were 

22  responsive  to  the  request  that  have  since  been  lost, 
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1  destroyed,  or  otherwise  disposed  of? 

2  A      You  want  to  repeat  that  question. 

3  Q      Sure,  sure.   It's  a  little  confusing.    I'm 

4  basically  asking  you,  would  the  documents  that  were 

5  in  existence  that  were  responsive  to  the  requests 

6  that  are  no  longer  in  existence  that  you  are  aware 

7  of,  documents  that  ~ 

8  A      I'm  not  aware  of  any  documents  that  have 

9  been  lost  or  destroyed. 

10  Q      Do  you  speak  to  anyone  other  than  your 

1 1  counsel  prior  to  this  deposition  regarding  the 

1 2  deposition? 

13  A      Regarding  the  deposition?   Well,  for  the 

14  last  20  months,  and  certainly  for  the  last  14  months, 

15  we  have  anticipated  that  we  might  be  asked  questions 

1 6  about  how  we  had  prepared  Secretary  Bentsen  for 

17  testimony  last  summer.   Certainly  there  have  been 

1 8  discussions. 

19  Q      Specifically  in  preparation  for  today,  did 

20  you  speak  with  anyone? 

21  A      I  spoke  with  my  attorneys. 

22  Q      Other  than  counsel?      
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1  A      I  spoke  with  my  deputy. 

2  Q      And  is  that  Mr.  McHale? 

3  A      Yes. 

4  Q      What  did  you  speak  to  Mr.  McHale  about? 

5  A      I  said  good  morning  to  him  this  morning.    I 

6  talked  about  the  good  old  boys  network.    1  talked 

7  about  ~  not  network.   An  issue  between  Leach  and  the 

8  office  of  the  comptroller  of  the  currency  ~  when  he 

9  returned  to  the  office  last  night  1  roughly  said 

10  jeez,  it  went  a  long  time,  and  he  said  yes,  it  did. 

1 1  Q      Did  you  discuss  his  testimony? 

12  A      No. 

1 3  Q      Did  you  have  discussions  about  what  your 

14  testimony  might  be  here  today? 

15  A      No. 

16  Q      Did  you  review  any  documents  to  prepare  for 

17  the  deposition? 

18  A      Excuse  me? 

19  Q      Did  you  review  any  documents  to  prepare  for 

20  the  deposition? 

21  A      Sure. 

22  Q      And  what  did  you  review? 
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1  A      There  are  a  lot  of  documents.   I'm  not  sure 

2  how  to  answer  that  question. 

3  MS.  STERGIS:    You  might  want  to  phrase  the 

4  question,  did  he  review  the  Treasury  production. 

5  BY  MR.  O'CALLAGHAN: 

6  Q      Sure,  I  can  ask  that.   Did  you  review  ~ 

7  A      Yes. 

8  Q      The  entire  production? 

9  A      I  don't  know  whether  it's  the  entire 

10  production  or  not.    It's  a  lot  of  documents.   1  think 

1 1  it's  been  represented  to  me  that  it's  the  entire 

12  production,  but  I  had  no  responsibility  for  the 

13  production,  so  I  can't  tell  you  that. 

14  Let  me  ~  1  produced  the  records  in  my 

15  immediate  office.   I  produced  the  records  in  my 

16  larger  office,  but  I  didn't  produce,  1  had  no 

17  responsibility  for  the  production  of  records  from 

1 8  other  Treasury  offices. 

19  Q      Would  you  please  describe  the  structure  of 

20  the  assistant  general  counsel's  office  for  general 

21  law  and  ethics? 

22 A      There  are  a  total  of  14  people.   I'm  the 

14 

1  general  counsel  ~  the  assistant  general  counsel. 

2  Steve  McHale  is  my  deputy,  reports  to  me.   Each  of 

3  the  other  eight  attorneys  reports  to  Steve.   One  of 

4  the  attorneys  is  the  senior  counsel  for  ethics,  he 

5  has  an  ethics  specialist  and  a  clerical  assistant  who 

6  report  to  him. 

7  1  have  a  secretary  that  reports  directly  to 

8  me,  and  Steve  has  a  secretary  that  reports  directly 

9  to  him.    But  the  secretaries  assist  the  whole  office. 

10  Q      There  are  two  secretaries  for  the  whole 

1 1  office? 

12  A      Right  ~  well,  and  the  clerical  assistants 

13  to  the  ethics  senior  counsel.   So  a  total  of  three 

14  clerical  assistants  in  the  whole  office. 

1 5  Q      Was  the  structure  of  the  office  any 

16  different  during  the  time  period  March  through  August 

17  of  1994? 

18  A      1  don't  remember  when  we  hired  the  ethics 

19  specialist.   Prior  to  hiring  her,  that  position  was 

20  a  --  a  fourth  clerical  assistant  position.    It  was 

21  converted.   She  now  reports,  as  1  said,  to  the  senior 

22  counsel  for  ethics,  and  I'm  not  sure  exactly  when 
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1  that  change  was  put  into  place. 

2  Q      So  it  was  within  the  last  two  years  that 

3  that  position  was  created? 

4  A      I'm  not  even  sure  that  it  was  within  the 

5  last  two  years.   It  might  have  been  slightly  before 

6  that.   It  was  ~  there's  a  long  history  to  it,  I'm 

7  not  sure  if  it's  of  any  interest  to  anyone  here. 

8  We  had  been  thinking  of  doing  that 

9  conversion  of  a  clerical  assistant  to  an  ethics 

10  specialist  for  a  long  time.   And  it  took  us  a  while 

1 1  to  actually  make  the  decision  to  do  it,  and  then  a 

12  while  longer  to  fill  the  position.    I  just  don't 

13  remember  exactly  when  it  happened. 

14  Q      And  what's  the  name  of  the  ethics 

15  specialist? 

16  A      Mary  Grace  Tillotson. 

17  Q      What  are  the  names  of  the  clerical  staff 

1 8  for  the  time  period  March  through  August  of  1 994? 

19  A      Jean  Long,  Bemetta  Smith,  and  Leizel 

20  Mosquera,  M-o-s-q-u-e-r-a.   Leizel  is  L-e-i-z-e-1. 

21  Q      Okay.   Again  for  the  time  period  of  March 

22  through  August  of  '94,  your  title  was  assistant 


1  general  counsel  for  the  office  of  administrative  and 

2  general  law;  is  that  right? 

3  A      Right. 

4  Q      It's  a  tough  one  to  remember.   During  that 

5  time  period,  what  was  the  office  of  administrative 

6  and  general  law's  relationship  with  the  office  of  ~ 

7  specific  office  of  general  counsel? 

8  A      It's  part  of  it. 

9  Q      And  how  did  it  fit  within  the  structure  of 

10  the  Office  of  General  Counsel? 

11  A      I  described  to  you  previously  that  I 

12  reported  to  the  deputy  general  counsel  who  reported 

13  to  the  general  counsel. 

14  Q      And  with  respect  to  the  Office  of  General 

15  Counsel  total,  how  many  offices  similar  to  yours  were 

16  there  during  that  time  period? 

17  A      Including  mine,  five;  although  one  is 

18  headed  by  an  associate  general  counsel,  not  an 

19  assistant  general  counsel.   The  assistant  general 

20  counsel  is  a  statutory  title.   There  weren't  enough 

21  to  cover  the  fifth  office. 

22  Q      And  once  again,  during  the  same  time 
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1  period,  what  was  the  relationship  of  your  office  with 

2  the  office  of  the  executive  secretary? 

3  A      There's  --  we're  just  all  part  of  main 

4  Treasury.   There's  no  reporting  relationship. 

5  Q      Did  you  provide  any  services  or  do  any  work 

6  for  the  office  of  the  executive  secretary? 

7  A      Sure.    When  there  were  Treasury  orders  that 

8  affected  their  organization,  my  staff  reviewed  them. 

9  Q      Okay.    And  when  you  ~ 

10  A      When  ethics  questions  came  up  concerning 

1 1  correspondence  from  the  Secretary,  correspondence  to 

12  the  Secretary,  exec  would  frequently  come  to  us  for 

13  advice. 

14  Q      And  when  you  say  Treasury  orders  that 

15  affected  the  office,  what's  a  Treasury  order? 

16  A      Treasury  order  is  a,  it's  sort  of  a 

17  basic  —  it's  not  a  —  it  may  or  may  not  be  published 

18  in  the  Federal  Register  depending  on  who  it  affects, 

19  but  it's  a  basic  organizational  or  policy  document 

20  that's  signed  by  the  Secretary. 

21  Q      Okay.   And  with  regard  to  assisting  with 

22  ethics  questions,  did  you  provide  formal  reports  or 


1  how  was  the  — 

2  A      It  depends. 

3  Q      --  the  advice  usually  given? 

4  A      It  depends  on  what  the  question  is  and  who 

5  is  asking  it.    There  is  no  stock  answer  for  that. 

6  Q      During  the  time  period  March  through  August 

7  '94,  do  you  recall  specific  services  ever  provided 

8  by  your  office  to  the  office  of  the  executive 

9  secretary? 

1 0  A      No,  not  to  the  office  of  the  executive 

1 1  secretary.   Ed  Knight  who  at  the  time  was  the 

12  executive  secretary  was  tasked  by  the  Secretary  with 

13  handling  the  department's  response  to  Independent 

14  Counsel  Fiske's  subpoena,  and  some  of  my  staff 

15  assisted  in  gathering  those  documents  and  producing 

16  them  to  Fiske. 

17  They  performed  a  similar  function  with 

18  respect  to  the  Senate  and  House  Banking  Committee 

19  document  request  last  summer  ~  I'm  sorry,  two  — 

20  summer  of  '94. 

21  Q      And  how  did  it  come  to  be  that  people  from 

22  your  office  were  chosen  to  assist  Mr.  Knight  with 
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1  help  in  the  document  productions? 

2  A      That's  a  difficult  question  to  answer 

3  because  I  don't  really  know  the  answer  to  it.   The 

4  only  thing  I  can  suggest  is  that,  for  the  last  five 

5  years  or  so,  the  general  counsel  has  looked  to  my 

6  office  to  develop  expertise  and  experience  in 

7  executive  document  requests  and  executive  privilege 

8  issues,  and  things  like  that.    So  it  may  have  been 

9  that  that  was  a  reason  that  we  were  looked  to,  but 

10  why,  I  don't  have  the  answer  to  that  question. 

1 1  Q      Did  you  receive  a  request  from  anyone  to 

12  have  your  staff  assist  Mr.  Knight? 

13  A      Well,  it  happened,  so  I  assume  I  received  a 

14  request. 

15  Q      I  was  just  trying  to  get  an  idea  for  the 

16  mechanics  of  how  it  was  set  up. 

17  A      I  don't  --  I  don't  know  the  mechanics  of 

1 8  how  it  was  set  up. 

19  Q      Okay.   You  stated  that  Mr.  Knight  was 

20  tasked  with  handling  the  department's  response  to  the 

21  independent  counsel's  subpoena.  Senate  and  House 

22  committee's  document  requests.   Was  he  asked  to 


1  handle  documents  response  with  regard  to  any  other 

2  document  request? 

3  (Witness  conferred  with  counsel.) 

4  MS.  STERGIS:    What  is  the  relevance  of  any 

5  other  projects  Mr.  Knight  may  have  worked  on? 

6  BY  MR.  O'CALLAGHAN: 

7  Q      I'm  just  wondering  if  he  was  —  the 

8  relevance  is,  the  specific  question  I  can  ask  you  is, 

9  whether  he  was  asked  to  handle  the  department's 

1 0  response  to  any  document  requests  that  were  done  in 

1 1  connection  with  the  Treasury  IG's  investigation  and 

12  RTC  IG's  investigation  with  regard  to  the  OGE 

13  report.   It's  a  pretty  relevant  question. 

14  A      Okay.   State  the  question  again.   1  was 

15  afraid  you  were  getting  into  something  else. 

16  Q      No,  it  was  more  of  a  general  ~  it  was  just 

1 7  a  general  question,  whether  or  not  he  was  involved  in 

1 8  document  production  for  any  ~ 

19  A      1  know,  but  there  are  some  ~ 

20  Q      You  can  answer  generally  and  1  can  ask  you 

21  specifically.  That's  what  I  was  working  my  way 

22  toward. 
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1  A      State  the  question  again. 

2  Q      The  question  was  whether,  during  the  time 

3  period  that  we're  discussing  ~ 

4  A      Which  again  is  March  to  August. 

5  Q      -- March  to  August  of  1994,  whether 

6  Mr.  Knight  was  tasiced  with  handling  the  department's 

7  response  to  any  other  document  requests? 

8  A      I  don't  know  whether  he  was  tasked. 

9  Q      Was  he  involved? 

10  A      Yes,  yes. 

1 1  Q      And  what  document  request  was  he  involved 

12  with? 

13  A      He  was  involved  in  a  request  from  White 

14  House  counsel. 

15  MR.  O'CALLAGHAN:    Excuse  me.   Off  the 

16  record. 

17  (Discussion  off  the  record.) 

18  BY  MR.  O'CALLAGHAN: 

19  Q      Why  don't  we  go  back  on  the  record. 

20  1  asked  you  whether,  right  before  we  went 

2 1  off  the  record,  whether  Mr.  Knight  had  been  involved 

22  with  any  other  document  request  — 


1  A      Yes. 

2  Q      ~  during  March  through  August  of  1 994? 

3  A      Yes. 

4  Q      And  what  request  was  he  involved  with? 

5  A      A  request  from  White  House  counsel  for, 

6  roughly  speaking,  documents  related  to  the 

7  Treasury- White  House  contacts.   I  do  not  actually 

8  recall  the  specifics  of  their  request,  a  request  from 

9  the  Inspector  General  for  the  documents  that  we  had 

10  turned  over  to  the  independent  counsel. 

1 1  Q      Okay.    Was  this  a  request  to  Treasury  with 

12  respect  to  the  Inspector  General's  office? 

13  A      Yes. 

14  Q      With  regard  to  the  request  from  the  White 

15  House  counsel's  office  related  to  the  Treasury- White 

16  House  contacts,  was  that  a  request  in  connection  with 

17  investigation  being  done  by  the  White  House? 

18  A      As  we  understood  it,  yes;  by  the  White 

19  House  counsel's  office. 

20  Q      Did  anyone  in  your  office  assist  with  that 

21  document  production? 

22  A      Yes. 
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1  Q      And  who  from  your  office  assisted  in  that? 

2  MR.  BUCKLES:    Mike,  I'd  like  to  raise  a 

3  point  here.   Again,  we're  off  chasing  these  records, 

4  and  I  don't  see  how  those  records  relate  to  the 

5  report  of  the  IG  or  the  report  of  the  Office  of 

6  Government  Ethics  or  the  deposition  transcripts 

7  developed  by  the  IG. 

8  Those  are  records  that  are  separate  and 

9  apart  from  either  one  of  those,  and  I  don't  ~  I  can 

10  understand  why  you  need  to  look  at  them  a  little  bit, 

1 1  but  if  we're  going  to  start  chasing  those  records 

12  that's  an  entirely  different  matter  than  the  OGE's 

13  report  and  the  deposition  transcripts. 

14  MR.  O'CALLAGHAN:    Are  you  objecting  to  the 

1 5  question? 

16  MR.  BUCKLES:    Well,  I'd  like  to  know  what 

17  the  relevance  is  to  what  we're  looking  at  here.   I 

18  know  you  have  to  pursue  some  of  this  stuff  just  to 

19  put  stuff  in  context,  but  I  don't  understand  the 

20  relevance. 

21  MR.  O'CALLAGHAN:    To  put  things  in  context, 

22  to  see  also  what  document  reviews  were  being 
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1  conducted  by  the  offices  involved  in  Treasury,  to 

2  see,  you  know,  what  documents  were  being  provided  to 

3  what  people  in  connection  with  the  White 

4  House-Treasury  contacts,  and  also  develop  the  record 

5  with  regard  to  what  the  relationship  was  between  the 

6  different  agencies  involved  with  the  investigation. 

7  MS.  STERGIS:    I  had  understood  the 

8  resolution  to  ask  whether  the  deposition  transcripts 

9  were  used  to  communicate  confidential  RTC  information 

10  but  not  to  reach  the  question  of  fraud  or  document 

1 1  requests. 

12  MR.  O'CALLAGHAN:    Well,  Ms.  Stergis,  the 

13  resolution  deals  with  that,  but  I'm  not  going  to 

14  limit  myself  to  that  one  single  question.    In  order 

15  to  develop  a  record,  to  understand  the  circumstances 

16  that  were  as  they  existed  during  the  relevant  time 

17  period,  I'm  going  to  have  to  ask  other  questions  that 

18  will  develop  the  relationships  between  given  people 

19  involved  who  had  access  to  the  transcripts  and  also 

20  received  the  transcripts  that's  what  I'm  attempting 

21  to  do  and  that's  what  the  relevance  is. 

22  BY  MR.  O'CALLAGHAN: 
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1  Q      Sorry.    I  believe  the  standing  question  was 

2  with  regard  to  the  document  production  related  to  the 

3  requests  made  by  White  House  counsel's  office,  who  in 

4  your  office  ~ 

5  A      Actually  there  was  not  a  document 

6  production  at  that  time. 

7  Q      There  was  a  request? 

8  A      There  was  a  request  in  May  and  the  White 

9  House  came  and  reviewed  some  of  the  documents.   We 

10  withheld  some  of  the  documents.   Again,  the  Fiske 

1 1  production  defining  the  total  universe  ~ 

12  Q      Okay. 

13  A      ~  so  that  was  inspection  of  the  documents 

14  being  on  site  at  Treasury. 

1 5  Q      And  who  in  your  office  coordinated  the 

16  inspection? 

17  A      Steve  McHale. 

18  Q      Did  you  have  any  involvement? 

19  A      Steve  talked  to  me  from  time  to  time  about 

20  what  he  was  doing. 

21  Q      As  he  would  in  his  normal  reporting  chain 

22  of  his  activities? 


1  A      You  have  to  be  a  little  bit  careful  about 

2  reporting  chain  here.    Steve  is  ~  I  have  a  great 

3  deal  of  confidence  in  Steve,  and  to  a  substantial 

4  extent,  the  office  is  run  on  a  collegial  basis.    I 

5  give  him  substantial  leeway  to  make  his  own 

6  judgments.    If  he  has  any  discomfort  or  question 

7  about  a  judgment  on  any  kind  of  question,  he'll  come 

8  to  me,  and  he  makes  very  good  calls  about  whether  he 

9  needs  to  talk  to  me  or  not. 

10  Q      With  regard  to  other  than  just  having 

1 1  Mr.  McHale  report  to  you  about  or  speak  with  you 

12  about  organizing  the  inspection  or  anything  connected 

13  with  the  request,  did  you  have  any  involvement? 

14  A      Well,  I  actually  don't  remember  what  --  I 

15  may  have  talked  to  other  people  about  it.    I  don't 

16  remember  specific  conversations.   Other  people  within 

17  the  Office  of  General  Counsel. 

1 8  Q      Did  you  have  any  discussion  with  anyone  at 

19  the  White  House  with  regard  to  the  request  and  the 

20  inspection? 

21  A      I'm  not  sure  I  did  have  any  direct 

22  conversation  with  anyone  at  the  White  House. 
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1  Q      Did  you  have  any  indirect  communication? 

2  A      I'm  not  sure  that  I  talked  to  anyone  at  the 

3  White  House  about  that  document  production,  that 

4  access. 

5  Q      Other  than  specific  conversations,  did  you 

6  exchange  documents,  communications  other  than 

7  conversations? 

8  A      Not  that  I  recall,  regarding  White  House 

9  counsel's  access  to  Treasury  documents. 

10  Q      Okay.   And  when  was  this  request  made? 

11  A      It  was  initially  made  at  the  end  of  April. 

12  It  was  renewed  on  May  12th,  I  believe. 

13  Q      And  who  was  the  request  made  to? 

14  A      It  was  a  written  request.   I  actually  don't 

15  recall  who  the  letter  went  to. 

16  Q      Do  you  recall  who  the  letter  was  from? 

17  A      Yes,  it  was  from  Joel  Klein. 

18  Q      Did  you  have  any  contact  with  Mr.  Klein 

1 9  during  the  period  March  through  August  1 994? 

20  A      I  met  him  once. 

21  Q      Where  did  you  meet  him? 

22 A      I'm  not  altogether  sure.    Somewhere  in  the 


1  Treasury  Department. 

2  Q      Was  it  in  relation  to  anything  involving  ~ 

3  A      It  was  ~ 

4  Q      ~  the  investigation  of  White 

5  House-Treasury  contacts? 

6  A      No,  it  was  just  hi,  this  is  Joel  Klein, 

7  this  is  Ken  Schmalzbach. 

8  Q      Did  you  have  dealings  with  anyone  at  the 

9  White  House  during  the  period  March  through  August 

10  1994? 

11  A      Yes. 

12  Q      Who  did  you  have  dealings  with  during  that 

13  time  period? 

14  A      Primarily  Jean  Sherboume. 

1 5  Q      Anyone  else  over  there? 

16  A      I  -- 

17  Q      When  I  say  "over  there,"  I  mean  the  White 

18  House. 

19  A      1  talked  far,  far  less  frequently  to  Sheila 

20  Cheston.   And  there  was  also  an  Air  Force  sergeant 

21  whose  name  escapes  me  that  I  talked  to  a  couple  of 

22  times.   I  think  she  was  like  a  paralegal. 
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1  Q      Did  you  have  dealings  with  Ms.  Sherboume 

2  or  Ms.  Cheston  with  respect  to  any  investigations 

3  involving  White  House-Treasury  contacts? 

4  A      They  were  assisting  the  special  counsels  to 

5  the  president  Lloyd  Cutler  in  conducting  an 

6  investigation.   That  was  the  reason  that  they  talked 

7  to  us. 

8  Q      During  the  period  March  through  April  1994, 

9  how  many  contacts  did  you  have  with  either 

10  Ms.  Sherboume  or  Ms.  Cheston? 

1 1  A      None.   None  that  I  remember.   I  don't  think 

12  I  even  met  them  or  knew  of  their  existence  in  that 

13  time  frame. 

14  Q      When  did  you  first  meet  either  one  of  them? 

15  A      Probably  sometime  in  June. 

16  Q      Had  you  had  any  communication  with  them 

17  previous  to  that? 

18  A      I  didn't  ~  I'd  never  heard  of  them. 

19  Q      And  how  did  you  first  meet  ~ 

20  A      I  don't  remember. 

21  Q      --  Ms.  Sherboume  or  Cheston? 

22 Was  it  in  connection  with  a  specific 
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1  matter? 

2  A      It  was  in  connection  ~  I  don't  remember. 

3  Q      Did  you  have  contacts  during  March  through 

4  August  of  1 994  with  anyone  other  than  Ms.  Sherboume 

5  and  Cheston  in  the  White  House? 

6  A      I  met  Mr.  Cutler  once,  must  have  been  for 

7  20  seconds. 

8  Q      When  was  that? 

9  A      Sometime  last  summer,  I  think.    Certainly 

10  sometime  last  summer,  but  I  don't  really  remember 

1 1  when  ~ 

12  MS.  STERGIS:    '94? 

13  THE  WITNESS:    Right,  '94. 

14  BY  MR.  O'CALLAGHAN: 

15  Q      Summer  of  '94.    Where  did  you  meet 

16  Mr.  Cutler? 

17  A      At  the  Treasury  Department. 

18  Q      And  how  did  you  come  to  meet  him? 

19  A      I  was  wherever  I  was  and  he  happened  to  be 

20  there.   And  I  think  it  was  probably  Ed  Knight  that 

21  introduced  me,  but  I  don't  actually,  specifically 

22  remember  that.   I'm  just  not  sure  who  else  it  could 
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1  have  been. 

2  Q      Did  you  meet  him  in  the  hallway  or  in 

3  someone's  office? 

4  A      My  sense  of  it  is  that  it  was  in  someone's 

5  outer  office,  and  it  may  have  been  the  general 

6  counsel'  outer  office. 

7  Q      Were  there  other  people  there  when  you  met 

8  him? 

9  A      I  don't  know. 

10  Q      But  you  say  you  think  Ed  Knight  might  have 

1 1  introduced  you? 

12  A      It's  possible.   I  don't  know  anyone  else 

13  who  would  have. 

14  Q      And  why  do  you  say  that? 

15  A      Because  --  I  don't  know.    I  just  can't 

16  think  of  anyone  else  who  would  know  Mr.  Cutler  that 

17  would  introduce  me  to  him. 

18  Q      How  does  Mr.  Knight  know  Mr.  Cutler? 

19  A      I  don't  know. 

20  Q      How  do  you  know  they  know  each  other? 

21  A      Because  in  working  with  White  House  counsel 

22  on  their  request  for  Treasury  documents  that  they 
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1  needed  for  their  investigation,  they  were  dealing 

2  with  Mr.  Knight,  as  far  as  I  know.    I  just  don't  know 

3  whether  Ed  knew  Cutler  from  somewhere  else. 

4  Q      You  don't  know  if  he  knew  him  previously? 

5  A      I  have  no  idea.   Certainly  knew  of  him. 

6  Everybody  knew  of  him. 

7  Q      Previous  to  March  of  1994,  how  many  times 

8  had  your  office  been  requested  to  coordinate  document 

9  requests?  If  you  don't  have  an  exact  number,  you  can 

10  approximate. 

11  A      I  don't  know  that  we  had  been  asked  to 

12  coordinate  document  requests.   We  had  been  consulted 

13  with  respect  to  numerous  document  requests.   BCCI, 

14  BNL,  whatever  else  Treasury  had  been  involved  in  from 

15  1991  going  forward. 

16  Q      What  is  the  relationship  of  the  Treasury's 

17  Office  of  Inspector  General  with  the  Office  of 

18  General  Counsel? 

19  A      The  Office  of  General  Counsel  ftimishes 

20  legal  services  to  the  Office  of  Inspector  General, 

21  through  the  counsel  to  the  Inspector  General. 

22  Q      Do  they  have  other  than  ~  the  counsel  to 
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1  Inspector  General,  that's  provided  by  the  Office  of 

2  General  Counsel;  is  that  correct? 

3  A      Right. 

4  Q      Is  there  any  other  relationship  between  the 

5  two  offices? 

6  A      I'm  not  sure  I  understand  what  you  mean. 

7  Q      Do  they  have  any  interaction,  do  they 

8  provide  ~  other  services  to  each  other? 

9  A      Well,  the  Inspector  General  conducts 

10  audits,  investigations.   The  IG  conducted  an  audit  of 

1 1  Treasury's  ethics  program,  I  don't  know,  two,  three, 

12  four  years  ago.   The  IG  occasionally  investigates 

13  allegations  against  people  in  the  legal  division. 

14  The  legal  division  is  all  the  lawyers  in  Treasury. 

15  Office  of  General  Counsel  is  main  Treasury,  and  from 

16  time  to  time,  the  IG  has  submitted  reports  of 

17  investigations  about  people  within  the  legal  division 

18  to  the  general  counsel  or  the  deputy  general  counsel. 

19  Q      I'm  sorry.    I  didn't  realize  there  is  a 

20  difference  between  ~  the  legal  division  encompasses 

21  all  the  attorneys? 

22  A      IRS,  ATF,  Customs,  Federal  Law  Enforcement 
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1  Training  Center.   There  are  13  Treasury  bureaus,  each 

2  of  which  has  their  own  legal  or  chief  counsel.   They 

3  all  report  to  the  general  counsel. 

4  (Discussion  off  the  record.) 

5  BY  MR.  O'CALLAGHAN: 

6  Q      You  said  the  entire  legal  division,  all  the 

7  offices  comprise  the  legal  division  is  comprised  of, 

8  they  all  report  to  the  general  counsel's  office? 

9  A      Or  to  ~  well,  actually  the  relationship 

10  for  the  office  of  comptroller  of  the  currency  and  the 

1 1  office  of  thrift  supervision  has  gotten  ~  has  been 

12  changed  over  the  last  four  or  five  years,  and  I'm 

13  really  not  in  a  position  to  speak  to  the  details  of 

14  that,  because  I  don't  know  them. 

1 5  But  aside  from  those  offices,  each  chief  or 

16  legal  counsel  reports  either  directly  to  the  general 

17  counsel,  or  through  the  deputy  general  counsel  to  the 

18  general  counsel. 

19  Q      Okay.   Does  the  Office  of  Inspector  General 

20  at  Treasury  provide  the  Office  of  General  Counsel 

21  with  ongoing  reports  of  investigations  that  are  being 

22  conducted? 
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1  A      Of  people  in  the  legal  division? 

2  Q      Just  in  general,  being  done  by  the  Office 

3  of  Inspector  General. 

4  A      I  don't  know. 

5  Q      And  how  about  people  in  the  legal  division? 

6  A      Sure,  because  the  way  ~  when  there  is  an 

7  allegation,  say,  of  misconduct  made  by  someone 

8  against  a  lawyer  in  the  legal  division,  the  Inspector 

9  General  investigates  it.   The  responsibility  for 

10  taking  any  management  action  as  a  result  of  that 

1 1  investigation  is  the  general  counsel's. 

12  Q      So  they're  usually  kept  apprised  --  here  is 

13  the  question.   Are  they  usually  kept  apprised  of 

14  investigations  as  they're  being  conducted? 

15  A      I  don't  know.    I  am  not  kept  apprised  as 

16  they  are  being  conducted.   I  am  occasionally  asked 

17  for  advice  when  the  general  counsel  gets  such  a 

18  report  about  what  does  it  mean. 

19  Q      But  usually  after  the  report's  been 

20  completed? 

21  A      As  far  as  I  know.   Actually  there  may  be  a 

22  process.   It  occurs  to  me  from  time  to  time  I  have 
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1  received  questions  from  the  deputy  general  counsel  as 

2  issues  came  up  in  the  course  of  an  investigation 

3  where  the  IG  had,  either  the  IG  or  the  office  who  had 

4  an  individual  under  investigation,  had  asked  a 

5  question. 

6  Q      And  what  are  the  questions?   What  was  the 

7  form  of  the  questions,  what  were  they  ~  what  was  the 

8  advice  that  was  being  sought? 

9  A      There  was  a  ~  the  one  that  I  specifically 

1 0  remember  must  have  been  three  or  four  years  ago.   The 

1 1  IG  was  looking  at  something,  I  don't  remember  what  it 

12  was,  that  an  IRS  attorney  out  in,  I  don't  know, 

13  Arizona  or  somewhere  was  alleged  to  have  done.   And 

14  the  IG  showed  up  to  either  talk  to  the  employee  or 

15  examine  the  employee's  computer  or  something  without 

16  having  given  any  advance  notice  to  the  chief  counsel 

17  of  the  IRS. 

1 8  The  chief  counsel  of  the  IRS  understood 

19  that  the  IG  had  an  arrangement  that,  before  the  IG 

20  went  in  to  talk  to  an  employee  somewhere  in  IRS,  the 

21  chief  counsel  or  someone  in  the  chief  counsel's 

22  office  would  get  notice,  and  there  was  a  question 
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1  about  how  that  should  be  handled. 

2  Q      Okay.    Generally  how  much  interaction  does 

3  your  office  normally  have  with  the  Office  of 

4  Inspector  General? 

5  A      A  fair  amount. 

6  Q      Could  you  characterize  the  nature  of  the 

7  interaction  that  generally  occurs? 

8  A      Sure,  it's  professional. 

9  Q      Other  than  being  professional,  could  you 

10  characterize  what  specific  services  or  tasks  or 

1 1  services  or  tasks  that  are  provided  to  you  that  are 

12  either  office  to  each  other  or  whether  there's 

13  assistance  given  by  one  office,  what's  ~ 

14  A      Both  ways.    It's  essentially  consultative 

15  both  ways.    I'll  give  you  an  example.   Back  in  1987, 

16  one  of  Treasury's  bureaus  whose  accounting  records 

17  really  were  not  in  very  good  shape  was  accused  of 

18  having  violated  the  Anti-Deficiency  Act.   One  of  the 

19  subjects  my  office  handled  is  fiscal  law,  budget 

20  appropriations  law.   And  there  was  a  question  as  to 

21  assuming  that  this  ~  well,  it  was  unclear  whether, 

22  from  its  accounting  records,  whether  the  bureau  had 


1  in  fact  incurred  obligations  greater  than  its 

2  appropriations.   The  accounting  records  reflected 

3  that  they  had. 

4  The  question  was.  A,  were  the  accounting 

5  records  accurate;  and  B,  if  they  were  not  accurate, 

6  does  the  fact  that  they  had  written  down  an 

7  obligation,  even  if  a  lawful  obligation  had  not  been 

8  incurred,  does  that  constitute  a  violation  of  the 

9  Anti-Deficiency  Act. 

10  And  the  IG's  counsel  and  I,  and  in  fact 

1 1  some  of  the  IG's  ~  I  don't  know  whether  it  was  an 

12  investigation  or  an  audit,  but  the  IG  program  people 

1 3  who  were  working  on  it  and  I  spent  a  great  deal  of 

14  time  trying  to  figure  out  what  the  legal  answer  was. 

1 5  We  went  and  talked  to  GAO.    It  was  just,  we  were 

16  assisting  the  IG  in  trying  to  resolve  this  issue  of 

17  fiscal.   That's  the  kind  of  thing. 

18  Q      So  providing  legal  consultation  and 

19  analysis;  is  that  a  fair  characterization? 

20  A      That  was  one,  sure.    I  also  worked  with  the 

21  counsel  to  the  Inspector  General  in  1989,  when 

22  Treasury  got  a  statutory  Inspector  General,  on 
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1  drafting  the  Treasury  order  that  the  Secretary  would 

2  issue  to  reflect  the  IG's  place  in  the  organization. 

3  Q      Okay.   Has  your  office  ever  assisted  the 

4  Office  of  Inspector  General  in  controlling  documents 

5  in  the  conduct  of  an  investigation? 

6  MS.  STERGIS:    Could  you  repeat  the 

7  question,  please?  I  didn't  hear  it. 

8  BY  MR.  O'CALLAGHAN: 

9  Q      Did  you  understand  the  question? 

10  A      I'm  not  sure.   Assist  them  in  controlling 

1 1  documents. 

12  Q      Just  assist  them  in  document  production, 

13  handling  documents. 

14  A      Yeah,  their  ~  what  the  hell  was  it,  there 

15  was  some  Congressional  document  request,  I  think  it 

16  may  have  come  from  Congressman  Barnard  from  the  House 

17  Banking  Committee.   There  was  some  executive 

18  privilege  issues  that  requests  to  both  Customs  and  to 

19  the  Inspector  General  had  raised,  and  the  counsel  to 

20  the  Inspector  General  talked  to  me  about  those.   I  am 

21  somewhat  familiar  with  the  office  of  legal  counsel 

22  guidance  on  those  issues,  so  we  talked  about  it.    I 
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1  may  have  put  her  in  touch  directly  with  the  office  of 

2  legal  counsel. 

3  MS.  STERGIS:    Mike,  can  we  just  note  for 

4  the  record,  the  new  person  who  has  joined  us. 

5  MR.  O'CALLAGHAN:    Yes,  Michael  Chertoff  has 

6  joined  us. 

7  MR.  CHERTOFF:    I'm  the  special  counsel. 

8  THE  WITNESS:    Hi,  Mike,  we  actually  met 

9  before. 

10  MR.  O'CALLAGHAN:    Actually,  can  we  go 

1 1  off  ~  let's  go  off  the  record  for  a  moment. 

12  (Discussion  off  the  record.) 

13  THE  WITNESS:    Before  we  go  into  a  new 

14  question,  I  wanted  to  elaborate  on  something  we 

15  discussed  earlier.  This  Anti-Deficiency  Act  work 

16  that  I  had  done  with  the  IG  on  an  audit  or 

17  investigation,  I'm  not  sure  how  they  would 

18  characterize  it,  of  one  of  Treasury's  bureaus.   I  was 

19  given  and  asked  by  the  IG  to  comment  on  probably  a 

20  minimum  of  two,  maybe  as  many  as  three  or  four, 

21  drafts  of  their  report. 

22  MR.  O'CALLAGHAN:    Okay.   Thank  you. 
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1  EXAMINATION 

2  BY  MR.  CHERTOFF: 

3  Q      Mr.  Schmalzbach,  when  did  you  first  learn 

4  that  there  had  been  a  request  to  have  Treasury,  the 

5  Treasury  Inspector  General's  office  participate  in 

6  assisting  the  Office  of  Government  Ethics  in 

7  consulting  an  ethics  review  regarding  the  White 

8  House-Treasury  contacts? 

9  A      I'm  not  sure.   I  now  understand  that  the 

10  request  actually  came  fi-om  the  Office  of  Government 

1 1  Ethics.    I  don't  know  when  exactly  it  was  made.   My 

12  recollection  is  it's  reflected  in  a  piece  of 

13  correspondence,  possibly  from  OGE  to  Secretary 

14  Bentsen  in  mid-March. 

15  Q      When  did  you  first  learn  the  Inspector 

16  General  was  going  to  participate  in  a  review  of 

17  Whitewater-related  matters? 

18  A      I  honestly  don't  remember  when  I  first 

19  learned  of  that. 

20  Q      Putting  aside  for  a  moment  when  you  first 

2 1  learned,  what  was  it  that  you  first  learned 

22  concerning  the  Inspector  General's  participation  in 


1  this  matter? 

2  A      That  OGE  had  asked  the  IG  to  participate  in 

3  it. 

4  Q      And  how  did  you  learn  that? 

5  A      I  don't  really  remember,  but  I  now  have 

6  seen,  and  I  probably  saw  back  in  March  of  '94,  a 

7  letter  fi-om  OGE  to  Secretary  Bentsen  informing  him 

8  that  they  had  asked  the  IG  to  participate.  I  think 

9  it  was  the  same  letter  where  they  informed  him  that 

10  Independent  Counsel  Fiske  had  asked  them  not  to 

1 1  proceed  until  Fiske  was  done. 

12  Q      Did  you  get  an  assignment  in  relation  to 

13  the  Inspector  General's  inquiry? 

14  A      I  was  asked  by  counsel  to  the  Inspector 

15  General  to  provide  sort  of  a  legal  opinion.    It  was 

16  actually  a  little  bit  unclear,  what  they  wanted  about 

17  Treasury's  authority  to  work  on  RTC  matters. 

18  Q      When  was  that? 

19  A      Sometime  in  July.    I  don't  remember  the 

20  exact  date.   I  think  there  is  actually  a  written 

21  request. 

22  Q      Before  July  of  1994,  did  you  have  any 
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1  official  involvement  in  anything  whatsoever  to  do 

2  with  the  Inspector  General's  examination  of 

3  Whitewater  matters? 

4  A      Yes. 

5  Q      When  did  you  first  have  ~ 

6  A      In  June,  as  we  contemplated  Secretary 

7  Bentsen's  need  to  testify  at  Congressional  hearings, 

8  we  were  trying  to  figure  out  how  he  would  get  the 

9  information  that  he  would  need  to  testify. 

10  Q      Who  is  we? 

1 1  A      Treasury,  Ed  Knight,  me,  Bob  McNamara, 

12  Steve  McHale. 

13  Q      How  did  you  first  get  called  in  to  become 

14  one  of  the  people  who  would  be  involved  in  helping 

1 5  the  Secretary  prepare  for  his  testimony? 

16  A      Actually  it  goes  back  to  March.   I  was  in 

17  the  wrong  place  at  the  wrong  time. 

18  Q      How  did  you  get  called  into  that? 

19  A      I  was  asked  ~  on  March  7th,  sometime 

20  around  5:00  in  the  afternoon,  I  went  up  to  the 

21  general  counsel's  office  for  a  reason  I  no  longer 

22  recall.  And  they  were  looking  for  people  to  draft 


1  questions  and  answers  for  Secretary  Bentsen  to 

2  testify  about  Whitewater  at  appropriations  hearings 

3  that  were  happening  on  the  8th  and  the  10th,  and  I 

4  think  the  20th  of  March,  and  there  was  another  one  in 

5  April. 

6  Q      Now,  when  was  the  first  time  that  you 

7  learned  that  there  might  be  a  need  for  Secretary 

8  Bentsen  to  testify  concerning  the  issue  of  contacts 

9  between  the  Treasury  Department  and  the  White  House 

10  regarding  Whitewater? 

11  A      I  don't  recall. 

12  Q      When  was  the  first  time  you  became  involved 

13  in,  having  any  role  or  playing  any  role  at  all,  in 

14  helping  the  Secretary  prepare  for  the  possibility  of 

15  such  testimony? 

16  A      I  don't  specifically  remember,  but  it  was 

17  probably  late  May  or  early  ~  maybe  it  was  even 

18  earlier  than  that.    Maybe  it  was  earlier  May. 

19  Q      Who  brought  you  into  it? 

20  A      Probably  Ed  Knight,  but  I  don't 

21  specifically  recall  being  asked  to  do  it. 

22  Q      Well,  how  did  you  come  to  do  it?   How  did 
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1  you  come  to  be  involved  in  the  process  of  assisting 

2  or  preparing  to  assist  ~ 

3  A      I  was  one  of  the  people. 

4  Q      You  have  to  let  me  get  the  question  out. 

5  How  did  you  come  to  be  involved  in 

6  assisting  or  preparing  to  assist  the  Secretary  in 

7  testifying  about  Treasury- White  House  contacts? 

8  A      I  was  one  of  the  people  who  assisted  Ed  in 

9  figuring  out  whether  and  when  to  grant  White  House 

10  counsel's  request  to  review  Treasury  ~  the  documents 

1 1  that  Treasury  had  produced  to  Independent  Counsel 

12  Fiske. 

13  Q      And  when  was  that? 

14  A      End  of  April. 

15  Q      And  did  Mr.  Knight  select  you  to  assist  him 

16  in  that  deliberative  function?   Who  assigned  you  to 

17  this? 

18  A      I  understood  ~  I  don't  know.    I  don't  know 

19  where  1  heard  about  it.    I  mean  -- 

20  Q      Did  Mr.  Knight  select  to  you  do  it? 

21  A      That's  possible. 

22 Q      Did  Ms.  Hanson  select  you  to  do  it? 


1  A      No. 

2  Q      Were  you  on  a  rotation  and  your  turn  came 

3  up,  or  did  someone  specifically  say  I  want 

4  Mr.  Schmalzbach  to  help  Mr.  Knight? 

5  A      You  need  to  understand  the  way  my  day 

6  goes.    I  actually,  a  couple  of  years  ago,  kept  track 

7  of  my  time  10  minutes  by  10  minutes.   And  1 

8  discovered  that  my  life,  my  professional  life  runs  in 

9  five-minute  increments,  and  that  means  that  I  can,  on 

10  any  given  day,  may  be  handling  between  20  and  30 

1 1  questions.   They  come  in,  phone  calls,  1  may  be  asked 

12  to  go  up  to  the  general  counsel's  office,  1  may  be 

13  asked  to  go  see  a  client. 

14  I  simply  do  not  remember  how  that  happened. 

15  Q      Do  you  know  who  made  the  selection  of  you 

16  to  participate  in  assisting  Mr.  Knight  in  dealing 

17  with  the  question  of  White  House  access  to  the 

1 8  transcripts? 

19  A      No. 

20  Q      At  any  event,  there  came  a  point  in  late 

21  April  of  1994  that  you  began  to  work  with  Mr.  Knight 

22  on  the  issue  of  these  Treasury- White  House  contacts? 
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1  A      On  the  issue  of  whether  or  not  the  White 

2  House  could  have  access  to  the  documents  that  we  had 

3  produced  to  Independent  Counsel  Fiske. 

4  Q      And  as  a  consequence  of  that  initial  work, 

5  when  the  question  of  Mr.  Bentsen  eventually 

6  testifying  before  Congress  on  this  question  came  up, 

7  you  continued  to  work  on  it  with  Mr.  Knight? 

8  A      Right. 
Q      Were  you  also  involved  in  assisting 

Mr.  Knight  in  counseling  the  Secretary  with  respect 
to  what  use  the  Secretar>'  would  be  making  of  the  OGE 
report  that  he  had  requested  in  March? 

A      Yes. 

Q      And  that  was  again  part  of  this  continuing 
involvement  ~ 

A      Right. 

Q      ~  stemming  from  April;  correct? 

A      Right. 

Q      Now,  do  you  keep  a  spiral  notebook  record 
of  events  that  come  up  during  your  day? 

A      I  make  notes  of  things  that  I  have  to  do  or 
have  done  during  the  day,  yeah. 


1  Q      And  you've  produced  pages  of  that,  some  of 

2  which  are  partly  redacted,  to  the  Committee? 

3  A      Right. 

4  Q      I'm  going  to  show  you  what's  been  marketed 

5  as  Bates  number  15995  to  or  rather  through  998  for 

6  identification.  And  let  me  ask  you  just  if  those  are 

7  pages  from  one  of  your  notebooks  written  in  your 

8  handwriting. 
(Witness  reviewed  the  document.) 

A      Yes,  it's  all  my  handwriting. 

MS.  STERGIS:    May  I  have  an  opportunity  to 

read  the  document?  

MR.  CHERTOFF:    Sure. 
(Pause.) 

BY  MR.  CHERTOFF: 
Q      Did  you  make  these  notes  on  5/10/94? 
A      That's  what  the  document  says;  I  assume  I 
got  the  date  right. 

Q      And  your  practice,  with  respect  to  notes  in 
this  notebook,  was  to  make  them  on  the  date  that  you 
dated  at  the  top  of  the  page? 
A      Yeah,  in  most  instances. 
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1  Q      You  didn't  write  a  notebook  in  which  you 

2  reconstructed  after  the  fact  your  recollection  of 

3  what  had  occurred  on  particular  days? 

4  A      No,  that's  not  my  normal  practice. 

5  Q      Your  normal  practice  would  be  to  make  your 

6  notes  here  contemporaneously? 

7  A      Right. 

8  Q      Let  me  direct  your  attention  first  to  the 

9  entry  on  15995.   To  what  does  this  refer? 

10  A      It  refers  to  thinking  about  ~  actually 

1 1  first  thinking  about  how  the  Secretary  would  get 

12  information  ~  it  was  all  a  part  of  thinking  about 

13  preparing  for  the  hearings. 

14  Q      The  Congressional  hearings? 

15  A      Right. 

16  Q      And  the  question  was  how  the  Secretary 

1 7  would  get  information  to  prepare  for  that? 

18  A      Right. 

19  Q      Now,  1  want  you  to  focus  on  your  state  of 

20  mind  as  of  May  10th,  on  or  about  May  10th,  1994.   At 

21  that  point  in  time,  you  were  aware  that  the  Secretary 

22  had  requested  OGE  furnish  him  with  a  report? 
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1  A      Yes. 

2  Q      And  where  did  you  learn  that  from? 

3  A      I  was  actually,  on  March  3rd,  one  of  a 

4  group  of  people  from  whom  advice  about  where  the 

5  Secretary  should  get  the  facts  was  sought. 

6  Q      And  what  was  the  conclusion  at  the  end  of 

7  that  meeting  about  where  the  Secretary  should  get 

8  that  information  from? 

9  A      I'm  not  sure  that  there  was  necessarily  a 

10  meeting.   The  conclusion  was  that  he  should  go  to  OGE 

1 1  because  they  knew  the  ethics  rules. 

12  Q      And  what  was  the  purpose,  as  you  understood 

13  it,  of  the,  of  what  the  -- 

14  A      Mike,  let  me  be  careftil.  There  was  — 

1 5  there  were  a  couple,  three  people  in  my  office  at 

16  which  our  advice  was  sought.    I  don't  think  we  really 

17  reached  ~  we  didn't  really  reach  a  conclusion.   I 

18  don't  know  who  made  the  decision  to  go  to  OGE. 

19  Q      Well,  whose  advice  was  sought  —  first  of 

20  all,  who  was  in  the  group? 

21  A      Mine,  Dennis  Foreman's,  maybe  Rick  Carro. 

22  Q      Who  is  Rick  Carro? 
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1  A      Associate  general  counsel  for  legislation, 

2  litigation  and  regulations. 

3  Q      Was  there  anybody  else  whose  advice  was 

4  sought  on  it? 

5  A      I  don't  know. 

6  Q      Now,  the  Dennis  Foreman  you  referred  to  is 

7  the  deputy  general  counsel  of  Treasury? 

8  A      Was,  yes. 
Q      What  were  the  various  suggestions  for  how 

the  Secretary  might  get  the  information  he  received? 

A      It's  pretty  wide-ranging.   IG,  OGE,  outside 
counsel  a  la  the  Waco  review  group.    I  don't  know 
what  else  was  contemplated. 

Q      What  was  the  Secretary  looking  for,  was 
he-- 

A      I  didn't  talk  to  the  Secretary. 

Q      Who  did  you  talk  to,  Mr.  Knight? 

A      Mr.  Foreman. 

Q      So  Mr.  Foreman  -- 

A      I'm  sorry.    Say  your  question  again.    Who 
did  he  talk  to? 

Q      No,  who  did  you  talk  to. 


A      To  Mr.  Foreman. 

Q      And  who  was  he  dealing  with? 

A      That  I  don't  know. 

Q      He  didn't  tell  you? 

A      No. 

Q      What  did  Mr.  Foreman  tell  you  the  Secretary 
was  seeking  to  do?   Was  he  seeking  to  have  an 
independent  investigation  of  what  had  occurred  or  was 
he  seeking  to  have  a  way  to  prepare  himself  to 
testify? 

A      He  was  seeking  advice  as  to  what  he  should 
do. 

Q      Again,  the  question  is  what  he  should  do 
with  respect  to  management  or  discipline  in  the 
department,  or  with  respect  to  preparing  testimony? 

A      What  he  should  do  in  order  to  find  the 
facts.   That's  what  I  understood. 

Q      So  as  you  understood  what  the  Secretary  was 
interested  in  doing  in  March  was  having  a  complete, 
unbiased,  independent  and  thorough  factfinding 
exercise? 

MR.  PORTNOY:    I  don't  think  that's  his 
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1  testimony. 

2  THE  WITNESS:    I'm  in  no  position  of  saying 

3  what  the  Secretary  wanted. 

4  BY  MR.  CHERTOFF: 

5  Q      What's  your  understanding? 

6  A      The  advice  sought  of  me  was  what  options 

7  were  there  to  find  the  facts. 

8  Q      So  you  understood  the  question  to  be  what 

9  would  be  the  best  way  to  find  out  what  actually 

10  happened? 

1 1  A      No,  what  the  options  were.   I  don't  think  I 

12  was  asked  for  a  recommendation.  I  was  asked  what 

13  those  options  there  were. 

14  Q      What  options  there  were  for  ways  to  get  the 

1 5  facts  about  what  happened? 

16  A      Right. 

17  Q      And  in  making  your  ~  what  did  you 

1 8  recommend? 

19  A      I  did  not  make  a  recommendation. 

20  Q      Was  one  of  the  considerations  that  you 

21  discussed  with  Mr.  Foreman  or  anybody  else  in 

22  responding  to  this  request  for  options  finding  a 


1  factfinder  who  would  be  an  independent,  thorough 

2  factfinder? 

3  A      I  don't  recall. 

4  Q      What  were  the  ~  what  was  the  ~ 

5  A      We  were  to  spin  out  every  option  we  could 

6  conceive  of  for  finding  facts. 

7  Q      And  were  there  particular  considerations 

8  that  Mr.  Foreman  requested  you  be  attentive  to  in 

9  spinning  out  those  options? 

10  A      No,  not  that  I  recall. 

11  Q      Were  you  asked  to  makes  a  recommendation? 

12  A      No. 

13  Q      Did  there  come  a  time  afterward  that  you 

14  learned  that  the  Secretary  had  made  a  decision  about 

15  how  he  wanted  the  facts  to  be  found? 

16  A      I  certainly  became  aware  that  we  had  sent  a 

17  letter  to  the  Office  of  Government  Ethics. 

1 8  Q      And  what  was  your  understanding  of  what 

19  was,  of  what  the  request  was  that  was  made  to  the 

20  Office  of  Government  Ethics? 

21  A      For  advice  as  to  whether  the  Treasury- White 

22  House  contacts  had  involved  any  Treasury  officials  in 
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violations  of  the  standards  of  conduct. 

Q      And  what  was  your  understanding  of  the 
purpose  for  which  that  advice  from  OGE  was  being 
sought  by  the  Secretary? 

A      I  think  the  Secretary  felt  he  had  an 
obligation  as  the  manager  of  the  department  to  take 
whatever  action,  if  any,  was  appropriate,  and  he 
needed  expert  advice  as  to  whether  rules  had  been 
violated  in  order  to  do  that. 

Q      Now,  did  you  also  come  to  learn  that  the 
Office  of  Government  Ethics  had  requested  the 
assistance  of  the  Treasury  Inspector  General  in 
carrying  out  this  responsibility? 

A      At  some  point  I  did,  yes. 

Q      And  what  was  your  understanding  of  the  role 
of  the  Inspector  General  as  they  would  be  acting  at 
the  request  of  OGE? 

A      To  find  facts. 

Q      Did  you  have  an  understanding  about  why  the 
Inspector  General's  office  had  been  selected  for  this 
function? 

A      OGE  had  did  not  view  itself  as  having 

56 
factfinding  capability  and  they  needed  factfinding 
capability.   So  as  I  understand  it,  they  went  to  both 
Treasury's  and  RTC's  IGs  for  that  assistance. 

Q      Do  you  know  why  they  went  to  the  Inspector 
General's  office  for  factfinding  as  opposed  to,  say, 
the  general  counsel's  office  for  factfinding? 

A      No. 

Q      Now,  getting  back  to  your  notes  of  May 
10th,  1994,  this  first  entry  on  the  first  page,  again 
you  are  considering  what  question? 

A      When  the  IG  and  OGE  would  finish  the  work 
that  the  Secretary  had  asked  OGE  had  do. 

Q  Now,  as  of  May,  was  it  your  understanding 
that  the  Secretary  had  asked  OGE  to  hold  its  project 
in  abeyance  until  Mr.  Fiske  gave  the  go-ahead? 

A      No. 

Q      What  was  your  wanting? 

A      That  Mr.  Fiske  had  asked  OGE  to  hold  its 
work  in  abeyance. 

Q      And  what  was  your  understanding  of  the 
Secretary's  position  on  that? 

A      I  don't  see  why  the  Secretary  would  have 
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1  occasion  to  have  ~  I'm  sure  he  was  impatient.   He 

2  wanted  the  work  done,  but  I  also  know  that  he  wasn't 

3  going  to  run  crosswise  with  the  independent  counsel. 

4  Q      So  your  understanding  is  the  Secretary 

5  acquiesced  in  their  requesting  — 

6  A      That's  a  fair  characterization. 

7  Q      Was  it  your  understanding  that  Mr.  Fiske 

8  ordered  the  Office  of  Government  Ethics  not  to  go 

9  ahead  with  its  inquiry? 

10  A      No,  my  understanding  would  be  that  he  asked 

1 1  them  not  to  and  told  them  that  he  wanted  to  avoid 

12  interference  with  his  investigation. 

13  Q      And  was  it  your  understanding  that  the 

14  Secretary  was  agreeable  to  deferring  his  request  to 

15  the  request  of  Mr.  Fiske? 

16  A      Actually,  it  would  be  my  understanding  the 

17  Secretary  didn't  have  any  choice  in  the  matter. 

18  Q      You  think  the  Secretary  could  not  have  said 

19  to  the  Office  of  Government  Ethics,  most  respectfully 

20  I  disagree  with  Mr.  Fiske  and  1  want  you  to  proceed 

2 1  with  your  work? 

22 A      I  suppose  he  could  have  said  that. 


1  Q      Was  it  your  understanding  that  he  did  say 

2  that? 

3  A      No. 

4  Q      Was  it  your  understanding  his  position  was 

5  in  fact  that  he  would  wait  until  Mr.  Fiske  indicated 

6  that  Mr.  Fiske  had  no  further  objection? 

7  A      Yes. 

8  Q      Now,  is  this  entry  on  page  15995  a  notation 

9  of  a  conversation  or  a  reflection  of  a  conversation 

10  you  had  with  someone,  or  a  reflection  of  your  own 

1 1  thinking  through? 

12  A      I  do  not  remember. 

13  Q      Directing  your  attention  to  the  entry  here, 

14  "if  Fiske  issues  interim  report  with  facts  found,  FK 

15  thinks  this  may  affect  IG  timing."    Who  do  the 

16  initials  FK  denote? 

17  A      I  assume  that's  Francine  Kemer. 

18  Q      And  Francine  Kemer  was  in  what  position  as 

19  of  this  point  in  time? 

20  A      Counsel  to  the  Inspector  General. 

21  Q      And  did  she  work  in  your  particular 

22  section? 
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1  A      No. 

2  Q      Administratively  to  whom  did  she  report? 

3  A      To  the  deputy  general  counsel. 

4  Q      Mr.  Foreman? 

5  A      Right. 

6  Q      Were  you  discussing  with  Ms.  Kemer  at  this 

7  point  in  time,  issues  involving  the  Inspector  General 

8  OGE  report? 

9  A      It  appears  that  I  was. 

10  Q      What  did  Ms.  Kemer  think  would  --  how  did 

1 1  Ms.  Kemer  indicate  to  you  that  she  thought  Fiske's 

12  issuance  of  an  interim  report  would  affect  the  IG's 

13  timing? 

14  A      What  the  note  suggests  ~  I  don't  recall  a 

15  conversation  with  Francine  about  this,  but  what  the 

16  note  suggests  is  that  if  Fiske  issued  findings  of 

17  fact,  somehow  whether  he  did  or  not  would  affect,  I 

18  guess,  how  quickly  the  IG  would  be  able  to  conclude 

19  their  job. 

20  Q      Why? 

21  A      I  don't  know. 

22 Q      It  says  then  "maybe  not  smart  to  report 


1  completed  fact  findings  before  Congressional 

2  hearings."   What  does  that  mean? 

3  A      I  think  —  I  don't  honestly  know  --  but  I 

4  think  it  is  a  reference  to  Francine's  assessment. 

5  And  I  don't  know  why,  but  Francine's  assessment  was 

6  that  Fiske  might  not  want  to  report  facts  prior  to  a 

7  Congressional  hearing  because  he  might  be  concerned 

8  about,  you  know,  facts  coming  out  in  a  hearing  that 

9  he  hadn't  reported  on. 

10  Q      Why  was  that  relevant  to  your  consideration 

1 1  of  your  responsibilities  regarding  the  IG  OGE  report? 

12  A      Well,  I  think  what  was  relevant  was  whether 

13  Fiske  would  report  facts.    If  he  had  reported  facts, 

14  it  would  have  facilitated  the  Secretary's  job  in 

15  testifying. 

16  Q      Was  it  your  understanding  at  this  point 

17  that  the  purpose  of  the  IG  OGE  inquiry  was  to  help 

1 8  the  Secretary  prepare  to  testify  or  to  help  the 

19  Secretary  make  a  determination  about  whether  there 

20  was  wrongdoing  within  the  department  for  purposes  of 

21  taking  whatever  action  might  be  called  for? 

22  A      Primarily  to  help  the  Secretary  in 
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1  fulfilling  his  management  responsibilities,  but  both. 

2  Q      Next  page,  15996,  of  it  says  "call  OGE, 

3  long  lead  heads-up.   Resource  issues."   What  does 

4  that  mean? 

5  A      We  were  concerned  about  whether  once  Fiske 

6  lifted  his  request  to  OGE  not  to  proceed  and  request 

7  to  the  IG  not  to  proceed,  would  OGE  have  enough  time, 

8  have  enough  resources  to  complete  what  the  Secretary 

9  had  asked  them  to  do  in  time  for  the  ~  before  the 

10  hearing. 

11  Q      It  goes  on  to  say  "research  project,  what 

12  is  precedent  for  Cabinet  Secretary  reaction  to  IG 

13  reports  on  or  similar  facts  without  IG  reports"? 

14  A      Yeah,  there  was  a  concern,  and  this  was 

15  actually  voiced  to  me  by  Ed  Knight,  about  what  was  an 

16  appropriate  reaction  to  different  kinds  of  facts  that 

17  looked  like  what  the  newspapers  at  that  point  had 

18  been  reporting  at  the  time  had  been  happening  in  the 

19  Treasury  Department.   1  did  not  at  the  time  believe 

20  that  there  was  going  to  be  any  precedent. 

21  I  did  not  recall  a  similar  kind  of  issue 

22  concerning  conduct  of  government  officials  and  also 
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1  thought  that,  even  if  there  had  been,  it  was  unlikely 

2  that  there  would  be  any  disclosure  other  than 

3  possibly  a  newspaper  article  that  someone  had 

4  resigned  and  you  wouldn't  know  how  that  had  happened 

5  and  that  turned  out  to  be  accurate. 

6  Q      Did  you  discuss  these  issues  as  they  are 

7  set  forth  on  page  15995  and  15996  with  Mr.  Foreman? 

8  A      Certainly,  1  discussed  ~  well,  probably. 

9  Probably  on  the  issue  on  15995.    I'm  not  sure  whether 

10  I  ever  talked  to  Dennis  about  this,  the  issue  about 

1 1  what  had  Cabinet  Secretaries  done  with  respect  to 

12  their  officials  before.   1  may  have,  I  just  don't 

13  remember  doing  it. 

14  Q      The  issue  regarding  the  timing  of  the  IG 

15  OGE  Whitewater  work  you  discussed  with  Mr.  Foreman? 

16  A      1  suspect  1  did.    I  don't  remember  specific 

17  conversations. 

18  Q      As  of  this  point  in  time,  in  May  of  1994, 

19  had  Mr.  Foreman  recused  himself  or  distanced  himself 

20  with  any  discussions  with  you  concerning  the  this 

21  internal  investigation  by  the  Inspector  General's 

22  office? 
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1  A      Mr.  Foreman  had  followed  a  practice  of 

2  recusing  himself  from  any  discussion  of  the  substance 

3  of  the  RTC's  work  on  Madison  Guaranty. 

4  Q      Why? 

5  A      You'd  have  to  ask  him  that. 

6  Q      Did  he  —  I  asked  you  a  somewhat  different 

7  question.    Did  he  recuse  himself,  at  least  at  this 

8  point  in  time,  from  any  discussion  with  you 
concerning  the  Inspector  General's  inquiry  into  White 
House-Treasury  contacts? 

A      I  don't  think  so.    He  was  sort  of 
distancing  himself  from  anything  related  to  all  of 
this,  but  he  had  made  a  specific  point  of  asking  not 
even  to  be  informed  about  anything  regarding  the 
substance  of  the  RTC's  work  on  Madison  Guaranty. 

Q      Did  he  ever  give  you  a  reason  for  that? 

A      You'd  have  to  ask  him  that. 

Q      I  asked  did  he  ever  give  you  a  reason? 

A      Did  he  give  me  a  reason? 

Q      Yes. 

A      He  probably  tried  to  but  I  didn't 

understand  it. 
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1  Q      Did  you  ever  wonder  whether  Mr.  Foreman  — 

2  well,  let  me  withdraw  the  question. 

3  At  any  point  after  May  of  1994  up  through 

4  August,  mid-August  1994,  did  Mr.  Foreman  ever  say  to 

5  you  that  he  was  recusing  himself  from  any  discussions 

6  with  you  concerning  the  IG  OGE  investigation  of 

7  contacts  between  Treasury  and  the  White  House? 

8  A      I  don't  believe  he  ever  made  a  direct 
statement  like  that. 

Q      Did  you  ever  suggest  it  to  him? 

A      Did  I  suggest  it  to  him,  no. 

Q      Did  there  come  a  point  in  time  when  you 
became  aware  that  Mr.  Foreman's  own  advice  to 
Ms.  Hanson  was  one  of  the  subjects  of  the  inquiry? 

A      Yes. 

Q      Did  there  come  a  point  when  you  became 
aware  that  there  was  a  difference  in  recollection 
between  ~  or  in  articulation  of  what  had  happened  in 
certain  conversations  between  Ms.  Hanson  and 
Mr.  Foreman? 

A      No. 

Q      Did  you  ever  become  aware  that  Ms.  Hanson 
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1  had  given  some  testimony  about  her  conversations  with 

2  Mr.  Foreman  in  early  1994  about  going  to  the  White 

3  House  and  that  Mr.  Foreman  had  given  some  testimony 

4  about  that? 

5  A      Yeah. 

6  Q      Did  the  fact  that  that  testimony  became 

7  part  of  this  IG  investigation  cause  you  to  suggest  to 

8  Mr.  Foreman  that  perhaps  he  should  take  himself  out 

9  of  any  discussions  concerning  the  investigation? 

10  A      No. 

11  Q      Page  15997,  can  you  read  this  to  me, 

12  please? 

13  A      "Hanson  from  Bachus." 

14  Q      Who  is  Bachus? 

15  A      Spencer  Bachus. 

16  Q      And  who  is  Spencer  Bachus? 

17  A      Well,  he  was  certainly  a  Congressman  from  I 

18  think  Alabama  ~  is  a  Congressman  from  Alabama. 

19  "Levy,"  arrow.   Looks  like  ~  I'm  sorry.    "Response 

20  to  letters  of  4/12  to  Hanson.   A  and  5.   Note  request 

21  for  various  documents  regarding  Treasury- White  House 

22  meetings.   As  publicly  stated  Treasury  and 
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1  individuals  cooperating  frilly  with  independent 

2  counsel  investigation  into  these  matters.   Secretary 

3  has  asked  OGE  to  look  into/advise.   OGE  asked 

4  Treasury  IG  for  factfinding  help. 

5  "Independent  counsel  asked  Treasury"  — 

6  well,  actually  independent  counsel  asked  someone  up 

7  above,  either  Treasury  or  OGE,  "to  proceed  until 

8  Fiske  notifies.   Fiske  hasn't  yet  notified.   Concern 

9  regarding  parallel  inquiries  therefore  were  not  in 

10  position  to  release." 

1 1  Q      What  does  that  mean,  "concern  re:  parallel 

12  inquiries"? 

13  A      I  could  speculate.  I  don't  know. 

14  Q      These  are  your  notes? 

15  A      Right. 

16  Q      What  did  you  mean  when  you  wrote  "concern 

17  re:  parallel  inquiries"? 

18  A      I  assume  that  I  meant  that  Fiske  was 

19  concerned  about  the  IG  conducting  a  factfinding 

20  inquiry  while  Fiske  was  conducting  a  factfinding 

21  inquiry. 

22  Q      Did  you  have  an  understanding  about  why 
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1  Mr.  Fiske  might  have  had  that  concern? 

2  A      Vague  sort  of  understanding  about 

3  normally  --  well,  frequently  criminal  prosecutors 

4  have  concerns  about  administrative  inquiries 

5  proceeding  at  the  same  time  that  the  criminal 

6  prosecutors  are  talking  to  the  same  witnesses. 

7  Q      Do  you  understand  the  reason  for  that 

8  concern? 
A      No.    What  I  understand,  and  have  understood 

since  I  started  working  for  the  government,  is  if  you 
are  working  on  an  administrative  matter  that  is  in 
some  way  related  to  a  criminal  matter,  you  talk  to 
the  prosecutor  so  you  make  sure  they  have  the 
opportunity  to  make  a  judgment  about  whether  what  you 
are  doing  will  screw  them  up. 

Q      Do  you  have  an  understanding  of  what  the 
concern  is  that  animates  that  policy? 

A      It  may  be  ~  well,  I  listened  to  Joe 
Gangloff  at  the  OGE  ethics  conference  in  September 
say  it  was  overblown  and  that  prosecutors  frequently 
are  spread  too  broad  a  blanket  against  an 

administrative  matters  proceeding.   But  Tm  not  —  I 
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1  have  no  criminal  background  whatsoever,  and  I'm  not  a 

2  good  person  to  be  a  spokesperson  for  what  Fiske 's 

3  concerns  were. 

4  Q      Well,  did  you  have  an  understanding  at  this 

5  time  that  there  was  a  concern  that  a  parallel 

6  investigation  by  Treasury  might  somehow  have  the 

7  result  of  affecting  witnesses'  recollections  or  ~ 

8  A      No,  as  to  that. 
Q      ~  inadvertently  conveying  information  to 

witnesses  who  might  impede  the  ability  of  the 
prosecutor  to  get  the  facts? 

A      I  suspect  that  I  vaguely  understood  that 
there  might  be  concern  about  them  getting  the 
information  through  a  parallel  inquiry. 

Q      Let's  turn  to  15998.    What  is  that? 

A      Access  to  10  interview  reports.   Also  we 
interviewed  Treasury  witnesses.   It's  just  witness 
preparation.  No  sensitivity.    May  be  Congressional 
staff  interviews  at  same  time. 

It  really  almost  sounds  like  musings  about 
how  would  we  get  information  so  that  we  could  enable 
the  Secretary  to  fulfill  his  management 
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1  responsibilities  and  testify  about  having  done  so. 

2  Q      Now,  at  this  point  you  considered  your 

3  responsibility  to  help  prepare  the  Secretary  to 

4  testify;  right? 

5  A      I  considered  my  responsibility  to  assist 

6  the  Secretary  in  fulfilling  his  management 

7  obligations  and  to  testify  about  having  done  so. 

8  Q      Did  you  believe  you  were  going  to  become 

9  involved  in  the  investigation  to  be  conducted  by  the 

10  Inspector  General? 

1 1  A      No.   What  do  you  mean,  "involved  in"? 

12  Q      Did  you  believe  you  were  going  to  have  a 

13  role  to  play  of  any  kind  as  of  May  of  1994  in  the 

14  Inspector  General's  investigation  of  the  facts? 

15  A      No. 

16  Q      Had  anyone  ever  assigned  you  that 

17  responsibility? 

18  A      No. 

19  Q      Did  you  understand  that  the  Inspector 

20  General  of  Treasury  and  the  Inspector  General  of  the 

21  RTC  were  going  to  conduct  their  own  review  with  their 

22  own  personnel? 
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1  A      Actually,  at  this  stage  of  the  game,  I'm 

2  not  sure  I  knew  that  the  Inspector  General  of  the  RTC 

3  was  going  to  be  involved. 

4  Q      And  let's  put  the  Inspector  General  of  RTC 

5  out  and  let's  just  talk  about  Treasury.   Was  it  your 

6  understanding  that  the  Inspector  General  of  Treasury 

7  was  going  to  conduct  his  own  investigation  using  his 

8  own  personnel  in  coming  up  with  his  own  independent 

9  factfinding? 

10  A      Yes. 

1 1  Q      And  you  did  not  anticipate,  as  of  May  1 994, 

12  being  part  of  the  investigative  team  ~ 

13  A      No. 

14  Q      -in  that  process? 

15  A      No. 

16  Q      And  when  you  said  "access  to  IG  interview 

17  reports,"  were  you  considering  at  this  point  ~  from 

18  the  standpoint  of  preparing  the  Secretary  —  that  it 

19  might  be  useful  to  find  out  what  the  Inspector 

20  General  had  factually  developed  so  the  Secretary 

21  could  testify? 

22  A      Sure. 
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Q      And  when  you  say  also  ~ 

A      And  also  so  that  he  could  fulfill  his 
management  responsibilities. 

Q      Well,  was  it  your  understanding  that  the 
Secretary  was  going  to  be  getting  the  raw  data  from 
the  Inspector  General  and  analyzing  it  himself  or 
that  the  -- 

A      At  this  stage  of  the  game,  we  didn't  know 
what  the  Secretary  was  going  to  be  getting  or  when  he 
would  be  getting  it.    We  were  trying  to  figure  out 
what  he  should  get. 

Q      Well,  you  understood  as  of  May  that  the 
Secretary  had  made  a  request  for  OGE  to  provide  him 
with  some  advice? 

A      Right. 

Q      You  also  understood  that  OGE  had 
requested  ~  had  asked  the  Inspector  General  to 
assist  OGE  by  gathering  facts? 

A      Right. 

Q      You  understood  that  the  Inspector  General 
was  going  to  gather  facts  and  submit  them  to  OGE  and 
that  OGE  would  then  prepare  its  response  to  the 
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Secretary  and  furnish  it  to  the  Secretary? 

A      I  actually,  I  don't  know  when  I  understood 
it,  but  I  certainly  learned  that  the  IG  was  going  to 
submit  his  findings  of  fact  ~  he  doesn't  really  make 
findings  of  facts,  he  sort  of  reports  what  he's 
heard  ~  but  that  he  was  going  to  submit  a 
description  of  what  he  had  heard  to  both  OGE  and  to 
Treasury. 

Q      At  the  same  time? 

A      Yeah. 

Q      When  did  you  learn  that? 

A      There  is  a  note  that  I  have  written,  I  no 
longer  recall  where  it  is  that  indicates  that  that 
was  something  that  Treasury's  IG  wanted  to  do. 

Q      That  Treasury's  IG  himself  came  up  with 
this  idea? 

A      Right. 

Q      So  was  it  your  understanding  that  the 
original  letter  that  went  from  the  Secretary  to  OGE 
requested  OGE  to  be  the  point  of  contact  with  the 
Secretary's  office? 

A      I'm  not  sure  that  it  got  into  that  kind  of 
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1  detail.   It  asked  them  to  do  work. 

2  Q      And  in  other  words,  the  request  came  from 

3  the  Secretary  to  OGE;  right? 

4  A      That  is  correct. 

5  Q      Were  you  aware,  at  least  in  March  of  1994, 

6  of  any  direction  from  the  Secretary  to  the  IG  of 

7  Treasury  to  do  some  work  directly  for  the  Secretary? 

8  A      No,  I  was  not. 

9  Q      And  your  understanding  was  that  the  IG  from 

10  Treasury  got  involved  because  it  was  requested  that 

11  he  do  so  by  the  OGE? 

12  A      Right. 

13  Q      Did  you  ever  become  aware  at  any  time  that 

14  the  Secretary  of  the  Treasury  had  directed  the  RTC's 

15  IG  to  turn  the  work  over  to  the  Secretary  of  the 

16  Treasury? 

17  A      No. 

18  Q      To  your  knowledge,  does  the  Secretary  of 

19  the  Treasury  have  the  authority  to  direct  the  RTC 

20  Inspector  General  what  to  do  with  his  or  her  work 

2 1  product? 

22  A      No. 


1  Q      Now,  the  next  line  on  15998  says  "also  we 

2  interviewed  Treasury  witnesses." 

3  A      That  was  a  possibility  that  we  were 

4  considering. 

5  Q      And  then  you  say  "it's  just  witness 

6  preparation"? 

7  A      Right. 

8  Q      What  did  you  mean  by  "witness  preparation"? 

9  A      Well,  first  of  all,  I  don't  remember  the 

10  circumstances  under  which  I  wrote  this  note.    I 

1 1  suggest  ~  I  suspect  what  it  meant  was  that  we  did 

12  not  see  it  as  particularly  sensitive  from  any 

13  perspective  for  the  people  who  were  trying  to  prepare 

14  the  Secretary  to  interview  Treasury  witnesses. 

15  Q      Well,  what  did  you  mean  when  you  say  "it's 

16  just  witness  preparation"? 

17  A      I  just  answered  that  question. 

18  Q      You  are  saying  that  when  you  say  "it's  just 

19  witness  preparation,"  you  mean  preparation  of  the 

20  Secretary  as  a  witness? 

21  A      Actually,  I  don't  know  whether  that  was  a 

22  reference  to  preparing  the  Secretary  or  a  reference 
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1  to  preparing  other  Treasury  witnesses  to  testify  at 

2  Congressional  hearings. 

3  Q      So  you  envisioned  that  you  would  have  a 

4  responsibility  to  prepare  other  Treasury  witnesses? 

5  A      We  hoped  that  we  would. 

6  Q      And  that  would  have  included  the  Treasury 

7  deputy  Secretary? 

8  A      Altman.    It  would  have  included  all  the 

9  Treasury  witnesses. 

10  Q      In  your  mind,  then,  how  did  you  see  the 

1 1  relationship  between  seeing  the  Inspector  General's 

12  transcripts  and  interviews  and  the  process  of 

13  assisting  in  witness  preparation  for  the  Treasury 

14  witnesses  who  would  be  testifying  before  Congress? 

15  Did  you  see  this  as  part  of  the  same  process? 

16  A      Yeah,  probably  at  this  stage  of  the  game -- 

17  or,  you  know,  two  things  to  do  leading  up  to  the  same 

18  review  of  the  department's  work  by  the  House  and  the 

19  Senate. 

20  Q      So  you  envisioned  that  your 

21  responsibilities,  at  least  as  of  May  of  1994,  would 

22  include  both  advising  the  Secretary  in  terms  of  his 
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1  dealing  with  the  report  from  the  Inspectors  General 

2  and  OGE  about  the  facts,  as  well  as  assisting  in 

3  preparing  the  witnesses  who  were  the  subject  of  that 

4  investigation  for  their  testimony  before  Congress? 

5  A      We  recognized  both  as  possibilities. 

6  Q      And  at  this  point  in  time  in  May  did 

7  anybody  in  the  general  counsel's  office  suggest  that 

8  there  might  be  a  problem  in  blending  those 

9  responsibilities? 

1 0  A      We  considered  the  fact  that  the  department 

1 1  might  be  subjected  to  criticism. 

12  Q      And  who  considered  that? 

13  A      I  did. 

14  Q      Did  you  talk  about  it  with  anybody  else? 

15  A      Sure.    I  talked  about  it  with  the  team. 

16  Q      And  who  was  the  team? 

17  A      Ed  Knight,  Bob  McNamara,  Steve  McHale  and 

18  myself. 

19  Q      And  what  conclusion  did  you  reach? 

20  A      We  didn't  reach  a  conclusion  at  this  time. 

21  Q      When  did  you  first  discuss  the  possibility 

22  that  the  department  might  be  subject  to  criticism  for 
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1  blending  the  responsibility  for  the  ~ 

2  A      I  don't  think  that  we  ever  articulated  it 

3  to  ourselves  in  terms  of  a  possibility  of  the 

4  department  being  subject  to  criticism  for  blending 

5  those  two  tasks.    We  anticipated  the  possibility  that 

6  we  would  be  criticized  ~  and  we  felt  that  the 

7  criticism  was  improper  —  for  assisting  Treasury 

8  witnesses  in  testifying  about  their  official 

9  responsibilities  and  what  they  had  done  in  fulfilling 

10  them. 

1 1  Q      Did  you  ever  consider  whether  there  would 

12  be  a  problem  in  your  assisting  witnesses  in  — 

13  MS.  STERGIS:    Excuse  me.    I'm  sorry. 

14  BY  MR.  CHERTOFF: 

15  Q      Did  you  ever  consider  whether  there  would 

16  be  a  problem  in  assisting  Treasury  witnesses  in 

17  testifying  if  you  became  aware  of  ~  if  you  were 

1 8  aware  of  the  testimony  of  other  witnesses  from 

19  Treasury  or  other  agencies  who  had  testified  about 

20  the  same  subject? 

21  A      Sure. 

22 Q      And  what  was  the  discussion  about  that 
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1  issue? 

2  A      Oh  I  don't  remember  the  specific  — 

3  Q      Do  you  see  a  problem  in  doing  that? 

4  A      I  feh  that  it  was  our  responsibility  to 

5  prepare  our  witnesses  to  talk  about  their  performance 

6  of  their  official  responsibilities  in  Congressional 

7  testimony.    I  fully  anticipated  that  people  might 

8  criticize  us  for  doing  it,  but  it  was  nonetheless  our 

9  responsibility  to  do  it. 

10  Q      But  in  carrying  out  that  responsibility, 

1 1  then,  it  was  your  understanding  that  you  would  be 

12  bringing  to  bear  with  each  witness  ~ 

1 3  A      We  never  got  that  far.   We  never  got  that 

14  far.   At  the  end  of  the  day,  except  for  people  like 

15  Joan  Logue-Kinder  and  Ben  Nye  and  Frank  Newman,  we 

16  really  did  not  provide  assistance  to  Treasury 

17  witnesses.   And  that  was  a  decision  that  the 

18  witnesses  themselves  made. 

19  Q      But  until  the  witnesses  made  those 

20  decisions,  it  was  your  intention  that  you  would  in 

21  fact  be  involved  in  witness  preparation  - 

22  A      Yes. 
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1  Q      ~  for  the  hearings? 

2  A      Yes. 

3  Q      And  when  you  anticipated  being  involved  in 

4  witness  ~  witness  preparation  ~ 

5  A      Well  -- 

6  Q      Let  me  finish. 

7  A      I  don't  want  to  overstate  that.   Because  we 

8  were  considering  the  possibility  of  doing  so. 

9  Q      And  when  you  considered  that  possibility, 

1 0  that  possibility  embraced  representing  all  the 

1 1  witnesses? 

12  A      Yes. 

13  MS.  STERGIS:   Objection  to  the  term 

14  "representation." 

15  THE  WITNESS:   Yeah,  we  intended  to 

16  represent  the  department's  interest.   There  had  been 

17  no  divergence  between  the  department's  interest  and 

18  that  of  the  witness. 

19  MS.  STERGIS:    Excuse  me.   We've  been  going 

20  for  two  hours.    Can  we  take  a  brief  five-minute 

21  break?  We  haven't  had  a  break  until  now. 

22 (Recess.)  
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1  BY  MR.  CHERTOFF: 

2  Q      Mr.  Schmalzbach,  directing  your  attention 

3  back  to  May  of  1994.    You  talked  about  the  fact  that 

4  at  that  point  in  time  you  were  contemplating  the 

5  possibility  of  preparing  Treasury  witnesses  for  the 

6  upcoming  hearings;  correct?  You  have  to  answer 

7  audibly. 

8  A      Yes.    Sorry. 

9  Q      And  at  that  time  I  take  it  you  anticipated 

10  the  possibility  of  preparing  multiple  witnesses  for 

1 1  the  hearings;  correct? 

12  A      Yes. 

1 3  Q      And  in  so  doing  you  understood  that  you 

1 4  would  then  be  bringing  to  bear  in  the  preparation 

15  your  knowledge  of  what  all  the  other  witnesses  had 

16  said  or  were  going  to  say? 

17  A      I  don't  know  that  we  got  that  far  in  our 

18  thinking. 

19  Q      You  didn't  make  any  —  let  me  withdraw  the 

20  question. 

21  As  of  May  of  1 994  there  was  no  discussion 

22  of  taking  any  steps  to  see  to  it  that  if  general 
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1  counsel's  personnel  were  going  to  be  preparing 

2  witnesses  there  should  be  a  manner  devised  to  make 

3  sure  that  the  information  conveyed  by  one  witness 

4  would  not  be  conveyed  to  a  second  witness? 

5  A      I  don't  recall  that  our  discussion  got  that 

6  far  into  that  level  of  detail. 

7  Q      Did  you  have  any  contact  with  the  White 

8  House  on  the  issue  of  your  responsibilities  in 

9  connection  with  this,  the  White  House-Treasury 

10  contact  hearings,  before  June  of  1994? 

1 1  A      I'm  sorry.    Would  you  do  that  question 

12  again  for  me? 

13  Q      Regarding  your  responsibilities  in 

14  connection  with  possible  hearings  or  the 

15  investigation  of  these  White  House-Treasury  contacts, 

16  did  you  have  any  contact  with  anybody  at  the  White 

17  House  yourself  before  June  1,  1994? 

18  A      I  don't  know. 

19  Q      In  other  words,  you're  not  certain? 

20  A      Right.    As  to  the  timing. 

21  Q      Did  there  come  a  point  in  time  when  you 

22  dealt  with  someone  in  the  White  House  concerning  the 


1  subject  of  White  House-Treasury  contacts? 

2  A      Did  you  ~ 

3  MR.  PORTNOY:    You  meant  the  IG's 

4  investigation  rather  than  this  Congressional 

5  investigation. 

6  MR.  CHERTOFF:    I  meant  the  IG's 

7  investigation,  that's  correct. 

8  THE  WITNESS:    I  don't  believe  I  ever  really 

9  dealt  with  the  White  House  counsel  regarding  the  IG's 

10  investigation.   I  dealt  with  White  House  counsel 

1 1  regarding  dealings  with  the  House  and  Senate  and 

12  regarding  their  access  to  our  documents  although  I 

13  didn't  have  direct  conversations  with  White  House 

14  counsel  regarding  their  access  to  our  documents. 

15  BY  MR.  CHERTOFF: 

16  Q      Who  did  you  deal  with  in  the  White  House 

17  concerning  the  upcoming  hearings? 

18  A      Primarily  Jean  Sherboume. 

19  Q      Do  you  remember  the  first  time  you  dealt 

20  with  Jane  Sherboume  on  the  subject  of  the  upcoming 

2 1  hearings? 

22  A      No. 
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1  Q      Let  me  still  keep  your  attention  focused  in 

2  May  1994. 

3  A      Okay. 

4  Q      You  recall  having  a  meeting  during  that 

5  month  with  Mr.  Foreman  and  Mr.  Cesca  concerning 

6  making  preparations  for  the  Office  of  Inspector 

7  General  inquiry? 

8  A      1  recall  having  a  meeting  with  Dennis 

9  Foreman  and  Bob  Cesca.   I  don't  remember  exactly  when 

10  it  was. 

11  Q      Do  you  remember  the  substance  of  the 

12  meeting? 

13  A      Not  in  any  detail. 

14  Q      Did  the  meeting  include  discussion  of  how 

15  the  Inspector  General's  office  would  conduct  its 

1 6  inquiry  with  respect  to  the  White  House  witnesses? 

17  A      It  may  have.   I  don't  recall. 

18  Q      Do  you  know  if  Francine  Kemer  was  at  the 

19  meeting? 

20  A      No. 

2 1  Q      Let  me  show  you  — 

22  A      No,  I  don't  know  whether  she  was  there  or 
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1  not. 

2  Q      Let  me  show  you  what's  been  marked  as 

3  Exhibit  330  to  331  and  ask  you  whether  this  ~  those 

4  are  Bates  numbers  ~  ask  you  whether  this  refreshes 

5  your  recollection  about  a  meeting  in  May  of  1994 

6  between  yourself,  Mr.  Cesca,  Ms.  Kemer  and 

7  Mr.  Foreman. 

8  (Witness  reviewed  the  document.) 

9  A      Not  substantially. 

10  Q      It  does  not  refresh  your  recollection? 

1 1  A      No.   I  mean,  in  a  vague  sense.  None  of 

12  these  things  strike  me  as  improper.   I  sort  of  have 

13  the  sense  that  we  went  over  how  the  factfinding  might 

14  be  done.    I  do  not  remember  discussion  of  these 

15  options. 

16  Q      Do  you  remember  why  Mr.  Foreman  wanted  to 

17  talk  with  Jean  Hanson's  private  attorneys? 

18  A      No,  I  do  not. 

19  Q      As  of  the  time  of  this  meeting,  were  you 

20  aware  that  Mr.  Foreman's  interactions  with  Ms.  Hanson 

21  in  early  1994  were,  in  fact,  part  of  one  of  the 

22  issues  being  investigated? 
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1  A      Yes. 

2  Q      Did  it  seem  to  you  improper  to  have 

3  Mr.  Foreman,  then,  be  involved  in  actually  discussing 

4  how  to  shape  the  inquiry  which  would  examine  his  own 

5  conduct? 

6  A      I  don't  believe  that  Mr.  Foreman  was 

7  involved  in  discussing  how  to  shape  the  inquiry  that 

8  would  examine  his  own  conduct. 

9  Q      Was  he  involved  in  discussing  the  manner  in 

10  which  the  inquiry  would  be  conducted? 

11  A      I  think  he  was  trying  to  find  out  how  it 

12  would  be  conducted. 

13  Q      And  did  you  have  any  understanding  that 

14  there  were  certain  issues  about  how  it  would  be 

15  conducted  that  he  would  be  restricted  from  knowing 

16  about? 

17  A      No. 

18  Q      Why  was  he  involved  in  this  discussion? 

19  A      You'd  have  to  ask  him. 

20  Q      Did  you  know  why  he  was  involved  in  the 

21  discussion? 

22 A      No.    I  mean  it's  the  kind  of  thing  the 

86 

1  deputy  general  counsel  would  normally  be  involved  in. 

2  Q      Even  if  the  deputy  general  counsel's 

3  conduct  was  being  investigated? 

4  A      I  don't  know  that  the  deputy  general 

5  counsel's  conduct  was  being  investigated. 

6  Q      Even  if  his  past  actions  were  one  of  the 

7  episodes  that  was  the  subject  of  the  investigation? 

8  A      I  guess  I'm  having  trouble  with  anything 

9  that  suggests  that  Dennis  was  ~  Dennis's  conduct 

10  was  --  I  mean  he  was  a  fact  witness. 

1 1  Q      And,  in  fact,  he  gave  testimony  about 

12  certain  events  that  was  somewhat  different  from  the 

13  testimony  that  Ms.  Hanson  ultimately  gave  about  those 

14  events;  correct? 

15  A      I  don't  know  that. 

16  Q      Well,  at  the  time  you  had  the  meeting  in 

17  May  of  1994,  did  you  know  whether  there  might  be  an 

18  issue  or  difference  of  recollection  between 

19  Mr.  Foreman  as  to  a  material  event  and  someone  else 

20  as  to  a  material  event? 

21  A      I  don't  think  that  I  was  aware  that  there 

22  would  be  a  difference  recollection  between  Foreman 
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1  and  Jean  or  anyone  else. 

2  Q      You  couldn't  know  one  way  or  the  other; 

3  right,  as  of  May  of  1994? 

4  A      I'm  not  sure  whether  1  could  have  known  or 

5  not.    I  don't  recall  knowing. 

6  Q      Did  anybody,  to  your  knowledge,  as  of  May 

7  of  1994  make  a  determination  that  Mr.  Foreman's 

8  testimony  would  not  be  in  conflict  with  anybody 

9  else's  and  therefore  it  wasn't  going  to  be  a  material 

10  issue  in  the  investigation? 

11  A      1  don't  know. 

12  Q      Let  me  move  to  15794.    Do  you  recognize  the 

1 3  handwriting  on  this  exhibit? 

14  A      Yes. 

15  Q      Is  that  your  handwriting? 

16  A      Yes. 

17  Q      Now  - 

18  MS.  STERGIS:    Excuse  me  a  moment. 

19  MR.  CHERTOFF:    Yes. 

20  (Pause.) 

21  BY  MR.  CHERTOFF: 

22 Q      Now,  this  writing  is  in  a  date  book? 


1  A      Uh-huh. 

2  Q      Was  it  your  practice  sometimes  to  keep 

3  notes  in  a  date  book? 

4  A      This  does  not  reflect  any  normal  practice 

5  of  mine. 

6  Q      What  is  the  reason  you  entered  these  notes 

7  in  this  date  book. 

8  (Witness  conferred  with  counsel.) 

9  MS.  STERGIS:    Can  we  go  off  the  record  a 

10  moment? 

1 1  MR.  CHERTOFF:    Sure. 

12  (Discussion  off  the  record.) 

13  BY  MR.  CHERTOFF: 

14  Q      Did  you  prepare  these  notes  at  the  request 

15  of  someone  in  connection  with  another  investigation? 

16  A      I  did  not  prepare  these  notes  at  anyone's 

17  request. 

18  Q      When  did  you  prepare  the  entry  on  June  8th? 

19  A      I  probably  prepared  this  in  May  of  1995. 

20  Q      And  why  did  you  enter  it  on  a  date  book 

21  that  has  the  date  June  8th,  1994? 

22  A      Because  I  made  a  mistake. 
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1  Q      In  other  words,  it  wasn't  an  attempt  to 

2  indicate  that  what's  in  these  notes  occurred  on  this 

3  particular  date? 

4  A      It  was  an  attempt  to  create  ~  not  to 

5  create.  It  was  an  attempt  to  organize  a  chronology 

6  in  my  own  head  and  I  screwed  up  when  I  wrote  that 

7  down.    It's  the  wrong  date. 

8  Q      Do  you  remember  the  date  to  which  this 

9  particular  entry  relates? 

10  A      I  believe  it's  July  8th. 

11  Q      Putting  aside  this  particular  page,  with 

12  respect  to  — 

13  A      Why  don't  we  look  at  my  note  of  July  8th. 

14  All  this  is  an  attempt  to  organize  in  one  place. 

15  Q      Did  you  make  an  effort  in  May  of  1995  to 

16  organize  your  notes  in  an  empty  date  book  in  which 

17  you  used  the  dates  in  the  book  to  correspond  to 

18  events  as  you  recalled  them  having  happened  on  that 

19  day? 

20  A      That  was  my  effort. 

21  Q      And  in  this  case? 

22 A      As  I  say,  I  failed  in  this  case. 
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1  Q      In  this  case  you  are  saying  that  what  you 

2  put  down  as  June  8th  really  occurred  on  July  8th? 

3  A      It  is  a  reflection  of  a  note  that  is  dated 

4  July  8th. 

5  Q      We'll  get  to  it  in  due  course  then.   Let  me 

6  show  you  what's  been  marked  as  it  says  for 

7  identification,  it  says  169,  and  then  there  are  two 

8  numerals  that  are  obscured  on  the  Bates  number.   And    . 

9  to  further  identify  this  exhibit  ~  why  don't  we  mark 

10  it  as  an  exhibit  then. 

1 1  MR.  PORTNOY:    I  thought  we  weren't  going  to 

12  attach  exhibits  to  the  transcripts?  . 

13  MR.  CHERTOFF:    I'm  just  going  to  mark  it 

14  for  identification.   Why  don't  we  mark  it  for 

15  identification  as  an  Exhibit  KS-1. 

16  (Exhibit  KS-1  identified.) 

17  BY  MR.  CHERTOFF: 

18  Q      Putting  that  before  you,  is  this  your 

19  handwriting? 

20  A      Yes. 

21  Q      And  again,  is  this  a  note  you  prepared  — 

22  A      Let  me  read  it  first,  please. 
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1  Q      All  right. 

2  (Witness  reviewed  the  document.) 

3  A      Yes. 

4  Q      Is  this  a  note  you  prepared  in  May  of  1995? 

5  A      Sometime  around  May. 

6  Q      And  you  entered  it  in  an  empty  book  for 

7  June  of  1994  because  you  believed  that  the  date  in 

8  this  book,  June  1 9th,  1 994,  corresponded  to  the  date 

9  when  the  event  related  in  the  handwriting  occurred? 

10  A      Yeah.   We'd  be  much  better  off  looking  at 

1 1  the  actual  note  because  I'm  not  sure  whether  this  is 

12  accurate  or  not  either. 

13  Q      Why  did  you  write  this? 

14  A      Because  I  was  trying  to  refresh  my 

15  recollection. 

16  Q      Can  you  read  this? 

17  A      Yeah.    "KRS  notes  show  Sherboume  hearing 

18  from  Francine  Kemer  that  OGE  may  not  be  ready.   Jane 

19  Sherboume  asks  whether  Treasury  will  do  anything." 

20  Q      Do  you  remember  what  event  this  relates  to? 

21  A      Vaguely.   Jane  called  me  and  told  me  that 

22  there  was  —  I  guess  that  OGE  was  commencing  to  make 
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1  noise  about  not  being  able  to  complete  the  advice 

2  they  had  been  asked  for  by  the  Secretary  prior  to  his 

3  hearing. 

4  Q      Did  Ms.  Sherboume  indicate  to  you  why  it 

5  was  that  OGE  was  communicating  with  her  conceming 

6  what  the  Secretary  of  the  Treasury  had  requested? 

7  A      1  don't  think  that  ~  this  note  does  not 

8  suggest  to  me  that  Jane  heard  this  directly  from  OGE. 

9  Q      Did  she  tell  you  who  she  heard  it  from? 

10  A      It  appears  that  she  heard  it  from  Francine. 

1 1  Q      Did  you  understand  why  Francine  was 

12  communicating  --  let  me  withdraw  the  question. 

1 3  Why  was  Francine  communicating  about  the 

14  question  of  OGE's  ability  to  satisfy  the  Secretary's 

15  request  with  Ms.  Sherboume? 

16  A      I  don't  know. 

17  Q      Did  Ms.  Kemer  ever  tell  you  why  she  had 

1 8  that  communication  with  Ms.  Sherboume? 

19  A      I  don't  know  that  she  did. 

20  Q      Why  did  Ms.  Sherboume  say  she  was  calling 

21  you  about  it? 

22  A      Beg  pardon. 
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1  Q      Why  did  Ms.  Sherboume  say  she  was  calling 

2  you  about  it? 

3  A      I  don't  know  why  she  ~  I  don't  know  that 

4  she  did  say  why.    It  was  obviously  something  we  were 

5  interested  in. 

6  Q      Now,  the  note  indicates  "JSS  asks  whether 

7  Treasury  will  do  anything"? 

8  A      Right. 

9  Q      Did  you  recall  on  June  19th  that 

10  Ms.  Sherboume  asked  whether  Treasury  would  do 

1 1  something  to  speed  OGE  up  in  completing  its  report? 

12  A      I  don't  recall  that.    That's  what  my  notes 

13  indicate  she  said  to  me. 

14  Q      You  don't  have  a  recollection  of  that? 

15  A      No,  not  really. 

16  Q      Do  you  have  a  recollection  of  it  in  May  of 

17  1995  when  you  wrote  this  note? 

18  A      No. 

19  Q      What  was  the  basis  on  which  you  wrote  the 

20  note? 

21  A      My  notes. 

22 Q      So  this  is  your  — 


94 


1  A      I'm  sorry.    What  was  the  basis  on  which  I 

2  wrote  this  note? 

3  Q      Yes. 

4  A      A  note  ~ 

5  MS.  STERGIS:    Counsel,  for  the  record,  I 

6  believe  the  underlying  note  is  also  part  of  the 

7  Treasury  production. 

8  BY  MR.  CHERTOFF: 

9  Q      I'm  trying  to  understand  that  you  wrote 

10  this  note  based  solely  upon  your  reading  of  an 

1 1  earlier  set  of  notes? 

12  A      Right. 

13  Q      You  have  no  independent  recollection  of 

14  this? 

15  A      Right. 

16  Q      As  you  sit  here  now,  can  you  tell  us  if  you 

17  know  ~  if  you've  learned  at  any  point  in  time  why 

18  Ms.  Kemer  was  communicating  with  Ms.  Sherboume  in 

19  mid- June  conceming  whether  OGE  would  satisfy  the 

20  Secretary's  wishes,  in  terms  of  the  timing  of 

21  completion  of  its  report? 

22  A      No. 
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1  Q      Did  you  ever  ask  Ms.  Kemer  to  keep  the 

2  White  House  apprised  of  how  OGE  was  satisfying  the 

3  Secretary's  mandate? 

4  A      No. 

5  Q      Do  you  remember  taking  any  action  as  a 

6  consequence  of  Ms.  Sherboume's  question  about 

7  whether  Treasury  would  do  anything? 

8  A      No. 

9  Q      Do  you  remember  what  you  told 

10  Ms.  Sherboume? 

11  A      No. 

12  Q      As  of  June  1994,  what  was  Ms.  Kemer's  role 

13  in  connection  with  the  Inspector  General's 

14  investigation  — 

15  A      I  - 

16  Q      --  as  of  June  19th? 

17  A      As  of  June  19th,  I  have  no  idea.   She  was 

18  counsel  to  the  Inspector  General.   I  assume  if  the 

19  Inspector  General  needed  legal  advice  in  conducting 

20  that  investigation  he  would  go  to  Francine  Kemer  for 

21  that  advice,  or  if  the  investigators  needed  advice, 

22  they  would  go  to  her  for  that  advice. 


1  Q      Had  you  had  discussions  with  Ms.  Kemer 

2  before  June  19th,  1994  conceming  the  Inspector 

3  General's  investigation  of  how  it  would  proceed  other 

4  than  the  meeting  we've  previously  put  before  you? 

5  A      Prior  to  what? 

6  Q      June  19th,  1994. 

7  A      I  don't  recall  any  specific  discussions, 

8  but  I  assume  there  were  some. 

9  Q      I'm  going  to  show  you  what's  been  marked 

10  for  identification  as  Bates  number  15999.   That's 

1 1  your  handwriting;  correct? 

12  A      Right. 

13  Q      And  that's  from  your  spiral  notebook  that 

14  you  testified  about  earlier? 

15  A      Right. 

16  Q      And  it  reflects  contemporaneous  notes 

17  entered  on  June  20th,  1994? 

18  A      In  all  likelihood. 

19  (Witness  reviewed  the  document.) 

20  Okay. 

21  Q      Now,  working  through  this,  it  says 

22  "cooperation  with  Fiske.   OGE  IG."   What  else? 
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1  A      It's  cooperation  with  Fiske,  cooperation 

2  with  OGE,  IG.    Those  are  ditto  marks. 

3  Q      What  does  that  reflect? 

4  A      I  don't  know. 

5  Q      The  reference  to  the  Senate  Resolution, 

6  what  does  that  refer  to? 

7  A      Presumably  Senate  Resolution  229. 

8  Q      This  passage  in  your  notes,  does  this 

9  reflect  a  telephone  conversation  you  had  with 

10  somebody? 

11  A      I  don't  know. 

12  Q      There's  a  blacked-out  portion  at  the  top  -- 

13  A      Right. 

14  Q      ~  over  6/20/94.    Was  it  your  practice  to 

15  list  at  the  top  of  your  notebook  above  the  date  the 

16  identity  of  an  individual  if,  in  fact,  the  notes  on 

17  that  page  reflected  a  conversation  with  that 

18  individual? 

19  A      Sometimes. 

20  MR.  CHERTOFF:    Then  I'm  going  to  ask 

21  counsel  for  Treasury  why  that  was  redacted. 

22 MR.  BUCKLES:    I'm  not  familiar  with  exactly 
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1  what  was  there,  why  it  was  redacted,  but  I'll 

2  certainly  find  out  for  you. 

3  MR.  CHERTOFF:    If  it's  even  possible  that 

4  it  reflects  that  this  subject  matter  was  discussed 

5  with  someone,  we  want  to  know  who  it  was  discussed 

6  with. 

7  MR.  BUCKLES:    Absolutely,  yes.   What  is  the 

8  number  on  that  again? 

9  MR.  CHERTOFF:    It's  15999. 

10  MR.  BUCKLES:    Okay. 

1 1  BY  MR.  CHERTOFF: 

12  Q      Now,  moving  down  further,  it  says 

13  "interview  of  Treasury  witnesses."   And  then  it  says 

14  "IG  plans  Kalkine"  ~  K-a-1-k-i-n-e  ~  "equals  use 

15  immunity."    What  does  that  refer  to? 

16  A      Presumably  it  refers  to  how  the  IG,  what 

17  kind  of  ~  it's  like  a  Miranda  analog  the  IG  was 

18  going  to  give  witnesses,  and  I  unfortunately  don't 

19  know  this  area  of  the  law  as  well  as  I  should.    It 

20  may  well  be  that  what  that  means  is  that  the  witness 

21  can't  be  prosecuted  for  what  they  tell  the  IG.    I 

22  just  don't  know  that  area  of  the  law  well  enough. 
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1  Q      Why  was  this  in  your  notes? 

2  A      I  don't  know. 

3  Q      I  mean,  if  it's  an  area  —  let  me  withdraw 

4  the  question. 

5  Your  testimony  is  that  the  area  of  use 

6  immunity  or  preinterview  warnings  by  the  Inspector 

7  General  personnel  is  not  an  area  of  your  expertise; 

8  correct? 

9  A      Right. 

10  Q      Is  it  fair  to  say,  therefore,  that  there 

1 1  would  be  no  reason  for  you  in  terms  of  your  own 

12  planning  or  thinking  about  your  own  responsibilities 

13  to  be  paying  attention  to  those  kinds  of  issues? 

14  A      No. 

15  Q      Well,  does  this  reflect  your  own 

1 6  spontaneous  thoughts  about  the  issue  of  whether  the 

1 7  agents  should  be  giving  use  immunity  or  warnings  to 

18  the  witnesses? 

19  A      I  don't  know. 

20  Q      Does  it  reflect  a  conversation  with 

21  somebody  else  concerning  this  issue? 

22  A      I  don't  know. 
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1  Q      You  understand  what  the  rules  are  that 

2  govern  Kalkines  warnings? 

3  A      No. 

4  Q      Do  you  understand  what  the  rules  are  that 

5  govern  the  grant  of  use  immunity? 

6  A      No.    I  mean  there  are  such  rules;  I  don't 

7  know  their  details. 

8  Q      Do  you  remember  ever  doing  research  into 

9  those  questions? 

10  A      I've  had  my  staff  do  research  on  them. 

1 1  Q      Can  you  explain  why  these  entries  are  in 

12  your  notes? 

13  A      No. 

14  Q      The  next  entry  says  "declining  to 

15  interview"  — 

16  A      By  the  way,  I  have  not  ~  I  have  not 

17  seen  ~  this  is  from  a  notebook  that  was  taken  away 

18  from  me  quite  some  time  ago  so  I  don't  know  what  the 

19  original  looks  like. 

20  Q      Have  you  seen  these  notes  this  year? 

21  MR.  PORTNOY:    Do  you  mean  the  original  or 

22  the  copy? 
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1  MR.  CHERTOFF:    Any  copy  or  any  version. 

2  THE  WITNESS:    I've  seen  this. 

3  BY  MR.  CHERTOFF: 

4  Q      This  page? 

5  A      This  page  with  the  redactions. 

6  Q      When? 

7  A      Yesterday.   Last  Sunday. 

8  Q      How  did  you  come  to  see  them  last  Sunday? 

9  A      In  preparing  for  this  deposition. 

10  Q      So  you  have  had  access  to  these  notes  very 

1 1  recently? 

12  A      To  this  redacted  version,  not  to  the 

13  original. 

14  Q      Did  you  ask  anybody  to  show  you  the 

15  original  so  you  could  determine  — 

16  A      No,  I  did  not. 

17  Q      Whose  initials  were  up  there? 

18  A      No,  I  did  not. 

19  MS.  STERGIS:    Objection.   That  assumes 

20  facts  not  in  evidence.   We  don't  know  that  those  are 

21  initials  that  have  been  redacted. 

22  BY  MR.  CHERTOFF: 
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1  Q      I'll  withdraw  the  questions. 

2  Did  you  ask  to  see  the  unredacted  copies  so 

3  you  could  see  what  notation  was  being  blacked  out 

4  there? 

5  A      No. 

6  Q      Moving  further  down  the  document, 

7  "declining  to  interview  can  be  used  to  fire, 

8  et  cetera,  transcripts  of  IG  interviews."   To  what 

9  does  that  refer? 

10  A      Presumably  it  refers  to  when  an  agency  is 

1 1  conducting  a  lawful  administrative  inquiry  into  the 

12  conduct  of  its  officials  and  the  official  declines  to 

1 3  answer  questions  they  can  be  fired  for  not  answering 

14  the  questions. 

15  Q      Do  you  know  why  that  notation  was  entered 

16  into  your  notes? 

17  A      No. 

18  Q      Let  me  show  you  what's  been  previously 

19  marked  as  Bates  number  and  Exhibit  Number  16030  and 

20  03 1  for  identification.   Do  you  recognize  this 

21  document? 

22  (Witness  reviewed  the  document.) 
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1  A      Yes. 

2  Q      What  is  it? 

3  A      It  looks  like  ~  I  suspect,  I  don't  know, 

4  but  I  suspect  that  I  prepared  it.    It's  my  bullet 

5  style.   And  it  looks  like  trying  to  figure  out  what 

6  was  going  to  happen  in  the  process  of  gathering  the 

7  information  that  the  Secretary  would  need  in  order  to 

8  make  management  decisions  and  testify  before  Congress 

9  regarding  those  decisions. 

1 0  Q      When  you  say  gathering  that  information, 

1 1  you  mean  the  Inspector  General's  investigation? 

12  A      That  appears  to -- yeah.   Yep. 

13  Q      To  be  clear  about  this,  was  it  your 

14  understanding  that  the  Secretary  was  going  to  gather 

1 5  information  to  prepare  for  his  testimony  through  some 

16  method  other  than  ~  or  parallel  to  what  the 

1 7  Inspector  General  was  doing? 

18  A      No. 

19  Q      So  your  understanding  is  that  the  ~ 

20  A      Well,  we  certainly  were  contemplating 

2 1  talking  to  other  Treasury  witnesses  ourselves.   That 

22  was  one  possibility  that  had  been  considered. 
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1  Q      In  this  particular  document,  are  the 

2  references  to  preparation  that  you  might  take  as 

3  counsel  assisting  the  Secretary  in  preparing  his 

4  testimony  or  is  it  reference  to  the  Inspector 

5  General's  investigation  that  was  supposed  to  be  sent 

6  to  the  Office  of  Government  Ethics? 

7  A      Both,  as  well  --  I  mean  the  whole  Office  of 

8  Government  Ethics  thing  started  because  the  Secretary 

9  asked  it  to  start.    It  was  for  the  Secretary. 

10  Q      The  Secretary  asked  an  outside  office  to 

1 1  conduct  a  review  to  make  a  report? 

12  A      He  asked  the  ethics  experts. 

1 3  Q      And  those  ethics  experts  turned  to  the 

14  Inspector  General's  office  in  Treasury  for 

15  assistance;  correct? 

16  A      Right. 

1 7  Q      Did  the  outside  ethics  experts  turn  to  the 

1 8  Office  of  General  Counsel  for  assistance? 

19  A      They  did  not. 

20  Q      Did  the  Secretary  turn  to  you  in  the  Office 

21  of  General  Counsel  either  directly  or  indirectly  and 

22  ask  you  to  help  him  prepare  for  his  testimony? 
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1  A      Yes. 

2  Q      Now,  my  question  to  you  is  this,  is  this 

3  document  16030  and  16031  a  discussion  of  preparation 

4  for  your  personal  function  of  preparing  the  Secretary 

5  for  his  testimony  or  for  the  Inspector  General's 

6  investigation  that  was  supposed  to  be  transmitted  to 

7  the  Office  of  Government  Ethics? 

8  A      Primarily  for  my  fianction,  our  function, 

9  for  the  Treasury  general  counsel  function. 

10  Q      Did  you  understand  with  respect  to  your 

1 1  function  that  you  would  have  any  right  to  look  at  any 

12  RTC  documents? 

13  A      Define  "RTC  documents." 

14  Q      I  mean  any  document  created  by  the 

15  Resolution  Trust  Corporation  and  held  within  its 

16  files. 

17  A      Held  within  its  files? 

18  Q      Yes. 

19  A      It  never  came  up  as  an  issue. 

20  Q      Did  you  believe  you  would  have  a  right  to 

21  look  at  RTC  documents  that  were  transmitted  to  the 

22  Treasury  Inspector  General  for  the  purpose  of  having 
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1  the  Treasury  Inspector  General  prepare  a  report  to 

2  OGE? 

3  A      No. 

4  Q      What  is  the  third  agency  rule? 

5  A      Third  agency  rule  is  a  rule  that  applies 

6  when  you  are  responding  to  Congressional  document 

7  inquiries.    When  you  have  documents  of  another  agency 

8  in  your  files,  you  either  consult  with  the  other 

9  agency  or  you  refer  the  documents  to  the  other  agency 

10  to  respond  to  the  Congressional  request. 

11  Q      Is  it  limited  to  Congressional  requests  or 

12  is  it  applicable  to  other  kinds  of  inquiries? 

13  A      The  only  two  contexts  in  which  I've  ever 

14  had  to  think  about  it  —  actually  the  Congressional 

15  requests  are  the  only  context  I've  ever  had  to  think 

16  about  it.    I  understand  and  it  has  been  represented 

17  to  me  that  it's  the  department's  practice  not  to 

18  follow  it  when  dealing  with  a  grand  jury  subpoena. 

19  Q      Other  than  ~  so  with  grand  jury  subpoenas 

20  the  department's  practice  is  to  turn  over  ~ 

21  A      No,  actually  it's  also  followed,  by  and 

22  large,  in  the  Freedom  of  Information  Act  context. 
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1  Q      And  the  general  principle  of  the  third 

2  agency  rule  is  that  if  agency  A  gives  documents  to 

3  agency  B  for  a  limited  purpose  that  agency  B  won't 

4  turn  them  over  to  someone  else  unless  they've  checked 

5  with  agency  A;  is  that? 

6  A      The  general  rule  is  that  when  agency  A  has 

7  documents  of  agency  B  in  its  hands  it  will  talk  to 

8  agency  B  before  disclosing  them  to  someone  else. 

9  Q      On  page  16031,  you  have  a  bullet  marked  "IG 

10  factfinding"  and  two  bullets  down  you  say  "IG 

1 1  interviews  of  Treasury  witnesses.   Has  Francine  made 

12  any  progress  of  OGE."   And  it  says  underneath  it 

1 3  "what  has  Francine  heard  from  Pat  Black  on  RTC 

14  regulations  on  information  confidentiality." 

15  What  does  that  reference  to  Francine 

16  hearing  from  Pat  Black  refer  to? 

17  A      My  recollection  on  this  is  hazy  but  1 

18  learned  at  some  point  there  was  an  RT  --  or  I'd 

19  heard  —  someone  mentioned  that  there  was  an  RTC 

20  regulation  on  the  confidentiality  of  information  and 

21  1  had  never  seen  it,  and  1  think  1  assume  from  this 

22  that  Francine  was  trying  to  get  it  from  Pat  Black  for 
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1  me. 

2  Q      Did  you  ever  get  it? 

3  A      Actually,  1  believe  I  have  seen  it  at  some 

4  point. 

5  Q      Did  you  get  it  between  June  20th,  1994  and 

6  August  10th,  1994? 

7  A      1  don't  know  for  sure.    I  may  have. 

8  Q      Is  it  fair  to  say,  though,  that  as  of  the 

9  date  of  this  document  you  were  ~ 

10  A      By  the  way,  as  I  understand  it,  this  is  not 

1 1  a  secret  document  or  anything;  it's  an  RTC  policy 

12  document. 

13  Q      Is  it  fair  to  say  that  as  of  June  20th, 

14  1994  you  were  at  least  generally  aware  that  RTC 

15  documents  or  information  had  some  confidentiality 

16  attached  to  them,  or  might  have  some  confidentiality 

17  attached  to  them? 

18  A      I  was  aware  that  RTC  was  an  agency  and  any 

19  agency  has  some  confidentiality  interests  in  some  of 

20  its  documents. 

21  Q      You  were  aware  that  there  might  be  some 

22  regulations  on  that  issue? 
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1  A      Yeah,  I  was.   Someone  had  made  me  aware  of 

2  it. 

3  Q      Now  -- 

4  A      By  the  way,  the  reason  that  we  were  aware 

5  of  that,  someone  ~  actually,  I  don't  know  whether 

6  that  was  later.   It  had  come  up  as  an  issue  maybe  as 

7  we  were  thinking  about  questions  and  answers  for 

8  Bentsen's  testimony  back  in  March.   I  had  known  about 

9  it  for  a  very  long  time. 

1 0  By  the  way,  it  did  not  have  anything  to  do 

1 1  with  the  conduct  of  this  investigation  from  my 

12  perspective.   I  was  not  looking  for  it  for  the 

1 3  conduct  of  this  information.   It  was  relating  back  to 

14  what  had  happened  in,  you  know,  June  --  I'm  sorry, 

15  September  or  October  of  '93.   My  recollection  is  it 

16  was  an  item  of  curiosity  for  me. 

17  Q      Well,  the  point  I  want  to  make  sure  that  we 

18  have  clear  is  this.    As  of  June  1994  you  were  aware 

1 9  that  there  was  certain  information  generated  by  the 

20  RTC  as  to  which  there  were  RTC  regulations  governing 

2 1  their  use  and  confidentiality;  correct? 

22 A      I  was  aware  that  RTC  had  regulations 
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1  regarding  confidentiality  of  information,  presumably 

2  its  information.    What  that  information  was  I  did  not 

3  know. 

4  Q      Moving  further  down  you  have  a  bullet  that 

5  says  "Treasury  counsel  needs  to  know  what  Treasury 

6  witnesses'  testimony  will  be"? 

7  A      Right. 

8  Q      Is  that  in  connection  with  the  counseling 

9  you  would  do  to  prepare  the  Secretary  for  his 

10  testimony? 

11  A      Yes. 

12  Q      And  then  underneath,  is  it  fair  to  say, 

1 3  there  are  three  options  for  getting  that  information? 

14  A      Yes. 

15  Q      One  is  to  sit  in  on  IG  interviews? 

16  A      Uh-huh. 

17  Q      And  it  says  "Ed  disfavors";  correct? 

18  A      That's  what  it  says. 

19  Q      Who  is  Ed? 

20  A      Knight. 

21  Q      Why  did  he  disfavor  that? 

22  A      I  don't  know. 
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1  Q      The  second  says  "follow  IG  interview  with 

2  our  own"? 

3  A      Right. 

4  Q      That  indicates  the  possibility  of 

5  conducting  your  own  interview? 

6  A      Right. 

7  Q      The  third  says  "review  IG  reports  of 

8  interview.   Bob  disfavors.    See  Waco"? 

9  A      Right. 

10  Q      What  is  the  reference  to  Bob  disfavors? 

1 1  A      Bob  McNamara. 

12  Q      Why  did  he  disfavor  reviewing  -- 

13  A      Apparently  something  similar  was  in  Waco 

14  and  he  saw  some  problem  with  it. 

15  Q      What  was  the  problem? 

16  A      1  don't  know. 

17  Q      Did  you  have  a  discussion  about  this  issue? 

18  A      Probably.    1  assume  that's  how  1  knew  that 

19  Bob  disfavored  it. 

20  Q      Do  you  remember  if  he  told  you  why  he 

21  disfavored  it? 

22  A      1  don't  remember.   The  reference  to  "see 
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1  Waco"  suggests  that  he  said  at  least  that  it  was  a 

2  problem  in  Waco.   Whether  he  ~  1  don't  know.    1 

3  don't  really  remember  that. 

4  Q      Why  was  it  necessary  for  Treasury  counsel 

5  to  know  what  the  Treasury  witnesses'  testimony  would 

6  be  in  order  to  prepare  the  Secretary's  testimony? 

7  A      Because  the  Secretary  would  be  expected  to 

8  testify  regarding  the  facts  of  the  contacts  when  he 

9  went  before  the  House  and  the  Senate  and  he  didn't 

10  know. 

11  Q      As  of  June  1 994,  were  you  aware  that  the 

12  Secretary  himself  was  a  fact  witness  concerning  the 

13  facts? 

14  A      1  was  aware  that  Jean  Hanson  thought  that 

15  the  Secretary  had  known  of  ~  well,  something  about 

16  discussion  with  the  White  House  back  in  I  guess 

17  February  of  '93  --  '94. 

18  Q      How  did  you  know  that? 

19  A      Because  when  1  was  working  on  questions  and 

20  answers  to  prepare  Bentsen  for  the  testimony  that  he 

21  was  giving  before  a  number  of  appropriations 

22  subcommittees  in  March,  three  in  March  and  one  in 
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1  April  of  1994,  the  very  first  ~  it's  interesting. 

2  Actually,  I  was  preparing  questions  and  answers  when 

3  you  don't  know  anything  except  what's  been  in  the 

4  newspapers.   Preparing  questions  is  one  thing  but 

5  preparing  answers  is  another.   We  didn't  have  any  of 

6  the  information. 

7  Dennis  Foreman  and  Steve  and  I  were  working 

8  on  preparing  those  questions  and  answers  and  because 

9  we  had  no  information  we  showed  them  to  Jean  Hanson 

10  and  she  wrote  some  notes  on  there  that  were  cryptic 

11  to  me  at  the  time  and  largely  remain  cryptic  now. 

12  But  that  suggested  that  senior  Treasury  officials  may 

13  have  known  about  a  —  or  maybe  more  than  one  meeting 

14  with  the  White  House. 

1 5  Q      And  you  took  that  to  include  the  Secretary 

16  himself? 

17  A      I  did  not  know  what  it  meant. 

1 8  Q      Well,  you  testified  a  moment  ago  that  as  of 

1 9  June  1 994  you  did  understand  that  Ms.  Hanson  had  the 

20  belief  or  had  expressed  the  belief  that  the  Secretary 

2 1  had  knowledge  about  at  least  one  or  more  contacts? 

22  A      Right. 
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1  Q      Where  did  you  get  that  information  from? 

2  A      Later,  within  a  matter  of  days,  I  found  out 

3  that  the  Secretary  and  Jean  had  had  a  very  brief 

4  conversation  in  which  the  Secretary  told  her  that  he 

5  had  a  different  recollection  than  hers. 

6  Q      And  how  did  you  learn  that? 

7  A      I  don't  remember. 

8  Q      From  whom  did  you  learn  it? 

9  A      I  don't  remember  from  who. 

10  Q      When  did  you  learn  it? 

11  A      In  March  of  '94,  sometime.   Probably  early, 

12  before  mid-March. 

13  Q      So  you  knew  as  of  June  1994  that  the 

14  Secretary  was  actually  going  to  be  a  witness 

1 5  concerning  the  contacts  and  that  his  own  testimony 

16  might  be  — 

17  MR.  PORTNOY:    That  wasn't  the  testimony 

1 8  that  he  knew  he  was  going  to  be  a  witness,  that  the 

19  Secretary  was  going  to  be  a  witness. 

20  MR.  CHERTOFF:    I  said  that  he  might  be  a 

21  witness  ~  let  me  withdraw  the  question. 

22  BY  MR.  CHERTOFF: 
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1  Q      You  knew  as  of  June  of  1 994  that  the 

2  Secretary  had  factual  knowledge  concerning  a  material 

3  issue  involving  the  contacts  with  Treasury  --  between 

4  Treasury  and  the  White  House,  and  that  his  ~  let  me 

5  finish  the  question  —  and  that  his  recollection 

6  would  be  ~  was  in  conflict  with  that  expressed  by 

7  Jean  Hanson? 

8  A      Actually  I  don't  know  that  he  had  factual 

9  knowledge.   I  knew  that  Jean  Hanson  thought  he  did. 

10  Q      And  you  knew  that  he  said  he  did? 

1 1  A      Yeah. 

12  Q      So  you  knew  there  was  going  to  be  an  issue 

13  about  whether  he  knew  about  the  contacts? 

14  A      Right. 

1 5  Q      You  knew  that  would  be  an  important  issue? 

16  A      Uh-huh. 

17  Q      Correct?   When  you  say  "uh-huh"  — 

18  A      No,  1  didn't  consider  it  an  important 

19  issue. 

20  Q      1  want  to  make  sure  we  take  this  step  by 

21  step.   In  June  of  1994  you  were  aware  that  Ms.  Hanson 

22  had  the  view  that  Mr.  Bentsen  was  aware  of  at  least 
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1  one  of  these  Treasury- White  House  contacts;  correct? 

2  A      Yes. 

3  Q      You  knew  that  Ms.  Hanson  had,  in  fact, 

4  expressed  a  view  that  she  had  told  Mr.  Bentsen  about 

5  one  of  these  contacts;  right? 

6  A      No,  that  somehow  he  knew. 

7  Q      And  you  knew  that  the  Secretary  disagreed 

8  with  Ms.  Hanson  on  that  point;  correct? 

9  A      Uh-huh. 

10  Q      And  you  knew  that  because  you  were  a 

1 1  participant  in  the  preparations  for  the  Secretary's 

12  testimony  in  March,  so  you  were  paying  attention  to 

13  it? 

14  A      Before  the  appropriations  committee, 

15  correct. 

16  Q      You  knew  that  the  issue  of  whether  there 

17  were  contacts  and  how  many  contacts  there  were  would 

18  be  an  important  issue  to  the  Senate;  right? 

19  A      Yes. 

20  Q      You  knew  that  whether  the  Secretary 

21  approved  of  those  contacts  or  knew  of  those  contacts 

22  would  be  an  issue  for  the  Senate? 
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1  A      No,  I  did  not. 

2  Q      You  thought  the  Senate  --  didn't  it  occur 

3  to  you  that  the  Senate  would  be  interested  in  knowing 

4  if  there  were  contacts  the  Secretary  knew  about  ~ 

5  A      I  need  to  draw  a  distinction  for  you.    What 

6  the  Senate  considers  important  and  what  I  consider 

7  important  are  not  necessarily  the  same  thing. 

8  Q      1  am  asking  you  ~ 

9  A      1  did  not  consider  it  important  whether  the 

10  Secretary  had  known  about  it  or  not. 

1 1  Q      I'm  asking  you  whether  you,  in  your  mind, 

12  in  June  of  1994  understood  that  the  Senate  might 

13  consider  it  important  that  the  Secretary  of  the 

14  Treasury  knew  about  a  contact  at  the  time  that  it 

15  occurred? 

16  A      Yes. 

17  Q      You  knew  the  Senate  might  consider  that 

1 8  important? 

19  A      1  thought  the  Senate  might  consider  it 

20  important. 

21  Q      And  you  knew  that  there  might  be  —  that  if 

22  the  Secretary  were  called  as  a  witness  and  if 
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1  Ms.  Hanson  were  called  as  a  witness  there  might  be  a 

2  difference  in  the  testimony? 

3  A      Yes. 

4  Q      In  June  of  1 994  did  you  discuss  with 

5  Mr.  Foreman  or  with  anybody  else  the  possibility  that 

6  there  should  be  some  restriction  on  whether  the 

7  Secretary  should  see  Ms.  Hanson's  testimony  regarding 

8  this  issue? 

9  A      No  ~  oh,  wait  a  minute.   The  Secretary 

10  reluctantly  had  agreed  to  a  request  that  you  and 

1 1  Mr.  Codinha  had  made  of  the  department  that  that  he 

12  and  other  Treasury  witnesses  not  see  other  Treasury 

13  witnesses'  testimony. 

14  Q      And  what  was  your  understanding  of  what 

1 5  that  agreement  was? 

16  A      That  —I'm  not  sure  it's  appropriate  to 

17  characterize  it  as  an  agreement.  It  may  be.   Rutin 

18  any  case,  the  terms  of  it  were  that  --  certainly  the 

19  terms  of  the  Senate's  request,  Senate  staffs 

20  request,  were  that  Treasury  witnesses  not  see 

2 1  documents  that  had  been  produced  from  other  Treasury 

22  witnesses'  offices  and  that  Treasury  witnesses  ~ 
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1  beyond  that  I'd  actually  —  to  some  extent  that 

2  agreement  was  documented.   And  the  details  of  it,  1 

3  don't  want  to  volunteer  to  testify  about  because  I 

4  don't  remember  it  that  well. 

5  Q      Did  the  Secretary  agree  not  to  see  or  hear 

6  about  the  content  of  other  Treasury  witnesses' 

7  testimony  before  he  testified  himself  in  a 

8  deposition? 

9  A      I  think  that  was  the  understanding. 

10  Q      Is  it  a  fact  that  the  Secretary  did  not 

1 1  get,  either  directly  or  indirectly,  the  content  of 

12  other  witnesses'  testimony  before  the  IG,  before  his 

13  deposition  on  the  27th  of  July,  1994? 

14  A      Yes. 

15  Q      Do  you  know  when  transcripts  ~  when  did 

16  you  first  see  transcripts  of  Ms.  Hanson's  deposition 

17  for  the  IG? 

18  A      Sometime  around  ~  sometime  after  July  8th 

19  but  before  July  13th. 

20  Q      And  did  you  help  to  prepare  the  Secretary 

21  for  his  testimony  in  the  deposition? 

22  A      Yeah,  later. 
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1  Q      Before  July  27? 

2  A      Yeah. 

3  Q      So  that  at  the  time  that  you  assisted  the 

4  Secretary  in  preparing  for  his  deposition,  you  had 

5  seen  Ms.  Hanson's  sworn  testimony  before  the 

6  Inspectors  General? 

7  A      But  I  had  not  read  them  and  I  had,  in  fact, 

8  subsequently  returned  them  to  Francine. 

9  Q      So  you  held  them  in  your  possession  and  you 

10  never  read  them? 

11  A      Right. 

12  Q      Why  didn't  you  read  them? 

13  A      I  didn't  have  time. 

14  Q      Why  did  you  return  them  to  Francine? 

15  A      Because  she  asked  for  them  back. 

16  Q      Did  anybody  else  look  at  them? 

17  A      No. 

18  Q      When  did  she  ask  for  them  back? 

19  A      1  don't  remember,  but  it  was  within  -  it 

20  was  —  the  whole  thing  happened  between  July  8th  and 

21  July  13th  as  it's  framed  by  my  notes.    I  don't 

22  remember  the  dates. 
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1  Q      Why  did  she  ask  for  them  back? 

2  A      I  don't  know. 

3  Q      She  didn't  tell  you  anything  about  that? 

4  A      She  was  actually  pretty  reserved  in 

5  discussing  it,  and  1  didn't  see  that  it  made  a  great 

6  deal  of  sense  to  engage  in  a  discussion  with  her. 

7  She  asked  for  it  back,  I  gave  it  to  her. 

8  Q      Those  transcripts  first  got  to  you  on  July 

9  8th? 

10  A      No,  1  don't  know  that.   No,  1  don't  know 

1 1  that.   What  1  know  is  that  in  my  notes  there  is  a 

12  note  that  Francine  was  going  to  send  an  E-mail  to 

13  Cottos  about  Treasury  counsel  getting  access  to  the 

14  transcripts.   1  know  at  some  point  I  got  them  and 

15  there  is  a  note  that  looks  ~  it  looks  like  a  note  I 

16  made  to  myself  for  a  call  to  Francine  to  tell  her 

17  that  I  had  returned  them  ~ 

18  Q      Was  it  your -- 

19  A      --on  the  13th. 

20  Q      Was  it  your  understanding  that  you'd 

2 1  returned  the  transcripts  because  the  Inspector 

22  General's  office  had  raised  an  objection  to 
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1  transcripts  being  furnished  to  anybody  outside  of  the 

2  Inspector  General's  group? 

3  A      I'm  not  sure  why  they  were  being  returned. 

4  Q      At  the  time  you  received  transcripts  from 

5  Ms.  Kemer,  do  you  know  whether  Mr.  Knight  received 

6  transcripts? 

7  A      I  have  no  information  that  he  did.   He  did 

8  not  get  them  from  me. 

9  MR.  PORTNOY:    Did  he  testify  that  he 

10  received  them  from  Ms.  Kemer?  I  might  have  missed 

1 1  that. 

12  MR.  O'CALLAGHAN:    He  did. 

13  MR.  PORTNOY:    I  missed  that,  I'm  sorry. 

14  THE  WITNESS:    I  don't  know  the  number.   It 

15  was  four  or  five  transcripts.   Something  like  that. 

16  BY  MR.  CHERTOFF: 

17  Q      Let  me  show  you  what's  been  marked  for 

18  identification  as  16000.    Again,  are  those  your 

19  handwritten  notes? 

20  A      Uh-huh. 

21  Q      And  it  comes  out  of  your  spiral  notebook? 

22  A      Right. 
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1  Q      And  they  were  contemporaneously  entered  on 

2  June  21st,  1994? 

3  A      Uh-huh. 

4  (Witness  reviewed  the  document.) 

5  MS.  STERGIS:    Just  a  moment.    I'm  not 

6  finished. 

7  (Pause.) 

8  BY  MR.  CHERTOFF: 

9  Q      The  initials  at  the  top  of  the  page  are 

10  whose? 

11  A      Foreman's. 

12  Q      And  does  this  reflect  a  telephone  call  or 

13  communication  you  had  with  Dennis  Foreman? 

14  A      It  actually  looks  more  like  the  kind  of 

15  note  that  I  would  write  to  make  sure  that  I  covered 

16  things  in  a  call  to  Foreman. 

17  Q      And  as  you  go  down,  would  you  read  us  what 

18  you  wrote  here? 

19  A      "Jane  Ley  called." 

20  Q      Who  is  Jane  Ley? 

21  A      Jane  Ley  is  the  deputy  general  counsel, 

22  Office  of  Government  Ethics.    "Francine-Ken-Dennis 
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1  meeting.   Memorandum  of  understanding.   Subjects  to 

2  deal  with,  information,  evaluation  of  performance. 

3  Wall  off  Dennis  fi^om  IG  factfinding  but  Dennis,"  it 

4  looks  like,  and  "JH,"  which  would  be  Jean  Hanson, 

5  "does  need  info  as  Treasury  witness  maybe  in 

6  preparing  Dennis  and  Jean.   No  need  to  identify  what 

7  source  of  facts." 

8  Q      Now,  what  does  that  refer  to? 

9  A      Actually  there  are  two  separate  things 

10  there.   The  first  appears  to  refer  to  what 

1 1  Francine  —  the  nature  of  Francine's  relationship 

12  with  the  independent  counsel. 

13  Q      Independent  counsel  or  the  Inspector 

14  General? 

15  A      Inspector  General. 

16  Q      Was  this  something  that  Jane  Ley  could  have 

17  raised? 

18  A      It  could  have  been.   It  could  have  been.   I 

19  don't  recall  ever  talking  to  Jane  about  it,  about  — 

20  Q      Who  raised  the  issue  of  Francine's 

21  relationship  with  the  Inspector  General? 

22  A      I  don't  know. 
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1  Q      Do  you  know  if  the  Inspector  General, 

2  people  in  the  Inspector  General's  office  raised  an 

3  objection? 

4  A      I  don't  know.   As  far  as  I  know,  Francine 

5  raised  it. 

6  Q      And  tell  us  again  in  that  first  section 

7  what  the  discussion  is  or  what  the  note  ~ 

8  A      It's  not  a  discussion.    It  suggests  that 

9  Jane  Ley  called  Dennis  about  this  ~  I  don't  know  if 

10  that's  true  or  not  ~  and  that  they  were  in 

1 1  connection  with  what  Jane  called  Dennis  about,  there 

12  was  a  need  for  a  meeting  between  Francine  and  Dennis 

13  and  Ken. 

14  Q      Ken  is  you? 

15  A      Yes,  Ken  is  me. 

16  Q      Was  there  a  meeting? 

17  A      Not  that  I  recall. 

18  Q      And  what  were  the  subjects  to  be  dealt  with 

19  in  the  meeting? 

20  A      My  assumption  is  that  this  relates  to 

21  something  that  Francine,  either  for  her  own  purposes 

22  or  someone  else  thought  it  was  a  good  idea,  wanted  to 
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1  do  to  document  the  absence  of  a  reporting 

2  relationship  with  respect  to  the  work  that  she  was 

3  doing  on  the  Treasury- White  House  contacts  between 

4  her  and  Jean  Hanson. 

5  Q      And  the  specific  reference  to  information 

6  and  evaluation  performance  denotes  what? 

7  A      Probably  —  I'm  not  sure  about 

8  information.   Evaluation  performance  would  be 

9  Francine  was  going  to  be  doing  legal  work,  assisting 

10  the  Inspector  General  in  conducting  his  factfinding 

1 1  and  there  was  a  concern  that  Jean  Hanson  should  not 

12  evaluate  her  performance  as  she  did  that  work. 

13  Q      Was  there  also  a  concern  that  Jean  Hanson 

14  not  get  information  about  the  investigation  as  it  was 

15  going  on? 

16  A      Probably. 

17  Q      What  did  you  understand  to  be  the  reason 

1 8  for  that  concern? 

19  A      Presumably  Jean  was  in  some  sense  a  subject 

20  or  a  target  of  whatever  this  inquiry  was. 

21  Q      In  other  words,  her  conduct  was  a  material 

22  issue  in  the  inquiry? 
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1  A      Clearly,  yes. 

2  Q      And  therefore  there  was  a  concern  expressed 

3  by  somebody  that  you  were  aware  of  as  of  June  2 1  st 

4  that  Francine,  if  she  was  going  to  work  on  the 

5  investigation,  not  be  sharing  information  with  or  be 

6  evaluated  by  someone  who's  own  actions  were  going  to 

7  be  the  subject  of  ~ 

8  A      By  Jean  Hanson. 

9  Q      And  you  understood  the  principle  to  be  that 

10  someone  whose  actions  are  being  investigated 

1 1  shouldn't  be  someone  who  can  control  the 

12  investigation? 

13  A      It  is  reasonable  to  infer  that  principle  as 

14  the  concern  that  motivated  raising  the  issue  in  the 

15  first  place. 

16  Q      Did  you  see  a  concern  about  that? 

17  A      It  wasn't  something  that  I  had  given  much 

1 8  thought  to. 

19  Q      When  it  came  to  your  attention  on  June 

20  21st,  1994  did  you  give  it  some  thought? 

21  A      I  don't  remember  this  coming  to  my 

22  attention  on  June  21st.    It  could  well  have.   What  I 
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1  recall  is  that  Dennis  at  one  point  called  me  and  said 

2  that  Francine  was  working  on  a  memo  to  structure  her 

3  relationship  with  the  IG  and  with  the  general  counsel 

4  for  purposes  of  conducting  this  inquiry  and  he  asked 

5  me  to  look  at  the  memo  that  she  had  drafted. 

6  Q      A  reference  in  the  next  passage,  "wall  off 

7  Dennis  Foreman  from  IG  factfinding,  but  Dennis 

8  Foreman  and  Jean  Hanson  does  need  information  as 

9  Treasury  witness." 

10  What  does  that  relate  to? 

11  A      I  don't  know.    It's  what  it  says.   It 

12  doesn't  refresh  any  recollection  of  a  conversation. 

13  Q      Who  suggested  that  Dennis  Foreman  be  walled 

14  off  from  IG  factfinding? 

15  A      I  don't  know. 

16  Q      Did  someone  raise  the  concern  as  of  June 

17  21st,  1994  that  since  Dennis  Foreman's  actions  were 

18  the  subject  of  the  investigation  too  that  he 

19  shouldn't  be  involved  in  the  factfinding  process? 

20  A      Other  than  -  and  I  don't  remember  the  time 

21  frame,  but  other  than  Dennis  himself  with  this 

22  concern  that  he  had  about  never  even  seeing  any  of 
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1  the  information  that  related  to  RTCs  investigation 

2  of  Madison,  I  don't  remember  anyone  raising  a  concern 

3  about  Dennis. 

4  Q      Does  the  term  "wall  off  mean  something  to 

5  you? 

6  A      Yeah,  insulate. 

7  Q      Did  either  Dennis  Foreman  or  somebody  else 

8  as  of  June  21st  take  the  position  that  Dennis  Foreman 

9  would  be  insulated  from  the  Inspector  General 

10  factfinding? 

11  A      I  don't  know. 

12  Q      And  then  the  concept  that  "DF  and  JH  does 

13  need  information  as  Treasury  witness  maybe  in 

14  preparing  Dennis  Foreman  and  JH  no  need  to  ID  what 

15  source  of  facts." 

16  What  does  that  passage  reflect? 

17  A      I  don't  know. 

18  Q      Was  that  your  concern? 

19  A      I  don't  think  so. 

20  Q      Was  it  Jean  Hanson  -- 

21  A      I  don't  remember  it  being  specifically  a 

22  concern  of  mine. 
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1  Q      Was  it  Jean  Hanson's  concern? 

2  A      I  don't  know. 

3  Q      Was  it  Dennis  Foreman's  concern? 

4  A      I  don't  know. 

5  Q      Is  the  concept  that's  set  forth  in  this 

6  note  that  although  Dennis  Foreman  and  Jean  Hanson  are 

7  supposed  to  be  walled  off  from  the  factfinding,  they 

8  needed  the  same  information  to  be  prepared  as 

9  witnesses  and  it  could  be  given  to  them? 

10  A      What  information? 

1 1  Q      About  what  had  been  determined  by  the  IG's 

12  factfinding? 

13  A      Oh,  I  don't  know  that  that's  a  reference  to 

14  that  at  all.   They  needed  some  information  ~  I  don't 

15  know  what  information  —  whether  as  I  wrote  this, 

16  there  was  any  contemplation  about  specific 

17  information.   It  really  doesn't  ~  I  don't  remember 

18  why  I  wrote  this. 

19  Q      When  it  says  here  "maybe  in  preparing  DF 

20  and  JH  no  need  to  ID  what  source  of  facts,"  is  the 

21  suggestion  in  that  sentence  that  one  could  give 

22  information  to  Dennis  Foreman  and  Jean  Hanson  as  long 
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1  as  you  concealed  where  that  information  came  from? 

2  A      It  says  what  it  says.    It  really  doesn't 

3  refresh  any  recollection  that  I  have. 

4  Q      At  any  point  in  time,  did  you,  in  your 

5  mind,  consider  the  possibility  that,  in  preparing 

6  either  Jean  Hanson  or  Dennis  Foreman,  you  would  use 

7  information  gained  from  the  Inspector  General's 

8  investigation  to  prepare  them,  but  simply  not  tell 

9  them  where  that  information  came  from? 

10  A      Again,  we  were  trying  to  figure  out  whether 

1 1  we  would  assist  the  Treasury  witnesses  in  preparing 

12  at  all.    We  really  didn't  get  —  we  never  had  a  real 

13  opportunity  to  consider  exactly  how  we  would  do  it. 

14  Q      And  you  have  no  recollection  of  what 

1 5  prompted  this  note? 

16  A      No. 

17  Q      You  don't  know  if  you  talked  about  this 

18  with  Dennis  Foreman? 

19  A      No,  I  don't.    I  mean  there  are  any  number 

20  of  possibilities  and  I  just  don't  remember  what  it 

21  was.   I  don't  --  actually,  I  told  you  that  I  recalled 

22  a  conversation  which  Dennis  indicated  to  me  that 
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1  Francine  was  working  on  a  memo  that  would  structure 

2  her  relationship  with  the  IG  and  the  Office  of 

3  General  Counsel  for  purposes  of  assisting  them  with 

4  the  IG  with  this  inquiry.   And  he  asked  me  to  look  at 

5  that,  and  I  do  remember  having  looked  at  it.   And 

6  actually  we've  produced  two  copies  of  it,  one  a  final 

7  and  one  with  my  notes  on  it.    But  beyond  that,  I 

8  don't  remember. 

9  Q      You  did  write  Exhibit  16000,  that's  your 

10  handwriting? 

11  A      Yes. 

12  Q      Let  me  show  you  what's  been  marked  as 

13  Exhibit  10974,  Bates  number,  for  identification. 

14  (Witness  reviewed  the  document.) 

15  Is  that  your  handwriting? 

16  A      Yes. 

17  Q      Is  that  your  spiral  notebook? 
IS  A      Yeah,  it  appears  to  be. 

19  Q      There's  a  faint  notation  at  the  top.    Is 

20  that  FK  6/22/94? 

21  A      It  could  be  FK,  could  be  EK. 

22  Q      Who  is  EK? 
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1  A      EK  is  either  Ellen  Kulka  or  Ed  Knight. 

2  Q      And  FK  would  be  Francine  Kemer? 

3  A      Right. 

4  MR.  CHERTOFF:    Could  I  ask  counsel  to  go 

5  back  and  supply  us  with  a  letter  of  what  that  is. 

6  MR.  BUCKLES:    Yes. 

7  BY  MR.  CHERTOFF: 

8  Q      As  you  follow  the  page  down,  does  this 

9  reflect  a  telephone  call  with  Ms.  Kemer? 

10  A      It  looks  to  me  like  it's  me  telling  - 

1 1  writing  down  a  reminder  to  call  her. 

12  Q      Does  that  suggest  to  you  that  it  may  be  EK 

13  at  the  top,  that  it  was  a  conversation  ~  a 

14  consequence  of  a  conversation  you  had  with  Ed  Knight? 

15  A      That's  really  hard  to  tell. 

16  Q      Now,  it  says  here  "call  Francine.   Can 

17  White  House  counsel  sit  in  on  IG  interviews." 

18  A      Yes,  this  was  still  ~  1  mean  everybody  was 

19  trying  to  figure  out  how  they  were  going  to  get  the 

20  information  they  needed  to  do  their  various  jobs. 

21  Q      Well,  did  the  White  House  counsel  contact 

22  you  and  ask  you  to  see  whether  the  White  House 
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1  counsel  could  sit  in  on  the  IG  interview? 

2  A      1  don't  think  so.    That  would,  that  wasn't 

3  normally  ~  if  they  had  that  kind  of  question,  they 

4  would  have  contacted  the  IG  counsel  directly. 

5  Q      Why  were  you  concerned  then  about  whether 

6  the  White  House  counsel  could  sit  in  on  the  IG 

7  interviews? 

8  A      I  was  interested  in  how  the  whole  process 

9  was  going  to  work. 

10  Q      Did  you  have  any  responsibilities  in  terms 

1 1  of  helping  the  White  House  conduct  its  own 

12  examination  of  these  issues? 

13  A      No. 

14  Q      Were  you  involved  in  preparing  White  House 

15  witnesses? 

16  A      No. 

17  Q      Why  then  was  it  a  matter  of  concern  to  you 

18  about  whether  the  White  House  counsel  - 

19  A      It  was  a  matter  of  interest.   The  process 

20  was  a  matter  of  interest. 

21  Q      Was  this  something  that  was  part  of  your 

22  responsibility,  or  something  that  was  a  matter  of 
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1  curiosity? 

2  A      I  suppose  it  was  my  responsibility  to  know 

3  how  the  process  was  going  to  go. 

4  Q      Did  anybody  ~ 

5  A      It  also  had  implications  for  how  Treasury 

6  counsel  would  be  able  to  handle  it.    I  mean  it  was 

7  just  there  was  no  ~  well. 

8  Q      Was  there  a  request  from  the  Secretary's 

9  office  to  determine  how  White  House  counsel  could  get 

10  information  about  the  IG  interviews? 

11  A      No. 

12  Q      No? 

13  A      No. 

14  Q      The  next  line  says  "what  about"  and  I  can't 

1 5  read  the  next  word. 

16  A      What  about  getting. 

17  Q      There  is  something,  what  about  us  — 

18  A      What  about  Treasury  getting. 

19  Q      Treasury  getting  access  to  IG  interview 

20  minutes? 

21  A      Right. 

22  Q      And  then  the  next  one,  which  is  crossed 


1  out,  says  "transcripts  of  IG  interviews.   Does  IG," 

2  and  what's  the  next  word? 

3  A      Plan. 

4  Q      "Do  we  want."   What  do  those  notes  refer 

5  to? 

6  A      It  again  reflects  we  were  thinking  about 

7  how  we  would  be  able  to  get  the  information  that  we 

8  needed  to  do  our  jobs. 

9  Q      And  in  this  connection,  when  you  say  our 

10  jobs? 

11  A      Actually  I'm  not  even  sure  at  this  stage  of 

12  the  game.   Oh,  I  see  this  is  a  question  about  whether 

13  the  IG  is  going  to  do  transcripts,  so  that  we  would 

14  be  able  to  ~  so  that  the  question  would  then  come 

15  up,  do  we  want  them. 

16  Q      When  you  say  we,  you  mean  you  and 

17  Mr.  Knight  in  order  to  prepare  the  Secretary  for  his 

18  testimony? 

19  A      Me,  Mr.  Knight  and  Mr.  McHale  and 

20  Mr.  McNamara. 

21  Q      In  order  to  prepare  the  Secretary  for  his 

22  testimony? 
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1  A      Yeah,  for  whatever  ~  yeah. 

2  Q      Let  me  show  you  what's  been  marked  for 

3  identification  as  Exhibit  389,  Bates  number.   Is  this 

4  the  memorandum  to  which  you  referred  earlier? 

5  MS.  STERGIS:    Excuse  me.  Counsel.    I  have 

6  not  had  an  opportunity  to  read  this  nor  have  I  been 

7  provided  any  of  these  documents  before  you've  started 

8  examining  the  witness. 

9  MR.  CHERTOFF:    I  thought  you  produced  these 

10  documents. 

1 1  MS.  STERGIS:    But  I  would  like  the 

12  opportunity  to  read  it  now  before  you  examine  the 

13  witness. 

14  (Witness  reviewed  the  document.) 

15  BY  MR.  CHERTOFF: 

16  Q      Do  you  recognize  this  memorandum? 

17  A      Yes. 

18  MS.  STERGIS:    Sir,  I'd  just  like  to  clarify 

19  for  the  record  I  have  not  been  involved  at  all  in  the 

20  Treasury  document  production,  and  further  it's  not 

21  clear  to  me  whether  this  was  from  the  Treasury 

22  production  or  from  the  IG  production.    I  have  not 
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1  seen  the  IG  production.   May  1  inquire,  was  it  from 

2  the  Treasury  or  the  IG  production? 

3  MR.  CHERTOFF:    I  must  say  I  can't  tell  you 

4  off  the  top  of  my  head. 

5  THE  WITNESS:    1  have  not  seen  a  version  of 

6  this  version  stamped  confidential  before.   I  don't 

7  know  whether  that's  your  stamp  or  somebody  else's. 

8  BY  MR.  CHERTOFF: 

9  Q      It's  not  the  Senate's  stamp.   Let  me  ask 

10  you,  do  you  recognize  the  document  itself? 

1 1  A      Yes,  but  I  have  never  seen  one  with  a 

12  confidential  stamp  on  it.    1  can  only  assume  that 

13  this  is  the  same  document  that  I  have  seen.   I 

14  haven't  done  a  word-to-word  comparison. 

15  Q      Is  the  content  the  same? 

16  A      Yes. 

17  Q      Do  you  remember  working  on  a  memorandum 

1 8  that  was  to  go  to  the  deputy  Inspector  General 

19  regarding  Ms.  Kemer's  circumstances  as  she 

20  participated  as  counsel  to  the  Inspector  General  in 

21  this  inquiry  regarding  the  White  House-Treasury 

22  contacts? 
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1  A      No. 

2  Q      Were  you  asked  to  look  at  a  memo  that  was 

3  going  to  be  addressing  how  Francine  Kemer  would  be 

4  evaluated  and  how  she  would  be  handled 

5  administratively? 

6  A      Yes. 

7  Q      Is  this  the  memorandum  that  you  were  asked 

8  to  look  at  in  draft  form? 

9  A      Yeah,  I  was  asked  to  look  at  a  draft  of  it. 

10  Q      How  come  you  were  asked  to  look  at  it? 

11  A      I  frequently  have  advised  the  Office  of 

12  General  Counsel  concerning  its  relationships  with  the 

13  counsel  to  the  Inspector  General,  going  back  to  1989 

14  when  I  drafted  the  Treasury  order  that  implemented 

15  the  statutory  Inspector  General  within  the  Department 

16  of  the  Treasury. 

17  Q      Who  raised  the  issue  of  preparing  a 

1 8  memorandum  like  this? 

19  A      I  don't  know  who  raised  the  issue  of 

20  preparing  a  memorandum.   Dennis  had  called  me  and 

21  told  me  that  Francine  had  contacted  him  about  it,  and 

22  that  he  had  asked  her  to  go  and  see  me,  and  I  did. 


1  Q      Did  you  understand  that  the  issue  that  was 

2  being  addressed  by  the  memorandum  was  the  need  to 

3  make  sure  that  the  personnel  who  were  involved  in 

4  conducting  or  having  access  to  the  product  of  this 

5  Inspector  General  investigation  would  be  completely 

6  independent  fi-om  the  general  counsel's  office? 

7  A      I  actually  at  the  time  understood  it  as 

8  completely  independent  fi*om  Jean  Hanson. 

9  Q      I  want  to  direct  your  attention  to  the 

10  second  paragraph,  where  it  says  "given  the  nature  of 

1 1  the  inquiry,  we  have  therefore  agreed  that  Ms.  Kemer 

12  and  members  of  her  staff  will  report  solely  to  the 

13  Inspector  General  on  any  matters  relating  to  the 

14  investigation.   Neither  Ms.  Kemer  nor  her  staff  will 

15  communicate  any  information  about  the  substance  of 

16  this  inquiry  without  specific  authorization  from  the 

17  Inspector  General." 

1 8  Did  you  understand  that  this  paragraph 

19  indicated  that  Ms.  Kemer  and  her  staff  were  not  to 

20  talk  about  any  information  about  the  substance  of 

21  this  inquiry  with  anybody  outside  of  the  Inspector 

22  General's  office  without  the  Inspector  General's 
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1  permission? 

2  A      Yes. 

3  Q      Did  you  understand  that  that  included 

4  anybody  within  the  Office  of  General  Counsel? 

5  A      Yes. 

6  Q      In  other  words,  the  restriction  this 

7  memorandum  placed  was  not  merely  a  restriction  on 

8  communicating  with  Jean  Hanson,  it  was  a  restriction 

9  on  communicating  with  anybody  in  the  Office  of 

10  General  Counsel;  correct? 

1 1  A      Right  —  with  anybody? 

12  Q      Outside  of  the  Inspector  General's  office. 

13  A      Right. 

14  Q      And  that  would  include  anybody  in  the 

1 5  Office  of  General  Counsel? 

16  A      It  would  include  anybody  else  in  the 

17  department. 

18  Q      And  that  would  include  you? 

19  A      Right,  regarding  the  substance  of  the 

20  inquiry. 

21  Q      And  likewise,  there  was  a  restriction  on 

22  her  reporting  to  anybody  but  the  Inspector  General  on 
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1  any  matters  relating  to  the  investigation;  correct? 

2  A      Well,  yeah,  I  understood  that  to  relate  to 

3  reporting  relationship.    In  other  words,  on  an  org 

4  chart,  the  normal  org  chart  has  Francine  reporting  to 

5  the  deputy  general  counsel. 

6  Q      With  this  investigation,  this  letter  or 

7  this  memorandum  indicates  that  she  was  to  report  on 

8  matters  relating  to  the  investigation  directly  to  the 

9  Inspector  General? 

10  A      Right. 

1 1  Q      And  not  to  anybody  else;  right? 

12  A      Yeah,  for  organizational  purposes. 

13  Q      Well,  was  it  your  understanding  that  she 

14  could  report  to  others  for  some  other  purpose  with 

15  respect  to  this  investigation? 

16  A      I  did  not  understand  her  to  be  disabled 

17  from  talking  to  anybody.    I  understood  that  this  was 

18  an  adjustment  of  her  normal  organizational 

19  relationship. 

20  Q      I  want  to  be  quite  clear  about  this. 

21  A      This,  by  the  way,  is  an  issue  with  a  long 

22  history  within  the  department. 
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1  Q      I'm  interested  only,  frankly,  in  this 

2  memorandum  because  we're  dealing  with  this  issue 

3  here.   My  question  to  you  is,  putting  aside  casual 

4  social  conversation  or  discussions  about  matters 

5  unrelated  to  the  investigation  ~ 

6  A      Unrelated  to  the  substance  of  the  inquiry. 

7  Q      Let's  direct  your  attention  back  to  Exhibit 

8  389. 

9  A      Okay. 

10  Q      There  are  two  provisions  in  the  second 

1 1  paragraph;  correct? 

12  A      Right. 

13  Q      One  provision  says  that  Ms.  Kemer  shall 

14  report  solely  to  the  Inspector  General  on  any  matters 

15  relating  to  the  investigation? 

16  A      Right. 

17  Q      Correct? 

18  A      Right. 

19  Q      And  you  agree  with  me  that  that  excludes 

20  anybody  in  the  general  counsel's  office;  correct? 

21  A      It  excludes  any  organizational  reporting 

22  relationship  with  anybody  in  the  general  counsel's 
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1  office. 

2  Q      Do  you  see  the  word  "organizational"  or 

3  "reporting"  ~ 

4  A      You  asked  me  how  I  understood  it. 

5  Q      No,  I'm  asking  you  whether  you  see  in  the 

6  language  a  reference  to  ~ 

7  MR.  PORTNOY:    I  think  the  witness  has 

8  answered  — 

9  MS.  STERGIS:    Objection;  argumentative. 

10  MR.  PORTNOY:    --  how  he  understands  this 

1 1  document  and  the  fact  that  you  want  him  to  understand 

12  it  differently  isn't  going  to  change  his 

1 3  understanding. 

14  BY  MR.  CHERTOFF: 

15  Q      Did  you  have  a  discussion  with  somebody 

16  where  you  said  or  where  they  said  to  you,  of 

17  course  ~  in  substance,  of  course,  Ms.  Kemer  can 

1 8  continue  to  report  in  a  nonorganizational  way  about 

19  matters  relating  to  this  investigation  — 

20  A      No. 

21  Q      —to  the  Office  of  the  General  Counsel? 

22  A      No. 
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1  Q      Was  it  your  understanding,  after  this 

2  memorandum  was  written,  that  Ms.  Kemer  would  be 

3  dealing,  would  be  reporting  to  you  or  anyone  in  the 

4  general  counsel's  office  about  any  subject  related  to 

5  the  investigation? 

6  A      In  an  organizational  sense,  no. 

7  Q      In  any  sense? 

8  A      I  did  not  take  this  ~  first  of  all, 

9  Francine  could  talk  to  anybody  the  IG  said  she  could 

10  talk  to. 

1 1  Q      Assuming  the  Inspector  General  had  not 

12  given  approval? 

13  A      I  assumed  that  Francine  would  not  discuss 

14  the  substance  of  this  inquiry  with  me  without  the 

15  Inspector  General  being  happy  with  it. 

16  Q      That's  not  the  question.   The  question  is 

17  this.   Was  it  your  understanding,  after  this 

18  memorandum  was  promulgated,  that  without  the 

19  permission  of  the  Inspector  General,  Ms.  Kemer  would 

20  be  permitted  to  report  to  someone  in  the  general 

21  counsel's  office  about  any  matter  related  to  the 

22  investigation? 
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1  A      In  an  organizational  sense,  no. 

2  Q      In  any  other  sense,  did  you  believe  she 

3  could  do  so? 

4  A      This  memo  indicates  that  she  can  talk  about 

5  something  that  is  not  the  substance  of  the  inquiry 

6  even  without  authorization  from  the  Inspector 

7  General.   She  can  talk  about  anything  she  wants  with 

8  his  authorization. 

9  Q      I  want  to  take  the  question  step  by  step. 

10  Let's  assume  ~  let's  put  out  of  the  question  the 

1 1  possibility  of  specific  authorization  from  the 

12  Inspector  General.   The  question  is,  putting  that 

13  possibility  aside,  was  it  your  understanding  under 

14  this  memorandum  that  there  was  any  sense  in  which 

15  Ms.  Kemer  was  supposed  to  continue  reporting  to  the 

16  general  counsel's  office  on  any  matter  relating  to 

17  the  investigation? 

18  MS.  STERGIS:    Objection;  asked  and 

1 9  answered. 

20  MR.  CHERTOFF:    I  don't  believe  it  has 

21  been. 

22  BY  MR.  CHERTOFF: 
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1  Q      I'd  like  to  ask  you  to  answer  it. 

2  A      Not  in  an  organizational  sense.   1  did  not 

3  take  the  word  "reporting"  there  ~  and  I  tried  to 

4  tell  you  before  but  you  didn't  listen  to  me,  that  I 

5  come  to  this  with  a  long  history  of  negotiating  with 

6  the  Office  of  the  Inspector  General  over  whether  or 

7  not  there  will  be  independent  counsel.   And  when  we 

8  talk  about  reporting,  we're  talking  about  an 

9  organizational  reporting  relationship.   I  am  talking 

10  about  an  organizational  reporting  relationship.   I 

1 1  didn't  write  this  but  that's  the  way  I  understood  it. 

12  Q      Does  that  long  history  ~ 

13  A      And  in  fact,  it  draws  a  distinction  in  the 

14  first  sentence  between  organizationally  reporting 

15  relationship  and  in  the  second  between  discussions. 

16  Q      Does  this  long  history  of  negotiating 

17  reporting  relationships  involve  situations  where  the 

18  Inspector  General  was  investigating  conduct  within 

19  the  Office  of  General  Counsel? 

20  A      It  contemplated  that  as  a  possibility. 

21  Q      And  there  were  instances  where  that 

22  happened? 


1  A      No. 

2  Q      That  you  negotiated  ~ 

3  A      But  it  contemplated  ~  that  was  one  of  the 

4  issues  that  the  Inspector  General  had  raised  in  those 

5  discussions  with  the  general  counsel  and  the  deputy 

6  secretary  in  years  past. 

7  Q      And  it  was  contemplated  that,  in  a 

8  situation  like  that,  there  was  any  sense  in  which  the 

9  Inspector  General's  counsel  would  be  reporting  to  the 

1 0  Office  of  General  Counsel? 

1 1  A      There  are  a  lot  of  very,  very  long, 

12  protracted  negotiations.   To  speak  of  what  was 

13  contemplated  there  is -- 

14  Q      I  want  to  get  back  to  this  situation  and 

15  I'm  going  to  ask  you  again  because  I'm  having 

16  difficulty  understanding  what  the  answer  is. 

17  MR.  BUCKLES:    Counsel,  can  I  suggest  that 

18  one  of  the  things  that  might  help  us  out  maybe  if  you 

19  have  a  definition  of  what  "reporting"  is  because  ~ 

20  MR.  CHERTOFF:    What  will  help  me  is,  I'm 

21  just  dealing  with  the  English  on  the  page. 

22  BY  MR.  CHERTOFF: 
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1  Q      Is  there  any  sense  in  which  you  believed 

2  after  this  memorandum  was  published,  that  without  the 

3  permission  of  the  Inspector  General,  Ms.  Kemer  could 

4  report  to  the  Office  of  Genera!  Counsel  on  any 

5  matters  relating  to  the  investigation? 

6  A      Not  in  an  organizational  reporting  sense. 

7  You  asked  me  what  ~ 

8  MS.  STERGIS:    Counsel,  please  allow  the 

9  witness  to  finish  his  answer. 

10  BY  MR.  CHERTOFF: 

11  Q      Is  there  any  reporting  sense  in  which  you 

12  believed  after  this  memo  was  promulgated,  that 

13  Ms.  Kemer  could  continue  to  report  to  the  Inspector 

14  General  on  matters  relating  to  the  investigation 

15  without  the  prior  permission  of  the  Inspector 

16  General? 

17  MS.  STERGIS:    I'd  like  to  hear  the  question 

18  read  back,  please. 

19  (The  reporter  read  the  record  as  requested.) 

20  BY  MR.  CHERTOFF: 

21  Q      I  withdraw  the  question.    I  misspoke. 

22 After  this  memo  was  published,  was  there 
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1  any  sense  in  which  you  believed  Ms.  Kemer  could 

2  continue  to  report  to  the  general  counsel's  office  on 

3  any  matter  relating  to  the  investigation  without  the 

4  prior  permission  of  the  Inspector  General? 

5  A      Yes. 

6  Q      In  what  sense? 

7  A      I  believe  that  she  could  talk  to  us  about 

8  the  process  they  were  going  to  follow. 

9  Q      And  what  would  that  include? 

10  A      I  mean  from  my  perspective,  what  it 

1 1  included  was,  you  know,  how  they  would  do  the 

12  interviews;  frankly  when  we  would  get  the  information 

13  that  the  interviews  would  produce  so  we  could  prepare 

14  the  Secretary  for  his  fulfillment  of  his  management 

15  responsibilities,  and  for  testifying  about  having 

16  done  so  before  the  Senate. 

17  Q      Was  it  your  understanding  that  she  could 

18  tell  you  the  order  in  which  interviews  were  to  be 

19  conducted? 

20  A      It  was  certainly  my  understanding  that  she 

21  could  tell  me  when  a  witness  was  scheduled  —  she  was 

22  telling  me  when  witnesses  were  scheduled  for 
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1  interviews. 

2  Q      Could  she  tell  you  what  questions  were 

3  going  to  be  asked? 

4  A      No.   I  didn't  think  about  whether  she  could 

5  tell  me  that.    She  didn't  tell  me  that. 

6  Q      Could  she  ask  you  for  advice  about  what 

7  questions  should  be  asked? 

8  A      The  question  didn't  come  up.    I  didn't 

9  think  about  it  at  the  time.    I'm  not  sure  she 

10  couldn't  seek  advice  whenever  she  felt  it  was 

1 1  appropriate  to  get  it. 

12  Q      So  you  felt,  under  the  terms  of  this 

13  memorandum,  she  could  seek  advice  from  the  Office  of 

14  General  Counsel  concerning  how  questioning  of 

15  witnesses  in  the  IG's  investigation  should  be 

16  conducted? 

17  A      If  you  are  asking  me  what  1  thought  at  the 

18  time,  I  did  not  think  that  at  the  time.    I  didn't 

19  think  about  that  at  all. 

20  Q      Could  she  submit  a  draft  of  the  Inspector 

21  General's  report  to  the  general  counsel's  office  for 

22  editing? 
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1  MS.  STERGIS:    A  draft  of  which  report? 

2  BY  MR.  CHERTOFF: 

3  Q      Of  the  Inspector  General's  office  to  the 

4  Office  of  General  Counsel  for  editing. 

5  A      Presumably,  if  she  had  the  IG's 

6  concurrence. 

7  Q      Without  the  IG's  concurrence? 

8  A      I  don't  know.    I  mean  it  does  ~  I  don't 

9  know.   You  understand  that  my  role  in  this  memorandum 

10  was  the  edits  which  are  shown.    I  had  no  part  in 

1 1  writing  it  other  than  the  edits  that  are  shown  on  a 

12  copy  of  the  document  we've  produced. 

13  Q      You  were  aware  of  it,  you  were  aware  that 

14  there  was  a  final  version  that  was  promulgated? 

15  A      Oh,  yeah. 

16  Q      And  you  understood  that  that  final  version 

17  bound  Ms.  Kemer? 

18  A      Sure. 

19  Q      Now,  within  the  Office  of  General  Counsel, 

20  apart  from  Ms.  Kemer,  at  any  time  between  June  and 

21  August  5th,  1994,  was  there  any  kind  of  wall  or 

22  insulation  created  around  Ms.  Hanson  and  Ms.  Foreman? 
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1  A      Mr.  Foreman. 

2  Q      Mr.  Foreman.   I'm  sorry. 

3  A      Certainly  Ms.  Hanson  ~  well,  mostly  Jean 

4  wasn't  there.   I  don't  know  that  there  was  any  formal 

5  wall  created  around  it.    I  think  Jean  had  her  own 

6  discomfort  about  talking  to  us,  and  as  a  practical 

7  matter,  it  didn't  happen. 

8  Q      Was  there  any  memorandum  or  action  of  any 

9  kind  taken  to  formally  separate  Ms.  Hanson  and 

10  Mr.  Foreman  from  any  information  generated  in  the 

1 1  course  of  the  Inspector  General's  investigation? 

12  A      There  were  informal  steps  with  respect  to 

13  Mr.  Foreman;  as  I  mentioned  before,  he  didn't  want 

14  it.   And  Jean  wasn't  there.   So  there  was  no  formal 

1 5  step  taken 

16  Q      So  there  was  never  a  memorandum  written 

17  along  the  lines  of  Exhibit  389  that,  in  any  sense, 

18  indicated  that  there  was  a  restriction  within  the 

19  Office  of  General  Counsel  on  communicating 

20  information  about  the  substance  of  the  Inspector 

21  General's  inquiry  to  Ms.  Hanson? 

22  A      No. 

154 

1  Q      Likewise,  there  was  no  memorandum  along  the 

2  lines  of  Exhibit  389  that  ever  restricted  the 

3  communication  of  information  about  the  substance  of 

4  the  Inspector  General's  inquiry  to  Mr.  Foreman; 

5  correct? 

6  A      Right. 

7  (Recess.) 

8  BY  MR.  CHERTOFF: 

9  Q      Were  you  involved  at  all  in  discussions 

10  concerning  the  time  frame  within  which  the  Inspector 

1 1  General  would  complete  his  work  or  the  Inspectors 

12  General  would  complete  their  work? 

13  A      Yes. 

14  Q      With  whom? 

15  A      Primarily  with  Ed  Knight  and  Bob  McNamara, 

16  Steve  McHale  and  myself 

17  Q      When  did  those  occur? 

18  A      Over  and  over  again. 

19  Q      And  what  was  the  issue  being  discussed 

20  about  timing? 

21  A      Would  the  Inspector  General  get  back  to  OGE 

22  with  the  facts  in  time  for  OGE  to  give  the  Secretary 
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1  the  advice  that  he  had  asked  for  before  he  had  to  go 

2  testify  before  Congress,  and  also  so  that  he  could 

3  decide  what,  if  any,  actions  he  was  going  to  take 

4  before  he  had  to  testify  before  Congress. 

5  Q      Was  there  a  discussion  about  how  to  speed 

6  up  the  IG's  investigation? 

7  A      How  to  do  it? 

8  Q      Yes. 

9  A      No. 

10  Q      Was  there  a  discussion  about  whether  it 

1 1  could  be  speeded  up? 

12  A      There  was  discussion  about  whether  it  would 

13  be  done  in  time.    I  don't  remember  any  discussion 

14  about  how  to  speed  it  up  or  -- 

15  Q      Was  there  a  deadline? 

16  A      The  Senate's  —  well,  actually  I'm  not  sure 

17  that.   I  don't  remember  when  we  ~  the  deadline  ~ 

18  well,  there  was  a  deadline  for  the  work  that  we  had 

19  to  do. 

20  Q      Was  there  a  deadline  for  the  Inspector 

21  General's  work? 

22 A      1  don't  believe  anyone  set  any  particular 
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1  deadline. 

2  Q      Did  you  ever  hear  of  anybody  communicating 

3  to  the  Inspector  General  that  the  work  had  to  be 

4  finished  by  a  certain  date  so  it  could  be  up  to  OGE 

5  and  be  ready  for  the  Secretary? 

6  A      No,  1  don't  remember  communicating,  or 

7  anyone  communicating,  to  the  Inspector  General  dates 

8  by  which  they'd  have  to  complete  their  work. 

9  Q      Was  there  discussion  about  which  you  were 

10  aware  about  the  scope  of  the  Inspector  General's 

1 1  investigation? 

12  A      Not  that  1  was  involved  in.   Not  that  I 

13  know  of    I  mean  —  well,  1  know  that  the  Office  of 

14  Government  Ethics  and  the  Inspector  General  were 

1 5  that  ~  OGE,  in  essence,  was  trying  to  figure  out 

16  what  provisions  of  the  standards  of  conduct  would 

1 7  apply  to  the  contacts  that  had  been  reported  in  the 

18  press.   And  I  sort  of  generally  understood  that  they 

19  were  trying  to  help  the  IG  figure  out  what  to  look  at 

20  in  order  that  OGE  could  give  the  advice  to  the 

2 1  Secretary  he  sought. 

22  Q      Was  there  discussion  about  how  far  the 
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1  Inspectors  General  should  delve  in  the  White  House  to 

2  see  where  communications  about  RTC  matters  were 

3  transmitted? 

4  A      Not  that  I  was  involved  in  or  ever  became 

5  aware  of. 

6  Q      Were  you  involved  in  dealing  with  the  White 

7  House  on  their  production  of  documents  to  the 

8  Inspectors  General? 

9  A      I  was  ~  I  became  aware  of  it  ~  I'm  not 

10  sure  if  I  even  became  aware  of  it  before  it 

1 1  happened.   I  certainly  in  no  way  coordinated  it.    I 

12  wasn't  involved  in  making  it  happen.    I  was  aware 

13  that  it  happened. 

14  Q      Did  you  get  copies  of  the  documents  from 

15  the  White  House  that  were  produced  to  the  Inspector 

16  General? 

17  A      I  think  so,  but  I'm  not  sure. 

18  Q      Were  they  transmitted  to  you  first  so  that 

19  you  could  transmit  them  to  the  Inspector  General? 

20  A      I  don't  believe  so.    I  don't  believe  so. 

21  Q      Where  did  you  get  your  copies  of  the  White 

22  House  ~ 


1  A      From  the  White  House. 

2  Q      Were  there  conditions  attached  to  your 

3  receiving  them? 

4  A      Yeah,  basically  conditions  of 

5  confidentiality. 

6  Q      Written  conditions? 

7  A      I  don't  think  there  were  written 

8  conditions. 

9  Q      Was  there  a  transmittal  letter? 

10  A      I  don't  recall  there  being  a  transmittal 

1 1  letter. 

12  Q      Did  you  receive  these  documents  from  the 

13  White  House  at  the  same  time  that  they  were  being 

14  furnished  to  the  Inspector  General? 

15  A      I  don't  know. 

16  Actually  I  have  seen  correspondence  that 

17  tells  me  that  they  were  transmitted  to  the  Inspector 

18  General  on  the  5th  or  6th  of  July.    I  don't  remember 

19  when  we  got  them. 

20  Q      Did  you  get  them  before  Secretary  Bentsen 

21  was  deposed? 

22  A      Yes. 
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1  Q      Did  you  get  them  before  the  House  hearings? 

2  A      The  House  hearings,  you  mean  before  — 

3  Q      Before  the  House  hearings. 

4  A      When  did  the  House  hearings  start? 

5  Q      In  late  July. 

6  A      Yeah,  I'm  pretty  sure  we  had  them  before 

7  that. 

8  Q      Did  you  get  them  at  the  time  you  first  got 

9  transcripts  from  Franc  ine  Kemer? 

10  A      I  don't  know.    I  suspect  we  got  them  before 

1 1  then,  but  I  don't  know. 

12  Q      Would  you  say  you  got  them  in  early  July? 

13  A      1  don't  remember  exactly  when  we  got  them. 

14  Q      Approximately  in  early  July? 

15  A      I  honestly  don't  remember  when  we  got  them. 

16  Q      Did  you  furnish  any  transcripts  of  IG 

17  interviews  or  depositions  to  the  White  House? 

18  A      Did  I  personally? 

19  Q      Yes. 

20  A      No. 

21  Q      Do  you  know  of  anybody  who  did? 

22  A      Yes. 
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1  Q      Who? 

2  A      My  deputy  did. 

3  Q      Who  is  that? 

4  A      Steve  McHale. 

5  Q      When  did  he  do  that? 

6  A      On  July  23rd. 

7  Q      Before  July  23rd,  were  any  transcripts 

8  furnished  to  the  White  House,  that  you  know  of,  from 

9  the  Inspector  General's  investigation? 

10  A      No. 

1 1  Q      Were  there  summaries  of  transcripts  that 

12  were  conveyed  to  the  White  House  before  July  23rd? 

13  When  I  say  "summaries  of  transcripts,"  I'm  referring 

14  again  to  the  IG  transcripts. 

15  MS.  STERGIS:    What  do  you  mean,  by  the 

16  White  House? 

17  BY  MR.  CHERTOFF: 

18  Q      To  anybody  in  the  White  House. 

19  A      No. 

20  Q      Was  the  content  of  any  deposition 

21  transcript  developed  by  the  Inspectors  General 

22  conveyed  to  the  White  House  before  July  23rd? 


3668 

161 

1  A      Not  that  I  know  of. 

2  Q      Let  me  direct  your  attention  to  Exhibit 

3  16002.    Again,  are  these  in  your  handwriting? 

4  A      Yeah. 

5  Q      And  are  they  from  the  spiral  notebook  ~ 

6  A      Hold  on  a  second.   Let  me  read  them. 

7  (Witness  reviewed  the  document.) 

8  Okay. 

9  Q      Are  they  from  the  spiral  notebook  that  you 

10  were  keeping  contemporaneous  notes  in? 

1 1  A      They  were  from  the  spiral  notebook  that  I 

12  kept  all  my  notes  in. 

13  Q      Now,  I  can't  read  the  note  at  the  top.   Can 

14  you? 

15  A      Neither  can  I. 

16  MR.  CHERTOFF:    Again  I'm  going  to  ask  that 

17  these  be  ftimished  with  a  better  copy. 

18  MR.  BUCKLES:    Yes. 

19  BY  MR.  CHERTOFF: 

20  Q      Does  it  seem  to  relate  to  a  telephone 

2 1  conversation? 

22 A      Yeah  --  well,  it  seems  —  it  looks  like  the 
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1  kind  of  note  that  I  would  have  written  in 

2  anticipation  of  a  telephone  conversation. 

3  Q      And  can  you  go  through  the  notations? 

4  A      "IG  on  private  counsel  document  access  and 

5  attorney  proffers.   Meet  with  Cesca  re:  attorney 

6  proffers."   And  then  the  relationship  of  the  next 

7  line  of  next  to  the  previous  line  of  text,  I'm  not 

8  sure.   It  says  "with  cross-fertilization  and  document 

9  tours.   Meeting  with  Cesca.   Can't  let  Senate/House 

10  interview  our  folks  before  we  do.    Three  days  before 

11  Senate  interview." 

12  Q      Now,  the  upper  part  of  the  page  before  the 

13  redaction,  would  you  explain  what  that  refers  to? 

14  A      It  looks  to  me  ~  I  don't  remember  what  it 

15  refers  to.    But  I  surmise  that  someone  had  a  concern 

16  about  whether  the  IG  would  have  a  problem  with 

17  private  counsel  having  access  to  the  documents  that 

18  we  had  produced  to  Fiske  and  with  private  counsel 

19  attorneys  coming  in  and  telling  us  what  their  clients 

20  had  testified  about. 

21  Q      Now,  when  you  say  coming  in  and  telling  you 

22  what  their  clients  had  testified  about,  that  means 
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1  you  and  Mr.  McNamara? 

2  A      Right. 

3  Q      And  that  was  in  connection  with  your 

4  preparation  of  the  Secretary? 

5  A      Right. 

6  Q      So  at  this  point  in  time,  did  you  envision 

7  that  you  might  be  able  to  get  from  the  private 

8  attorneys  information  about  what  the  individual 

9  witnesses  had  testified  about  before  the  Inspector 

10  General? 

11  A      At  this  point  in  time,  that  seemed  to  us  to 

12  be  one  way  that  we  might  get  information. 

1 3  Q      And  that  would  avoid  the  need  to  get  the 

14  actual  transcripts  of  the  depositions? 

15  A      I  don't  know  that  that's  a  necessary 

16  corollary. 

1 7  Q      You  saw  a  benefit  to  getting  the 

1 8  transcripts  of  the  depositions  in  addition  to  getting 

19  the  proffers? 

20  A      We  were  trying  to  figure  out  ways  to  get 

2 1  information  anyway  we  could  in  the  compressed  time 

22  frame  we  had  to  deal  with.   Certainly  attorney 
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1  proffers  were  one  thing  we  had  contemplated. 

2  Q      What  does  the  reference  to 

3  cross-fertilization  mean? 

4  A      I  don't  know. 

5  Q      Does  that  have  to  do  with  information  being 

6  transferred  from  or  being  commingled  from  different 

7  sources? 

8  A      1  don't  know  what  it  refers  to. 

9  Q      Does  it  involve  the  possibility  of 

10  contaminating  one  witness's  testimony  by  letting  the 

1 1  witness  know  what  others  have  said? 

12  A      I  don't  know. 

13  Q      What  do  document  tours  mean? 

14  A      Document  tours  means  showing  people 

15  documents. 

16  Q      The  reference  to  meeting  with  Cesca,  was 

1 7  this  a  report  of  a  meeting  or  a  proposal  for  what  was 

18  going  to  be  discussed  in  a  meeting? 

19  A      1  can't  tell  what  the  date  of  this  is.    I 

20  met  with  Bob  Cesca  and  Jim  Cottos  and  Francine  Kemer 

21  on  June  28th,  and  I  simply  don't  know  what  the 

22  relationship  between  that  meeting  and  this  note  is. 
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1  whether  it's  before  or  after. 

2  Q      Now,  this  reference  to  "can't  let 

3  Senate/House  interview  our  folks  before  we  do  three 

4  days  before  Senate  interview,"  what  does  that  mean? 

5  A      I  have  no  idea. 

6  Q      Whose  opinion  was  that  it  would  be  a  bad 

7  idea  to  have  Senate  or  House  interviews  take  place  of 

8  the  Treasury  people  before  Treasury  interviews? 

9  A      I  don't  recall. 

10  Q      Can  you  think  of  any  reason  why  someone 

1 1  would  have  thought  that  was  desirable? 

12  A      Why  what  was  desirable? 

13  Q      To  make  sure  that  the  Senate/House 

14  interviews  followed  on  the  interviews  conducted  by 

1 5  Treasury  person. 

16  A      Well,  except  for  the  normal  fact  that  it's 

17  our  job  to  manage  our  agency  and  not  the  Senate's,  I 

18  can't  think  of  any  other  reason. 

19  Q      That  was  the  reason  you  wanted  to  ~ 

20  A      1  don't  know  whether  that  was  the  reason 

21  reflected  here  or  not.    That  wasn't  the  question  you 

22  asked.   You  asked  can  1  think  of  any  reason. 


1  Q      And  that's  the  reason  you  think  of,  that  it 

2  was  in  order  because  it  was  your  job  to  manage  the 

3  agency? 

4  A      My  thought  about  that  reason  is  a  product 

5  of  now.    I  have  no  idea  what  that  note  refers  to. 

6  Q      Now,  you  indicated  you  in  fact  had  a 

7  meeting  with  Mr.  Cesca  on  the  28th? 

8  A      Right. 

9  Q      I'm  going  to  show  you  16003.    Is  that 

10  again,  in  your  own  writing  in  your  spiral  notebook,  a 

1 1  record  of  something  that  transpired  at  that  meeting? 

12  A      1  don't  know  whether  it's  something  that 

13  transpired  at  the  meeting  or  whether  it's  something 

14  that  I  might  have  talked  with  Bob  about  before  the 

15  meeting  or  after  the  meeting. 

16  Q      And  again,  can  you  read  this  to  us  and  tell 

17  us  what  it  refers  to? 

18  A      "Private  counsel  proffers  to  Treasury 

19  attorneys.  Not  till  IG  finishes  all  Treasury 

20  interviews." 

21  Q      Was  that  Mr.  Cesca' s  view  as  communicated 

22  to  you? 
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1  A      It  may  have  been.   I  don't  know. 

2  Q      Did  Mr.  Cesca  tell  you  that  the  Inspectors 

3  General  wanted  to  finish  their  interviews  before  you 

4  and  Mr.  McNamara  got  proffers  from  the  private 

5  counsel? 

6  A      He  may  well  have. 

7  Q      Did  he  tell  you  he  wanted  that  because  he 

8  didn't  want  to  have  counsel  who  might  be  representing 

9  the  witnesses  know  what  other  witnesses  had  said 

10  until  after  all  the  interviews  were  completed? 

11  A      1  have  no  recollection  of  him  saying 

12  anything  like  that  to  me. 

13  Q      Let  me  direct  your  attention  now  to  Exhibit 

14  16004  for  identification. 

15  (Witness  reviewed  the  document.) 

16  A      Yeah. 

1 7  Q      Again,  is  this  a  note  in  your  handwriting 

18  in  your  spiral  notebook? 

19  A      Yes. 

20  Q      The  notation  at  the  top,  what  does  that 

21  say? 

22 A      "For  Jane  S.,"  Jane  Sherboume,  "telephone 


1  conversation." 

2  Q      What  does  that  indicate? 

3  A      That  indicates  that  these  were  things  that 

4  I  wanted  to  talk  about  with  Jane  when  I  called  her. 

5  Q      The  date  is  July  1,  1994? 

6  A      Right. 

7  Q      What  were  the  issues  you  wanted  to  talk  to 

8  Jane  Sherboume  about? 

9  A      When  Treasury  and  White  House  would 

10  exchange  copies  of  their  respective  documents  with 

1 1  each  other,  whether  and  when. 

12  What  their  discussions  with  the  Senate 

13  Banking  Committee  were  regarding  confidentiality  of 

14  documents  that  were  being  turned  over  or  would  be 

15  turned  over  to  the  Senate. 

16  This  "grand  jury  will  White  House  get,  do 

17  they  hear  Senate  Banking  will  seek."   I'm  not  sure 

1 8  what  that  was  about.   I  mean  the  Senate  had  already 

19  asked  for  some  documents  that  we  had  turned  over  to 

20  the  grand  jury,  coincidentally  we  had  turned  over  to 

21  the  grand  jury,  the  Fiske  grand  jury  so  I'm  not  sure 

22  what  that's  about. 


168 


3672 

169 

1  "Treasury  presence  at  White  House 

2  interviews  of  Treasury  folks.    Was  that  a  way  that  we 

3  could  arrange  to  get  information." 

4  Three  or  four  pages  of  White  House 

5  sensitive  documents.   That  presumably  is  documents 

6  that  the  White  House  did  not  want  to  furnish  us. 

7  What  we  needed  to  talk  about  those,  I'm  not  sure. 

8  And  "debrief  on  their  Hill  discussions," 

9  presumably  they  were  up  talking  to  the  Hill  and  we 

10  wanted  to  hear  what  they  had  heard. 

1 1  Q      Directing  your  attention  to  the  entry  that 

12  says  "Treasury  presence  at  White  House  interviews  of 

13  Treasury  folks,"  when  you  say  Treasury  presence,  in 

14  this  context  do  you  mean  yourself? 

15  A      Treasury  counsel,  I'm  pretty  sure  that's 

16  what  it  would  mean. 

1 7  Q      And  at  this  point,  were  you  considering  the 

18  possibility  of  obtaining  the  information  you  needed 

19  to  prepare  the  Secretary  by  sitting  in  on  the  White 

20  House  interviews  of  Treasury  personnel? 

21  A      We  were  considering  that  as  one  way  of 

22  obtaining  information  we  needed. 
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1  Q      Was  that  because  at  that  point  you  weren't 

2  sure  the  Inspector  General  would  provide  you  with 

3  copies  of  the  transcripts? 

4  A      It  was  because  it  was  a  way  that  was 

5  available.  I  wouldn't  tie  those  two  together 

6  necessarily. 

7  Q      Were  you  casting  about  for  different  ways 

8  you  could  find  out  about  what  the  witnesses  were 

9  saying  concerning  Treasury- White  House  contacts  so 

10  you  could  have  that  information  to  prepare  your 

1 1  Secretary? 

12  A      To  enable  the  Secretary  to  perform  his 

13  responsibilities  and  to  testify  about  them,  yep. 

14  Q      When  you  say  "to  enable  the  Secretary  to 

15  perform  his  responsibilities,"  you  knew  that  OGE  was 

16  going  to  be  furnishing  a  report  to  the  Secretary 

17  detailing  their  findings  and  advice;  correct? 

18  A      Actually  we  knew  that  OGE  was  going  to  be 

19  giving  the  Secretary  advice  about  whether  ethics 

20  rules  had  been  violated. 

21  Q      And  you  knew  that  that  would  be  the  end 

22  product  of  the  Inspector  General's  investigation? 
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1  A      Well,  it  would  be  built  on  the  Inspector 

2  General's  factfinding. 

3  Q      And  so  that,  when  that  was  submitted,  there 

4  would  be  a  body  of  factfinding  that  would  be 

5  available  and  that  would  support  the  OGE  report; 

6  correct? 

7  A      Well,  we  knew  that  the  OGE  would  advise  us 

8  whether  facts  found  by  the  Inspector  General 

9  evidenced  violation  of  any  provisions  or  the 

10  standards  of  conduct. 

1 1  Q      Now,  your  desire  to  get  facts  from  the 

12  witnesses  was  to  assist  you  in  preparing  the 

13  Secretary  to  testify? 

14  A      Right,  about  what  had  happened. 

15  Q      And  you  were,  during  this  period  of  time  in 

16  late  June  or  early  July,  casting  about  for  ways  that 

17  you  could  obtain  information  about  what  had  gone  on, 

1 8  what  had  been  ~  what  these  witnesses  were  saying  so 

19  that  you  could  then  use  that  to  prepare  the  Secretary 

20  for  his  testimony? 

21  A      I  guess  I  have  a  problem  with  "casting 

22  about  for  ways."   We  were  considering  what  options 

172 

1  were  available. 

2  Q      So  you  could  get  that  information? 

3  A      Right. 

4  Q      Because  it  was  important  for  you  to  have 

5  the  information  about  what  the  witnesses  were  saying 

6  in  order  to  allow  you  to  prepare  the  Secretary  to 

7  testimony? 

8  A      In  the  first  instance,  it  was  important  to 

9  ioiow  what  had  happened  so  that  the  Secretary  would 

10  determine  what  action  was  appropriate.   And  in  the 

1 1  second  instance,  he  would  have  to  talk  about  what  had 

12  happened  and  what  he  had  done  about  it  to  the  Senate 

13  and  the  House. 

14  Q      And  you  did  not  want  to  simply  wait  for  OGE 

15  to  complete  its  work  and  then  have  that  transmitted 

16  to  the  Secretary  to  give  him  the  information  he 

17  needed? 

18  A      We  had  concerns  that  OGE  might  very  ~  in 

19  fact  OGE,  later,  on  in  the  process,  said  that  ~  we 

20  had  concerns  that  OGE  would  not  get  back  to  the 

21  Secretary  with  their  advice  before  he  had  to 

22  testify.   They  had  told  us  that  there  was  a  risk  that 
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1  that  would  happen  and  they  had  offered  to  come  brief 

2  him  if  that  was  what  was  going  to  happen. 

3  Q      So  that  OGE  itself  indicated  that,  if  there 

4  was  a  problem  concluding  the  report,  they  would  be 

5  prepared  at  least  orally  to  give  the  Secretary 

6  preliminary  review  of  their  advice? 

7  A      Advice. 

8  Q      So  that  you  knew  that  that  would  be 

9  available  in  some  form  or  another  to  the  Secretary 

10  when  he  testified? 

1 1  A      Eventually  we  knew  that.   I'm  not  sure 

12  we  --  I  don't  remember  when  that  offer  was  made  by 

13  OGE. 

14  Q      And  at  this  point  in  time,  which  is  to  say 

15  around  July  1,  you  were  considering  alternative  ways 

16  you  could  get  information  about  what  the  witnesses 

17  were  saying  so  you  could  use  that  to  prepare  the 

1 8  Secretary  on  your  own? 

19  A      Right. 

20  Q      Let  me  show  you  what's  been  marked  as  16005 

21  for  identification. 

22 (Witness  reviewed  the  document.) 
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1  Again,  is  that  in  your  handwriting  in  your 

2  spiral  notebook? 

3  A      Yes. 

4  Q      It's  dated  July  1st,  1994  and  it  has  the 

5  initials  DF  at  the  comer.   Does  that  refer  to  Dennis 

6  Foreman? 

7  A      In  all  likelihood  it  does,  yes,  sure. 

8  Q      It  indicates  "IG  interview  Dennis  8:30 

9  Wednesday  afternoon,  Beth's  notes  later."   What  are 

10  Beth's  notes? 

1 1  A      Dennis  had  had  a  conversation  with  Beth 

12  Nolan.   Beth's  notes  of  that  conversation  were  in 

13  documents  that  the  White  House  had  provided  to  us. 

14  And  this  sounds  like  a  decision  that  Beth's  notes 

15  would  not  be  shown  to  Dennis  until  later. 

16  Q      Whose  decision? 

17  A      Unclear. 

18  Q      And  it  goes  on  to  say  "two  parts:   one, 

19  facts;  two,  ethics  opinions"? 

20  A      Right. 

21  Q      What  does  that  reflect? 

22  A      In  all  likelihood  a  guess  about  what  the  IG 
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1  would  talk  to  Dennis  about. 

2  Q      Was  this  a  guess  or  did  someone  communicate 

3  to  you  from  the  IG's  office  what  the  subject  matter 

4  of  the  questioning  would  be? 

5  A      I  don't  know. 

6  Q      Did  you  represent  Mr.  Foreman  at  this 

7  deposition? 

8  A      No. 

9  Q      Who  did? 

10  A      1  don't  know.    I  think  Treasury  had  an 

1 1  attorney  there,  1  just  don't  remember  who  it  was. 

12  Q      And  were  you  the  person  representing  Dennis 

13  in  setting  up  the  appointment  for  the  Inspector 

14  General  interview? 

15  A      1  was  not  representing  Dennis. 

16  Q      Were  you  the  person  who  was  acting  on  his 

17  behalf  in  arranging  the  interview? 

18  A      That's  the  same  as  representing  him,  and  I 

19  was  not  doing  that. 

20  Q      Well,  did  Dennis  arrange  his  own 

21  appointment  for  the  interview? 

22 A      I  don't  know. 
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1  Q      Did  you  arrange  the  appointment  for  the 

2  interview? 

3  A      I  doubt  it. 

4  Q      How  did  you  come  to  know  he  was  going  to  be 

5  interviewed? 

6  A      I  don't  remember.   1  may  have  been  told  by 

7  Francine.   I  may  have  been  told  by  Dennis. 

8  Q      Did  you  get  involved  in  scheduling 

9  depositions  for  Treasury  personnel  for  this  Inspector 

10  General  inquiry? 

1 1  A      Only  in  the  sense  that  1  got  information 

12  about  when  various  people  were  going  to  be  scheduled 

13  for  interviews,  depositions,  whatever. 

14  Q      Where  did  you  get  that  from? 

15  A      Primarily  from  Bob  McNamara;  occasionally 

16  from  private  counsel. 

17  Q      And  who  did  Mr.  McNamara  get  it  from? 

18  A      1  don't  know. 

19  Q      Did  you  deal  with  Francine  Kemer  in  terms 

20  of  getting  information  about  when  people  were  going 

21  to  be  interviewed? 

22  A      I  wouldn't  be  surprised  if  1  had. 
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1  Q      Who  participated  in  formulating  questions 

2  for  the  Inspectors  General  personnel  to  ask 

3  witnesses? 

4  A      Not  me. 

5  Q      Do  you  know  anybody  who  did? 

6  A      No. 

7  Q      Do  you  know  if  Ms.  — 

8  A      I  assume  Francine  did  but  I  don't  know 

9  that. 

10  Q      Did  Ms.  Kemer  ever  talk  to  you  about  it? 

11  A      No. 

12  Q      Now,  I  want  to  show  you  what's  been 

13  marked  --  again  it's  not  legible.   I  think  it's  -- 

14  A      Actually  —  wait  a  minute  --  Francine  did 

15  talk  to  me  about  the  fact  that  she  was  rushed  to 

16  prepare  questions  for  some  interview.   I  don't  think 

17  she  was  asked  to  prepare  questions,  but  she  was 

18  preparing  questions  for  some  interview  and  she  did, 

19  she  got  them  prepared.   And  I  think  she  was 

20  frustrated  with  the  questions  that  were  ultimately 

21  asked  in  some  respect. 

22 Q      Did  she  say  why  she  was  frustrated? 


1  A      She  probably  did.    I  think  she  just  thought 

2  that  the  interview  was  not  run  well  in  the  sense  that 

3  they  hadn't  gotten  relevant  information,  sort  of  the 

4  sense  that  I  took  away  from  that. 

5  Q      Let  me  show  you  what  I  think  is  ~  I  think 

6  it's  Bates  number  16139  for  identification.   It's  a 

7  date  book  bearing  the  date  July  4th  and  July  5th. 

8  (Witness  reviewed  the  document.) 

9  A      Okay. 

10  Q      Now,  this  is  a  document  you  prepared,  or 

1 1  these  are  notes  you  prepared  in  May  1995? 

12  A      Right. 

13  Q      And  -- 

14  A      In  or  about. 

15  Q      And  you  attribute  the  events  to  which  the 

16  notes  refer  as  having  occurred  on  or  around  July  5th, 

17  1994? 

18  A      Right. 

19  Q      Can  you  read  this  to  us,  please? 

20  A      Sure.    White  House  agrees  to  provide  to 

21  Inspectors  General -- maybe  I  spoke  too  quickly.   It 

22  looks  like  documents  and  witnesses,  but  1  — 
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1  Inspectors  General  declined  to  provide  transcripts 

2  during  investigation  to  White  House  counsel. 

3  Q      Now,  that's  Inspectors  ~  Inspector  General 

4  plural? 

5  A      1  don't  know.    Too  fine  a  point  on,  if  it 

6  says  IG  little  S,  which  usually  means  plural. 

7  Whether  it  meant  plural  or  single  here  I  don't  know. 

8  Q      Is  it  your  custom  when  you  refer  to  IG 

9  little  S  to  be  referring  to  IG  plural? 

10  A      It  could  also  be  IG  possessive. 

1 1  Q      Well,  I  don't  want  to  make  a  point  --  spend 

12  too  much  time  on  grammar.   It  actually  will  turn  out 

13  to  be  fairly  important,  Mr.  Schmalzbach. 

14  Are  you  going  to  tell  us  that  you  think  you 

15  were  using  the  S  in  the  possessive  in  the  sentence 

16  that  says  "IGs  decline  to  provide  transcripts  to 

17  White  House" -- 

18  A      My  guess  is  this  is  a  characterization  of 

19  some  source  document  and  frankly  I  wouldn't  even  try 

20  to  answer  that  without  looking  at  the  source 

21  document. 

22 Q      In  any  sense,  it  says  in  your  note  IGs  with 
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1  an  S  -- 

2  A      My  note's  done  a  year  or  so  after  the  fact. 

3  Q      --  which  usually  denotes  plural;  correct? 

4  A      No,  I  told  you  it  denotes  either  possessive 

5  or  plural.    It  depends  on  the  context. 

6  Q      And  you  think  it  could  mean,  in  the  context 

7  of  the  sentence  you  wrote  here,  you  meant  it  in  the 

8  possessive  sense? 

9  A      I  don't  know.    Let  me  see  the  original 

10  document  that  I  used  to  prepare  this  and  I  will  be 

1 1  better  able  to  answer  the  question.    , 

12  Q      What's  the  original  document  you  used  to 

1 3  prepare  this? 

14  A      I  don't  know.    Presumably  something  because 

15  I  used  —  this  whole  thing  was  prepared  off  of 

16  documents. 

1 7  Q      And  it  was  prepared  in  May  to  be  used  in 

18  another  investigation;  right? 

19  A      Oh,  I  do  know.    There  is  a  ~  not  that  it's 

20  all  that  much  more  help,  there  is  a  time  line  that 

21  was  prepared  sometime  in  roughly  September  of  1994, 

22  after  I  think  Senator  Bond  had  started  to  ask 
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1  questions  about  providing  the  documents,  and  I  think 

2  this  comes  off  that  time  line. 

3  Q      Does  that  help  you  with  what  you  meant  when 

4  you  said  IGs? 

5  A      No.    Seeing  the  time  line  might. 

6  Q      Let's  continue  on. 

7  A      Oh,  wait  a  minute.    Wait  a  minute.   In 

8  context,  this  is  probably  --  you're  right.    It's 

9  probably  plural. 

10  Q      Okay.   Can  we,  let's  continue  on  to  the 

1 1  next  line. 

12  A      I'm  sorry.    Where  was  I? 

13  Q      It  starts  "agenda." 

14  A      Okay.    "Agenda  looks  like  WPS"  --  W-P-S  is, 

15  it's  word  processing  software.   Obviously  I  was 

16  uncertain  who  had  prepared  it,  as  to  whether  I 

17  prepared  it  or  McNamara  or  OGE  or  maybe  someone 

18  else. 

19  "Agenda  says  get  White  House  documents 

20  give  Treasury  documents.   Do  we  want  to  seek  RTC 

21  comments.   Note  they  produce  with  no  consultation  on 

22  Treasury  equity  documents.   Looks  like  RTC  already 
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1  produced  to  Hill.    Letter  to  Codinha  says  Cutler 

2  first  asked  for  transcripts  this  date." 

3  And  that's  a  reference  ~  presumably  is  a 

4  reference  to  the  letter  to  Codinha,  the  Bates  stamp 

5  number. 

6  BY  MR.  CHERTOFF: 

7  Q      Now,  on  July  5th,  was  there  a  discussion  or 

8  an  event  which  you  recall  in  which  the  White  House 

9  agreed  to  provide  the  IGs  with  documents  but  the  IGs 

10  declined  to  provide  their  transcripts  back? 

1 1  A      Frankly,  I  don't  think  I  knew  about  this 

12  until  August  when  that  time  line  was  prepared  to 

13  answer  Senator  Bond's  questions. 

14  Q      Now,  I  want  to  show  you  what's  been  marked 

15  16006  for  identification. 

16  (Witness  reviewed  the  document.) 

17  A      Uh-huh. 

18  Q      Is  this  a  contemporaneous  note  in  your 

19  handwriting  in  your  spiral  notebook? 

20  A      It  indicates  that  it  is. 

21  Q      Does  it  reflect  a  conversation  with  Edward 

22  Knight  on  July  5th? 
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1  A      It  my  or  it  may  indicate  something  I  wanted 

2  to  tell  Ed  Knight  in  a  conversation. 

3  Q      And  the  reference  to  "IG  will  take 

4  deposition  of  White  House  witnesses,"  where  did  you 

5  learn  that  fact  from? 

6  A      I  don't  remember. 

7  Q      Now,  did  you  have  responsibility  for 

8  collecting  the  documents  at  Treasury  which  the 
Inspector  General  wanted? 

A      There  was  no  collection.   The  Inspector 
General  wanted  the  documents  that  had  been  furnished 
to  the  grand  jury  and  he  got  them. 

Q      Was  there  any  additional  request  for 
documents? 

A      Not  that  I  remember. 

Q      Who  is  Mr.  Keman? 

A      He  is  a  private  counsel;  I  believe  he  was 
assisting  Roger  Altman. 

Q      Showing  you  16008  for  identification,  does 
that  constitute  a  note  in  your  handwriting  in  your 
spiral  notebook  of  a  conversation  with  Mr.  Keman 

about  an  Inspector  General  interview  that  had  been 
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1  scheduled  for  Mr.  Altman  for  July  1 1th? 

2  A      It  may. 

3  Q      Well,  do  you  think  it  could  be  anything 

4  else? 

5  A      It  may  be  something  that  I  was 

6  communicating  to  him  or  something  that  he 

7  communicated  to  me. 

8  Q      Well,  were  you  setting  up  appointments  for 
the  Inspector  General  with  outside  counsel? 

A      No. 

Q      Does  it  seem  likely  therefore  that  you 
would  have  called  outside  counsel  for  Mr.  Altman  to 
tell  him  when  an  interview  with  his  own  client  was 
going  to  take  place? 

A      It's  conceivable. 

Q      Were  you  communicating  with  outside  counsel 
for  the  Treasury  witnesses  concerning  interviews? 

A      Concerning  the  scheduling  of  the 
interviews,  yeah,  from  time  to  time. 

Q      Why? 

A      I  don't  know  why,  we  just  were.   We  were 
all  under  enormous  time  pressure  as  we  were  doing 
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1  this. 

2  Q      What  was  your  interest  in  communicating 

3  with  Mr.  Altman's  counsel  about  when  his  client  was 

4  going  to  be  interviewed? 

5  A      It  could  ~  I  don't  remember  specifically 

6  what  it  was.   It  could  have  been,  for  example,  that 

7  the  Senate  or  the  House  wanted  to  schedule  interviews 

8  with  Altman.   Bob  McNamara  was  getting  involved  in 

9  that.   There  may  have  been  an  issue  of  a  conflict  of 

10  when  the  Senate  wanted  to  talk  to  him  and  when  the 

1 1  House  wanted  to  talk  to  him.    I  don't  know. 

12  Q      Wasn't  the  Senate  dealing  with  the 

13  privately  represented  Treasury  officials  through 

14  their  private  counsel? 

15  A      For  the  most  part,  but  also,  as  I 

16  understood  it,  through  Bob  McNamara. 

17  Q      Did  you  have  conversations  with  counsel  for 

18  Mr.  Altman  and  Ms.  Hanson  about  the  interviews  that 

19  were  conducted  of  Ms.  Hanson  and  Mr.  Altman? 

20  A      Ask  the  question  again. 

21  Q      Did  you  talk  to  Mr.  Altman  and  Ms.  Hanson's 

22  lawyers  about  their  clients  interviews? 
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1  A      Which  interviews? 

2  Q      That  took  place  ~  the  IG  interviews  of  ~ 

3  A      No. 

4  Q      ~  Mr.  Altman  and  Ms.  Hanson? 

5  A      No. 

6  Q      You  never  discussed  it? 

7  A      No. 

8  Q      Did  you  discuss  with  them  their  Senate 

9  interviews? 

10  A      Yes. 

11  Q      When? 

12  A      Sometime  after  the  Senate  interviews  took 

13  place.   I  don't  remember  the  dates. 

14  Q      Before  the  Secretary's  deposition? 

15  A      Possibly.    I  don't  remember. 

16  Q      Why  did  you  talk  to  them  about  their 

17  clients'  depositions  in  the  nature? 

18  A      Because  we  were  trying  to  gather 

19  information  for  the  Secretary  to  fulfill  his 

20  responsibilities. 

21  Q      In  other  words,  you  were  trying  to  prepare 

22  the  Secretary  to  testify? 
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1  A      No,  I  answered  the  question.   We  were 

2  trying  ~ 

3  Q      What  responsibilities? 

4  MS.  STERGIS:    Objection. 

5  THE  WITNESS:    He  has  a  responsibility  to 

6  decide  whether  or  not  people  who  work  at  the  Treasury 

7  Department  continue  to  work  there.   That's  part  of 

8  what  he  had  to  do  here.    It  is  the  most  important 

9  part  of  what  he  had  to  do  here  and  we  were  trying  to 

10  help  him  with  it. 

1 1  BY  MR.  CHERTOFF: 

12  Q      But  my  question  is  given  the  fact  that 

13  there  were  reports,  reports  due  from  OGE,  there  was 

14  going  to  be  a  Senate  — 

1 5  A      The  OGE  report  was  not  going  to  tell  the 

16  Secretary  ~  it  was  going  to  tell  him  whether  there 

17  was  a  violation  of  the  standards  of  conduct.   It  was 

1 8  not  going  to  decide  for  the  Secretary  whether  or  not 

19  this  A,  B,  or  C  individual  was  a  person  who  should 

20  continue  to  work  at  the  department. 

21  Q      So  your  responsibility  ~  your  reason  for 

22  communicating  with  Mr.  Altman's  attorney  about 


1  Mr.  Altman's  Senate  deposition  was  to  carry  out  the 

2  responsibility  of  reporting  to  the  Secretary  on  what 

3  disciplinary  action  should  be  taken  against 

4  Mr.  Altman? 

5  A      Ultimately,  yes. 

6  Q      Why  -- 

7  A      As  well  as  testifying  about  what  action  he 

8  had  decided  upon. 

9  Q      Why  didn't  you  talk  to  Mr.  Altman's 

10  attorney  after  the  Inspector  General's  interview? 

11  A      1  don't  know,  didn't. 

12  Q      It  wasn't  that  important? 

13  A      I  don't  know  the  answer  to  why  we  didn't  do 

14  it. 

15  Q      Did  you  talk  to  Ms.  Hanson's  attorney  after 

16  the  Senate  deposition? 

1 7  A      We  got  a  proffer  from  Harvey  Pitt  at  some 

18  point.    It  was  a  pretty  sketchy  one.   The  exact 

19  timing  of  it,  1  don't  remember,  in  terms  of  when  the 

20  Senate  interview  took  place. 

21  Q      Do  you  know  whether  it  occurred  ~  did  you 

22  take  a  proffer  or  get  a  report  from  Mr.  Pitt  after 
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1  the  Inspector  General's  interview? 

2  A      Again,  I  don't  remember  the  exact  timing. 

3  Q      Did  you  keep  an  index  of  the  documents  the 

4  White  House  produced  to  the  Office  of  General 

5  Counsel? 

6  A      I  did  not. 

7  Q      Did  they  produce  an  index? 

8  A      Oh,  wait  a  minute.    1  and  Steve  McHale 

9  created  an  index  of  all  the  documents  that  we  had, 

10  all  the  documents  we  had  regardless  of  where  they 

1 1  came  from. 

12  Q      Did  the  White  House  produce  its  own  index 

13  when  they  transmitted  the  documents? 

14  A      1  have  no  idea.   Not  to  me.   Not  to 

15  Treasury.   I  thought  you  meant  to  the  Senate.  I 

16  don't  know  what  they  did  with  the  Senate. 

17  Q      Let  me  show  you  what  have  been  marked  as 

18  16010  for  identification  and  1 1432  for 

19  identification. 

20  (Witness  reviewed  the  document.) 

21  A      Yeah. 

22 Q      Are  these  the  same  page? 

190 

1  A      1  don't  know. 

2  Q      Do  you  know  why  the  same  page  would  be 

3  produced  with  two  different  sets  of  redactions? 

4  A      I  didn't  do  this  production. 

5  Q      Who  did  this  production? 

6  A      I'm  not  ~ 

7  MR.  BUCKLES:    If  you  want  to  go  off  the 

8  record,  1  can  answer  some  of  that. 

9  MR.  CHERTOFF:   All  right.    Let's  go  off  the 

1 0  record  for  a  moment. 

1 1  (Discussion  off  the  record.) 

12  BY  MR.  CHERTOFF: 

13  Q      Directing  your  attention  to  these  two 

14  pages,  these  are  in  your  handwriting? 

15  A      Uh-huh. 

16  Q      And  it's  your  contemporaneous  notes  in  your 

17  spiral  notebook;  correct? 

18  A      It's  my  notes  in  my  spiral  notebook. 

19  Q      Which  are  made  at  or  around  the  time  of  the 

20  date  on  the  top  of  the  page? 

21  A      Oh,  yes. 

22  Q      Again,  the  "attention"  indicates  either  ~ 
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1  indicates  what? 

2  A      In  this  case,  it  would  probably  be  Ellen  ~ 

3  Ed  Knight.    1  don't  think  I  had  any  conversations 

4  with  Ellen  in  July. 

5  Q      And  what  did  you  talk  to  Mr.  Knight  about 

6  on  July  6th? 

7  A      16010  looks  like  the  kind  of  thing  that  1 

8  write  down  before  I  talk  to  someone  so  I  remember 

9  what  I  need  to  tell  them. 

10  Q      And  what  were  you  going  to  tell  Mr.  Knight? 

1 1  A      What  it  says  here  presumably. 

12  Q      Why  did  you  want  to  tell  Mr.  Knight  when 

13  the  IG  was  going  to  be  interviewing  Mr.  Altman? 

14  A      It  was  just  information  about  the  process 

15  that  we  were  all  immersed  it. 

16  Q      And  the  second  notation  says  "IG  has  not 

17  objected  to  White  House  counsel  interviews  of 

18  Treasury  officials  without  regard  to  timing."   What 

19  does  that  mean? 

20  A      Exactly  what  it  says. 

21  Q      Does  that  mean  they  did  not  object  to  the 

22  White  House  counsel  interviewing  Treasury  officials? 
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1  A      Right. 

2  Q      Now,  the  reference  on  1 1432  to  "exchange 

3  with  White  House,"  is  that  an  exclamation  mark  after 

4  it? 

5  A      It's  really  hard  to  tell. 

6  Q      I  guess  I'm  going  to  ask  you  to  go  back  to 

7  the  original. 

8  MR.  BUCKLES:    What's  the  number  on  that 

9  one? 

10  MR.  CHERTOFF:    11432. 

1 1  THE  WITNESS:    And  the  original  of  this  is 

12  probably  not  going  to  help  either.   You  have  to  go 

13  back  to  the  notebook. 

14  BY  MR.  CHERTOFF: 

15  Q      What  does  "exchange  with  White  House"  mean? 

16  A      Presumably  ~  well,  it  means  exchanging 

17  something  with  the  White  House. 

18  Q      What? 

19  A      They  give  us  something,  we  give  them 

20  something. 

21  Q      What  did  you  give  them? 

22  A      I  don't  know.    It  might  very  well  be 
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1  documents  in  this  time  frame. 

2  Q      What  was  the  Cutler  meeting? 

3  A      That  I  don't  know,  that  I  don't  remember. 

4  Q      Now,  I  want  to  direct  your  attention  to 

5  16012. 

6  (Witness  reviewed  the  document.) 

7  A      Okay. 

8  Q      Again,  is  this  in  your  handwriting,  and  are 

9  these  notes  you  made  in  a  spiral  notebook  you  were 

10  keeping  on  a  contemporaneous  basis? 

11  A      They  were  --  it's  from  my  notes  in  my 

12  spiral  notebook, 

13  Q      Now,  what  does  this  page  indicate? 

14  A      Seems  to  indicate  to  me  Francine  telling  me 

1 5  about  when  various  people  are  going  to  be  interviewed 

16  by  somebody. 

17  Q      By  people  in  the  Inspector  General's 

1 8  investigation? 

19  A      I  am  not  —  it's  hard  to  tell.   Don't  know. 

20  Q      Well,  who  else  was  Francine  --  what  other 

21  interviews  was  Francine  coordinating  except  those  for 

22  the  Inspector  General? 
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1  A      1  don't  know  that  she  was  coordinating  any 

2  others  but  she  had  information  about  others.  Senate, 

3  House. 

4  Q      Was  part  of  her  responsibility  during  this 

5  period  of  time  to  monitor  the  Senate  and  House? 

6  A      No. 

7  Q      So  how  did  she  have  information  about  the 

8  Senate  and  House  ~ 

9  A      She  had  it.    I  don't  know  how  she  had  it. 

10  Q      Where  was  she  getting  it  from? 

11  A      I  don't  know.   Ask  her. 

12  Q      Was  she,  to  your  knowledge,  in 

13  communication  with  private  attorneys  for  the  Treasury 

14  officials? 

15  A      Presumably  in  scheduling  IG  interviews. 

16  Q      And  is  it  your  understanding  she  was 

1 7  collecting  information  about  the  Senate  and  House 

18  interview  schedules  -- 

19  A      1  don't  know. 

20  Q      ~  in  that  process? 

21  Is  this  information  information  about  the 

22  scheduling  of  Inspector  General  interviews  of  various 
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1  Treasury  officials? 

2  A      I  don't  know  for  a  fact.   It  may  very  well 

3  be. 

4  Q      The  reference  where  it  says  "7/12,  Tuesday, 

5  10:30  a.m.  Josh,"  refers  to  Josh  Steiner;  correct? 

6  A      Uh-huh. 

7  Q      What  does  the  notation  next  to  it, 

8  "Weingarten  meet  with  FK  Monday  1 1:00  p.m."  mean? 

9  A      It  sounds  like  Francine  was  going  to  meet 

10  with  Reed  Weingarten. 

1 1  Q      Who  is  Reed  Weingarten? 

12  A      1  think  he  was  Steiner's  attorney. 

13  Q      What  was  the  reason  she  was  going  to  meet 

14  with  him  at  1 1:00  p.m. 

15  A      I  have  no  idea. 

16  Q      Why  did  she  tell  you  she  did  it? 

17  A      I  have  no  idea. 

18  Q      Why  is  that  something  you  would  be 

19  interested  in  writing  down? 

20  A      We  were  going  through  a  fast-evolving 

21  process,  under  pressure  by  Fiske.   Couldn't  start 

22  until  the  beginning  of  July  and  we  knew  it  was  going 

196 

1  to  end  at  the  end  of  July.    We  didn't  have  time  to 

2  decide  on  a  day-by-day  basis,  do  we  need  this 

3  information,  do  we  need  that  information.    We  were  in 

4  an  information-gathering  mode.    We  didn't  know  what 

5  we  were  going  to  need. 

6  Q      And  Francine  was  helping  you  with  your 

7  information  gathering  mode? 

8  A      I  don't  know  that  she  ~  Francine  sometimes 

9  had  information.    She  was  not  helping  us. 

10  Q      Was  part  of  her  function,  as  defined  in  the 

1 1  June  27th  letter  we  had  some  testimony  about  earlier, 

12  to  help  Treasury  general  counsel  in  its 

13  information-gathering  mode  about  the  course  of  the 

14  Inspector  General? 

15  A      I  don't  believe  that  memo  addresses  that 

16  issue. 

1 7  Q      You  think  it  was  consistent  with  that  memo 

18  for  her  to  be  providing  you  with  a  list  of  upcoming 

19  interviews  indicating  the  sequence  in  which  they  were 

20  going  to  occur? 

21  A      Sure. 

22  Q      And  informing  you  about  a  meeting  with  Reed 


3686 

197 

1  Weingarten  that  she  was  having  at  1 1 :00  p.m.  on 

2  Monday  night? 

3  A      Sure. 

4  Q      Do  you  know  what  she  was  going  to  do  at 

5  that  meeting? 

6  A      No. 

7  Q      Do  you  know  if  she  had  questions  that  she 

8  had  formulated  for  Mr.  Steiner  on  Monday  the  1 1th  of 

9  July? 

10  A      1  don't  know  that. 

11  Q      Do  you  know  whether  she  passed  that 

12  questions  to  Mr.  Weingarten? 

13  A      I'm  sorry.    1  don't  know  that  she  had 

14  formulated  any  questions.   That  was  the  way  I 

15  answered  the  first  question.   To  ask  what  she  did 

16  with  the  questions  after  1  had  already  answered 

17  that  I  didn't  know  she  had  questions  seems  to  me  to 

18  be  a  silly  question. 

19  Q      Now  ",  Fred  Coco/O'Rouke  (both  Treasury)  on 

20  DF,"  what  does  that  mean? 

21  A      Fred  Coco  and  1  think  O'Rourke -- I'm  sure 

22  Coco  --  were  investigators  that  the  IG  was  using. 
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1  Q      And  when  it  says  "on  DF,"  does  that  mean 

2  that  they  were  going  to  conduct  a  formal  interview  -- 

3  A      That's  what  it  suggests  to  me. 

4  Q      Does  that  help  you  to  conclude  that  this 

5  page  in  fact  indicates  a  schedule  for  Inspector 

6  General's  interviews  of  Treasury  officials? 

7  A      It  is  what  it  is. 

8  Q      You  didn't  think  Fred  Coco  and  O'Rourke 

9  were  conducting  interviews  for  the  Senate,  did  you? 

10  A      No. 

1 1  Q      When  it  says  here  "Francine  will  E-mail 

12  Cottos  on  transcripts  for  Treasury  counsel,"  what  did 

13  that  mean? 

14  A      I  suspect  it  means  that  she  was  going  to 

15  talk  to  Jim  Cottos  about  giving  transcripts  to 

16  Treasury  counsel. 

17  Q      And  now,  coming  back  to  a  document  we  put 

18  aside,  15794,  is  that  your  May  entry  about  that  - 

19  A      Yes,  that's  the  same  thing. 

20  Q      -  underlying  note  16012.   Now, - 

21  MS.  STERGIS:    Excuse  me.   I'd  like  to  read 

22  it. 
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1  MR.  CHERTOFF:    I  thought  I  furnished  it. 

2  We  looked  at  this  a  couple  of  hours  ago. 

3  MS.  STERGIS:    I  don't  know  that  without 

4  looking  at  it. 

5  BY  MR.  CHERTOFF: 

6  Q      On  July  8th,  you  got  transcripts  of 

7  Inspectors  General's  interviews  from  Francine; 

8  correct? 
A      I  don't  know  that. 
Q      Around  July  8th? 
A      Sometime  after  July  8th. 
Q      Was  she  giving  you  the  schedule  of 

interviews  so  you  could  know  when  to  expect  the 
transcripts? 

A      I  don't  think  so. 

Q  And  when  she  gave  you  the  interviews,  did 
she  tell  you  that  Mr.  Cottos  had  approved  furnishing 
the  interviews  to  you? 

A      I  don't  remember  what  she  said  when  she 
gave  them  to  me. 

Q      There  came  a  time  several  days  later  ~ 

A      She  asked  for  them  back. 
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Q      Did  she  say  why? 

A  She  may  have.  I  don't  remember  what  she 
said.  She  wanted  them  back  so  I  gave  them  back  to 
her. 

Q      Did  you  ask  her  why? 

A      No. 

Q      I  assume  that  you  felt  ~ 

A      I  shouldn't  answer  that  so  quickly.   I 
don't  remember  a  conversation  about  the  transcripts. 

Q      Were  the  transcripts  something  you  had 
wanted  to  get  to  assist  you  in  preparing  the 
Secretary  for  his  testimony? 

A      I've  told  you  before  why  we  wanted  the 
transcripts.   We  needed  information  for  a  number  of 
reasons  in  assisting  the  Secretary  in  ftilfilling  his 
responsibilities. 

Q      Were  you  therefore  unhappy  to  have  to 
return  the  transcripts? 

A      Yeah. 

Q      You  don't  remember  what  your  discussion  was 
with  ~ 

A      No,  I  really  don't. 
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1  Q      Did  she  tell  that  you  Mr.  Cottos  had  said 

2  he  didn't  want  transcripts  to  be  transferred? 

3  A      I  don't  remember  a  discussion  with  Francine 

4  about  it. 

5  (Discussion  off  the  record.) 

6  BY  MR.  CHERTOFF: 

7  Q      At  the  time  you  got  the  transcripts  on  or 

8  around  July  8th  ~ 

9  A      Sometime  after  July  8th. 

10  Q      ~  did  Ms.  Kemer  place  any  restriction  on 

1 1  use  of  the  transcripts? 

12  A      Probably. 

13  Q      Did  she  do  it  in  writing? 

14  A      No,  1  don't  think  so. 

15  Q      Well,  do  you  know,  do  you  remember  what  she 

16  told  you,  if  anything? 

17  A      No,  1  would  ~  1  would  assume  that  we  were 

18  only  supposed  to  use  them  for  our  own  purpose.   For 

19  example,  it  would  never  have  occurred  to  me  to  show 

20  those  transcripts  to  private  counsel  without  advanced 

21  approval  from  Francine. 

22 Q      What  about  to  use  them  in  preparing  Dennis 
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1  Foreman? 

2  A      1  don't  remember  whether  there  was  any 

3  specific  discussion  of  using  them  in  preparing  Dennis 

4  or  not. 

5  Q      1  want  to  show  you  what's  been  marked  as 

6  Exhibit  366  for  identification  from  the  Bates 

7  numbers. 

8  (Witness  reviewed  the  document.) 

9  A      Okay. 

10  Q      Have  you  ever  seen  this  memorandum  before? 

11  A      No. 

12  Q      Would  you  agree  with  me  that  July  18th, 

13  1994  was  not  the  first  time  that  the  office  of 

14  assistant  general  counsel  for  administration  received 

15  a  copy  of  the  witness  transcripts  produced  by  the 

16  Inspector  General's    Tice? 

17  A      It  was  not  ine  first  time  we  received 

18  copies  of  any  transcripts.   My  recollection  is  that, 

19  when  Francine  gave  them  to  me  sometime  after  the  8th, 

20  there  were  four,  five,  six  transcripts,  and  I  gave 

21  those  back.   Obviously,  at  this  stage  of  the  game, 

22  there  were  a  great  deal  more  transcripts  that  the  IG 
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1  had  done  a  great  deal  more  interviews. 

2  Q      At  least  some  transcripts  had  been  in  your 

3  possession  before  July? 

4  A      Right,  and  returned. 

5  Q      I'm  going  to  show  you  what's  been  marked  as 

6  15989  for  identification.   Take  a  look  at  that  for  a 

7  minute. 

8  (Witness  reviewed  the  document.) 

9  A      Okay. 

10  Q      Do  you  recognize  that  document? 

1 1  A      Yep. 

12  Q      What  is  it? 

13  A      It  is  a  printout  --  well,  it's  a  redacted 

14  printout  from  a  to-do  list  that  I  prepared  on  July 

15  9th  and  probably  updated  from  time  to  time  thereafter 

1 6  without  changing  the  date. 

17  Q      Now,  there's  a  reference  there  to 

18  "cooperation.   Beattie  conversations."  Were  those 

19  conversations  with  Mr.  Altman's  attorney? 

20  A      That  appears  to  be  a  question  mark 

21  suggesting  should  there  or  will  there  be  a 

22  conversation  with  Beattie. 
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1  Q      Well,  again,  I'm  going  to  have  to  ask  to 

2  have  a  better  copy  produced  of  1 5989. 

3  It  goes  on  to  say  "continued  to  permit  IG 

4  demands  to  interfere  with  other  Treasury  witnesses?" 

5  What  does  that  refer  to? 

6  A      Presumably  the  IG  was  asking  us  not  to  do 

7  things  that  we  needed  to  do  in  order  to  prepare 

8  Treasury  witnesses  to  testify  before  Congress  and  we 

9  were  acceding  to  that  request. 

1 0  Q      And  in  fact,  your  next  entry  indicates  why 

1 1  the  IG  didn't  want  to  have  one  Treasury  witness  ~ 

12  let  me  withdraw  the  question. 

1 3  The  next  entry  indicates  that  the  "IG 

14  doesn't  want  one  Treasury  witness  to  know  what  other 

15  Treasury  witness  will  say"? 

16  A      Right. 

17  Q      Was  it  that  possibility  or  was  it  that 

1 8  restriction  which  you  regarded  as  an  interference 

19  with  the  preparation  of  other  Treasury  witnesses? 

20  A      Yes. 

21  Q      Did  Mr.  Beattie  complain  to  you  about  that? 

22  A      To  me,  no. 
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1  Q      Was  he  complaining  to  somebody  about  it? 

2  A      He  may  have  been. 

3  Q      Was  he  complaining  to  the  Secretary  about 

4  it? 

5  A      He  may  have  been  complaining  to  the 

6  Secretary.  He  may  have  been  complaining  to 

7  Mr.  Knight.    I  don't  know. 

8  Q      Did  Mr.  Knight  tell  you  he  had  had 

9  conversations  with  Mr.  Beattie? 

10  A      He  may  have. 

1 1  Q      Did  Mr.  Beattie  tell  ~  to  your  knowledge, 

12  did  Mr.  Beattie  tell  Mr.  Knight  that  the  restriction 

13  on  having  one  Treasury  witness  know  what  another  one 

14  will  say  was  interfering  with  witness  preparation? 

15  A      Oh,  I  have  no  idea. 

16  Q      Now  then,  you  go  on  to  say  "the  specifics: 

17  Debrief  witnesses  after  IG  testimony.   Foreman 

18  already.   Hanson  deposition  today."   What  do  you  mean 

19  by  the  specifics? 

20  A      Presumably  just  a  more  --  I  mean  I  don't 

21  know  what  I  meant  at  the  time.    Looking  back  at  it 

22  now,  it  looks  like  this  was  a  more  detailed 
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1  discussion  of  the  general  area  discussed  in  the  rest 

2  of  this  document,  or  actually,  if  you  follow  the 

3  bullets  back  to  cooperation  ~  I  don't  know.    It's 

4  not  ~  it  probably  was  never  a  very  helpful,  never  a 

5  very  revealing  thing  to  write  down. 

6  Q      Was  it  your  understanding,  at  least  as  of 

7  this  time,  July  9th,  that  the  Inspector  General 

8  specifically  did  not  want  to  have  any  Treasury 

9  witnesses  knowing  what  another  Treasury  witness  would 

10  say? 

11  A      It  appears  to  have  been,  yeah. 

12  Q      Now  then,  under  the  specifics,  as  you  go 

13  down  to  the  bottom,  it  says  "share  IG  transcripts 

14  once  received/IG  finished"? 

15  A      Right. 

16  Q      Share  with  whom? 

17  A      Presumably  with  counsel  to  the  witnesses, 

18  the  witnesses  or  their  counsel. 

19  Q      Did  you  have  discussions  with  Mr.  Knight 

20  about  sharing  the  Inspector  General  transcripts  with 

21  the  witnesses? 

22  A      Sure. 
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1  Q      Did  he  want  you  to  do  that? 

2  A      He  wanted  to  know  whether  it  was  the  right 

3  thing  to  do. 

4  Q      What  did  you  say? 

5  A      I  told  him  that  it  was. 

6  Q      Now  then,  it  goes  on  to  say  "how  will  we 

7  know  whether  IG  and  White  House  reports  are  in 

8  agreement?" 

9  A      Right. 

10  Q      What  did  you  mean  by  that? 

1 1  A      Whether  they  were  finding  the  same  facts  or 

12  different  facts. 

13  Q      And  it  says  "no  process  in  place  per  FK." 

14  What  does  that  mean? 

15  A      Franc ine.   It  appears  that  I'd  asked 

16  Francine  how  she  would  know  and  she  told  me  there  was 

17  no  process  in  place. 

1 8  Q      Finally  on  the  next  page,  it  says  "Treasury 

19  IG  wants  to  give  Secretary  a  copy  of  their  report  as 

20  they  give  it  to  OGE."   What  does  that  mean? 

21  A      It  sounds  to  me  like  the  Treasury  IG  wants 

22  to  give  the  Secretary  a  copy  of  the  report  as  he 
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1  gives  it  to  OGE. 

2  Q      Did  that  indicate  to  you  that  it  was  a 

3  desire  of  the  Inspector  General  of  Treasury  not  to 

4  give  the  Secretary  an  advance  copy  of  the  report,  but 

5  rather  to  give  their  report  to  the  Treasury  Secretary 

6  only  at  the  same  time  that  it  was  being  given  to  OGE? 

7  A      No. 

8  Q      What  does  it  indicate  to  you? 

9  A      It  indicates  to  me  that  the  Treasury  IG 

1 0  wanted  to  give  the  Secretary  a  copy  of  the  report  as 

1 1  they  gave  it  to  OGE. 

12  Q      Does  it  say  that  the  Secretary  wanted  ~ 

1 3  that  the  Treasury  IG  wanted  to  give  it  to  the 

14  Secretary  before  they  gave  it  to  OGE? 

15  A      It  does  not  say  that. 

16  Q      Did  the  Treasury  IG  ever,  to  your 

17  knowledge,  ask  to  have  the  Office  of  General  Counsel 

1 8  review  their  report  and  edit  it  before  it  went  to 

19  OGE? 

20  A      No. 

21  Q      Did  the  Secretary's  office  ever  ask  you  to 

22  review  and  edit  the  IG  report  before  it  went  to  OGE? 
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1 

A      No. 

2 

Q      Did  Mr.  Knight? 

3 

A      No. 

4 

Q      Did  you  in  fact  review  and  edit  make  some 

5 

editorial  suggestions  on  the  draft  report? 

6 

A      Did  I? 

7 

Q      Yes. 

8 

A      No. 

9 

MS.  STERGIS:    When? 

10 

BY  MR.  CHERTOFF: 

11 

Q      Before  it  went  to  OGE? 

12 

A      No. 

13 

Q      No? 

14 

A      No. 

15 

Q      Did  anybody  in  the  Office  of  General 

16 

Counsel  do  it? 

17 

A      Before  it  went  to  OGE? 

18 

Q      Yes,  the  draft  report  before  it  went  to 

19 

OGE. 

20 

A      No. 

21 

Q      No  one  in  the  Treasury  general  counsel's 

22 

office  did? 
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1 

A      I'm  trying  to  remember  the  timing. 

2 

Before  --  when  did  it  go  to  OGE? 

3 

Q      July  29th. 

4 

MR.  PORTNOY:    That's  the  final  report.   You 

5 

are  asking  about  the  draft  report  and  the  final 

6 

report  in  the  same  question.    Specify  what  you  mean. 

7 

BY  MR.  CHERTOFF: 

8 

Q      I'm  asking  whether  anyone  edited  the  draft 

9 

report  before  it  was  finalized  and  sent  to  OGE. 

10 

A      First  of  all,  I  believe  that  OGE  got  a  copy 

11 

of  the  draft  report  on  the  22nd  before  they  get  got 

12 

the  final  report  on,  whenever  it  was,  the  30th,  the 

13 

29th. 

14 

Second  of  all,  as  far  as  I  know,  no  one 

15 

ever  edited  the  draft  of  the  IG  findings  or  whatever 

16 

you  call  the  chronology.   My  staff  did  look  at  the 

17 

transcripts  and  the  chronology  and  identify  instances 

18 

in  which  they  were  inconsistent  with  each  other. 

19 

Q      Well,  did  you  also  identify  instances  in 

20 

which  you  wanted  to  suggest  that  the  IG  change  their 

21 

chronology  or  their  report  to  reflect  things  that  you 

22 

felt  should  be  reflected? 
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1  A      Only  when  there  were  things  in  the 

2  transcripts  that  they  hadn't  ~  that  seemed  relevant 

3  that  they  hadn't  included. 

4  Q      And  was  there  a  Secretary's  review  team 

5  that  was  designated  to  review  the  draft  report  and 

6  make  suggestions? 

7  A      Yeah. 

8  Q      Who  was  on  it? 

9  A      Steve  McHale  and  me. 

10  (Discussion  off  the  record.) 

1 1  BY  MR.  CHERTOFF: 

12  Q      When  did  your  office  begin  the  process  of 

13  reviewing  the  draft  report  or  any  draft  report  by  the 

14  Inspectors  General  with  a  view  to  making  suggestions? 

1 5  A      We  reviewed  it  as  soon  as  we  got  it  on  the 

16  22nd. 

17  Q      And  when  did  you  ftimish  your  comments  to 

1 8  the  Inspectors  General? 

19  A      That  I  don't  know. 

20  Q      I  want  to  ~  were  you  involved  in  the 

2 1  preparation  of  answers  to  questions  that  were 

22  propounded  by  Senator  Bond  after  the  hearings  in  July 
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1  and  early  August  of  1994? 

2  A      Yeah. 

3  Q      There's  a  question  ~  that  is  question 

4  number  6  ~  that  begins  "did  any  Treasury  personnel 

5  consult  with  RTC  personnel  about  the  propriety  of 

6  releasing  the  Treasury  RTC  depositions  before  the 

7  Treasury  RTC  depositions  were  released  to  the  White 

8  House?   If  not  why  not?" 

9  And  the  answer  reads  as  follows:    "The 

10  first  disclosure  of  transcripts  to  White  House 

1 1  personnel  was  made  jointly  by  the  Treasury  and  RTC 

12  Inspectors  General  offices.   On  July  18th,  1994  at 

13  the  request  of  the  Office  of  Government  Ethics 

14  witnesses  including  White  House  witnesses  who  had 

15  been  interviewed  by  the  OIGs  were  provided  with 

16  copies  of  their  own  interviews  for  transcripts 

17  verification."  This,  by  the  way,  is  on  page  200  of 

18  volume  IV  of  the  hearings. 

19  The  second  paragraph  goes  on  to  say  as 

20  follows:    "The  Treasury  investigation  to 

21  Treasury- White  House  contacts  regarding  the  collapse 

22  of  Madison  Guaranty  Savings  &  Loan  was  initiated  as 
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1  an  outgrowth  of  the  Secretary's  request  to  the  Office 

2  of  Government  Ethics  for  an  opinion  on  the  propriety 

3  of  those  contacts.  At  the  request  of  OGE,  which  has 

4  no  investigative  staff  or  expertise  the  Office  of  the 

5  Inspector  General  at  Treasury,  assisted  by  the  Office 

6  of  the  Inspector  General  at  the  Resolution  Trust 

7  Corporation,  led  the  investigation  into  the  substance 

8  and  purpose  of  the  contacts,  interviewing  25  current 

9  and  former  federal  employees  during  July  1994.    On 

10  July  22,  1994,  after  the  OIGs  completed  all  the 

1 1  interviews  they  planned  to  conduct,  Treasury's  OIG 

12  provided  a  draft  of  the  report  to  the  Office  of 

13  Government  Ethics  and  the  Secretary.  The  draft 

14  included  copies  of  witness  interview  transcripts." 

15  Now,  Mr.  Schmalzbach,  it's  a  fact  that 

16  copies  of  witness  interview  transcripts  were 

17  ftimished  to  main  Treasury,  the  Office  of  General 

18  Counsel  before  July  22nd,  1994;  correct? 

19  A      Yes. 

20  Q      You  got  them  around  July  8th  and  then  they 

2 1  were  taken  back;  correct? 

22  A      Right. 


1  Q      And  then  you  got  them  again  on  July  18th? 

2  A      I  think  that's  right.    I  think  we  got  them 

3  again  on  the  1 8th. 

4  MS.  STERGIS:    By  "we,"  you  mean  witness's 

5  counsel  or  Treasury  IG? 

6  BY  MR.  CHERTOFF: 

7  Q      You,  meaning  Mr.  Schmalzbach. 

8  A      My  staff  and  I,  yes. 

9  Q      Your  staff  and  you.    So  you  had  copies  of 

10  the  witness  interview  transcripts  before  July  22, 

11  1994? 

12  A      Right. 

13  Q      In  fact  —  isn't  it,  in  fact,  true  that 

14  because  of  that  when  the  draft  report  was  submitted 

15  to  you  on  the  22nd  of  July  they  didn't  append 

16  transcripts  because  you  had  them  already? 

17  A      I  don't  know. 

18  Q      Is  there  a  reason  you  did  not  disclose  in 

19  this  answer  that  transcripts,  draft  transcripts  had 

20  been  provided  to  your  office  before  July  22nd? 

21  MR.  PORTNOY:    Draft  transcripts? 

22  Transcripts? 


214 


3695 

215 

1  BY  MR.  CHERTOFF: 

2  Q      I'm  sorry.    I'll  withdraw  the  question  and 

3  say  it  again. 

4  Is  there  a  reason  you  did  not  disclose  in 

5  this  answer  that  transcripts  of  witness  interviews  by 

6  the  Inspectors  General  had  been  furnished  to  your 

7  office  before  July  22nd? 

8  A      Not  that  I'm  aware  of. 

9  Q      Did  you  think  about  disclosing  that? 

10  A      I  didn't  write  this  answer,  by  the  way. 

1 1  Q      Did  you  see  the  answer? 

12  A      Yes. 

1 3  Q      When  you  saw  the  answer,  did  you  ~ 

14  A      It  did  not  leap  into  my  mind  that  we 

15  weren't  talking  about  having  received  the  transcripts 

16  on  the  18th  of  July. 

1 7  Q      Did  it  seem  to  you  that  the  impression 

18  being  conveyed  was  that  July  22nd,  1994  was  the  first 

19  time  that  copies  of  witness  interview  transcripts 

20  were  fiimished  to  the  Secretary  of  the  Treasury? 

21  A      I  don't  recall  having  that  impression.   And 

22  frankly,  having  read  it  a  number  of  times  recently, 
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1  that  was  not  what  leapt  into  my  mind. 

2  Q      So  you  don't  think  that  this  answer  conveys 

3  the  impression  that  it's  only  on  July  22nd  that 

4  information  about  the  investigation  in  terms  of  the 

5  draft  report  and  the  transcripts  are  being  ftimished 

6  to  the  Secretary? 

7  A      That  was  not  the  impression  that  —  in  my 

8  readings  of  it  I  have  never  read  it  that  way. 

9  Q      In  any  event,  what  is  quite  clear  is  that 

10  before  July  22nd,  copies  of  witness  interview 

1 1  transcripts  were  furnished  to  the  Office  of  General 

12  Counsel? 

13  A      Right. 

14  (Discussion  off  the  record.) 

15  MR.  PORTNOY:    I'm  supposed  to  state  an 

16  objection  on  the  record  to  handing  off  counsel  in  the 

17  middle  of  the  deposition. 

18  MR.  CHERTOFF:    What's  the  basis? 

19  MR.  PORTNOY:    I've  been  advised  that  there 

20  was  an  understanding  between  the  majority  and 

21  minority  staff  that  depositions  would  be  conducted  by 

22  single  counsel. 
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1  MR.  CHERTOFF:    I  think  the  understanding  we 

2  had,  for  the  record,  is  normally  we  will  do  so.    I, 

3  unfortunately,  have  a  pressing  engagement.  I'd  like 

4  to  accommodate  the  witness  and  get  the  witness  done 

5  today,  which  I  think  we  can  do.    I  mean  I  guess  if 

6  counsel  insists  I  could  say  that  I'm  unavailable 

7  we'll  have  to  call  the  witness  back.   I  think  it 

8  would  be  foolish  in  the  extreme  to  do  that.   I  mean, 

9  if  there  is  some  prejudice  ~ 

10  MR.  PORTNOY:    Well,  two  responses.   First, 

1 1  it's  not  my  understanding  that  we've  heretofore 

12  rescheduled  depositions  because  an  individual  lawyer 

13  isn't  available.   It's  been  my  understanding  from 

14  your  office  that  meetings  and  depositions  are 

1 5  scheduled  and  can  be  covered  by  whichever  lawyer  is 

16  available.   But  secondly,  it's  not  my  intent  that  we 

17  should  reschedule  this  deposition  and  that  we  should 

18  come  back  another  day.    I  am  simply  making  my 

19  objection  for  the  record. 

20  MR.  CHERTOFF:    For  the  record,  we've 

2 1  honored  in  the  past  requests  in  some  instances  to 

22  have  depositions  scheduled  to  accommodate 
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1  Mr.  Ben-Veniste,  and  I  would  hope  that  when  there  is 

2  a  personal  reason  ~  I  have  to  do  something  ~  he 

3  would  accommodate  me  likewise. 

4  In  any  event,  is  there  an  objection  from 

5  the  witness  to  have  Mr.  O'Callaghan  proceed? 

6  THE  WITNESS:   No. 

7  (Whereupon,  at  2:25  p.m.,  the  deposition 

8  was  recessed,  to  be  reconvened  at  3: 10  p.m.  this  same 

9  day.) 
10 

II 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
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1  AFTERNOON  SESSION  (3:12  p.m.) 

2  Whereupon, 

3  KENNETH  R.  SCHMALZBACH 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  EXAMINATION  (Continued) 

7  BY  MR.  O'CALLAGHAN: 

8  Q      Back  on  the  record.   Mr.  Schmalzbach,  I'd 

9  like  to  show  you  document  Bates  stamp  16013  and  hand 

10  it  to  you  and  your  counsel.   Take  a  moment  to  review 

1 1  it  and  let  me  know  when  you're  finished. 

12  (Witness  reviewed  the  document.) 

13  A      Okay. 

14  Q      Have  you  had  a  chance  to  review  it? 

15  A      Yep. 

16  Q      Is  this  a  copy  of  a  page  from  the  spiral 

1 7  bound  notebook  with  your  handwriting  on  it  ~ 

18  A      Yes. 

19  Q      —  that  we've  been  referring  to  earlier? 

20  At  the  top  of  the  left-hand  comer  of  the  page  it 

21  reads  initials  DF,  7/1 1/94.    What  does  that  refer  to? 

22 A      I  assume  it  refers  to  Dennis  Foreman. 

220 

1  Q      Does  that  reference  a  conversation  held 

2  with  Mr.  Foreman? 

3  A      It  may  very  well  do  that.   I  don't  remember 

4  this  conversation  with  Mr.  Foreman. 

5  Q      The  date  is  7/1 1/94.   Could  you  read  the 

6  first  entry  there? 

7  A      "Ben  IG  interview  last  Friday." 

8  Q      What  does  that  refer  to? 

9  A      Presumably  it  refers  to  an  interview 

10  with  --  Ben  Nye  is  the  only  Ben  I  can  think  of  ~  the 

1 1  preceding  Friday. 

12  Q      Do  you  recall  ever  having  a  conversation 

13  with  Mr.  Foreman  regarding  an  interview  with  Ben  Nye? 

14  A      No,  as  I  said,  I  don't  remember  this 

15  conversation.   It  appears  to  me  that  there  was  a 

16  conversation,  but  I  just  don't  remember  having  it. 

17  Q      Could  you  read  the  next  line? 

18  A      "Ethics  briefing?" 

19  Q      What  does  that  refer  to? 

20  A      I  don't  know. 

21  Q      Do  me  a  favor  if  you  could  read  the  whole 

22  entry  and  we'll  go  through  it  line  by  line. 
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1  A      "Ethics  briefing?"   Then  "asked  specific 

2  standards  of  conduct"  —  "specific  section,"  looks 

3  like  "standards  of  conduct.   No  briefings  on 

4  nonpublic  information  handling." 

5  Q      Okay.   Just  dealing  with  that,  what  you 

6  just  read  to  me,  what  does  that  refer  to? 

7  A      A,  I  don't  know.    B,  it  looks  like  those 

8  were  questions  asked  Ben  at  his  IG  interview. 

9  Q      Did  you  ever  discuss  with  anyone  what 

10  questions  were  asked  Mr.  Nye  during  his  IG  interview? 

11  A      I  don't  know  whether  I  did  or  not.   This 

12  suggests  that  I  did. 

13  Q      Did  you  discuss  with  any  of  the  people  who 

14  were  interviewed  by  the  IG's  office  questions  that 

15  they  were  asked  in  the  course  of  the  interviews? 

16  A      Yes,  I  probably  talked  to  Dennis  Foreman 

17  about  what  he  had  been  asked. 

18  Q      When  did  that  conversation  take  place? 

19  A      I  don't  know.    After  the  interview.   I 

20  really  don't  know.    I  have  a  vague  recollection  of 

21  having  talked  to  Dennis  about  it.    I  just  --  I  don't 

22  remember  the  substance.   At  this  stage,  I  don't  even 


1  remember  what  Dennis  was  asked. 

2  Q      How  did  the  subject  come  up  in  the 

3  conversation? 

4  A      Well,  how  did  the  ~  which  conversations 

5  are  you  referring  to? 

6  Q      With  Mr.  Foreman,  regarding  the  questions 

7  he  was  asked. 

8  A      I  don't  know.    I  don't  remember.   As  to 

9  this,  there  is  something  important  you  have  to 

10  remember  about  this.    Dennis  is  the  head  of  the 

1 1  department's  ethics  program  ~  was  the  head  of  the 

12  department's  ethics  program.    So  if  there  were 

13  concerns  about  or  criticisms  of  the  department's 

14  ethics  program,  it  is  he  who  is  responsible  for 

15  assessing  those  criticisms  and  deciding  what,  if  any, 

16  reaction  to  them  is  important. 

17  Q      Well,  did  the  Secretary  ask  Mr.  Foreman  to 

18  look  into  the  White  House-Treasury  contacts  for  a 

19  possible  ethic  violations? 

20  A      I  don't  believe  so.    Not  that  I  ever  heard. 

21  Q      So  was  Mr.  Foreman  conducting  an 

22  investigation  into  the  White  House-Treasury  contacts 
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1  during  this  time  period? 

2  A      No.   And  in  fact,  these  questions  that  are 

3  related  in  these  notes  have  nothing  to  do  with  the 

4  Treasury- White  House  contacts.  They  appear  to  be 

5  questions  that  Ben  was  asked  about  the  ethics 

6  training  that  he  got  at  Treasury. 

7  Q      And  did  you  ever  reveal  to  Mr.  Foreman  that 

8  you'd  heard  people  were  asked  questions  about  their 

9  ethics  training  at  Treasury  during  the  course  of  the 

10  interviews? 

1 1  A      This  note  suggests  that  I  did. 

12  Q      Do  you  know  why  you  would  have  related  that 

13  information  to  Mr.  Foreman? 

14  A      Sure,  because  Dennis  is  the  head  of  the 

1 5  ethics  program  and  if  there  is  something  wrong  with 

16  it  he's  responsible  for  fixing  it. 

17  Q      Did  he  request  that  you  provide  him  with 

18  this  information? 

19  A      I  don't  know. 

20  Q      Did  he  make  any  inquiries  as  to  whether 

21  there  were  questions  being  asked  during  the  IG 

22  interviews  regarding  the  ethics  program  at  Treasury? 


1  A      I'm  sorry.    Say  it  again. 

2  Q      Did  he  - 

3  A      "He"  who? 

4  Q      Mr.  Foreman,  make  any  inquiries  as  to 

5  whether  there  were  questions  being  asked  during  the 

6  course  of  the  IG  interviews  with  regard  to  the 

7  department's  -- 

8  A      I  don't  remember  that  as  a  specific 

9  question  from  Dennis. 

10  Q      Do  you  remember  it  as  a  general  question? 

1 1  A      No.    I  do  ~  I  mean  Dennis^  ~  maybe  a 

12  little  bit  of  organizational  structure  will  help 

13  here.   Dennis  is  the  deputy  general  counsel  to  whom  I 

14  report.   He  is  the  designated  agency  ethics  official 

15  which,  under  OGE  regulations,  is  head  of  the  ethics 

16  program  for  the  department.  The  aUemate  designated 

17  ethics  official  is  a  senior  attorney  named  Hank  Booth 

18  who  reports  to  Steve  McHale  who  reports  to  me.   It  is 

19  part  of  my  office's  responsibilities  to  assist  the 

20  designated  agency  ethics  official  in  operating  the 

21  department's  ethics  program. 

22  Q      Okay.   Why  did  the  Secretary  ask 
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1  Mr.  Foreman  to  conduct  a  review  of  the  possible 

2  ethical  conduct  violations  that  were  represented  by 

3  the  White  House  Treasury  contacts? 

4  A      Why  didn't  he? 

5  Q      Yes. 

6  A      You'd  have  to  ask  the  Secretary  that. 

7  Q      Would  he  have  done  that  in  a  normal  course? 

8  A      I  don't  know. 

9  Q      What  would  Mr.  Foreman's  responsibilities 

10  be  as  the  designated  ethics  officer? 

11  A      To  administer  the  financial  disclosure 

12  filing  system  for  senior  officials,  to  provide  advice 

13  to  the  personnel  department  regarding  the  financial 

14  disclosure  system  for  less  senior  officials,  to 

15  provide  ethics  advice,  to  either  upon  request  and  in 

16  anticipation  of  needs  to  everybody  within  the 

17  department  and  from  time  to  time  to  actually  to 

1 8  advise  the  Inspector  General  when  they  were 

19  conducting  an  ethics  investigation  as  to  whether  or 

20  not  something  was  or  was  not  a  violation  of  an  ethics 

21  law  or  regulation.   1  just  remembered  something. 

22 Q      Have  you  ever  heard  why  Mr.  Foreman  wasn't 

226 

1  asked  to  look  into  the  possible  ethical  violations 

2  involved  with  the  White  House-Treasury  contacts? 

3  A      No,  not  that  1  recall. 

4  Q      Did  the  Secretary  state  or  have  you  ever 

5  learned  ~  let  me  rephrase  the  question. 

6  A      Let  me  hasten  to  add  something.   Dennis  has 

7  no  investigative  capacity. 

8  0      But  as  designated  ethics  officer  is  it  one 

9  of  his  responsibilities  to  advise  the  department  on 

10  possible  ethical  violations  that  occur? 

11  A      Yes. 

12  Q      And  with  regard  to  the  White  House  Treasury 

13  contacts,  was  his  advice  solicited  with  regard  to  the 

14  White  House  Treasury  contacts? 

15  A      Well,  my  understanding  --  and  Dennis  has 

16  testified  to  this  before  the  Senate  ~  is  that  Jean 

17  Hanson  asked  Dennis  for  ethics  advice  before  she  and, 

18  as  it  turns  out,  Roger  Altman  went  over  to  meet  with 

19  people  in  the  White  House  to  discuss  whatever  it  was 

20  they  were  going  to  discuss  in  February  of  '94.    1 

21  suppose  that's  responsive  to  your  question. 

22  Q      I'm  referring  specifically  to  the  --  was  he 
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1  asked  for  advice  subsequent  to  that,  whether  he  was 

2  asked  for  advice  fi-om  the  Secretary  or  anyone  at  the 

3  Treasury  Department,  with  regard  to  whether  there  are 

4  any  ethical  violations  that  were  committed? 

5  A      He  may  have  been. 

6  Q      Okay.   Was  he  ever  asked  to  do  that  in  an 

7  official  capacity? 

8  A      I  don't  know. 

9  Q      Did  the  Secretary  ever  articulate  a 

10  rationale  for  asking  the  Office  of  Government  Ethics 

1 1  to  conduct  or  to  render  ethical  opinion  to  the 

12  Treasury  Department  rather  than  have  ~ 

13  A      Well,  A,  not  directly  to  me,  but  B,  it 

14  seems  to  me  that  he  made  public  statements  at  the 

15  time  to  the  effect  that  those  were  the  ethics 

16  experts.   There  had  been  ethics  violations  alleged, 

1 7  OGE  was  the  ethics  expert,  so  we  went  to  him  for 

18  advice. 

1 9  Q      Had  he  ever  done  that  in  the  past? 

20  A      1  don't  know  whether  there  was  a  similar 

21  circumstance  in  the  past.   In  fact,  there  wasn't  that 

22  I  was  aware  of. 
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1  Q      So  was  this  an  unusual  request  by  the 

2  Secretary? 

3  A      It  was  an  unusual  set  of  circumstances  to 

4  which  the  Secretary  reacted  appropriately. 

5  Q      If  there  are  ethical  violations  committed 

6  by  the  Department  of  Treasury  personnel,  does  the 

7  designated  ethics  ~  was  it  ~  did  you  say  officer? 

8  A      Designated  agency  ethics  official.   DAEO 

9  for  short. 

10  Q      Was  it  normally  the  DAEO's  responsibility 

1 1  to  render  advice  to  the  department  when  there  are 

12  ethics  violations  that  occur? 

1 3  A      There  is  a  whole  structure  throughout  the 

14  department  of  ethics  advisors,  but  it  is  the  -- 

15  Q      Specifically  with  regard  to  the  DAEO,  would 

16  that  normally  be  part  of  the  responsibility? 

1 7  A      Depends  on  where  in  the  organization  it 

18  happens.   If  there  is  some  problem  with  the  cleaning 

19  crew  in  an  IRS  district  office  ~ 

20  Q      If  it  happened  in  the  Office  of  General 

21  Counsel? 

22  A      Okay.   Now  ask  the  question  again,  is  what 
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1  his  responsibility? 

2  Q      Was  it  normally  the  responsibility  of  the 

3  DAEO  to  render  an  opinion  with  regard  to  whether 

4  ethic  violations  were  being  committed  if  the  conduct 

5  in  question  occurred  with  people  within  the  Office  of 

6  the  General  Counsel? 

7  A      Sure.   Once  someone  brings  facts  to  the 

8  attention  of  the  DAEO  it's  his  obligation  to  give 

9  advice. 

10  Q      Was  there  a  specific  reason  given  why 

1 1  Mr.  Foreman  wasn't  asked  by  the  Secretary  to  render 

12  advice  in  this  situation? 

13  A      I  don't  know.    Certainly  not  to  me. 

14  Q      Do  you  have  any  knowledge  of  when  that  was 

15  made? 

16  A      No. 

17  Q      Okay.    I'd  like  to  direct  your  attention  to 

18  the  next  line  of  the  16013.    Could  you  read  that  line 

19  to  me? 

20  A      "OGE  report  criticize  agency  ethics 

21  training.   Ask  Hank  about  training." 

22  Q      What  does  that  refer  to? 
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1  A      I  honestly  do  not  remember.  And  at  the  end 

2  of  the  day  the  OGE  report  I  don't  recall  being 

3  critical  of  Treasury  ethics  training,  although  they 

4  may  have  been  and  there  was  ~  it's  sort  of  a  silly 

5  issue  ultimately,  but  there  was  an  issue  that  OGE  had 

6  raised  about  people  not  understanding  the  concept  of 

7  recusal,  and  I  mean  I  certainly  well  understand  the 

8  concept  of  recusal.   It  was  not  clear  to  me  from 

9  OGE's  report  what  they  were  being  critical  of 

10  Whether  this  had  anything  to  do  with  that,  I  don't 

1 1  know,  I  just  don't  know. 

12  Q      Had  OGE  produced  any  drafts  of  the  report 

13  that  was  done  with  regard  to  the  White  House  Treasury 

14  contacts  by  July  11th,  1994? 

15  A      I  don't  know  what  OGE  produced.   I  have 

16  never  seen  a  draft  of  the  OGE  report. 

17  Q      Okay.    What  was  your  reference  for  making 

18  this  entry? 

19  A      I  don't  know.    It  may  have  been  a  concern 

20  that  we  had  that  maybe  OGE  would  be  critical  of  us. 

21  I  just  don't  know.   Just  trying  to  figure  out  what 

22  they  might  do  or  hypothesize  what  they  might  do,  we 
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1  might  have  hypothesized  that.   I  don't  recall 

2  having  ~  aside  from  whatever  I  inferred  from  having 

3  been  asked  about  what  was  the  authority  of  Treasury 

4  people  to  work  on  RTC  matters,  I  had  no  information. 

5  I'm  not  even  sure  that  was  information  about  the  OGE 

6  report,  but  I  had  nothing  about  it. 

7  Q      There  is  a  star  next  to  that  entry.   Does 

8  that  signify  anything? 

9  A      Yes.   Do  something. 

1 0  Q      That  means  do  something? 

1 1  A      Right. 

12  Q      And  what  does  that  indicate  to  you  that  you 

13  were  saying  to  do? 

14  A      Ask  Hank  about  training. 

15  Q      Could  you  read  the  last  line? 

16  A      Yeah,  "get  Walsh's  report  from  Government 

17  Printing  Office."   $60,  by  the  way,  presumably  was 

18  the  cost  of  Walsh's  report. 

19  Q      What  does  Walsh's  report  refer  to? 

20  A      The  only  Walsh  that  I  know  of  was  an 

21  independent  counsel  I  think  on  Iran-contra. 

22  Whether  --  and  I  have  no  idea  why  I  or  someone  else 
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1  thought  it  was  a  good  idea  to  get  Walsh's  report  from 

2  the  Government  Printing  Office. 

3  Q      Did  you  or  anyone  else  from  your  office 

4  ever  get  a  report  like  that? 

5  A      Not  that  I  recall. 

6  Q      Are  you  aware  of  whether  OGE  began  drafting 

7  portions  of  its  report  or  analysis  at  any  time  before 

8  it  received  the  IG's  draft  report? 

9  A      I  don't  know. 

10  Q      Have  you  ever  heard  that? 

1 1  A      Not  that  I  recall. 

12  Q      You  don't  recall  hearing  that? 

13  A      No. 

14  Q      I  show  you  a  document  bears  the  Bates 

15  16014.    Take  a  moment  to  review  that. 

16  (Witness  reviewed  the  document.) 

17  Have  you  had  a  chance  to  review  that? 

18  A      Uh-huh. 

19  MR.  O'CALLAGHAN:   Counsel,  have  you  had  a 

20  chance? 

21  MS.  STERGIS:    Yes. 

22  BY  MR.  O'CALLAGHAN: 
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1  Q      Is  this  a  page  from  your  spiral  notebook 

2  that  we've  been  referring  to? 

3  A      It  is  a  page  from  the  spiral  notebook  that 

4  I  keep. 

5  Q      And  it's  your  handwriting  that  appears 

6  there? 

7  A      Right. 

8  Q      What  appears  in  the  top  left-hand  comer  of 

9  the  document? 

10  A      The  initials  DF  —  again,  presumably  Dennis 

11  Foreman -- July  11,  '94. 

12  Q      What  does  this  entry  represent? 

13  A      I  assume  that  it  means  that  the  Inspector 

14  General  had  completed  his  interviews  of  all  except 

15  Jack  DeVore. 

16  Q      Does  this  reflect  a  conversation  that  you 

17  had  with  Mr.  Foreman? 

18  A      It  would  appear  to. 

19  Q      Would  that  have  been  a  telephone 

20  conversation  or  face-to-face  conversation? 

21  A      No,  it  would  more  likely  be  a  telephone 

22  conversation.   I  don't  ~  while  it  is  not 


1  inconceivable  that  I  would  have  taken  this  kind  of 

2  note  face  to  face,  it's  far  more  likely  to  be  a 

3  telephone  conversation. 

4  Q      And  why  would  you  be  or  did  you  inform 

5  Mr.  Foreman  that  IG  was  done  with  all  but  DeVore? 

6  A      This  note  suggests  that  I  did. 

7  Q      Is  there  a  chance  that  he  was  instructing 

8  you  or  providing  you  with  that  information? 

9  A      It's  possible. 

10  Q      Do  you  have  a  recollection  one  way  or  the 

1 1  other? 

12  A      No. 

13  Q      Did  you  generally  report  to  Mr.  Foreman 

14  what  the  status  of  the  IG  interview  schedule  was? 

15  A      No,  not  generally. 

16  Q      Do  you  have  a  specific  recollection  of  any 

17  times  that  you  did  do  that? 

18  A      No,  1  don't  have  a  ~  obviously  we've 

19  looked  at  a  number  of  instances  that  suggest  that  I 

20  did,  but  I  don't  specifically  recall  doing  that.    I 

21  basically  wasn't  working  with  Dennis  on  this. 

22  Q      Was  anyone  else  keeping  Mr.  Foreman 
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1  informed  about  the  progress  of  the  IG  investigation? 

2  A      I  don't  know. 

3  Q      Have  you  ever  learned  that? 

4  A      No. 

5  Q      Have  you  ever  been  told  that? 

6  A      No. 

7  Q      Where  is  Mr.  Foreman's  office  at  Treasury 

8  with  relation  to  your  office  physically? 

9  A      I  am  on  the  first  floor  on  the  west  side  of 

10  the  building,  about  halfway  between  the  north  and  the 

1 1  south  end  of  the  building.    Dennis's  office  was  on 

12  the  third  floor  on  the  east  side  of  the  building  in 

13  the  south  comer,  the  southeast  comer  of  the 

14  building. 

15  Q      And  how  about  where  was  your  office's 

16  physical  location  in  reference  to  Ms.  Hanson's 

17  office? 

18  A      Dennis  and  Ms.  Hanson  were  in  the  same 

19  suite. 

20  Q      So  she  was  in  the  same  area  of  the 

21  building? 

22  A      Right. 
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1  Q      How  close  are  their  offices,  where  are  they 

2  situated? 

3  A      They  were  next  to  each  other.    In  fact, 

4  there  is  an  office  —  there's  a  door  that  goes  from 

5  Jean's  office  to  Dennis's  office  and  vice  versa. 

6  Q      Adjoins  the  two  rooms? 

7  A      Yeah. 

8  Q      I'd  like  to  show  you  a  document  Bates 

9  stamped  16015.    Let  me  know  when  you've  had  a  chance 

10  to  review  it. 

1 1  (Witness  reviewed  the  document.) 

12  A      Okay. 

13  Q      This  is  a  page  out  of  your  spiral  notebook? 

14  A      Right. 

15  Q      Is  it  your  handwriting  that  appears  on  this 

16  document? 

17  A      Yes. 

18  Q      Okay.   Let's  go  through  what  appears  here 

19  in  the  document.    What's  the  ~  what's  written  on  the 

20  first  two  lines? 

21  A      EK,  presumably  Ed  Knight. 

22  Q      And  then? 
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1  A      July  12th,  1994. 

2  Q      Did  you  have  a  meeting  with  Mr.  Knight  on 

3  July  12th,  1994? 

4  A      I  probably  did.    Whether  this  has  anything 

5  to  do  with  a  meeting  with  —  1  mean  we  were  meeting 

6  essentially  every  day.    I  don't  think  this  is  a  ~  it 

7  could  be.    It  could  be  a  meeting.   It  could  be  a 

8  telephone  conversation.   It  could  be  me  preparing  to 

9  do  a  telephone  conversation  that  never  happened. 

10  Q      Okay.   Could  you  read  the  next  I  guess  two 

1 1  lines? 

12  A      "Josh,  IG  counsel  this  morning." 

13  Q      What  does  that  refer  to? 

14  A      Presumably  it  means  that  the  IG  was  going 

15  to  interview  Josh  that  morning. 

16  Q      Was  this  information  you  were  relating  to 

17  Mr.  Knight? 

18  A      It  was  either  information  I  was  relating  to 

19  Mr.  Knight  or  information  Mr.  Knight  was  relating  to 

20  me. 

21  Q      Do  you  recall  Mr.  Knight  ever  relating 

22  information  to  you  with  regard  to  interviews  being 
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1  conducted  by  the  Treasury  IG's  office? 

2  A      I  don't  specifically  recall  it.    It 

3  wouldn't  surprise  me  at  all  if  it  happened,  but  I 

4  don't  remember  any  specific  instance  in  which  thf  i 

5  happened. 

6  MS.  STERGIS:    What  do  you  mean  by 

7  "information"? 

8  BY  MR.  O'CALLAGHAN: 

9  Q      Information  regarding  the  interviews 

10  scheduled  or  the  occurrence  of  them,  just  anything 

1 1  dealing  with  them? 

12  A      Any  conversations  we  would  have  had  would 

13  have  related  exclusively  to  when  they  were  going  to 

14  happen. 

15  Q      Okay.   During  this  time  period,  who  was 

16  generally  more  knowledgeable  about  the  schedule  of 

1 7  the  witnesses,  you  or  Mr.  Knight? 

18  A      Me. 

19  Q      And  how  about  with  regard  to  Mr.  Foreman? 

20  A      Me. 

21  Q      If  I  could  direct  your  attention  to  the 

22  next  part  of  written  text  that's  not  blocked  out,  if 
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1  you  could  make  your  best  effort  to  read  that  to  me? 

2  A      Sure.    "Also  IG  interview  of  Secretary  ~ 

3  can  Treasury  attorneys  represent?" 

4  Q      I'll  stop  you  right  there.   What  does  that 

5  refer  to? 

6  A      It's  a  question  of  whether  the  Treasury's 

7  attorneys  could  show  up  at  the  interview  of  the  IG's 

8  interview  of  the  Secretary. 

9  Q      And  was  that  an  issue  of  contention  at  the 

10  time? 

1 1  A      This  suggests  that  it  was. 

12  Q      Do  you  have  a  recollection -- 

13  A      Well,  it  was  an  unresolved  issue. 

14  Q      Unresolved  as  between  who? 

15  A      Everyone  that  needed  to  be  involved  in  it. 

16  It  just  wasn't  decided  yet.   This  was  obviously 

17  something  that  wasn't  decided  yet. 

18  Q      Had  the  subject  been  broached  with  the 

19  Inspector  General's  office? 

20  A      It  may  very  well  have  been.   I  presume  that 

21  it  was. 

22 Q      Okay.    Could  you  read  the  next  line,  the 


1  remainder  of  the  text? 

2  A      "Need  to  revisit  with  Inspector  General. 

3  Wasn't  permitted  for  other  witnesses." 

4  Q      Okay.    What  does  that  refer  to? 

5  A      Obviously  there  had  been  discussions  about 

6  the  issue  of  Treasury'  attorneys  attending  the  IG's 

7  interviews  of  Treasury  witnesses.   This  suggests,  and 

8  in  fact,  it's  my  understanding  that  it  generally  was 

9  not  permitted.   However,  those  other  witnesses  had 

10  private  counsel  and  the  Secretary  did  not.    So  we 

1 1  needed  to  revisit  it  with  respect  to  the  Secretary. 

12  Q      Was  that  ever  resolved? 

13  A      I  believe  it  was. 

14  Q      And  how  was  it  resolved? 

15  A      I  believe  Treasury  attorneys  were  permitted 

16  to  attend. 

17  Q      And  which  attorneys  attended  the  interview 

18  with  Mr.  Bentsen? 

19  A      I  don't  know  that  for  a  fact. 

20  Q      Do  you  have  an  idea? 

21  A      I  expect  it  was  Bob  McNamara. 

22  Q      Was  he  accompanied  by  more  than  one 
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1  attorney? 

2  A      He  could  have  been. 

3  Q      Did  Mr.  Knight  accompany  him? 

4  A      I  don't  know  that. 

5  Q      Did  Treasury  attorneys  accompany  any  of  the 

6  other  Treasury  witnesses? 

7  A      To  the  ~  I  don't  remember  whether  they 

8  accompanied  Dennis  Foreman  or  not.    I  don't  even 

9  remember  whether  the  IG  talked  to  Joan  Logue-Kinder 

10  or  Frank  Newman  or  not.    I  guess  they  did  talk  to  Ben 

1 1  Nye.   I  don't  know  whether  a  Treasury  witness 

12  accompanied  them. 

13  Q      Counsel? 

14  A      1  personally  did  not  accompany  any  witness 

15  to  any  interview  anywhere. 

16  Q      Did  Mr.  McNamara  accompany  witnesses? 

17  A      I  believe  he  attended  Senate  depositions. 

1 8  I  know  for  a  fact  that,  when  1  was  interviewed  by  the 

19  House,  he  was  with  me. 

20  Q      Okay.   How  about  Mr.  Knight? 

21  A      1  -- 

22 MR.  PORTNOY:    As  lawyer  or  witness? 

242 

1  BY  MR.  O'CALLAGHAN: 

2  Q      As  counsel? 

3  A      I  don't  know  that  Ed  did.    I  don't  know 

4  whether  Ed  went  to  the  Secretary's  interview,  and  I 

5  don't  believe  that  Ed  went  to  anybody  else's 

6  interview. 

7  Q      And  how  about  Mr.  McHale? 

8  A      No. 

9  Q      I'd  like  to  show  you  a  document  Bates 

10  stamped  16010. 

1 1  A      My  favorite  document,  by  the  way. 

12  Q      Let  me  know  when  you've  had  a  chance  to 

13  review  it. 

14  (Witness  reviewed  the  document.) 

15  A      Okay. 

16  Q      Is  this  a  page  from  your  spiral  notebook? 

17  A      Yeah. 

18  MR.  PORTNOY:    Is  that  010? 

19  THE  WITNESS:    1  think  it's  01601  something. 

20  MR.  PORTNOY:    It's  16,  not  10. 

21  BY  MR.  O'CALLAGHAN: 

22  Q      I'm  sorry.    So  it's  16. 
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1  MR.  PORTNOY:    I  thought  that's  what  you 

2  might  be  referring  to. 

3  BY  MR.  O'CALLAGHAN: 

4  Q      Is  this  your  writing  that  appears  on  the 

5  page? 

6  A      Yeah. 

7  Q      Were  these  notes  taken  on  the  12th  of  July? 

8  A      I  don't  specifically  remember  this 
conversation,  but  I'm  almost  confident  that  this  is  a 
note  that  I  wrote  down  as  Jane  Sherboume  was  talking 
to  me. 

Q      So  this  reflects  a  conversation  you  had 
with  Ms.  Sherboume? 

A      Almost  certainly. 

Q      Okay.   And  what  does  this  document 
reference? 

A      "Codinha  losing  touch  with  reality.   Wants 
IG  to  defer  completing  Hanson  deposition  until  Senate 
Banking  Committee  does  theirs.   Now"  something  ~  and 
I  don't  know  which  that  was,  the  IG's  or  the 
Senate's  ~  "was  now  scheduled  for  Thursday." 

Q      And  is  this  information  that  Ms.  Sherboume 
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1  departed  to  you? 

2  A      Almost  certainly. 

3  Q      And  how  did  this  phone  call  come  about? 

4  A      I  don't  know.    We  were  all  —  in  July  we 

5  were  all  cmshed  to  do  a  lot  of  things,  and  we 

6  talked. 

7  Q      Why  did  Ms.  Sherboume  call  you  about 

8  completing  Ms.  Hanson's  deposition? 

9  A      Why  didn't  she? 

10  Q      Why  did  she? 

11  A      I  don't  know.    I  don't  know  that  that  was 

12  the  reason  she  called  in  the  first  place.   That  was 

13  something  ~  it  appears  to  be  something  she  told  me 

14  in  the  course  of  this  conversation. 

15  Q      Do  you  know  how  she  knew  that  Mr.  Codinha 

16  wanted  the  IG  to  defer  completing  Hanson  deposition? 

17  A      Whether  I  knew  at  the  time,  I  don't  have  a 

18  clue  now. 

19  Q      But  now  you  don't  know? 

20  A      No. 

21  Q      Did  you  discuss  witness  scheduling  with 

22  Ms.  Sherboume  during  the  time  period? 
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1  A      Uh-huh. 

2  Q      How  often  would  you  talk  to  her  about 

3  scheduling? 

4  A      From  time  to  time. 

5  Q      For  what  purpose? 

6  A      Because  it  was  ~  we  were  all  in  an 

7  enterprise  that  we  needed  to  wrap  up  by  the  end  of 

8  July  or  thereabouts,  whenever  the  Senate,  1  guess,  or 

9  the  House  was  going  to  start.    1  guess  July  26th  was 

10  when  the  House  planned  to  start  and  we  all  had  a  lot 

1 1  of  things  to  do  in  a  short  period  of  time  and 

12  information  about  scheduling  was  helpftil. 

13  Q      During  July  of  '94,  how  many  times  a  day 

14  would  you  say  you  spoke  with  Ms.  Sherboume? 

15  A      I  don't  know.    I  probably  tried  once  a 

16  day.   Whether  I  succeeded  every  day,  1  don't  know. 

17  Q      I'd  like  to  have  you  take  a  look  at  a 

18  document  11433. 

19  (Witness  reviewed  the  document.) 

20  A      Yes. 

21  Q      Is  this  a  page  from  your  spiral  notebook? 

22  A      Uh-huh. 
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1  Q      Is  it  your  handwriting  that  appears  on  it? 

2  A      Yeah.   It  may  very  well  be  the  same  page  we 

3  just  looked  at.   Can  I  look  at  that? 

4  Q      With  different  material  redacted? 

5  A      Can  I  look  at  that  again. 

6  Q      Sure.    Showing  you  16010. 

7  A      Apparently  not. 

8  Q      It  appears  that  the  bindings  are  on  the 

9  different  side  of  the  page. 

10  A      Right.    The  2  is  a  bit  different. 

11  Q      And  on  top  there's  a  notation,  "Jane  S." 

12  Does  that  refer  to  Jane  Sherboume? 

13  A      Yes. 

14  Q      Date  7/12/94? 

15  A      Right. 

1 6  Q      Could  you  read  the  entry  that  appears 

17  there? 

1 8  A      "Have  given  White  House  witnesses'  counsel 

19  access  to  White  House  documents  but  as  to  Treasury 

20  documents,  showed  only  one  counsel.   Couldn't 

21  remember  which  counsel.   The  September  30  Early 

22  Bird." 
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Q      Okay.    What  does  that  refer  to? 

A      It  refers  to  ~  it  appears  to  refer  to 
something  Jane  told  me. 

Q      Okay.    Was  that  something  that  the  White 
House  had  done,  or  is  this  something  that  the 
Treasury  had  done? 

A      It  appears  to  discuss  what  the  White  House 
had  done  with  respect  to  Treasury  documents  that 
Treasury  had  given  to  the  White  House. 

Q      Okay.   Do  you  recall  this  conversation? 

A      No. 

Q      Do  you  know  what  the  reference  is  to  the 
what  Treasury  documents  this  note's  referring  to? 

A      The  documents  that  we  had  given  to  the 
White  House,  copies  of  which  we  had  given  to  the 
White  House.    I  guess  that  means  we  had  given  them  to 
them  by  the  1 2th. 

Q      Okay. 

A  Actually,  that's  right.  We  gave  them  to 
them  probably  the  same  day  we  gave  them  to  the 
Senate. 

Q      And  did  you  ever  learn  which  Treasury 
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documents  were  shown  to  a  witness's  counsel? 

A      It  says  "as  to  Treasury  documents  showed 
only  one  counsel  the  September  30  Early  Bird." 

Q      I  know,  but  do  you  know  which  counsel  it 
was  shown  to? 

A      No,  I  never  have  found  out.    I  don't  even 
remember  why  I  asked  the  question  or  why  Jane  gave  me 
the  information. 

Q      Do  you  have  any  specific  recollection  of 
discussing  this  subject? 

A      No.    Let  me  be  careful.   I  sort  of  remember 
being  told  this  by  Jane,  but  what  my  note  doesn't 
help  me  remember  is  why.    Whether  I  asked  the 
question  or  whether  it  was  information  she 
volunteered,  I  have  no  idea. 

Q      Had  you  heard  that  White  House  had  given 
access  to  Treasury  documents  around  the  12th  of  July? 

A      Not  that  I  recall.   I  mean  other  than  this. 

Q      Other  than  this? 

A      Other  than  this,  no. 

Q      Let  me  show  you  document  16017.    Tell  me 
when  you've  had  a  chance  to  review  it. 
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1  (Witness  reviewed  the  document.) 

2  A      Okay. 

3  Q      There's  a  name  on  the  top  —  before  I  say 

4  that,  is  this,  once  again,  your  spiral  notebook? 

5  A      Yes. 

6  Q      Is  it  your  writing  that  appears  here? 

7  A      Yes. 

8  Q      There's  a  name  that  appears  on  the  top 

9  left-hand  comer  of  the  document.   What  does  that 

10  read? 

11  A      I  believe  it's  Keman. 

12  Q      And  who  is  that? 

13  A      One  of  Roger  Altman's  attorneys. 

14  Q      And  the  note's  dated  7/12/94? 

15  A      Uh-huh. 

16  Q      Could  you  read  what  that  entry  here  says? 

17  A      Yes,  "thinks  IG  OGE  turning  to  focus  on 

18  authority  of  Treasury  officials  to  work  on  RTC 

19  matters." 

20  Q      What  does  that  refer  to? 

21  A      Actually  this  appears  to  be  something  that 

22  Paul  Keman  told  me  in  the  course  of  a  telephone 
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1  conversation  which  actually  would  not  have  come  as 

2  news  to  me  because  1  understood  that  the  Office  of 

3  Government  Ethics  wanted  from  me  sort  of  background 

4  or  an  opinion  or  something  on  the  authority  of 

5  Treasury  officials  to  work  on  RTC  matters.   1  had,  I 

6  believe,  by  this  time,  been  asked  for  that  orally. 

7  At  one  point,  1  ultimately  got  a  written 

8  request  for  it  from  Francine  Kemer,  but  1  believe 

9  Francine  told  me  that  OGE  wanted  me  to  do  something 

10  on  that  even  before  1  got  the  written  request. 

1 1  Q      Okay.    And  the  request  you  got  from 

12  Ms.  Kemer,  was  that  on  behalf  of  the  IG's  office,  or 

13  on  behalf  of  OGE? 

14  A      1  believe  OGE  had  asked  her  to  get  it  from 

15  me. 

16  Q      Was  this  a  document  that  they  requested  for 

17  you  to  create? 

18  A      Right. 

19  Q      And  did  you  actually  do  that? 

20  A      Yes. 

21  Q      With  regard  to  the  conversation  with 

22  Mr.  Keman,  what  spurred  this  conversation? 
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1  A      No  idea. 

2  Q      Does  this  reflect  information  that  he 

3  gained  during  the  course  of  interviews? 

4  A      I  would  doubt  it. 

5  Q      What  caused  Mr.  Kernan  to  say  that  he 

6  thought  IG  OGE  was  turning  its  focus  on  the  authority 

7  of  Treasury  officials  to  work  on  RTC  matters? 

8  A      I  could  only  guess.    I  don't  know. 

9  Q      Do  you  have  any  recollection  of  talking  to 

10  Mr.  Kernan  about  the  focus  of  the  OGE  or  IG 

1 1  investigation? 

12  A      Only  very  vaguely. 

13  Q      When  was  Mr.  Altman  interviewed  by  the  IG's 

14  office,  do  you  know? 

15  A      1  don't  know. 

16  Q      Do  you  recall  having  this  conversation  with 

17  Mr.  Kernan  on  the  12th? 

18  A      Well,  on  the  12th.    I  remember  very,  very 

19  vaguely,  and  I  couldn't  ~  short  of  this  note,  I 

20  couldn't  tell  you  that  it  was  Kernan,  that  someone, 

21  one  of  the  private  counsel,  had  told  this  to  me,  but 

22  it  was  actually  information  that  I  already  had 
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1  directly  from  Francine  who  had  asked  me  for  an 

2  opinion  on  the  subject. 

3  Q      What  was  the  context  in  which  that  private 

4  counsel  told  you  this  information? 

5  A      I  don't  know.    What  do  you  mean,  "what  was 

6  the  context"? 

7  Q      Was  it  in  reference  to  information  that  was 

8  gleaned  from  being  present  at  an  interview? 

9  A      Oh,  1  don't  know.    It  could  easily  have 

10  been  a  conversation  that  he  had  with  OGE.    I  don't 

1 1  know. 

12  Q      Was  Mr.  Kernan  in  communication  with  OGE 

13  during  this  time? 

14  A      1  don't  know. 

15  Q      Do  you  know  if  any  of  the  private  counsel 

16  were  in  communication  with  OGE  during  this  time 

17  period? 

18  A      Certainly  in  July  they  were.   Whether  at 

19  this  point  in  July,  I  don't  know. 

20  Q      What  would  have  been  the  nature  of  the 

21  contact  with  OGE? 

22  A      Well,  the  OGE  was  about  to  issue  some  sort 
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1  of  report  addressing  their  client's  conduct.   If  I 

2  were  those  people's  lawyers,  I  would  want  to  be 

3  talking  to  the  person  who  is  going  to  issue  that 

4  report  too. 

5  Q      The  question  is  do  you  know  what  the 

6  substance  of  the  contacts  were? 

7  A      No,  I  don't. 

8  Q      Or  the  subjects  of  the  contacts? 

9  A      No,  no.    The  only  one  that  I  know  what  the 

1 0  substance  of  what  actually  happened  after  the  report 

1 1  was  issued. 

12  Q      Okay.   Before  the  report  was  issued,  how 

13  many  of  the  private  counsels  were  in  contact  with  the 

14  OGE? 

15  A      I  don't  know. 

16  Q      Do  you  have  an  idea  of  how  many? 

17  A      No. 

18  Q      Was  it  at  least  one? 

19  A      1  don't  know  that  for  a  fact. 

20  Q      Were  you  ever  told  that  private  counsel  was 

21  in  contact  with  OGE? 

22 A      1  may  have  been. 
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1  Q      But  you  have  no  recollection? 

2  A      No. 

3  (Discussion  off  the  record.) 

4  BY  MR.  O'CALLAGHAN: 

5  Q      Mr.  Schmalzbach,  I'd  like  to  show  you  a 

6  document,  016018,  and  tell  me  when  you've  had  a 

7  chance  to  review  it. 

8  (Witness  reviewed  the  document.) 

9  Again,  is  this  a  portion  or  a  page  out  of 

10  your  spiral  notebook? 

1 1  A      Yes. 

12  Q      Is  this  your  handwriting  that  appears  on 

13  the  page? 

14  A      Yes. 

15  Q      Are  these  notes  that  you  took  on  the  13th 

16  of  July? 

17  A      Yes. 

18  Q      With  regard  to  the  spiral  notebook,  were 

19  there  any  entries  that  were  made  that  weren't  made  on 

20  the  day  that's  indicated  in  the  upper  left-hand 

2 1  comer  of  the  page? 

22  A      Oh,  1  don't  know. 
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Q      Did  you  make  all  your  notes 
contemporaneously  or  ~ 

A      It  was  my  general  practice  to.    There  might 
have  been  an  instance  in  which  I  did  it  differently 
for  some  reason.    I  just  don't  remember. 

Q      There's  an  FK  7/13  in  the  upper  left-hand 
comer? 

A      Right. 

Q      What  does  FK  refer  to? 

A      Francine  Kemer. 

Q      That's  July  13th;  correct? 

A      Right. 

Q      Can  you  read  the  first  line  for  me? 

A      "Transcripts  returned." 

Q      What  is  that  referencing? 

A      What  it  suggests  to  me  is  that  I  had 
returned  transcripts  to  Francine's  office,  but  I 
wasn't  sure  that  she  knew  about  it,  so  I  wanted  to  be 
sure  to  tell  her  about  it. 

Q      Was  this  a  note  to  remind  you  what  to  say 
to  her  in  the  telephone  conversation? 

A      From  the  context  I  infer  that  that's  what 


1  it  was. 

2  Q      It  doesn't  reflect  an  actual  conversation? 

3  A      That  particular  note  standing  by  itself 

4  does  not. 

5  Q      Okay.    Who  returned  the  transcripts? 

6  A      I  don't  remember.   Somebody.    I  mean  I 

7  caused  it  to  be  done. 

8  Q      Did  you  task  somebody  in  your  office  to  do 
it? 

A      I  could  have  taken  them  upstairs  myself    I 
could  have  asked  someone  else  to  walk  them  upstairs. 

Q      And  where  is  her  office  in  relation  to 
yours  ~ 

A      Her  office  was  ~ 

Q      —  during  this  time  period? 

A      ~  in  the  middle  corridor  on  the  second  — 
that's  to  say  the  Treasury  building  is  oriented 
north/south  this  way.   There  is  a  corridor  halfway. 
She  was  on  --  her  office  ~ 

Q      The  corridor  that  intersects  the  building? 

A      Right,  cuts  the  building  in  half   Her 
office  was  on  the  second  floor  in  that  middle 
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1  corridor  and  mine  is,  I  guess  it's  about  halfway 

2  between  that  middle  corridor  and  the  south  end  of  the 

3  building  on  the  first  floor,  the  floor  below. 

4  Q      As  of  July  13th,  how  many  transcripts  did 

5  you  have  in  your  possession? 

6  A      I  don't  know.    My  guess  is  between  four  and 

7  six,  but  I  honestly  don't  remember. 

8  Q      And  how  many  inches  high  would  those 

9  documents  have  been,  if  you  could  articulate  it? 

10  A      Something  like  that;  I  don't  remember. 

1 1  Q      Other  than  putting  your  hand  ~ 

12  A      I  would  say  between  three  and  six  inches. 

13  Q      So  it  would  be  easy  to  carry? 

14  A      Oh,  yes. 

15  Q      And  if  this  has  been  asked  and  answered, 

16  feel  free  to  let  me  know,  but  did  you  express  to  her 

17  any  opinion  as  to  how  you  felt  about  returning  the 

1 8  transcripts? 

19  A      It  has  been  asked.   I  did  the  best  I  could 

20  of  answering  which  is  I  don't  remember  any 

21  discussions. 

22 Q      How  about  after  you  returned  them,  did  you 
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1  express  your  ~  did  you  tell  her  how  you  felt  about 

2  returning  the  transcripts? 

3  A      I  doubt  it. 

4  Q      At  any  time? 

5  A      I  don't  remember  whether  I  did  in  this 

6  conversation  or  when  she  asked  for  them  back.   I 

7  seriously  doubt  afterward  that  we  would  have  talked 

8  about  it  at  all. 

9  Q      Did  you  have  any  conversations  with  anyone 

10  else  involved  in  the  IG's  office  with  regard  to 

1 1  returning  the  transcripts? 

12  A      Not  that  I  recall.   I  don't  think  so. 

13  Q      Did  anyone  else  at  the  IG's  office  know 

14  that  you  were  in  possession  of  the  transcripts  during 

15  this  time  period? 

16  A      I  have  no  idea  what  other  people  in  the 

17  IG's  office  knew. 

18  Q      Do  you  know  if  Bob  Cesca  knew? 

19  A      I  have  no  idea  whether  any  other  people  in 

20  the  IG's  office  knew. 

2 1  Q      Did  you  subsequently  ever  inform  anyone  in 

22  the  IG's  office  that  you  had  the  transcripts  during 
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this  time  period? 

A      No. 

Q      Did  anyone  ever  ask  you? 

A      No. 

Q      Were  you  ever  told  not  to  inform  other 
people  in  the  IG's  office  that  you  had  the 
transcripts? 

A      Not  that  I  recall. 

Q      Were  you  ever  told  not  to,  were  you  ever 
told  not  to  tell  anybody  else  that  you  had  the 
transcripts? 

A      Not  that  I  recall. 

Q      Who  else  in  your  office  knew  that  you  were 
in  possession  of  the  transcripts? 

A      I  don't  know  that  anyone  knew. 

Q      Did  Steve  McHale  know? 

A      1  don't  know  that  he  did. 

Q      Where  did  you  keep  them? 

A      They  were  in  a  briefcase,  which  is  now 
falling  apart  underneath  the  foot  well  of  my  desk  up 
against  the  front  there. 

Q      Do  you  have  a  safe  in  your  office? 


A      No. 

Q      Does  anyone  else  have  access  to  your  office 
when  you're  not  there? 

A      Yeah.   I  lock  it  when  I  leave. 

Q      Do  you  lock  it  every  time  you  leave  or  just 
when  you  leave  for  the  night? 

A      When  I  leave  for  the  night. 

Q      How  many  people  ~ 

A  Of  course  I  wasn't  leaving  much  in  those 
days. 

Q  During  this  time  period  how  many  people 
would  you  say  went  in  and  out  of  your  office  on  a 
daily  basis? 

A      I  have  no  idea. 

Q      Was  it  a  busy  time? 

A      You  bet. 

Q      Were  there  a  lot  of  people  in  and  out? 

A      It  was  a  busy  time  for  me.   Whether  there 
were  a  lot  of  people  in  and  out,  probably  not  a  lot 
of  people. 

Q  Was  there  information  in  your  office  that 
was  used  by  other  people  on  your  team? 
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1  A      Well,  I'm  trying  to  remember,  if  there  ever 

2  was,  if  there  was  at  this  time.   No.    I  may  have  had 

3  copies  of  some  of  the  Treasury  documents  in  my 

4  office,  but  they  were  copies,  duplicates  of  a  major 

5  set  that  was  kept  across  the  hall. 

6  Q      Did  the  group  that  you  were  working  with 

7  during  this  time  period,  did  you  have  a  general  work 

8  area  that  you  worked  out  of  during  this  time  period, 

9  or  did  people  work  out  of  their  own  offices? 

10  A      People  mostly  worked  out  of  their  own 

1 1  offices. 

12  Q      Was  there  a  general  work  area  where  they 

13  conducted  their  work? 

14  A      No,  they  mostly  worked  out  of  their  own 

1 5  offices.   When  they  did  the  Fiske  production,  there 

16  was  a  room  up  on  the  fourth  floor  where  all  the 

17  documents  that  were  turned  over  were  examined,  and 

18  you  know,  decided  whether  or  not  they  were 

19  responsive,  but  we  didn't  have  anything  like  that. 

20  Q      And  that  was  before  July;  is  that  right? 

21  A      That  was  March.   It  was  March,  you  know, 

22  6th,  7th,  8th. 


1  Q      I'd  like  to  direct  your  attention  to  the 

2  next  line. 

3  A      Yes. 

4  Q      If  you  could  read  to  me  the  bulleted  item 

5  there. 

6  A      "IG  scheduling  interviews  of  White  House 

7  witnesses  through  the  weekend." 

8  Q      Okay.    What  does  that  refer  to? 

9  A      1  actually  have  a  little  bit  of  --  I  recall 

10  being  told  these  things.    Whether  I  was  actually  told 

1 1  them  in  the  same  conversation  that  1  had  with 

12  Francine  in  which  1  told  her  that  the  transcripts  had 

13  been  returned,  1  don't  remember.   It  might  have  been, 

14  might  not  have  been.   Probably  doesn't  matter. 

15  Q      Was  this  information  that  was  relayed  to 

16  you  by  Ms.  Kemer  over  the  phone? 

17  A      I'm  pretty  sure  it  was,  yes. 

1 8  Q      This  was  information  with  regard  to  the 

19  scheduling  of  White  House  interviews? 

20  A      It  was  information  regarding  Francine's 

21  frustration  with  her  clients. 

22  Q      Her  clients  being  who? 
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A      The  IG. 

Q      The  IG  in  general  or  anyone  specific  in  the 
office? 

A      Fred  Coco. 

Q      He's  one  of  the  investigators? 

A      I  believe  he  was  one  of  the  investigators, 
yes. 

Q      Did  you  have  an  interest  in  knowing  why 
the  ~  did  you  have  an  interest  in  knowing  that  the 
IG  was  scheduling  interviews  at  the  White  House 
through  the  weekend? 

A      I  was  interested  in  this  story. 

Q      At  this  point  had  all  the  Treasury 
witnesses  been  interviewed? 

A      No,  Jack  DeVore  had  not  been  interviewed. 
I  don't  remember  who  was  interviewed  when  but  I 
remember  reading  recently  that  there  was  some  ~ 
DeVore  originally  wanted  to  ~  he  was  down  in  Texas 
at  the  time.   I  guess  maybe  he  had  business  that  was 
bringing  him  to  Washington  on  the  18th  and  that's 
when  he  wanted  to  do  his  interview.   I  also 

understood  that  the  IG  wanted  it  to  happen  earlier 
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than  that,  and  ultimately,  that  it  happened  on  the 
15th. 

Q      Okay.   Did  you  have  an  interest  in  the 
interview  schedule  after  the  Treasury  witnesses  had 
been  interviewed? 

A      I  guess  since  it  related  to  when  the  IG 
would  be  done  for  sure. 

Q      Okay.   But  other  than  the  timing  of  the 
report,  did  you  have  any  other  interest  in  the 
interview  schedule? 

A      No. 

Q      Is  there  any  specific  reason  why  Ms.  Kemer 
told  you  that  the  interview  schedule  for  the  White 
House  witnesses  were  going  to  go  through  the  weekend? 

A      I  felt  at  the  time  that  she  was  letting  off 
steam. 

Q      Did  she  frequently,  or  had  she  ever,  let 
off  steam  to  you  before? 

A      Uh-huh. 

Q      How  frequently? 

A      Oh,  I  don't  know  how  frequently. 
Occasionally. 
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1  Q      When  did  you  first  come  to  know  Ms.  Kemer? 

2  A      Shortly  after  she  came  to  work  at  Treasury, 

3  a  couple  three  years.   She  came  to  Treasury 

4  immediately  after  having  worked  ft)r  a  woman  at  the 

5  Department  of  Commerce  who  used  to  be  my  deputy  at 

6  Treasury.   It's  a  small  world. 

7  Q      What's  her  name? 

8  A      Barbara  Fredericks. 

9  Q      Had  you  had  any  contact  with  Ms.  Kemer 

10  before  she  started  at  Treasury? 

1 1  A      No,  I  don't  think  so.    I  heard  of  her  as 

12  she  was  interviewing  for  the  position  at  Treasury, 

13  but  I  had  never  met  her. 

14  Q      Did  you  write  a  recommendation  fi-om 

15  Ms.  Kemer? 

16  A      Did  I  what? 

17  Q      Did  you  provide  a  recommendation  for 

1 8  Ms.  Kemer  during  the  interview  process? 

19  A      No,  I  didn't  know  her. 

20  Q      But  you  had  heard  of  her  through  your 

21  former  deputy;  right? 

22 A      I'd  either  heard  of  her  through  the  former 
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1  deputy  or  the  deputy  general  counsel  told  me  that  one 

2  of  the  people  that  was  interviewing  for  the  position 

3  had  worked  for  my  former  deputy. 

4  Q      I'll  show  you  a  document,  16019.    Again,  is 

5  this  a  page  from  your  spiral  notebook? 

6  A      Uh-huh. 

7  Q      Is  that  your  writing  that  appears  there? 

8  A      Yes,  it  is. 

9  Q      What's  referenced  on  the  document? 

10  MS.  STERGIS:    Excuse  me.    I'd  like  to  look 

11  at  it  first. 

12  MR.  O'CALLAGHAN:    It's  1-1/2  lines.    It 

13  shouldn't  take  too  long.    I'm  sorry  if  I  jumped  the 

14  gun. 

15  MS.  STERGIS:    There's  only  one  copy  for 

16  witness  and  counsel. 

17  MR.  O'CALLAGHAN:    These  were  documents  that 

1 8  were  provided  by  you. 

19  MS.  STERGIS:   Nevertheless,  there's  only 

20  one  copy  which  is  not  standard  practice. 

21  BY  MR.  O'CALLAGHAN: 

22  Q      What  appears  on  this  document? 
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1  A      The  initials  EK,  the  date  July  13,  1994, 

2  and  then  the  words  "Beattie  concern  about  direction 

3  of  IG  inquiry." 

4  Q      And  what  does  EK  refer  to? 

5  A      Ed  Knight  presumably. 

6  Q      Was  this  a  conversation  with  Mr.  Knight  as 

7  referenced  here? 

8  A      I  don't  recall  what  it  is. 

9  Q      What  does  that  "Beattie  concern  about 

10  direction  of  IG  inquiry"  refer  to? 

11  A      It  occurs  to  me  that  it  may  refer  to  the 

12  same  thing  that  I  think  I  looked  at,  a  note  that 

13  appears  to  be  a  conversation  with  Paul  Keman  on  July 

14  12th.    Seems  to  be  the  same  thing. 

15  MS.  STERGIS:    Let's  go  off  the  record  a 

16  second. 

17  MR.  O'CALLAGHAN:    Sure. 

18  (Discussion  off  the  record.) 

19  BY  MR.  O'CALLAGHAN: 

20  Q      You  said  it  made  reference  to  a 

21  conversation  you  had  with  Mr.  Keman  that  you 

22  referred  — 
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1  A      I  said  it  seems  to  refer  to  the  same  topic 

2  that  was  referred  to  in  a  note  that  you  have  shown  me 

3  of  a  July  12th  conversation  with  Paul  Keman. 

4  Q      I  show  you  a  document  Bates  stamped  16017. 

5  A      Right,  that's  the  one. 

6  MR.  O'CALLAGHAN:    Counsel,  please  let  me 

7  know  when  you've  had  a  chance  ~ 

8  MS.  STERGIS:    Go  ahead. 

9  BY  MR.  O'CALLAGHAN: 

10  Q      Is  that  the  document  you're  referring  to? 

11  A      Yes. 

12  Q      Now,  in  16019,  it  refers  to  "Beattie 

13  concern  about  direction  of  IG  inquiry."    Who  is 

14  Beattie?  —   " 

15  A      Another  one  of  Roger  Altman's  attorneys. 

16  Q      And  does  this  refer  to  a  different 

17  conversation  with  Mr.  Beattie? 

18  A      I  don't  know  whether  it  refers  to  a 

19  specific  conversation  with  Beattie. 

20  Q      But  it  deals  with  the  same  subject  that's 

21  covered  in  16017? 

22  A      It  appears  to. 
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1  Q      Does  16019  represent  information  that  you 

2  share  with  Mr.  Knight? 

3  A      It  may.   It  may  have  been  a  note  that  I 

4  made  to  myself  for  a  call  to  Ed  which  may  or  may  not 

5  have  happened. 

6  Q      Why  would  you  make  write  a  note  to  call 

7  with  Mr.  Knight  regarding  Mr.  Seattle's  concern  about 

8  direction  of  IG  inquiry? 

9  A      Because  it  related  to  the  whole  enterprise 

10  that  we  were  involved  in,  and  I  mean  it  just  was 

1 1  relevant  to  the  summer's  proceedings. 

12  Q      What  was  your  understanding  of  what 

13  Mr.  Knight's  specific  interest  would  be  in 

14  Mr.  Beattie's  opinion? 

15  A      Context. 

16  Q      Could  you  be  more  specific? 

17  A      I  mean  it  was  one  of  the  things  that  was 

18  happening.   We  were  sharing  information  with  each 

19  other.   I  don't  know  whether  this  is  Ed  telling  me 

20  this  or  me  telling  Ed  that. 

21  Q      I'd  like  to  show  you  Bates  stamp  016022. 

22  Take  a  moment  to  review  that. 
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1  (Witness  reviewed  the  document.) 

2  Is  this  another  page  from  your  spiral 

3  notebook? 

4  A      Yes. 

5  Q      Is  this  your  writing  that  appears  on  it? 

6  A      Yes.   By  the  way,  of  course,  this 

7  (indicating)  is  not  my  writing. 

8  Q      For  the  record,  there  is  a  print  that  says 

9  "redacted." 

10  A      It's  been  on  many  of  these  pages.   I  didn't 

1 1  write  that. 

12  Q      This  script  writing? 

13  A      It's  mine. 

14  Q      Top  left-hand  comer,  what  does  that  say  up 

15  there? 

16  A      EK,  it  appears  to  say.   I'm  pretty  sure 

17  that's  EK. 

18  Q      Is  that  Ed  Knight? 

19  A      Yes. 

20  Q      7/14/94? 

21  A      Yeah. 

22  Q      What  does  this  entry  refer  to? 
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1  A      I'm  not  sure  what  the  context  of  this  is. 

2  Q      Could  you  read  it  for  the  record? 

3  A      Sure.    "Secretary  will  get  IG  fact  report 

4  before  he  testifies.   Can't  interfere  with  IG's 

5  investigations.   Document  access  to  principal  and 

6  attorney.   What  about  access  to  IG  transcript." 

7  Q      Dealing  with  the  first  portion,  "Secretary 

8  will  get  IG  fact  report  before  he  testifies,"  what 

9  does  that  refer  to? 

10  A      I  don't  know.    It  appears,  I  mean  I  don't 

1 1  know  whether  --  it  appears  ~  it's  a  statement,  it's 

12  not  a  question,  and  it  appears  to  be  a  statement  of 

1 3  fact  that  the  Secretary  will  get  that  IG  report 

14  before  he  testifies. 

15  Q      And  by  July  14th,  was  it  your  understanding 

16  that  the  Secretary  would  get  IG  fact  report  before  he 

17  testified? 

18  A      I  don't  specifically  remember  that.   This 

1 9  appears  to  suggest  it. 

20  Q      Do  you  recall  when  you  first  learned  that 

2 1  the  Secretary  was  requesting  to  receive  the  IG  fact 

22  report  before  he  testified? 
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1  A      I  don't  remember. 

2  Q      Did  there  come  a  time  when  you  weren't  sure 

3  whether  he  would  get  the  fact  report  before  he 

4  testified? 

5  A      That's  where  we  started  out. 

6  Q      Did  there  come  a  time  when  you  knew  he 

7  would  get  the  fact  report  before  he  testified? 

8  A      Yes,  July  22nd. 

9  Q      The  day  he  got  it? 

10  A      Right.    I  think  that,  I  probably  knew  that 

1 1  the  IG  was  trying  very  hard  to  do  that,  but  frankly  I 

12  didn't  have  confidence  that  it  would  happen  until  the 

13  22nd  when  we  got  it. 

14  Q      And  how  did  you  know  they  were  trying  hard 

15  to  do  that? 

16  A      I  don't  know.    I  had  met  with  Cesca  on  the 

17  28th  of  June.    I  knew  he  was  interested  in  doing 

18  that.   You  know,  he  didn't  want  to  have  the  Secretary 

19  go  into  Congressional  testimony  looking  foolish 

20  because  he  didn't  know  what  had  happened  in  his  own 

2 1  department. 

22  Q      Did  IG's  office  ever  give  you  updates  as  to 
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1  when  they  thought  they'd  be  finished  -- 

2  A      They  may  have. 

3  Q      ~  during  the  course  of  the  investigation? 

4  A      They  may  have. 

5  Q      Okay.    If  you  could  read  the  next  line. 

6  A      "Can't  interfere  with  IG's 

7  investigations." 

8  Q      What  does  that  refer  to? 

9  A      It  seems  like  a  self-evident  proposition. 

10  Q      Do  you  know  if  it  refers  to  anything 

1 1  specifically? 

12  A      No. 

13  Q      Okay.   The  last  line  there,  could  you  read 

14  that? 

15  A      "What  about  access  to  IG  transcript." 

16  0      Okay.    What  does  that  refer  to? 

17  A      I  don't  know.    I  mean  it  doesn't  have  a 

18  question  mark.   It  seems  to  be  stated  as  a  question. 

19  Q      Okay.   This  document -- 

20  A      You  know,  as  I  put  this  together,  this 

21  could  very  well  have  been  a  discussion  that  I  was 

22  having  with  Ed  just  about  generally  where  we  were, 
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1  what  was  going  to  happen  going  forward.   There's  not 

2  much  more  I  can  make  out  of  it  than  that. 

3  Q      For  your  information  collection  process 

4  that  you  were  engaged  in  in  this  time  period? 

5  A      That  was  something  that  was  going  on  also, 

6  but  this  is  more,  you  know,  we  know  where  we  have  to 

7  be  by  late  July;  that  is,  the  Secretary  has  to  be 

8  ready  to  testify.    How  are  we  going  to  get  there? 

9  And  these  may  just  have  been  things  that  we  needed  to 

10  think  about  as  we  tried  to  get  there. 

1 1  Q      You  would  return  the  transcripts  to 

12  Ms.  Kemer  on  the  13th;  is  that  right? 

13  A      That's  what  my  note  suggests.    I  don't  have 

14  a  specific  recollection  of  the  date. 

15  Q      Do  you  have  any  reason  to  think  your  notes 

16  aren't  correct? 

17  A      No. 

18  Q      Did  you  have  a  specific  conversation  with 

19  Mr.  Knight  with  regard  to  handing  over  the 

20  transcripts  back  to  Ms.  Kemer? 

21  A      I  don't  believe  Ed  knew  that  I  had  the 

22  transcripts. 
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1  Q      This  reference  to  "what  about  access  to  IG 

2  transcripts,"  did  you  raise  that  issue  with 

3  Mr.  Knight? 

4  A      It  was  an  issue  that  had  been  discussed 

5  among  Bob  McNamara,  Steve  McHale,  Ed,  and  myself  on 

6  several  occasions.   Whether  on  this  occasion  I  raised 

7  it  with  Ed  or  not,  I  don't  icnow. 

8  Q      Do  you  recall  after  returning  the 

9  transcripts  to  Ms.  Kemer  on  the  1 3th  whether  you 

1 0  approached  Mr.  Knight  about  getting  copies  of  the 

1 1  transcripts  again? 

12  A      Approached  Mr.  Knight? 

13  Q      This  document  indicates  that  you  were  ~ 

14  A      We  were  talking  about  getting  copies  of  the 

15  transcripts  all  along  starting  back  in  May.    I'm  sure 

16  Ed  was  a  party  to  one  or  more  of  those  discussions. 

17  Q      What  I'm  specifically  referring  to  is,  the 

18  last  line  of  this  document  says  "what  about  access  to 

19  IG  transcripts,"  and  the  question  was  whether  you 

20  recall  discussing  this  subject  with  Mr.  Knight  around 

21  the  14th  of  July? 

22 A      I  don't  specifically  recall,  no. 


1  Q      Does  this  entry  tend  to  indicate  that  you 

2  did  have  a  discussion  with  Mr.  Knight? 

3  A      No,  it  actually  doesn't. 

4  Q      Why  is  that? 

5  A      Because  it  can  equally  be  something  that  I 

6  told  him  in  the  course  of  the  conversation,  that  he 

7  told  me  in  the  course  of  a  conversation,  or  that  I 

8  wrote  down  that  I  wanted  to  talk  to  him  about,  and 

9  did  or  did  not  talk  to  him  about  on  this  date. 

10  Q      Okay.   Just  for  clarity,  did  you  ever  tell 

1 1  Mr.  Knight  that  you  had  received  the  transcripts  ~ 

12  A      No. 

13  Q      -  between  the  8th  and  the  13th? 

14  A      You've  asked  that  question  before  and  the 

1 5  answer  is  no. 

16  Q      At  no  time;  you  never  told  him? 

17  A      I  honestly  don't  believe  that  I  ever  told 

18  him  that. 

19  Q      Did  you  make  a  conscious  effort  not  to  tell 

20  him  that? 

21  A      I  don't  remember  making  a  conscious 

22  effort.   I  just  didn't. 
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1  Q      Did  you  tell  Mr.  McHale  that  you  had  the 

2  transcripts? 

3  A      That  I'm  less  sure  about.    I  don't 

4  specifically  remember  doing  it.    It's  possible  I  may 

5  have. 

6  Q      Do  you  remember  that  you  didn't  tell  him 

7  you  had  the  transcripts? 

8  A      I  don't  specifically  remember  whether  I  did 

9  or  did  not. 

10  Q      Did  you  tell  Mr.  McNamara  you  had  the 

1 1  transcripts? 

12  A      That  would  be  unlikely. 

13  Q      Why  is  that? 

14  A      Because  he's,  I'm  not  as  close  with  Bob  as 

15  I  am  with  Steve.   Steve  is  my  deputy. 

16  Q      Did  Mr.  Cesca  know  that  you  had  the 

17  transcripts? 

18  A      I  don't  know.    You  did  ask  that  question 

19  before,  and  I  don't  know  the  answer. 

20  Q      I'd  like  to  have  you  look  at  a  document, 

21  Bates  10979. 

22  (Witness  reviewed  the  document.) 
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1  Actually  I'm  going  to  ask  you  to  look  at 

2  another  document  instead  of  that,  which  I  believe  is 

3  a  copy  of  the  same  document  with  ~ 

4  A      Different  redactions. 

5  Q      —  different  redactions  which  are  less 

6  inclusive.   Let  me  know  when  you've  both  had  a  chance 

7  to  review  it. 

8  (Witness  reviewed  the  document.) 

9  A      Uh-huh. 

10  Q      Is  this  a  page  from  the  same  spiral 

1 1  notebook  that  we've  been  referring  to  all  day? 

12  A      Yes,  forever  and  ever  and  ever. 

13  Q      Is  this  your  writing  that  appears  on  the 

14  document? 

15  A      Yes. 

16  Q      Okay.   What  does  this  refer  to? 

17  A      It  appears  to  refer  to  a  conversation  with 

18  Jane  presumably. 

19  Q      Jane  Sherboume? 

20  A      Jane  Sherboume,  right. 

21  Q      The  date  on  here,  just  for  the  record, 

22  7/15/94? 


3727 

279 

1  A      July  15th,  '94,  right.    It  appears  to  me 

2  that  I  wrote  down  "proffers  as  to  White  House 

3  witnesses"  before  the  conversation  took  place. 

4  Q      And  what  makes  you  say  that? 

5  A      Because  there  is  a  check  mark  next  to  it  as 

6  if  it  was  something  that  I  had  written  down 

7  beforehand,  and  the  check  mark  is  indicating  that  1 

8  had  covered  it. 

9  Q      Okay.   And  what  was  your  discussion  with 

10  Ms.  Sherboume  with  regard  to  proffers  with  the  White 

1 1  House  witnesses? 

12  A      I  actually  don't  ever  remember  talking  to 

13  Ms.  Sherboume  about  proffers  as  to  White  House 

14  witnesses,  so  I  can't  tell  you  what  the  discussion 

15  was. 

16  Q      During  July,  did  you  have  any  discussions 

17  with  regard  to  proffers  in  White  House  witnesses? 

1 8  A      This  indicates  that  1  did,  but  1  have  no 

19  other  recollection  of  it. 

20  Q      Was  it  ever  contemplated  that  the  Office  of 

21  General  Counsel  received  proffers  from  White  House 

22  witnesses  during  this  time  period? 
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1  A      I'm  quite  certain  it  was  never  contemplated 

2  that  we  would  receive  proffers  from  White  House 

3  witnesses. 

4  Q      How  about  as  to  White  House  witnesses? 

5  A      We  might  have  sought  and  we  didn't  get,  but 

6  we  might  have  ~  at  least  1  don't  think  we  did  ~  get 

7  proffers  from  White  House  counsel  as  to  what  they  had 

8  learned  in  their  interviews  with  White  House 

9  witnesses. 

10  Q      Did  you  ever  receive  proffers  from  the 

1 1  White  House  as  to  their  witnesses? 

12  A      Not  ~  we  never  ~  when  we  got  proffers 

13  from  private  counsel  to  Treasury  witnesses,  there  was 

14  sort  of  a,  not  formal  but  it  was  a  face-to-face 

15  sit-down  in  most  cases  ~  in  one  case  it  was  over  the 

16  telephone  ~  in  which  they  basically  walked  us 

17  through  everything  that  their  clients  had  testified 

18  to.    I  think  they  did  it  after  their  Senate 

19  interviews,  but  I'm  not  sure  about  that. 

20  That  kind  of  proffer  never  happened  from 

21  White  House  counsel.   White  House  counsel  may  have  at 

22  some  point  told  us  what  one  or  more  witnesses  at  the 
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1  White  House  had  told  White  House  counsel,  possibly. 

2  I  don't  remember  any,  but  quite  possibly. 

3  Q      Would  that  have  come,  would  that 

4  information  have  been  related  to  you  by  Jane 

5  Sherboume? 

6  A      Yes,  in  all  likelihood. 

7  Q      And  what  form  would  that  have  taken, 

8  written  statement,  oral  presentation? 

9  A      It  would  have  been  something  that  she  said 

10  in  the  telephone  conversation  with  me. 

1 1  Q      Just  relating  to  the  details  of  an 

12  interview  that  might  have  occurred? 

13  A      I  don't  have  any  specific  recollection  of 

14  it  having  happened,  but  as  frequently  as  Jane  and  I 

15  talked,  it  wouldn't  surprise  me.    And  since  Jane  was 

16  conducting  the  interviews  of  White  House  witnesses, 

17  it  wouldn't  surprise  me  if  she  had  told  me  something 

18  about  what  a  White  House  witness  had  said. 

19  Q      Did  you  ever  relate  to  her  what  any 

20  Treasury  witnesses  said  during  IG  interviews? 

21  A      I  didn't  know  what  Treasury  witnesses  were 

22  saying  during  the  IG  interviews. 
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1  Q      When  did  you  first  learn  what  Treasury 

2  witnesses  had  said  during  IG  interviews? 

3  A      Obviously  I  was  given  information  which  I 

4  didn't  look  at,  which  I  then  returned. 

5  Q      Which  you  received  you  said  between  the  8th 

6  and  13th  of  July? 

7  A      Yeah,  and  probably  sometime  ~  I  don't  know 

8  how  long  --  after  the  18th,  I  didn't  actually,  I 

9  never  have  to  this  day  read  cover-to-cover  the 

10  transcripts.    I  probably  read  many  of  the  summaries 

1 1  that  my  staff  had  prepared  of  those  transcripts  ~ 

12  Q      Okay. 

13  A      ~  but  that  would  have  been,  obviously, 

14  sometime  after  the  18th. 

15  Q      Did  you  learn  what  Treasury  witness  had 

16  said,  any  time  prior  to  the  22nd,  fi-om  any  other 

1 7  source? 

18  A      Well,  there  was  the  instance  where  it  looks 

19  like  I  had  information  about  what  Ben  Nye  had  talked 

20  about.    I  can't  remember  whether  that  was  talked  to 

21  the  Senate  or  talked  to  the  IG  or  talked  to  the 

22  House.    I  honestly  don't  remember  that. 
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1  Q      Did  any  other  Treasury  witnesses  relate  to 

2  you  what  the  substance  of  their  testimony  was? 

3  A      Did  the  witnesses  relate? 

4  Q      Yes. 

5  A      No. 

6  Q      Did  any  of  their  counsel? 

7  A      We  got  proffers  from  counsel  for  Jean 

8  Hanson,  sort  of  an  abbreviated  proffer  from  John 

9  Kenney  who  was  another  one  of  Roger  Altman's 

10  attorneys.   A  proffer  from  Reed  Weingarten  who  was 

1 1  Josh  Steiner's  attorney,  and  Bob  Bowers  who  was  Jack 

12  DeVore's  attorney. 

13  Q      When  did  you  receive  those  proffers? 

14  A      I  don't  remember  when,  I  don't  remember  the 

15  dates. 

16  Q      Was  it  before  the  22nd  of  July? 

17  A      It  may  have  been. 

1 8  Q      Was  it  before  you  received  the  draft  IG 

19  report? 

20  A      I  know  that's  the  significance  of  that 

21  date.   I  just  --  I  expect  that  it  was  because  my 

22  general  sense  of  those  proffers  is  that  they  came  as 
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1  news  to  me. 

2  Q      Okay.    Who  arranged  to  receive  the 

3  proffers? 

4  A      The  combination  of  Bob  McNamara  and  me. 

5  Q      And  when  had  you  arranged  to  have  those 

6  offered? 

7  A      I  think  we  had  probably  talked  about  them 

8  at  various  times.    I  don't  remember  exactly  when  it 

9  was,  when  the  private  counsel  agreed  that  they  would 

10  give  them  to  us.    The  private  counsel,  I  mean  they 

1 1  probably  agreed  at  different  times  and  I  don't 

12  remember  those  dates. 

1 3  Q      Who  were  the  proffers  provided  to? 

14  A      To  Bob  McNamara  and  to  me.   Actually  Bowers 

15  was  just  me  and  I  don't  remember  whether  McNamara  sat 

16  in  on  Harvey  Pitt's  or  not. 

1 7  Q      Were  these  oral  proffers? 

18  A      Yes. 

19  Q      Where  did  they  take  place? 

20  A      Different  places  in  the  department. 

21  Q      So  at  the  Department  of  Treasury? 

22  A      Right. 
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1  Q      Different  rooms? 

2  A      Right. 

3  Q      Did  you  take  any  written  notes  or  were  they 

4  recorded? 

5  A      They  were  not  recorded.   I  may  have  taken 

6  notes. 

7  Q      Did  anyone  else  attend  them  with  you  who 

8  took  notes? 

9  A      As  I  said,  Bob  attended,  certainly  attended 

10  John  Kenney's.   I  can't  actually  remember  how  we  got 

1 1  Reed  Weingarten's,  although  I  do  remember  hearing 

12  from  Reed.   I  don't  ~  so  the  only  one  I  specifically 

13  remember  another  person  being  there  is  John 

14  Kenney's.   I  don't  know  whether  Bob  took  notes  or 

15  not. 

16  Q      Who  is  John  Kenney? 

17  A      He's  one  of  Altman's  attorneys. 

18  Q      And  were  there  any  clerical  people  there? 

19  A      No. 

20  Q      Do  you  recall,  were  these  proffers  made 

21  before  you  received  the  transcripts? 

22 A      You've  asked  that  question;  I've  answered 


1  it. 

2  Q      On  the  18th? 

3  A      I  don't  remember. 

4  Q      I  believe  I  asked  you  if  you  received  them 

5  before  the  22nd,  before  you  got  the  draft  report? 

6  A      I'm  sorry,  you  did.    Right. 

7  Q      I'll  ask  it  again  then.   You  don't  remember 

8  whether  you  received  it  on  or  about  the  1 8th  of  July? 

9  A      I  wouldn't  be  surprised  if  we  received  them 

10  before  the  18th.    I  just  don't  remember  the  dates. 

1 1  Q      How  did  you  come  to  receive  the  transcripts 

12  on  the  18th? 

13  A      I  don't  understand  the  question. 

14  Q      Did  you  request  that  they  be  delivered,  was 

1 5  there  an  arrangement  that  was  entered  into? 

16  A      I  don't  know  the  details  of  how  that  was 

17  done. 

1 8  Q      Were  you  involved  in  arranging  for  the 

19  transcripts  to  be  delivered  from  IG  before  the  18th? 

20  A      I  mean  I  was  certainly  involved  in 

21  discussions  of  whether  ~  we  had  been  involved  for  a 

22  couple  of  months  --  of  whether  we  would  get  the 
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1  transcripts.   Whether  I  arranged  the  logistics  or  was 

2  involved  in  arranging  the  logistics,  I  don't  remember 

3  being  involved.    I  might  have  been.   I  might  have 

4  been  told  about  what  was  happening.   I  don't  know. 

5  Q      Was  Steve  McHale  involved  in  arranging  for 

6  the  transcripts  to  be  turned  over  on  the  22nd  -- 

7  18th,  excuse  me? 

8  A      Yeah,  I  don't  know. 

9  Q      Did  you  receive  a  copy  in  your  office  on 

10  the  18th? 

11  A      I  assume  that  my  office  received  a  copy  on 

12  the  18th.    I  may  have  received  a  copy  on  the  18th.    I 

13  just  don't  remember. 

14  Q      How  many  copies  were  provided  to  your 

15  office? 

16  A      I  don't  know. 

17  Q      Was  it  more  than  ~ 

18  A      I  would  assume  one. 

19  Q      Was  it  more  than  one? 

20  A      I  don't  know.    I  just  don't  know. 

21  Q      Do  you  recall  if  there  was  a  copy  that  the 

22  people  were  working  on  and  a  copy  they  sat  to  the 
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1  side? 

2  A      I  don't  remember. 

3  Q      Were  you  informed  before  the  1 8th  that  your 

4  office  was  going  to  receive  transcripts  from  the  IG's 

5  offjce? 

6  A      This  note  suggests  that  I  had  an  inkling 

7  that  we  would  get  them  on  the  18th,  on  the  15th. 

8  Q      And  did  Ms.  Sherboume  relay  that 

9  information  to  you? 

10  A      No,  I'm  certain  that  she  didn't. 

1 1  Q      Who  would  have  relayed  that  information  to 

12  you? 

13  A      My  guess  is  it  would  be  Francine  or  it 

14  could  have  been  Steve.   It  could  have  been  someone 

15  else  on  my  staff. 

16  Q      How  about  with  regard  to  the  IG's  office, 

17  would  anyone  other  than  Ms.  Kemer  have  told,  related 

1 8  that  information  to  your  office? 

19  A      That  seems  unlikely. 

20  Q      She  was  your  main  contact  with  the  IG's 

21  office;  is  that  correct? 

22  A      Right. 
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1  Q      Do  you  recall  whether  there  was  ~  looking 

2  at  document,  I  believe  1 1435,  it  says  "transcripts  - 

3  should  have  Monday  night."   Do  you  recall  whether 

4  there  was  a  schedule  set  up  for  when  you  should  have 

5  received  the  transcripts  or  if  there  was  a 

6  significance  to  receiving  them  on  the  Monday  night? 

7  A      I  don't  recall  anything  about  this.    This 

8  note  suggests  to  me  that  1  had  an  indication  that  it 

9  was  likely  that  we  would  get  them  Monday  night, 

10  Monday  night  being  the  15th  -  the  18th,  rather. 

1 1  Monday  being  the  1 8th.    Monday  night. 

12  Q      Were  there  any  discussions  regarding 

1 3  whether  it  was  appropriate  for  your  office  to  receive 

14  them  on  the  18th? 

1 5  A      There  had  been  discussions  about  that  for  a 

16  couple  of  months. 

17  Q      Specifically  the  week  of  the  15th,  do  you 

18  recall  any  discussions  that  occurred? 

19  A      I  don't  remember  whether  there  were  or  not. 

20  Q      Did  you  have  any  specific,  or  did  anyone  in 

21  your  office  have  any  specific  discussions  with 

22  Mr.  Cesca  with  regard  to  the  appropriateness  of  your 
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1  office  receiving  the  transcripts  on  the  1 8th? 

2  A      It  could  easily  have  come  up  at  the  meeting 

3  that  I  had  with  him  and  Francine  and  Jim  Cottos  on 

4  June  28th.    I  actually  don't  remember  much  of  what  ~ 

5  I  don't  really  remember  anything  that  was  said  at 

6  that  meeting. 

7  Q      Well,  between  the  time  you  returned  the 

8  transcripts  on  the  13th  to  Ms.  Kemer  and  when  you 

9  received  transcripts  on  the  1 8th,  did  you  have  any 

10  discussions  with  Mr.  Cesca  with  regard  to  ~ 

11  A      No. 

12  Q      ~  your  obtaining  transcripts? 

13  A      No. 

14  Q      Did  you  have  any  conversations  with 

15  Ms.  Kemer  about  your  ~  - 

16  A      I  don't  remember  any  discussions.   I  may 

17  very  well  have. 

1 8  Q      Had  you  entered  into  an  agreement  to 

19  receive  the  transcripts  again  before  you  returned 

20  them? 

21  MS.  STERGIS:    I'm  sorry.    I  didn't  hear 

22  that  question. 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      Had  you  entered  into  an  agreement  to 

3  receive  the  transcripts  at  another  time  before  you 

4  turned  them  in  on  the  13th? 

5  A      Could  have  been,  could  have  been.   "Entered 

6  into  an  agreement"  is  probably  an  inappropriate  way 

7  of  phrasing  it. 

8  Q      Had  you  been  told  that  you  would  receive 

9  them? 

10  A      I  may  have  understood  that,  at  some  later 

11  point  in  the  progress  of  the  IG's  work,  we  would  get 

12  copies  of  the  transcripts. 

13  Q      Was  that  point  identified  at  the  time  you 

14  returned  the  transcripts  on  the  13th? 

15  A      I  don't  remember  any  conversation 

16  surrounding  the  return  of  the  transcripts. 

1 7  Q      Outside  of  the  conversations,  any 

18  understanding  at  all? 

19  A      I  honestly  don't  remember,  or  I  mean  it 

20  could  have  been  that  they  just  went  back  and  that  we 

2 1  talked  more  about  it  later,  or  that  it  was  understood 

22  that  there  had  been  a  decision  made  that  it  was  too 
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1  early  for  us  to  have  the  transcripts,  and  at  some 

2  later  point  it  would  be  appropriate,  and  then  we 

3  would  get  them. 

4  Q      Do  you  know  if  anyone  made  a  decision 

5  either  in  the  IG's  office  ~  that  it  was  appropriate, 

6  it  was  an  appropriate  time  to  give  them  to  you  on  the 

7  18th? 

8  A      I  don't  know  what  ~  I  don't  know  that. 

9  Q      Have  you  heard,  has  anyone  told  you? 

10  A      No. 

11  Q      I'm  sorry,  I'd  like  to  direct  your 

12  attention  one  more  time  to  1 1435.   And  now,  does  this 

13  document  reflect  a  conversation  with  Ms.  Sherboume? 

14  A      Does  it  reflect  ~  it  may. 

15  Q      Did  you  tell  Ms.  Sherboume,  in  advance  of 

16  your  receipt  of  the  transcripts  on  the  18th,  that  you 

17  were  going  to  receive  them? 

18  A      If  I  followed  this  note  to  myself,  1  did. 

19  Q      And  do  you  have  any  reason  to  think  that 

20  your  note  doesn't  accurately  reflect  what  happened? 

21  A      No,  it's  pretty  much  ~  there's  an  element 

22  of  happenstance  as  to  whether  or  not  I  actually  get 
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1  what  I  want  to  cover  in  a  conversation  covered.   I 

2  may  get  distracted  with  something  else. 

3  Q      And  the  question  is  do  you  have  a 

4  recollection  now  of  whether  you  related  to 

5  Ms.  Sherboume  that  you  expected  to  get  the 

6  transcripts  on  Monday  night? 

7  A      No,  I  don't  have  a  recollection. 

8  Q      The  next  two  lines  there  read  "does  White 

9  House"  --  well,  if  you  could  read  it. 

10  A      "Does  White  House  want  before  witnesses 

1 1  complete  Senate  Banking  Committee  interviews?" 

12  Q      What  does  that  refer  to? 

13  A      That  presumably  is  a  question  as  to  whether 

14  the  White  House  wanted  the  IG  transcripts  of 

15  interviews  before  the  Senate  Banking  Committee 

16  completed  its  interviews. 

17  Q      Did  you  ever  pose  that  question  to 

18  Ms.  Sherboume? 

19  A      I  don't  know.    I  mean,  I  may  have. 

20  Q      Do  you  have  any  reason  to  believe  that  you 

21  didn't? 

22 A      The  only  reason  I  have  to  believe  that  I 
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1  did  is  because  I  wrote  it  down  as  something  to  do  on 

2  this  piece  of  paper. 

3  Q      Were  you  ever  told  that  the  White  House 

4  wanted  a  copy  of  the  transcripts  before  the  Senate 

5  Banking  Committee  interviews  were  completed? 

6  A      I  may  very  well  have  been  told  that.   I 

7  don't  specifically  remember  it.    I  don't  think  --  at 

8  the  end  of  the  day,  I'm  not  sure  the  White  House  ever 

9  got  them. 

10  Q      That's  not  the  question. 

1 1  A      No,  I  understand. 

12  Q      Were  you  told  that  they  wanted  them? 

13  A      I  may  have  asked  this  question.   They  may 

14  have  answered  it.    I  don't  know  whether  I  asked  the 

15  question,  and  if  I  did,  I  don't  know  what  they 

1 6  answered. 

17  Q      So  you  have  a  faint  recollection  that  this 

18  might  have  happened  ~ 

19  A      No,  I  don't  have  any  recollection  that  this 

20  might  have  happened  other  than  ~  I  really  don't  have 

21  any  independent  recollection  and  this  note  is  not 

22  helping  me  a  lot.    It  is  my  style  when  I'm  writing 
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1  things  down  that  I  want  to  cover  in  a  conversation, 

2  if  I  do  cover  them  I  write  a  check  mark  next  to  it. 

3  There's  no  check  mark  next  to  "Treasury  transcripts 

4  should  have  Monday  night."   There  is  no  check  mark 

5  next  to  the  question  about  whether  the  White  House 

6  wanted  them  when. 

7  MR.  O'CALLAGHAN:    Okay.   Counsel,  I  make  a 

8  request.   If  we  could  receive  a  copy  of  this  that 

9  identifies  specifically  what  portions  were  redacted 

1 0  to  see  if  ~ 

1 1  MR.  BUCKLES:    Which  number  is  that  again? 

12  MR.  O'CALLAGHAN:    1 1435,  and  it's  hard  to 

13  tell  from  the  document,  as  it  exists  here,  what  was 

14  redacted. 

15  MR.  BUCKLES:    Okay. 

16  THE  WITNESS:   For  whatever  comfort  it  is  to 

17  you,  I'm  laboring  under  the  same  disadvantage.  1 

18  haven't  had  the  original  of  this  since  November  and  I 

19  don't  know  what  the  rest  of  it  says. 

20  MR.  O'CALLAGHAN:    It  might  reveal  whether 

2 1  or  not  there  was  a  check  mark. 

22 MR.  BUCKLES:    Okay. 
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1  MR.  O'CALLAGHAN:    Could  be  instructive. 

2  Thank  you. 

3  BY  MR.  O'CALLAGHAN: 

4  Q      When  you  received  the  transcripts  on  July 

5  18th  -- 

6  A      When  the  transcripts  were  received.  Again, 

7  we've  already  discussed  that.    I  don't  recall  the 

8  logistics  of  how  they  got  there. 

9  Q      Okay.   The  specific  physical  ~ 

10  A      I  have  every  reason  to  believe  that  the 

1 1  transcripts  were  in  my  office  on  the  1 8th  of  July. 

12  How  the  hell  they  got  there,  I  haven't  a  clue. 

13  Q      Did  you  have  any  discussions  with  anyone  at 

14  IG  or  Ms.  Kemer  with  regard  to  any  limitations  put 

1 5  on  your  use  of  the  transcripts? 

16  A      Did  I  have  discussions? 

17  Q      Or  anyone  in  your  office. 

18  A      I  think  there  were  discussions. 

19  Q      And  what  were  the  discussions? 

20  A      The  discussions  were  that  they  were  ~ 

21  well,  see,  we  may  ~  actually  I  don't  know  whether 

22  the  IG  cared  about  that  or  not.   We  had,  I  guess 
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1  acquiesced  is  the  right  word  in  a  request  from  the 

2  Senate  Banking  Committee  that  we  not  share 

3  information  about  what  one  witness  had  said  with 

4  another  witness  until  ~  and  we  reluctantly 

5  acquiesced  in  doing  that  ~  until  the  Senate 

6  completed  its  depositions.    I  don't  --  whether  that 

7  was  a  product  of  an  agreement  with  the  IG  ~  actually 

8  I  don't  think  so.    I  think  it  was  more  a  product  of 

9  an  agreement  with  or  we  acquiesced  in  something  that 

10  the  Senate  had  asked  for. 

1 1  Q      But  did  you  come  to  a  specific  agreement 

12  with  the  IG's  office  with  regard  to  handling  the 

13  transcripts? 

14  A      I  have  no  reason  to  believe  that  it's  a 

1 5  written  agreement.   What  oral  agreement  there  may 

16  have  been,  I  don't  remember. 

17  Q      Okay.    Who  would  have  had  the  discussions 

18  with  the  IG? 

19  A      Could  have  been  me,  could  have  been  Steve 

20  McHale,  could  have  been  Bob  McNamara. 

21  Q      But  you  don't  have  any  recollection? 
22 A      I'm  trying  to  think  of-  no. 


1  Q      Around  the  18th  of  July,  did  the  Secretary 

2  have  knowledge  that  your  office  was  going  to  be 

3  receiving  the  transcripts? 

4  A      I  have  no  idea. 

5  Q      Is  this  something  you  generally  would  have 

6  given  to  him  a  notification  about? 

7  A      No,  not  generally. 

8  Q      Were  you  keeping  him  advised  on  a  daily 

9  basis  of  the  progress  of  your  testimony  preparation 

10  efforts? 

11  A      No,  I  was  not  doing  that. 

12  Q      Did  you  have  any  discussions  with  him  with 

13  regard  to  transcripts  during  July  of  '94? 

14  A      Yes,  but  it  was  after  we  had  received  ~ 

15  actually  I  don't  even  remember  if  I  had  direct 

16  conversations  with  him.    I  know  that  he  was  involved 

17  in  thinking  about,  or  at  least  I  had  been  told  that 

18  he  was  involved  in  thinking  about,  much  as  we  were 

19  thinking  about,  the  point  at  which  we  could  give 

20  copies  of  the  Inspector  General's  transcripts  of 

21  interviews  to  the  other  Treasury  witnesses. 

22  Q      And  you've  been  told  he  had  been  given 
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1  that  -- 

2  A      In  fact,  his  testimony,  if  nothing  else, 

3  his  testimony  before  the  Senate  suggested  ~ 

4  Q      I  don't  want  to  interrupt  you  but  the 

5  question  is  whether  you  were  told  during  this  time 

6  period  that  ~ 

7  A      I  don't  remember.   But  the  difficulty  is 

8  that  I  do  remember,  to  some  extent,  his  testimony. 
He  talked  about  this  in  the  Senate,  and  he  indicated 
that  he  had  —  actually,  no. 

What  he  talked  about  was  giving  the 
transcripts  to  White  House  counsel.   I  don't  think  he 
did  ever  talk  about  ~  I  just,  I  sort  of  generally 
had  the  understanding  that  he  knew  that  was 
happening.   I  don't  remember  whether  I  -- 

Q      With  regard  to  Treasury  witnesses? 

A      Yeah. 

Q      And  the  discussions  that  were  involved  in 
when  it  would  be  appropriate  to  give  them  access  to 
the  transcripts? 

A      That  he  was  aware  that  it  was  an  issue. 

Q      Who  told  you  that? 
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1  A      I  don't  remember  who.    It  might  very  well 

2  have  ~  it  likely  would  have  been  Ed  Knight,  but  I 

3  don't  remember  any  specific  conversation.   I  may  have 

4  even  attended  a  meeting  with  him  at  which  that  was 

5  discussed.   I  honestly  don't  remember.   Most  of  the 

6  meetings  we  had  were  later. 

7  Q      Okay.    What  meetings  did  you  have  with  him? 

8  A      Well,  we  were  preparing  him,  we  were  asking 
him  questions  and  writing  down  the  answer  for  the 
various  interviews  of  him  that  were  going  to  be 
conducted. 

Q      Did  you  have  any  meetings  with  him  where 
the  transfer  of  transcripts  to  the  White  House  was 
discussed? 

A      No. 

Q      Did  Secretary  Bentsen  participate  in  any 
meetings  where  the  transfer  of  transcripts  to  the 
White  House  was  discussed? 

A      I  don't  know. 

Q      Have  you  ever  heard  that? 

A      I  have  heard  it  was  an  unresolved  issue  and 
I  never  did  find  out  what  the  answer  was.   It  was  a 
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1  question  that  we  considered  in  connection  with 

2  answering  the  Bond  questions,  as  to  whether  or  not 

3  there  had  been  a  Cutler-Bentsen  conversation.  And  at 

4  the  end  of  the  day,  we  never  have  learned  an  answer. 

5  I  have  never  learned  an  answer  to  that. 

6  Q      In  responding  to  the  Bond  questions,  did 

7  anyone  at  Treasury  ask  the  Secretary  whether  he  had  a 

8  discussion  with  Mr.  Cutler  with  regard  to  the 

9  transcripts? 

10  A      I  don't  believe  so.    I  don't  know. 

1 1  Q      But  you're  not  aware  of  ~ 

12  A      We  tried  to  find  out  and  uhimately  decided 

13  to  answer  the  question  without  that  information. 

14  Q      Why  did  you  decide  to  do  that? 

15  A      Because  we  didn't  have  the  information. 

16  Q      Had  it  been  suggested  to  ask  the  Secretary 

17  if  he  had  had  a  conversation  with  Mr.  Cutler? 

18  A      Uh-huh. 

19  Q      Who  made  that  suggestion? 

20  A      Probably  —  well,  1  don't  know.    It  may 

21  have  been  Steve,  but  I  don't  know. 

22 Q      And  who  was  the  suggestion  made  to? 
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1  A      I  don't  know  —  oh,  wait  a  minute.    I  have 

2  seen  ~  there  are  two  things.    I  have  seen  a  note 

3  that  came  back  to  Steve,  that's  in  my  secretary's 

4  handwriting,  that  says  roughly  to  the  effect  that 

5  Dennis  says  that  Ed  has  decided  not  to  ask  the 

6  Secretary  about  this.   And  I  have  also  seen  a  note  in 

7  my  own  handwriting,  again  1  think  it's  sort  of  40  SK 

8  telecon,  it's  dated  October  24th,  and  it  suggests 

9  that  I  was  going  to  ask  Ed  to  ask  the  Secretary. 

10  Why  I  would  do  that  on  October  24th  when  we 

1 1  had  answered  the  Bond  questions  on  October  2 1  st,  I  am 

12  completely  clueless. 

13  Q      Did  you  do  that  maybe  as  a  follow-up? 

14  A      I  have  no  idea.   I  don't  even  know  if  I  did 

15  do  it. 

16  Q      Okay.    Did  Mr.  Knight  give  a  reason  why  he 

17  didn't  want  to  ask  the  Secretary  that  question? 

18  A      That  note  contains  the  reason  why. 

19  Q      Do  you  recall,  did  it  concern  ~ 

20  A      I'd  rather  look  at  the  note  rather  than 

21  rely  on  my  recollection. 

22  Q      I'd  like  to  get  your  own  recollection. 
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1  MS.  STERGIS:    Objection.   You  are  asking 

2  him  to  testify  about  a  document.   The  witness  has 

3  asked  do  see  that  document. 

4  THE  WITNESS:   And  you  are  telling  me  I 

5  can't? 

6  MR.  O'CALLAGHAN:   No,  I'm  not  telling  you 

7  that  you  can't. 

8  THE  WITNESS:    I  won't  answer  the  question 

9  without  seeing  the  document. 

10  BY  MR.  O'CALLAGHAN: 

11  Q      So  you're  not  going  to  give  me  your 

12  independent  recollection? 

13  A      I  don't  have  an  independent  recollection  of 

14  what  the  document  says.   That's  all  I  have. 

15  Q      No,  as  to  whether,  well,  what  the  reason 

16  was  Mr.  Knight  said  that  he  didn't  want  to  ask  the 

1 7  Secretary  the  question? 

18  A      The  only  recollection  that  I  have  is  from 

19  having  looked  at  that  document.   If  you  show  me  the 

20  document,  I  will  tell  you  everything  I  know. 

2 1  Q      Okay.   When  did  you  first  see  the  document, 

22  do  you  know? 
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1  A      I  think  sometime  in  the  last  couple  of 

2  weeks. 

3  Q      I'd  like  to  show  you  what's  been  marked 

4  01 1803.    It's  not  a  tremendous  quality  copy,  but  I 

5  think  that's  how  it  was  produced. 

6  Let  me  know  when  you've  had  a  chance  to 

7  read  it.    It's  a  one-page  document  with  some 

8  handwritten  notes  on  it. 

9  A      It's  only  handwritten  notes. 

10  Q      Correct. 

1 1  (Witness  reviewed  the  document.) 

12  A      I'm  ready. 

13  Q      Is  this  the  document  that  you're  referring 

14  to? 

15  A      Yes. 

16  Q      Okay.    Does  this  refresh  your  recollection 

17  as  to  why  Mr.  Knight  decided  not  to  ask  the  Secretary 

1 8  about  it? 

19  A      It  refreshes  my  recollection  of  the 

20  contents  of  this  note. 

21  Q      But,  well  -- 

22  A      Again,  all  I  know  about  this  is  what's  in 
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1  this  note.    I  don't  know  anything  else  about  it. 

2  Q      You  weren't  told  independently  of  the  note? 

3  A      Not  that  I  recall. 

4  Q      You  didn't  have  a  conversation  with 

5  Mr.  McHale  about  it? 

6  A      I  may  have. 

7  Q      But  you  don't  recall? 

8  A      No. 

9  Q      Okay.   That's  all  I  have  on  that  document. 

10  Thank  you. 

1 1  (Recess.) 

12  BY  MR.  O'CALLAGHAN: 

13  Q      Okay.    Mr.  Schmalzbach,  I'd  like  to  show 

14  you  a  document  10978.    Show  it  to  your  counsel. 

15  A      Is  this  the  copy  you  want  to  give  us? 

16  Q      Oh,  I'm  sorry.    You  know  what,  it  doesn't 

1 7  matter. 

18  A      Oh,  well. 

19  Q      And  let  me  know  when  you've  had  a  chance  ~ 

20  I'll  do  a  general  description  of  the  document  for  the 

21  record.   It's  a  single-page  document  with  handwritten 

22  notes  on  it,  dated  II 1 9/94. 
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1  (Witness  reviewed  the  document.) 

2  Okay.   Again,  is  this  a  page  from  your 

3  notebook  that  we've  been  discussing? 

4  A      Yes. 

5  Q      Is  it  your  handwriting  that  appears  on  it? 

6  A      Yes,  except,  of  course,  as  usual  for  the 

7  redacted. 

8  Q      Redacted,  and  for  purposes  of  the  record, 

9  to  make  it  simple,  we'll  just  assume  that  anything 
that  says  redacted  on  the  document  isn't  in  your 

1 1  handwriting  unless  you  tell  me  otherwise? 

12  A      Okay.    Fair  enough. 

13  Q      Whose  name  appears  in  the  upper  left-hand 

14  comer? 

15  A      Looks  like  Jane  Sherboume. 

16  Q      Okay.   And  what's  the  date? 

17  A      The  1 9th  of  July. 

18  Q      Could  you  read  the  first  portion  of  the 

19  document  for  me? 

20  A      "From  Francine.  OGE  making  noises  like 

21  they  may  not  be  ready.   OGE  individuals  chance  to 

22  comment.   OGE  verified  transcript." 
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Q      Okay.    And  what  does  that  refer  to? 

A      I  don't  know  whether  this  is  Jane  telling 
me  this  or  this  is  something  that  I  want  to  tell 
Jane.   In  any  case,  it  appears  that  Francine  Kemer 
is  a  source  of  the  information  that  OGE  has  been 
expressing  concern  about  whether  or  not  they  will  be 
able  to  complete  their  work  by  the  time  that 
presumably  the  Secretary  needs  to  testify  because  OGE 
has  asked  that  the  individuals  be  given  a  chance  to 
comment  on  their  transcripts  or  verify  their 
transcripts.   Review  their  transcripts. 

Q      And  had  that  not  been  something  they  had 
been  provided  for  earlier? 

A      I  don't  know. 

Q      Hearing  that  OGE  might  not  be  ready  on  the 
July  19th,  would  that  have  caused  you  some  concern? 

A      Hearing  that  they  wouldn't  be  ready  in 
time  ~  I  don't  think  anyone  ever  expected  them  to  be 
ready  on  July  19th,  but  hearing  that  they  wouldn't  be 
ready  on  time  for  sure  would  cause  us  concern. 

Q      Do  you  recall  having  a  conversation  about 
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A      I  don't  remember  any  specific 
conversations.   I'm  sure  I  had,  you  know,  many 
conversations  about  when  OGE  would  be  ready. 

Q      Okay.   Do  you  know  if  OGE  ~  did  anyone 
from  OGE  express  to  you  that  they  might  not  be  ready 
to  get  their  analysis  done  in  time  for  the  hearings? 

A      It  is  conceivable.  I  had  a  few 
conversations  with  Jane  Ley  in  July,  it  is 
conceivable  that  Jane  had  said  something  to  me.   I 
vaguely  recall  either  a  piece  of  correspondence  from 
OGE  or  some  other  reflection  of  information  from  OGE 
that  if  they  were  not  ready,  thus  evidencing  that 
that  might  happen,  they  would  be  willing  to  come  and 
brief  the  Secretary  about  their  conclusions.   I  don't 
remember  when  that  was. 

Q      Did  there  ~  did  that  need  ever  arise? 

A      I'm  sorry.    What  need? 

Q      For  them  to  come  and  brief  the  Secretary. 

A      No. 

Q      Did  anyone  from  OGE  ever  come  and  brief  the 
Secretary? 

A      Not  that  I'm  aware  of.    Well,  they  didn't 
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1  come  -  Steve  Potts  brought  OGE's  report  over  to 

2  Treasury  on  Saturday  July  30th. 

3  Q      He  personally  delivered  it? 

4  A      Yeah,  I'm  pretty  sure  he  actually  came,  and 

5  Jane  may  or  may  not  have  been  with  him.   Jane  Ley. 

6  Q      And  Mr.  Potts? 

7  A      He's  the  director  of  the  Office  of 

8  Government  Ethics. 

9  Q      Okay.    I'd  like  to  direct  your  attention  to 

10  the  portion  underneath  the  first  redacted  portion. 

1 1  If  you  could  read  that. 

12  A      "Transcripts  to  individuals  today.   Talk  to 

13  Francine.   IG  is  making  sets  for  individuals." 

14  Q      What  does  that  refer  to?   Well,  first  of 

15  all  let's  deal  with  the  first  line,  "transcripts  to 

16  individuals  today." 

17  A      Presumably  it  meant  that  the  IG  was  going 

18  to  be  giving  individuals  their  transcripts  that  day 

19  to  verify  them. 

20  Q      Okay.   And  how  did  you  know  that  the  IG  was 

21  going  to  do  that? 

22 A      It's  unclear  whether  I  heard  that  from 
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1  Francine  or  I  heard  that  from  Jane  Sherboume.   I 

2  can't  tell  from  the  way  this  note  is. 

3  Q      Did  you  have  a  daily  contact  with 

4  Ms.  Kemer  during  this  time  period? 

5  A      Not  necessarily  every  day.    We  talked 

6  frequently. 

7  Q      Did  anyone  at  the  IG's  office  keep  you 

8  abreast  of  the  uses  to  which  the  transcripts  were 

9  being  put,  who  they  were  distributed  to  and  how  they 

10  were  handled? 

1 1  A      Other  than  discussions  of  questions  about 

12  when  Treasury  would  get  the  transcripts,  I  don't 

13  think  they  were  telling  us  what  they  were  doing. 

14  That  was  really  not  the  real  issue  here  for  us.    The 

15  real  issue  for  us  was  would  OGE  be  ready  in  time  for 

16  the  Secretary  to  have  their  advice  before  he  had  to 

17  go  and  testify  about  what  had  happened  and  what 

18  decisions  he  had  made  in  light  of  what  had  happened. 

19  It  just  so  happened  that  the  particular 

20  thing  that,  apparently,  in  Francine's  view,  was 

21  holding  things  up  here  was  the  need  to  get  the 

22  individuals  to  review  and  verify  their  transcripts. 
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Q      Okay.    And  there's  a  star  there  then  it 
says  "talk  to  Francine"? 

A      Right. 

Q      You  said  a  star  means  to  do? 

A      Right. 

Q      Do  you  recall  if  you  called  Francine  on  the 
19th? 

A      I  don't  remember  whether  I  did  or  not. 

Q      Do  you  remember  if  you  followed  up  and 
talked  to  her  about  transcripts  to  individuals? 

A      I  actually  don't  remember  that  and  I  may 
very  well  not  have  because  I  have  no  sense  at  all  of 
having  talked  to  her  about  individuals  verifying 
their  transcripts. 

Q      Okay.    Did  Ms.  Kemer  keep  you  generally 
abreast  of  the  progress  of  the  investigation  as  it 
was  progressing? 

A      No. 

0      Did  she  provide  you  with  periodic 
information  with  regard  to  the  interview  schedule? 

A      From  time  to  time,  she  provided  me  with 
some  information  about  the  interview  schedule. 


312 


Q      Did  she  ever  provide  you  with  a  specific 
document  that  had  this  schedule  on  it? 

A      I  don't  believe  so,  no. 

Q      And  did  she  provide  you  or  anyone  in  your 
office  with  that? 

A      I've  never  seen  such  a  document.   The  only 
documents  that  --  scheduling  documents  that  I've  seen 
were  Bob  McNamara  was  trying  to  keep  track 
particularly  of  the  House  and  Senate  interviews  and 
when  they  were  going  to  happen  and  he  would  do  ~ 
after  a  while,  at  one  point,  he  started  doing 
virtually  daily  updates  of  those  schedules  because, 
as  we've  seen,  things  change  from  time  to  time. 

Q      Did  Ms.  Kemer  keep  you  or  anyone  in  your 
office  or  anyone  under  your  supervision  abreast  of 
when  the  transcripts  became  ready  after  the 
interviews,  as  they  became  ready? 

A      I  don't  think  so,  no. 

Q      Okay  I'd  like  you  to  take  a  look  at  the 
document.   The  Bates  stamp  is  very  difficult  to 
read.   It's  a  calendar  entries  in  a  calendar  for  the 
18th  and  19th  of  July  which  I  believe  earlier  you 
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1  testified  you  prepared  sometime  in  May? 

2  A      Right.    It  may  have  been  June  of  '95. 

3  Sometime  in  that  time  frame. 

4  Q      May- June  period  of  '95? 

5  A      Right. 

6  Q      Please  take  a  look  at  this  and  let  me  know 

7  when  you've  had  a  chance  to  properly  review  it. 

8  (Witness  reviewed  the  document.) 

9  A      Okay. 

10  Q      Okay.   Under  —  Counsel,  have  you  had  a 

1 1  chance  to  ~ 

12  MR.  BUCKLES:    View  it. 

13  MS.  STERGIS:    Yes. 

14  BY  MR.  O'CALLAGHAN: 

1 5  Q      Under  the  entry  July  1 8th,  there  are  two 

16  bullet  points  there;  is  that  right? 

17  A      Uh-huh,  yes. 

18  Q      Could  you  read  to  me  what  it  says  in 

19  connection  with  the  second  bullet  point? 

20  A      "IG  gives  administrative  general  law  copies 

21  of  transcripts  conditioned  on  use  solely  for 

22  testimony  preparation,  not  to  give  to  witnesses." 
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1  Q      Is  that  your  handwriting? 

2  A      Yes. 

3  Q      And  you  said  you  prepared  this  in  the 

4  May- June  period  of  1995? 

5  A      Right. 

6  Q      Is  that  right?   Where  did  you  get  the 

7  information  that  appears  in  that  entry? 

8  A      Beats  me. 

9  Q      You  have  no  recollection? 

10  A      I  don't  ~  presumably  there's  a  document 

1 1  somewhere. 

1 2  Q      Were  any  of  these  entries  that  were  made  on 

13  this  calendar  in  the  May-June  '95  time  period  made 

14  without  the  assistance  of  a  document? 

15  A      Not  that  I  recall. 

16  Q      So  none  of  this  is  your  independent 

17  recollection? 

18  A      Right. 

19  Q      Is  your  recollection  that  the  IG  provided 

20  copies  of  the  transcripts  to  your  office  conditioned 

2 1  on  that  the  use  would  be  solely  for  testimony 

22  preparation  and  not  to  give  to  witnesses? 
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1  A      I  have  no  independent  recollection  of  that 

2  condition.    It  doesn't  strike  me  as  unlikely. 

3  Q      Have  you  ever  learned  that  that  condition 

4  wasn't  attached  to  the  transcripts  that  were 

5  transmitted  to  your  office? 

6  A      In  preparing  this  document  I  read  something 

7  that  suggested  that  was  the  case  or  said  that  was  the 

8  case. 
Q      But  again,  you  don't  have  any  independent 

recollection? 

A      I  don't  even  remember  what  document  I  was 
looking  at.    It  could  very  well  be  this  time  line 
that  was  prepared  in  August. 

Q      Was  there  anyone  who,  that  you're  aware  of, 
from  your  office  who  would  have  engaged  in 
discussions  concerning  the  conditions  on  the  use  of 
the  transcripts? 

A      Well,  the  four  people  in  my  office  who 
worked  on  this  were  myself,  Steve,  David  Dougherty 
and  Peter  Rittling.    What  discussions,  you  know,  I 
don't  remember.   It  wouldn't  be  surprising. 

Q      Who  are  David  Dougherty  and  Peter  Rittling? 
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1  A      Staff  attorneys. 

2  Q      Who  is  their  supervisor? 

3  A      Steve. 

4  Q      Steve  McHale? 

5  A.      Steve  McHale. 

6  Q      I'd  like  to  direct  your  attention  to  the 

7  other  entry  on  the  19th.    Could  you  read  that  entry 

8  there? 
A      "Sherboume  says  she's  heard  from  Kemer 

OGE  noises  re:  not  be  ready.   Cutler  plan  to  call 
him."   Parenthetical  reference  to  Steye  Potts.    My 
notes.    "IG  starts  giving  transcripts  of  own 
interviews  to  witnesses." 

Q      Okay.   With  regard  to  the  reference  to 
"Cutler  plan  to  call  him."    In  parens,  that  says 
"Potts"  with  a  question  mark.   What  does  that  refer 
to? 

A  A  document  somewhere.  I'm  sorry.  I 
believe  that,  in  creating  this,  I  was  looking  at  a 
document. 

Q      Okay.    Did  you  ever  hear  that  Mr.  Cutler 
either  called  or  had  indicated  that  he  was  going  to 
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call  Mr.  Potts  with  regard  to  the  readiness  of  the 

2  OGE  analysis? 

3  A      I  never  heard  that  he  did  call.   This  note 

4  suggests  to  me  that  at  this  -  whenever  i  heard  the 

5  under  --  what  is  reflected  in  the  underlying  document 

6  that  he  planned  to. 

7  Q      Do  you  know  why  Mr.  Cutler  would  call 

8  Mr.  Potts  with  regard  to  the  OGE  analysis? 

9  A      No. 

10  Q      Did  anyone  from  OGE  meet  with  Mr.  Cutler  or 

1 1  anyone  in  Mr.  Cutler's  staff  during  July  of  1994? 

12  A      I  don't  know. 

13  Q      You  don't  have  any  knowledge  of  that? 

14  A      No. 

15  Q      Have  you  ever  been  told  that? 

16  A      No. 

17  Q      I'd  like  to  have  you  take  a  look  at 

18  016027. 

19  (Witness  reviewed  the  document.) 

20  A      Okay. 

2 1  Q      Once  again,  is  this  a  page  from  your  spiral 

22  notebook? 
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1  A      Right,  yes. 

2  Q      And  what  does  it  say  on  this  entry? 

3  A      "EK  7/20  IG  report  --  when?  Friday  (big 

4  fight)." 

5  Q      Does  this  reflect  the  conversation  with 

6  Mr.  Knight? 

7  A      1  have  no  idea  what  this  reflects.   It 

8  would  suggest  that  it  was  something  that  I  was  going  - 

9  to  tell  Ed  Knight  or  that  I'd  heard  from  him.    I  have 

10  no  recollection  of  --  I'm  certain  I  talked  to  Ed 

1 1  about  when  the  OGE  report  was  going  to  come  in  -  I'm 

12  sorry.    The  IG  report  was  going  to  come  in. 

13  Q      But  generally  when  you  put  someone's 

14  initials  on  the  top  of  the  page  it  was  a  discussion 

15  or  subject  that  concerned  ~ 

16  A      Or  a  plan  to  have. 

17  Q      Okay.    What  does  the  text  refer  to? 

1 8  A      Well,  one  part  there  was  obviously  a 

19  question  on  the  July  20th  when  the  IG's  report  would 

20  be  ready.   The  thought  was  Friday  whether  Ed  told 

21  me.    It  may  very  well  be  that  Ed  told  me  that.   The 

22  reference  to  big  fight,  I  haven't  a  clue.   I  don't 
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1  remember  any  big  fight  about  when  the  IG's  report  was 

2  going  to  be  ready.    I  just  have  no  idea  what  that  is. 

3  Q      Could  that  have  been  a  product  of  anxiety 

4  of  trying  to  get  the  report  out  in  a  certain  time 

5  period? 

6  A      I'm  sorry.    I  don't  understand  your 

7  question. 

8  Q      Were  there  any  clashes  between  your  office 

9  and  the  IG? 

10  A      That's  it.    I  don't  remember  any  big  fight 

1 1  about  when  the  IG  report  was  going  to  be  ready.    I 

12  just  don't  remember  it. 

13  Q      I'm  just  trying  to  refresh  your 

14  recollection. 

15  A      Believe  me,  I  have  tried  to  and  I  have  no 

16  idea  what  that  means. 

1 7  Q      Okay.   Thank  you.    I  have  another  document 

18  here,  which  is  Bates  stamped  16028.    I'll  have  you 

19  take  a  look  at  that.   Again,  it's  a  one-page  document 

20  with  the  handwritten  notes  on  it.    Let  me  know  when 

21  you've  had  a  chance  to  review  it. 

22  (Witness  reviewed  the  document.) 


1  MS.  STERGIS:    Okay. 

2  THE  WITNESS:    All  right. 

3  BY  MR.  O'CALLAGHAN: 

4  Q      Again,  is  this  a  page  from  your  spiral 

5  notebook? 

6  A      Yes. 

7  Q      And  it  bears  ~  what's  on  the  top  left-hand 

8  comer? 

9  A      The  initials  EK  and  the  date  July  20. 

10  Q      And  EK  references  Ed  Knight? 

11  A      In  all  likelihood,  yeah. 

12  Q      And  then  there's  some  redacted  portions  and 

13  there's  a  small  amount  of  text  and  what  does  it  read 

14  there? 

15  A      "When  IG  report?   Likely  Friday." 

16  Q      What  does  that  refer  to? 

17  A      When  the  IG  report  was  going  to  be  made 

1 8  available  to  Treasury  and  likely  that  it  would  be 

19  Friday. 

20  Q      Okay.    Is  that  referring  to  the  same 

21  subject  that  was  referred  to  in  the  document  we  just 

22  reviewed? 
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1  A      It  appears  to  be,  yes.   Can  I  see  that  one 

2  again? 

3  Q      The  one  we  just  reviewed,  sure.    16027.    1 

4  could  ask  you  one  more  question,  whether  this  is  a 

5  copy  of  the  same  page  with  different  redactions? 

6  A      I  don't  know  but  it  sure  -  well,  no,  it's 

7  not  --  well,  it  could  be. 

8  Q      For  the  record,  there's  an  --  looks  like 

9  there's  an  extra  swirl  on  the  bottom  of  the  E  on 

10  16027? 

1 1  A      That  may  be.    It  also  looks  like  on  the  top 

12  of  the  7  there  is  an  extra  mark,  but  whether  those 

13  are  artifacts  of  the  copying  process  -- 

14  MR.  PORTNOY:    I  believe  if  you  look  at  the 

15  number  20,  you'll  see  that  it's  fairly  distinct. 

16  THE  WITNESS:    You're  right.    You're  right. 

17  They're  different. 

18  BY  MR.  O'CALLAGHAN: 

19  Q      Did  you  ever  make  corrections  to  notes  that 

20  were  entered  in  your  spiral  notebook  at  a  later  time? 

21  A      From  time  to  time  if  I  had  occasion  to  go 

22  back  and  look  at  a  note.   Frequently,  if  it's  within 
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1  a  day  or  two  of  the  conversation  ~  1  don't  write 

2  very  quickly  and  so  I  will  frequently  start  writing  a 

3  note,  and  then  a  new  subject  will  come  up  before  I've 

4  had  a  chance  to  finish,  so  I'll  go  on  to  the  new 

5  subject.   Occasionally  I'll  go  back  and  fill  in  what 

6  I  remember. 

7  Q      Do  you  ever  rip  pages  out  of  this  spiral 

8  notebook? 

9  A      Very  rarely,  if  ever. 

10  Q      Did  you  ever  take  notes  and  then  rip  them 

1 1  out  and  then  retranscribe  them? 

12  A      No. 

13  Q      I'd  like  to  have  you  take  a  look  at  a 

14  document.    It  bears  the  Bates  stamps  035  through 

15  038.    It's  a  multipage  document  which  has  a  fax  line 

16  across  the  top  which  reads  July  21  '94  -- 

17  A      From  Kinko's  Copies. 

18  Q      --  from  Kinko's  Copies.   That's  right. 

19  MS.  STERGIS:    We  need  a  moment  to  read 

20  this.    This  is  not  from  Treasury  production. 

21  THE  WITNESS:   Yeah,  I've  never  seen  this 

22  before. 
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(Witness  reviewed  the  document.) 
MR.  O'CALLAGHAN:    If  it's  of  assistance  to 
counsel,  I'm  going  to  asic  extremely  general  questions 
about  the  document. 

THE  WITNESS:    Good,  because  otherwise,  I'm 
going  to  read  it  from  cover  to  cover  and  still  not 
understand  what  much  of  it  is. 

(Witness  reviewed  the  document.) 
BY  MR.  O'CALLAGHAN: 
Q      Okay.    Have  you  ever  seen  the  document 
Bates  stamped  035  through  038  which  I've  just  showed 
you? 

A      No. 

Q      Have  you  ever  heard  that  Franc ine  Kemer 
provided  suggested  edits  to  the  draft  IG  report? 
A      I'm  sure  I  was  aware  of  that. 
Q      How  did  you  become  aware  of  that? 
A      Presumably  she  told  me. 
Q      Do  you  recall  the  context  of  the 
conversation  of  when  she  told  you? 
A      No. 

Q      Did  she  tell  you  that  she  did  that  on  more 

324 
than  one  occasion? 

A      If  she  did  I  don't  remember.   I  don't 
remember  that  she  ~ 

MR.  PORTNOY:    Did  she  tell  you  on  more  than 
one  occasion  or  did  she  tell  you  that  she  provided 
edits  on  more  than  one  occasion? 

BY  MR.  O'CALLAGHAN: 
Q      Did  she  tell  you  that  she  provided  edits 
on  -  okay.   That  doesn't  solve  the  problem  either. 
MR.  PORTNOY:    Did  --  sorry. 
MR.  O'CALLAGHAN:    I'll  ask  the  question. 
BY  MR.  O'CALLAGHAN: 
0      Did  she  tell  you  that  there  was  more  than 
one  occasion  where  she  made  edits  to  the  draft 
report? 

A      I  don't  remember  her  telling  me  that. 
Q      Did  she  ask  you  or  anyone  in  your  office 
about  edits  that  your  office  made  or  suggested 
changes  your  office  made  to  the  draft  of  the  IG 
report? 

A      Did  she  ask  about  them? 

Q      Did  she  have  any  conversations  about  the 
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1  edits  or  suggestion  that  your  office  made  to  the 

2  draft  report? 

3  A      I  don't  know.    She  might  have.   I  think  we 

4  gave  them  to  her. 

5  Q      Your  office  gave  -- 

6  A      Let  me  just  ~  I  really  object  to  the 

7  characterization  of  what  we  did  as  editing  anything. 

8  What  we  identified  were  instances  in  which  there  was 

9  inconsistency  between  the  transcripts  and  the  draft 

10  chronology  that  we  got  on  the  22nd. 

1 1  Q      These  are  inconsistencies  that  your  staff 

12  identified;  is  that  correct? 

13  A      Right. 

14  Q      So  these  were  inconsistencies  that  your 

15  staff  thought  existed  in  the  draft  report  between  the 

16  draft  report  and  the  transcripts;  correct? 

17  A      Correct. 

18  Q      And  these  are  inconsistencies  that  you  — 

19  A      Or  omissions,  just  things  in  which  the 

20  chronology  failed  to  ftilly  and  accurately  reflect  the 

21  transcripts  that  it  purported  to  summarize. 

22 Q      In  the  opinion  of  the  people  in  your 
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1  office;  correct? 

2  A      Right. 

3  Q      Who  did  your  office  give  these  changes  to? 

4  A      I  would  ~  I  don't  know,  but  I  would  assume 

5  they  went  to  Franc ine. 

6  Q      Who  would  have  delivered  them? 

7  A      I  don't  know. 

8  Q      Or  who  did  deliver  them? 

9  A      I  don't  know.    I  didn't. 

10  Q      Did  you  direct  anyone  to  deliver  them? 

11  A      1  don't  believe  so. 

12  Q      Did  Steve  McHale  direct  anyone  to  deliver 

13  them? 

14  A      1  don't  know. 

15  Q      Who  else  other  than  Francine  Kemer  at 

1 6  Treasury  IG  was  aware  that  your  office  was  providing 

17  these  suggestions  to  the  draft  report? 

18  A      1  have  no  idea. 

19  Q      Are  you  aware  that  anyone  else  at  the 

20  Treasury  IG  was  aware  ~ 

21  A      I  simply  don't  know. 

22  Q      Have  you  ever  been  told  that? 
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1  A      I  don't  know.    I  don't  recall  being  told 

2  that.    I  certainly  don't  know  it  now. 

3  0      Did  Ms.  Kemer  ever  relate  to  you  or  anyone 

4  in  your  office  that  she  had  apprised  other  members  of 

5  the  IG's  office  that  she  was  accepting  changes, 

6  suggested  changes  to  the  report  provided  by  your 

7  office? 

8  A      Do  that  again. 
MS.  STERGIS:    Read  that  sentence  back, 

please. 

(The  reporter  read  the  record  as  requested.) 
THE  WITNESS:    I  don't  know.    She  didn't 
tell  me  that. 

BY  MR.  O'CALLAGHAN: 
Q      And  just  for  clarity,  when  I  said  "she  was 
accepting  changes,"  I  meant  the  physical  documents 
that  you  were  providing  and  not  acceding  to  any 
changes  that  might  have  been  suggested? 

A      In  any  case,  the  answer  is  unchanged. 
Q      Who  was  aware  that  your  office  received 
copies  of  the  transcripts  on  the  July  18th  ~  were 

any  other  offices  in  Treasury  aware  of  that  or  any 
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1  members  of  any  offices  in  Treasury?  I  mean, 

2  obviously,  Treasury  IG  knew  you  had  them,  people  in 

3  your  office  knew  you  had  them.   Any  other  offices? 

4  A      I'm  sure  Bob  McNamara  knew  I  had  them.    I'm 

5  pretty  sure  Ed  Knight  knew  that  I  had  them.    I  don't 

6  know  who  else  would  have  known. 

7  Q      Did  the  Secretary's  office  know  you  had 

8  them? 
A      What  do  you  mean,  "the  Secretary's 

office"?  Ed  Knight  was  in  the  Secretary's  office  at 
the  time. 

Q      Anyone  other  than  Mr.  Knight? 

A      That  I  don't  know. 

Q      And  how  did  Mr.  Knight  learn  that  your 
office  had  the  transcripts? 

A      Well,  if  no  other  way,  we  probably  told 
him. 

Q      Was  Mr.  Knight  provided  with  any  copies  of 
the  transcripts? 

A      No. 

Q      His  office? 

A      No. 
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1  Q      How  about  Mr.  McNamara's  office? 

2  A      I  don't  know  whether  they  had,  whether  Bob 

3  had  a  copy  or  not. 

4  Q      Is  it  possible  that  he  could  have  had  a 

5  copy? 

6  A      It's  possible.    And  even  if  he  didn't  have 

7  a  copy,  it's  possible  he  came  and  looked  at  ours. 

8  Q      Did  anyone  other  than  Mr.  McNamara  have 

9  access  to  the  transcripts  ~  let  me  withdraw  that 

10  question. 

1 1  Other  than  the  people  in  your  office  and 

12  Mr.  McNamara,  were  there  other  officials  -- 

13  A      And  Mr.  Knight. 

14  Q      And  Mr.  Knight,  Mr.  Knight  had  access  to 

15  the  transcripts;  correct? 

16  A      Certainly  if  he  had  asked  for  them,  we 

17  would  have  given  them  to  him.    I  don't  recall  him 

18  asking  for  them. 

19  Q      I  guess  a  simpler  question  is,  was  access 

20  to  the  transcripts  restricted  to  anyone  at  Treasury? 

21  A      It  was  restricted  to  the  people  who  were 

22  working  on  preparing  Secretary  for  his  testimony  and 
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1  for  taking  the  actions  that  he  would  have  to  testify 

2  about. 

3  Q      Okay.   And  how  many  people  were  involved  in 

4  that  process  total? 

5  A      Probably  six  --  well,  no,  it  was  more  than 

6  six  because  there  was  also  the  Secretary  ~  the  guy 

7  who  writes  the  Secretary's  testimony  who  got  access 

8  to  them  around  ~  1  don't  know,  sometime  around  the 

9  26th,  27th,  28th  of  July,  something  like  that. 

10  Q      What's  that  person's  name? 

11  A      1  think  it  was  Elliott  Brenner. 

12  Q      Elliott  Brenner? 

13  A      Yes. 

14  Q      Is  that  B-r  - 

15  A      I  don't  know  for  a  fact  that  he  got  access 

16  to  the  transcripts.    In  fact,  that's  not  right.    He 

17  didn't  get  access  to  the  transcripts,  what  he  did  -- 

1 8  I  think  what  he  got  access  to  at  around  that  time  was 

19  the  IG's  chronology  because  he  was  starting  to  work 

20  on  the  Secretary's  testimony. 

21  Q      So  the  chronology,  is  that  the  draft 

22  report? 
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1  A      It  was  what  we  received  on  the  ~  it  was 

2  the  draft  report. 

3  Q      Did  your  office  ever  cause  a  copy  of  the 

4  transcripts  to  be  delivered  to  the  White  House? 

5  A      I  don't  believe  we  did. 

6  Q      Did  any  office  in  Treasury  cause 

7  transcripts  to  be  provided  to  the  White  House? 

8  A      I  don't  think  so.    I  don't  think  so. 

9  MS.  STERGIS:    Of  the  transcripts  or  the 

10  report? 

1 1  MR.  O'CALLAGHAN:    The  transcripts.   I 

12  believe  that's  what  I  said. 

13  THE  WITNESS:    Yes,  it  is  what  you  said. 

14  Let  me  think  about  that  for  a  minute. 

15  Well,  at  a  minimum  when,  the  Secretary 

16  released  the  OGE  report,  the  final  report,  on  the 

17  31st  of  July  he  released  it,  someone  told  me  once  and 

18  1  don't  remember  who  that  --  White  House  counsel  came 

19  over  to  the  press  conference  in  the  Cash  room  of  the 

20  Treasury  Department  and  picked  up  a  set. 

2 1  Q      Was  that  on  the  3 1  st  of  July? 

22  A      Yes. 
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1  Q      Did  you  ever  learn  that  Mr.  Cutler  made  a 

2  request  for  the  transcripts  at  a  time  earlier  than 

3  the  31st? 

4  A      Yes,  it  seems  to  me  that  he  did,  I'm  just 

5  not  remembering  what  the  hell  we  did  with  it.    Maybe 

6  it's  the  hour  or  something. 

7  MS.  STERGIS:    Maybe  we  need  a  break.   It's 

8  been  ~ 

9  THE  WITNESS:    Wait  a  minute.   Oh  God.    At 

10  this  moment  I  cannot  remember.   I  have  a  feeling  that 

11  we  ~  that  White  House  counsel  ~  of  course  White 

12  House  counsel  got  copies  of  the  transcripts.    Bentsen 

13  was  up  there  testifying  about  White  House  counsel's 

14  access  to  the  transcripts. 

15  Anyway,  what's  your  question? 

16  BY  MR.  O'CALLAGHAN: 

17  Q      The  first  question  is,  when  did  you  first 

18  learn  that -- 

19  MS.  STERGIS:   Go  ahead. 

20  BY  MR.  O'CALLAGHAN: 

21  Q      -- there  was  a  request  made  by  the  White 

22  House  counsel's  office  for  copies  of  the  transcripts? 
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1  A      When  did  I  first  learn  about  it? 

2  Q      Uh-huh. 

3  A      I  don't  know.    I  learned  sort  of  long  after 

4  the  fact,  possibly  when  we  prepared  this  time  line  in 

5  September  after  Bond  had  raised  questions  about  that 

6  that  White  House  counsel  had  asked  the  IGs  for  them 

7  sometime  around  July  1st  I  think. 

8  Q      Okay.    And  you  didn't  become  aware  of  that 

9  until  after,  long  after  the  fact? 

10  A      At  the  time  I  was  preparing  that  time  line, 

1 1  it  came  as  news  to  me.    I've  since  looked  back  at  my 

12  notes  and  it  seems  to  me  that  I  knew  that  White  House 

13  counsel  was  trying  to  arrange  to  get  access  to  the 

14  transcripts  earlier  than  that.    I  may  have  known 

15  around  the  5th  of  July  or  something  like  that. 

16  Q      Okay.    You  had  frequent  contact  with 

17  Ms.  Sherboume  all  throughout  the  month  of  July;  is 

1 8  that  correct? 

19  A      Right. 

20  Q      Did  she  relate  to  you  a  desire  to  get 

21  copies  of  the  transcripts  for  the  White  House  counsel 

22  office? 
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1  A      That  I  don't  know.    It  may  very  well  have 

2  been  that  Francine  told  me  about  it. 

3  Q      But  somebody  told  you  about  it? 

4  A      Right. 

5  Q      During  that  time  period? 

6  A      I'm  pretty  sure,  yeah. 

7  MS.  STERGIS:    ft's  almost  10  of  6:00.    Why 

8  don't  we  take  a  five-minute  break? 

9  MR.  O'CALLAGHAN:    I'd  rather  not  take  a 

10  break  at  this  time. 

1 1  MS.  STERGIS:    I  think  the  witness  said  he 

12  was  tired. 

13  THE  WITNESS:    I  have  to  go  to  the  bathroom. 

14  MR.  O'CALLAGHAN:    I'm  just  saying  as  far  as 

15  my  line  of  questioning  it's  a  little  disruptive. 

16  THE  WITNESS:    How  long  do  you  want  me  to 

17  wait  before  I  go  to  the  bathroom? 

18  MR.  O'CALLAGHAN:    That's  fine.    We'll  take 

19  a  break  now. 

20  (Recess.) 

21  BY  MR.  O'CALLAGHAN: 

22  Q      Mr.  Schmalzbach,  I'd  like  to  show  you  a 
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1  document  bearing  Bates  stamp  6877.   Take  a  moment  to 

2  review  it.    It  was  one  I  showed  you  earlier  today. 

3  A      Shows  you  just  how  tired  I  was  that  I 

4  didn't  remember  this. 

5  MR.  O'CALLAGHAN:    Counsel,  have  you  had  a 

6  chance  to  review  it? 

7  MS.  STERGIS:    Yes. 

8  BY  MR.  O'CALLAGHAN: 

9  Q      And  for  the  record,  it's  already  been 

10  identified  for  the  record,  but  it's  a  July  23rd 

1 1  letter  addressed  to  Jane  Sherboume,  Esquire  and 

12  Stephen  J.  McHale,  signed  by  Stephen  J.  McHale. 

13  A      Right. 

14  Q      Just  to  refresh  your  recollection  as  to 

15  when  your  office  made  copies  of  the  transcripts 

16  available  to  the  White  House  -- 

17  A      Yes. 

18  Q      --  when  was  that? 

19  A      July  23rd. 

20  Q      How  did  your  office  come  to  transmit  copies 

21  of  the  transcripts  to  the  White  House? 

22  A      I  don't  know.    I  assume  we  were  asked. 
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1  Q      Do  you  know  who  you  were  asked  by? 

2  A      The  fact  that  this  letter  goes  to  Jane 

3  Sherboume  ~  misspelled  ~  suggests  that  Jane 

4  Sherboume  asked. 

5  Q      Did  you  speak  with  Ms.  Sherboume  with 

6  regard  to  this  request? 

7  A      I  don't  believe  I  did. 

8  Q      Who  did? 

9  A      I  think  Steve  did. 

10  Q      Did  he  tell  you  that  he  did? 

11  A      Yes. 

12  Q      Did  he  tell  you  what  the  substance  of  those 

1 3  conversations  were? 

14  A      I  don't  remember  other  than  that  the  White 

1 5  House  had  asked  for  transcripts. 

16  Q      Have  you  since  leamed  more  substantially 

1 7  what  the  substance  of  those  conversations  were? 

18  A      No. 

19  Q      Did  you  personally  receive  a  request  during 

20  this  time  period  for  copies  of  the  transcripts  ~ 

21  A      I  don't  recall -- 

22  Q      Excuse  me.   If  you  just  let  me  finish  the 
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1  question. 

2  A      I'm  sorry.    I  thought  you  were. 

3  Q      I  understand.   I  do  it  all  the  time  so 

4  you're  not  alone. 

5  Did  you  receive  during  this  time  period, 

6  say,  July  22nd,  July  23rd,  did  you  personally  receive 

7  a  request  for  copies  of  the  transcripts  to  be  given 

8  to  the  White  House  counsel's  office? 

9  A      No. 

10  Q      Did  Mr.  Knight? 

11  A      I  have  no  idea. 

12  Q      Have  you  heard  that  he  did? 

13  A      I  have  not  heard  that  he  did. 

14  Q      Did  Secretary  Bentsen  receive  a  request? 

15  A      I  don't  know. 

16  Q      Had  Mr.  McHale  received  a  request  for 

17  copies  of  the  transcripts  at  any  time  before  the  July 

18  22nd,  July  23rd  time  frame  to  be  delivered  to  the 

19  White  House? 

20  A      I  don't  know. 

21  Q      Have  you  ever  heard  that  he  did? 

22 A      1  don't  recall  ever  having  heard  that  he 
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1  did. 

2  Q      Did  Mr.  Knight  receive  a  request  from 

3  anyone  at  the  White  House  for  the  transcripts  at  any 

4  time  before  July  22nd,  July  23rd? 

5  A      1  don't  know. 

6  Q      And  how  about  Secretary  Bentsen? 

7  A      I  don't  know. 

8  Q      Have  you  ever  heard  that  Mr.  Knight 

9  received  a  request? 

10  A      No,  I've  not  heard  that  Mr.  Knight  received 

1 1  a  request. 

12  Q      How  about  the  Secretary? 

13  A      It  seems  to  me  I  read  a  newspaper  article 

14  that  reported  --  in  which  Cutler  reported  that  he  had 

15  asked  Bentsen,  but  I  never  knew  whether  that  ever 

16  really  meant  White  House  counsel  to  the  Treasury,  or 

17  Lloyd  Cutler  to  Lloyd  Bentsen,  or  what  it  meant,  or 

18  whether  it  was  correct. 

19  Q      Were  there  ever  any  discussions  in  your 

20  office  of  the  Treasury  or  any  other  office  of  the 

21  Treasury,  that  you're  aware  of,  centering  around 

22  whether  or  not  there  was  an  agreement  between 
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1  Mr.  Bentsen  and  Mr.  Cutler  with  regard  to  providing 

2  transcripts  in  return  for  having  access  to  White 

3  House  witnesses  and  documents? 

4  A      I'm  sorry.    You'll  have  to  redo  that.    I've 

5  lost  the  beginning  of  the  question. 

6  Q      That's  fine.    If  you  could  read  that  back. 

7  (The  reporter  read  the  record  as  requested.) 

8  THE  WITNESS:   No. 

9  BY  MR.  O'CALLAGHAN: 

1 0  Q      Have  you  ever  heard  that  such  an  agreement 

1 1  existed? 

1 2  A      No.   Again,  with  deference  to  an 

13  incomplete  ~  anything  that  I've  ever  heard  about 

14  that  was  from  newspaper  reporting  and  I  don't 

1 5  remember  the  details  of  that  newspaper  reporting. 

16  And  I  don't  remember  any  newspaper  reporting  about 

1 7  conversations  within  the  Treasury  Department  about  an 

18  agreement  between  Cutler  and  Bentsen. 

19  Q      With  regard  to  document  6877? 

20  A      Right. 

21  Q      When  did  you  first  see  this  document? 

22  A      On  July  23rd. 
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1  Q      And  how  did  you  come  to  see  it? 

2  A      Steve  showed  it  to  me. 

3  Q      When  did  he  show  it  to  you? 

4  A      On  July  23rd. 

5  Q      In  the  morning,  afternoon,  evening? 

6  A      All  the  same.   Sometime  during  the  day. 

7  Q      Were  you  at  work  that  day? 

8  A      Yeah. 

9  Q      And  why  did  he  show  it  to  you? 

10  A      I  think  he  ran  it  by  me  to  see  if  I  saw 

1 1  anything  about  it  that  should  be  changed. 

12  Q      And  did  you  see  anything  about  it  that 

13  needed  to  be  changed? 

14  A      I  don't  believe  I  suggested  any  edits  to 

15  him  at  all. 

1 6  Q      Had  he  told  you  about  this  request  before, 

17  the  request  from  the  White  House  counsel's  office, 

1 8  before  he  showed  you  the  letter? 

19  A      I  surmised  that  I  was  aware  of  the  request 

20  because  I  wasn't  surprised  to  see  a  letter  like  this. 

21  Q      Do  you  recall  if  you  were  specifically 

22  informed  that  a  request  had  been  received  that  day 


3758 

341 

1  from  White  House  counsel's  office,  or  the  day  before? 

2  A      I  don't  specifically  recall  that,  but 

3  again,  I  surmised  that  I  knew  about  it.    Otherwise  I 

4  might  have  been  surprised  when  I  saw  the  letter. 

5  Q      Did  you  tell  him  to  run  the  letter  by 

6  anybody  else? 

7  A      No. 

8  Q      Did  he  tell  you  whether  or  not  he  had  shown 

9  the  letter  to  anyone  else? 

10  A      I  don't  remember  him  telling  me  that. 

1 1  Q      Did  you  discuss  the  terms  contained  within 

12  the  letter  when  he  showed  it  to  you? 

13  A      No,  I  read  them. 

14  Q      With  regard  to  the  second  paragraph  — 

15  A      Uh-huh. 

16  Q      --  which,  it  has  been  a  long  day  and  1 

17  don't  want  to  duplicate  the  transcript,  but  if 

18  counsel  --  I  request  counsel's  assistance  on  both 

19  sides  of  the  table,  let  me  know  whether  or  not  this 

20  paragraph  has  already  been  read  into  the  record.   If 

21  no  one  has  a  recollection  I  can  do  it  again. 

22 MR.  BUCKLES:    1  thought  it  was  yesterday. 
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1  MR.  O'CALLAGHAN:    But  not  today? 

2  THE  WITNESS:    I  haven't  looked  at  this 

3  document  today,  have  I? 

4  MR.  BUCKLES:    I  think  it  was  read  into  the 

5  record  in  connection  with  a  question  of  Mr.  McHale's 

6  yesterday. 

7  MR.  PORTNOY:    I'm  fairly  confident  that 

8  it's  not  in  the  record  yet. 

9  BY  MR.  O'CALLAGHAN: 

10  Q      Even  if  it  is,  we'll  do  it  again  and 

1 1  whoever  reads  through  it  will  have  to  suffer. 

12  The  second  paragraph  reads  "as  we 

13  discussed,  these  transcripts  are  being  provided  to 

14  you  solely  to  assist  you  in  the  preparation  for 

15  Mr.  Cutler's  testimony  before  the  House  and  Senate 

16  Banking  Committee  hearings.   You've  agreed  that  the 

17  transcripts  we  are  providing  to  you  with  this  letter 

18  will  not  be  disclosed  publicly  or  shown  to 

19  individuals  (other  than  Mr.  Cutler)  who  may  be  called 

20  as  witnesses  by  either  committee  until  such  time  as 

21  we  advise  you  that  this  restriction  is  no  longer 

22  necessary. 
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1  "Similarly,  you  have  agreed  not  to 

2  disclose  these  transcripts  to  counsel  for  any  such 

3  individuals.    Please  let  me  know  immediately  if  my 

4  understanding  of  our  agreement  is  not  correct." 

5  Did  you  read  this  portion  of  the  letter 

6  when  Mr.  McHale  first  showed  it  to  you  on  the  23rd? 

7  A      I  read  the  whole  letter. 

8  Q      Were  the  terms  as  described  there  with 

9  regard  to  the  use  of  the  transcripts  acceptable  to 

10  you  at  the  time? 

1 1  A      Yes. 

12  Q      And  do  you  still  think  they're  acceptable 

13  terms? 

14  A      Yes. 

15  Q      Do  you  have  any  knowledge  of  whether  this 

16  agreement  was  ever  violated  by  the  White  House 

17  counsel's  office? 

18  A      I  have  no  knowledge  if  this  agreement  was 

19  violated. 

20  Q      Have  you  ever  heard  of  activities  taken  on 

21  by  the  White  House  counsel's  office  that  would 

22  indicate  that  the  agreement  was  violated? 
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1  A      No. 

2  Q      Have  you  ever  heard  that  Mr.  Cutler  said 

3  the  following  with  regard  to  the  use  of  the 

4  transcripts  that  were  provided  by  your  office  to  the 

5  White  House  counsel's  office,  that  he  said  that  if  we 

6  found  inconsistencies  we  would  go  back  to  White  House 

7  officials  and  go  back  over  testimony  they  gave  us, 

8  then  we  would  say  we  have  heard  other  reports. 

9  Would  an  activity  of  this  nature  constitute 

1 0  a  violation  of  the  agreement  so  far  as  your 

1 1  understanding? 

12  MS.  STERGIS:    Could  you  show  the  witness 

13  the  document  you  are  reading  from,  please. 

14  MR.  O'CALLAGHAN:    I'm  just  asking  about  the 

15  language.   I'm  not  asking  about  the  document. 

16  THE  WITNESS:    What's  your  question  again? 

17  BY  MR.  O'CALLAGHAN: 

18  Q      The  question  was  whether  if  that -- with 

19  respect  to  that  statement,  if  an  activity  like  that 

20  had  been  engaged  in  by  the  White  House  counsel's 

21  office,  would  that  constitute  a  violation  of  the 

22  agreement  that  you  entered  into  as  you  understand  it? 
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1  A      No. 

2  Q      And  why  is  that? 

3  A      It  just  doesn't.   Didn't  say  he  couldn't 

4  talk  to  witnesses  again  when  he  was  aware  of 

5  inconsistent  testimony. 

6  Q      So  is  it  your  view  that  if  the  information 

7  contained  in  the  transcripts  was  used  to  confront 

8  witnesses  with  regard  to  the  accuracy  of  their 

9  testimony,  that  that  would  not  be  a  violation  of  the 

10  agreement-- 

11  A      I'm  sorry.    That's  not  what  that  says. 

12  Q      That's  a  different  question? 

13  MS.  STERGIS:    Read  back  the  question, 

14  please. 

15  MR.  O'CALLAGHAN:    Please  read  back  the 

16  question. 

17  (The  reporter  read  the  record  as  requested.) 

18  THE  WITNESS:    How  do  you  mean,  "used  to 

19  confront  witnesses"? 

20  BY  MR.  O'CALLAGHAN: 

21  Q      Well,  if  ~ 

22  A      If  Cutler  or  Jane  or  Sheila  saw 
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1  inconsistent  testimony  and  used  the  fact  —  told  the 

2  witness  that  we  had  heard  other  testimony  or 

3  inconsistent  —  other  reports,  I  would  not  consider 

4  that  a  violation. 

5  Q      Would  you  consider  that  a  use  of  the 

6  information  contained  in  the  transcripts? 

7  A      Sure. 

8  Q      But  one  that  you  think  is  authorized  by  the 

9  terms  of  the  agreement? 

10  A      Yeah,  there  is  no  closure  to  the  witness  of 

1 1  the  contents  of  the  transcripts. 

12  Q      Okay.   Thank  you. 

13  On  Saturday  the  23rd  were  you  informed  of 

14  any  conversations  that  occurred  between  Mr.  McHale 

15  and  Mr.  Cesca  with  regard  to  release  of  the 

16  transcripts? 

17  A      Not  that  I  remember,  no. 

18  Q      Were  you  consulted  about  the  release  of 

19  transcripts  before  they  were  released? 

20  A      Yeah.    When  I  really  ~  1  have  no 

21  recollection  at  all,  but  I'm  sure  I  was  asked  about 

22  and  gave  my  opinion  about  doing  it. 
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1  Q      What  consultation  was  sought? 

2  A      I  don't  remember  what  was  sought.    1  don't 

3  remember  whether  it  was  in  fact  sought  or  whether  I 

4  volunteered.   I  remember  thinking  about  the  question. 

5  Q      And  what  was  your  view  on  releasing  the 

6  transcripts? 

7  A      My  view  was  and  is  that  it  was  an  entirely 

8  proper  thing  to  do.    It  was  an  entirely  proper 

9  assistance  to  a  parallel  administrative  inquiry  into 

10  conduct  of  government  officials. 

1 1  Q      Did  anyone  in  your  office  or  in  Treasury 

12  Office  of  General  Counsel  consult  with  anyone  at  the 

13  RTC  before  the  transcripts  were  released? 

14  A      Not  that  I  know  of 

15  Q      Did  anyone  in  your  office  consider 

16  consuhing  the  RTC  before  releasing  the  transcripts? 

17  A      I  did  not. 

18  Q      Did  anyone  in  your  office? 

19  A      I  don't  know. 

20  Q      Were  you  ever  informed  that  RTC  considered 

21  some  of  the  information  contained  in  the  transcripts 

22  to  be  confidential  information? 
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1  A      On  July  28th  I  was. 

2  Q      How  were  you  made  aware  of  that? 

3  A      I  think  Francine  told  me. 

4  Q      When  did  she  tell  you  that? 

5  A      On  July  28th  ~  maybe  ~  well,  maybe  on  the 

6  27th.    But  certainly  on  the  28th. 

7  Q      What  did  she  tell  you? 

8  A      That  the  general  counsel  of  the  RTC  had 

9  expressed  concerns  about  there  being  confidential 

10  information  in  the  transcripts,  in  some  of  the 

1 1  transcripts. 

12  Q      And  how  did  she  relay  this  information  to 

13  you? 

14  A      She  told  me.    I  don't  remember  how. 

1 5  Q      Was  this  on  the  phone,  face  to  face,  do  you 

16  recall? 

17  A      Could  have  been  either.   I  simply  don't 

1 8  remember. 

19  Q      How  did  she  come  to  learn  that  the  general 

20  counsel  for  the  RTC  thought  the  information  was 

2 1  confidential? 

22  A      That  I  don't  know. 
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1  Q      Did  she  ever  tell  you? 

2  A      No. 

3  Q      I'd  like  to  show  you  a  document  Bates 

4  stamped  1 11 24.    Take  a  moment  to  review  that. 

5  Counsel,  please  do  the  same  and  let  me  know  when 

6  you've  had  a  chance  to  review  it. 

7  (Witness  reviewed  the  document.) 

8  A      Okay. 

9  Q      Have  you  seen  the  document  with  the  Bates 

10  stamp  11124  before? 

1 1  A      Yes. 

12  Q      And  when  did  you  first  see  it? 

13  A      I  wrote  it. 

14  Q      So  is  the  time  reflected  on  the  — 

15  A      I  assume  that  time  is  accurate.   It  looks 

16  like  it's  coming  out  of  our  old  E-mail  system. 

17  Q      And  the  date  on  it  is  7/28/94.    Just  for 

18  the  record  I'll  describe  it.    It  looks  like  an  E-mail 

19  from  Kenneth  Schmalzbach  to  "KNIGTE."    Date  is  7/28. 

20  Time  is  10:44.    Subject  is  "Ryan  and  Adair  telephone 

21  calls."   What's  reflected  in  this  E-mail? 

22 A      My  view  that  Ed  might  need  to  call  Jack 
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1  Ryan  about  making  sure  that  the  process  of  completing 

2  the  Inspector  General's  work  not  be  unreasonably 

3  delayed. 

4  Q      Okay.   And  how  did  you  come  to  feel  that  Ed 

5  should  call  Jack  Ryan? 

6  A      I  don't  remember. 

7  Q      Does  this  document  ~  after  reviewing  the 

8  document,  it  doesn't  refresh  your  recollection  as  to 

9  why  you  felt  that  Ed  might  have  to  call  Jack  Ryan? 

10  A      Yes,  so  that  the  ~  because  there  was  a 

1 1  concern  that  the  completion  of  the  Inspector 

12  General's  report  might  be  unreasonably  delayed. 

13  Q      How  was  this  delay  brought  to  ~  potential 

14  delay  brought  to  your  attention? 

15  A      I  assume  by  Francine.   It  says  Francine 

16  told  me  this. 

17  Q      Do  you  recall  whether  she  told  you  this? 

18  A      I  don't  specifically  recall  her  telling  it 

19  to  me.    I  wouldn't  have  written  it  down  if  it  wasn't 

20  true.   Not  this,  not  an  E-mail  like  this. 

21  Q      Do  you  know  why  Francine  Kemer  called  you 

22  with  this  information? 
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1  A      I  assume  she  understood  that  I  would  be 

2  concerned  if  the  IG's  work  was  going  to  be  delayed. 

3  Q      And  did  she  inform  you  by  way  of  a 

4  telephone  call,  do  you  recall? 

5  A      Actually  yes,  it  had  to  be  a  telephone  call 

6  because  as  I  recall  they  were  out  in  Rosslyn  or 

7  something. 

8  Q      What's  out  in  Rosslyn? 

9  A      I  don't  know. 

10  Q      Is  that  where  they  were  working  on  the 

1 1  draft  of  the  report? 

12  A      Yeah,  I  guess. 

13  Q      Do  you  know  whether  they  worked  out  of  ~ 

14  changes  to  the  draft  were  done  in  editing  sessions 

15  out  in  Rosslyn? 

16  A      I  don't  know  that. 

17  Q      Was  the  information  that  was  related  to  you 

1 8  by  Ms.  Kemer,  in  your  view,  did  it  represent 

19  information  that  pertained  to  the  substance  of  the 

20  IG's  investigation? 

21  A      No. 

22  Q      And  report? 
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1  A      No. 

2  Q      And  why  is  that? 

3  A      Because  it  related  to  the  process  of 

4  getting  the  report  complete.   Didn't  have  anything  to 

5  do  with  what  had  happened  in  the  Treasury- White  House 

6  contacts. 

7  Q      With  regard  to  the  communication  that  she 

8  made  to  you  on  the  28th,  did  any  of  it  bear  on  what 

9  the  content  of  the  report  might  be? 

10  A      No.    It  had  to -- well,  it  had  to  bear  on 

1 1  the  transcripts  and  what  was  in  the  transcripts,  but 

12  it  didn't  have  anything  to  do  with  the  IG's  report. 

13  Q      And  was  her  relay  of  this  information 

14  consistent  with  the  Chinese  wall  that  was  intended  to 

15  be  set  up  between  Ms.  Kemer  ~ 

16  MS.  STERGIS:   Objection;  misstates 

17  testimony. 

18  MR.  O'CALLAGHAN:    I  wasn't  stating  it  was 

19  testimony. 

20  Okay.   Can  you  read  back  what  I  just  said. 

21  (The  reporter  read  the  record  as  requested.) 

22  MR.  O'CALLAGHAN:    Do  you  still  object  to 
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1  the  -- 

2  MS.  STERGIS:    Well,  I'll  listen  to  the  end 

3  of  your  question. 

4  MR.  O'CALLAGHAN:    Please  let  me  finish 

5  before  you  jump  in. 

6  MS.  STERGIS:    Do  so. 

7  BY  MR.  O'CALLAGHAN: 

8  Q      Okay.    I'm  going  to  have  to  rephrase  now 

9  because  my  train  of  thought  was  disrupted. 

10  By  furnishing  the  information  with  regard 

1 1  to  Ellen  Kulka's  view  of  handling  of  the  transcripts 

12  that  appears  in  this  E-mail,  was  Ms.  Kemer  ~  was 

13  relay  of  this  information  to  you  a  breach  of  the 

14  Chinese  wall  that  was  meant  to  be  constructed  in  the 

15  June  27th  memo? 

16  A      That's  your  characterization  of  what  that 

17  June  27th  memo  did,  A.    B,  I  don't  know  all  the  facts 

18  relevant  to  answering  that  question.    And  C,  even 

19  without  Cesca  having  approved  it,  I  did  not  see  it  as 

20  inconsistent  with  Francine's  responsibilities. 

21  Q      Okay.    So  you  don't  think  it  her  relay  of 

22  this  information  was  inconsistent  with  the 
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1  relationship  that  was  meant  to  be  established  by  the 

2  June  27th  memorandum? 

3  A      No. 

4  (Discussion  off  the  record.) 

5  BY  MR.  O'CALLAGHAN: 

6  Q      Okay.    Does  looking  at  1 1 124,  just  to  make 

7  sure,  does  that  refresh  your  recollection  to  what  day 

8  you  received  the  call  from  Ms.  Kemer?   Was  it  on  the 

9  28th  as  well? 

10  A      It  doesn't  refresh  my  recollection  about 

1 1  the  date.   I  assume  the  date  is  accurate. 

12  Q      And  what's  the  phone  number,  your  personal 

13  line  to  your  office? 

14  A      What's  what? 

15  Q      Your  phone  line,  your  number  at  your 

16  office? 

17  A      622-  -  well,  it's  either  0451  or  1 137. 

18  Q      That's  what  it  was  ~  would  either  one  of 

19  those  numbers  be  the  number  you  had  during  that  time 

20  period? 

21  A      Yeah. 

22  Q      Okay.    I'd  like  to  show  you  a  document 
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1  Bates  stamped  014934  and  014938  and  that  series. 

2  It's  a  multipage  document. 

3  (Witness  reviewed  the  document.) 

4  Okay.    Have  you  ever  seen  a  document  with 

5  Bates  stamp  014934  through  014938  before? 

6  A      I'm  not  certain  that  I  have  seen  this  exact 

7  Bates  stamp.    I  have  certainly  seen  a  version  of  this 

8  document.   I  think  more  than  one  version  of  this 

9  document. 

10  Q      And  what  is  this  document? 

11  A      It  says  "suggested  revision  to  IG  report." 

12  Q      Okay.    I  understand  that's  what  it  is;  I 

13  mean  other  than  what  it's  entitled? 

14  A      I  had  nothing  to  do  with  preparing  or 

15  creating  this  document,  so  I,  it's  ~  whatever  it  is 

16  is  what  it  says  it  is  as  far  as  I'm  concerned. 

17  Q      Do  you  know  who  created  this  document? 

18  A      No. 

19  Q      Do  you  know  what  office  this  document 

20  originated  from? 

21  A      I  would  suspect  it  originated  from  my 

22  office,  but  I  don't  know  that  for  a  fact. 
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1  Q      Why  do  you  suspect  it  originated  from  your 

2  office? 

3  A      Because  I  believe  we  had  people  working  on 

4  comparing  the  transcripts  of  the  IG  interviews  to  the 

5  draft  of  the  report. 

6  Q      During  July  of  '94,  did  you  receive  copies 

7  of  suggested  revisions  in  this  form? 

8  A      I  don't  recall  receiving  them. 

9  Q      Did  you  ever  participate  in  suggested 

10  revisions  to  reports? 

11  A      I  don't  think  so,  no. 

12  Q      Do  you  recognize  the  handwriting  that 

1 3  appears  on  this  document? 

14  A      Well,  there  are  actually  a  number  of 

1 5  different  kinds  of  handwriting.   At  least  two. 

16  Q      Do  you  recognize  any  of  them? 

17  A      I  recognize  one.    I  think  I  recognize  one. 

1 8  Q      And  where  does  that  appear? 

19  A      On  the  first  page. 

20  Q      And  whose  handwriting  do  you  think  that  is? 

21  A      Looks  like  Steve  McHale's. 

22  Q      That's  your  deputy? 
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1  A      Right. 

2  Q      Is  he  one  of  the  people  working  on  the 

3  revisions? 

4  A      Yes. 

5  Q      Were  you  given  cleaned  up  copies  of 

6  revisions  of  this  nature? 

7  A      I  don't  remember  whether  I  was  or  not.    I 

8  may  have  been. 

9  Q      Were  you  consulted  with  regard  to  the 

10  revisions? 

1 1  A      No,  I  don't  think  it  would  be  accurate  to 

12  characterize  my  role  in  this  as  being  consulted. 

13  Q      Is  that  because  you  didn't  review  the 

14  transcripts? 

15  A      Right. 

16  Q      Any  other  reason? 

17  A      Nor  had  I  even  read  the  summaries. 

18  Q      Or  I  guess  I  think  you  earlier  said  you 

19  hadn't  completely  reviewed  the  transcripts;  is  that 

20  more  accurate? 

21  A      Well,  I  had  looked  at  a  snatch  here  and 

22  there  if  someone  directed  my  attention  to  it,  but  I 
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1  never  read  them. 

2  Q      Okay.   Did  anyone  direct  that  people  in 

3  your  office  endeavor  to  make  revisions  to  the  IG 

4  report  or  suggested  revisions? 

5  A      Did  anyone  direct  that? 

6  Q      Correct. 

7  A      Not  that  I'm  aware  of. 

8  Q      Did  you  request  that  people  in  your  office 

9  undertake  this  project? 

10  A      I  don't  even  believe  that  I  requested  that 

1 1  happen. 

12  Q      Did  anyone  request  for  it  to  happen? 

13  A      I'm  not  sure  that  anyone  requested  it  or 

14  whether  it  might  have  been  something  that  Steve 

15  identified  as  something  that  needed  to  be  done  and 

16  therefore  did. 

17  Q      Something  that  he  took  on  by  himself? 

18  A      It  could  be. 

19  Q      Did  spontaneously? 

20  A      Very  well  could  be.    Or  it  could  be  — 

2 1  there  are  any  number  of  occasions  where  Steve  and  Bob 

22  and  I,  or  Steve,  Bob  and  Ed  and  I  would  sit  around 
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1  and  discuss  what  needs  to  be  done  now,  and  things 

2  would  be  identified  and  people  would  say  what  things 

3  they  were  going  to  be  doing. 

4  Q      Did  you  have  any  discussions  with  the 

5  people  you  just  mentioned  about  making  suggested 

6  revisions  to  the  IG  report? 

7  A      I  don't  think  so. 

8  Q      Talk  to  Ed  about  it  or  -- 

9  A      I  don't  remember  doing  that.    It  might  very 

10  well  have  been  that  the  identification  of  the  need  to 

11  do  it  happened  in  a,  you  know,  a  meeting  or 

12  discussion  in  which  Ed  participated.   I  have  no 

13  recollection  of  that  at  all. 

14  Q      How  many  different  suggested  revisions  were 

1 5  drafted  to  your  knowledge? 

16  A      I  don't  know. 

1 7  Q      Can  you  take  a  guess? 

18  A      I  have  no  idea.   I  wouldn't  guess. 

19  Q      You  don't  know  an  approximation? 

20  A      I  have  no  idea. 

21  Q      Were  you  shown  more  than  one  draft  of 

22  suggested  revisions? 
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1  A      Again,  I  don't  remember  being  shown  this. 

2  I  may  have  been  shown  it.    I  may  have  been  shown  one 

3  or  two.    I  don't  remember.   It  wasn't  something  I  was 

4  working  on. 

5  Q      Okay.    I'd  like  to  show  you  an  exhibit 

6  marked  --  appears  to  be  01495  ~  looks  like  a 

7  chopped-up  8.    It's  a  one-page  document.   Please  take 

8  a  moment  to  review  that  and  let  me  know  when  you've 

9  had  an  opportunity. 

10  (Witness  reviewed  the  document.) 

11  A      Uh-huh. 

12  Q      Okay.    Have  you  seen  this  document  before? 

13  A      Yes. 

14  Q      Okay.    When  did  you  first  see  it? 

15  A      I  don't  know  when  I  first  saw  it  but  I've 

1 6  seen  it  within  the  last  1 0  days. 

17  Q      Did  you  receive  it  in  or  around  July  29th, 

18  1994? 

19  A      I  may  well  have.   I  don't  remember 

20  receiving  it. 

21  Q      For  the  record,  it's  a  one-page  document 

22  dated  July  29th,  1994  and  reads,  all  caps. 


3768 

361 

1  "memorandum  for  Kenneth  R.  Schmalzbach."  It's  from 

2  R.  Peter  Rittling.    Has  initials  next  to  that  and 

3  then  says  "subject:  review  the  OGE's  final  chronology 

4  of  White  House  contacts." 

5  Is  your  understanding  what's  referenced 

6  here  is  a  final  chronology? 

7  A      That's  what  it  says. 

8  Q      But  do  you  have  an  understanding  as  to  what 

9  the  final  chronology  was,  what's  being  referenced 

10  here? 

11  A      No. 

12  Q      Do  you  have  an  understanding  as  to  whether 

13  that  was  the  chronology  that  was  provided  to  the  OGE? 

14  A      1  don't  know. 

15  Q      Okay.    The  first  two  sentences  read  "the 

16  OGE  incorporated  many  of  our  recommended  changes  into 

17  the  final  chronology.    Some  of  the  recommended 

18  changes  were  typographical  errors  and  some  were 

19  substantive  changes." 

20  Are  you  aware  that  substantive  changes  were 

2 1  incorporated  from  suggestions  made  by  your  office? 

22 A      1  don't  know.    1  don't  know  what  the 

362 

1  suggestions  we  made  were.    I  don't  know  what  the  IG 

2  adopted  and  didn't  adopt. 

3  Q      Did  you  ever  speak  with  Francine  Kemer 

4  about  recommended  changes  that  your  office  offered  to 

5  the  chronology  done  by  the  IG's  office? 

6  A      Possibly.    1  don't  remember  doing  it,  but 

7  it  doesn't  feel  like  something  that  couldn't  have 

8  possibly  happened. 

9  Q      Would  that  have  been  a  normal  course  of 

10  business  for  that  to  happen?  If  your  office  was 

1 1  doing  recommended  changes  to  the  chronology,  would 

12  that  have  been  ~ 

13  A      Normal  course  of  business  with  respect  to 

14  what  was  going  on  last  summer  is  a  sort  of 

15  noncompute. 

16  Q      Would  that  have  been  consistent  with  your 

17  relationship  with  Ms.  Kemer  during  this  time  period? 

18  A      Only  in  the  sense  that  I  wasn't  really 

19  working  on  the,  on  comparing  the  transcripts  and  the 

20  draft  report. 

21  Q      Who  in  your  office  would  have  dealt  with 

22  Ms.  Kemer  with  regard  to  suggested  changes  to  the 
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1  chronology? 

2  A      Possibly  Stephen  McHale.   Possibly  Peter 

3  Rittling.    Possibly  David  Dougherty. 

4  Q      Do  you  know  who  did? 

5  A      No. 

6  Q      Do  you  know  if  anyone  didn't? 

7  A      I'm  sorry.    That's  a  twister.    Did  I  know 

8  if  anyone  didn't? 

9  Q      Yeah,  if  anyone,  specifically  someone  in 

10  your  office  didn't  have  contact  with  her  on  the 

1 1  issue? 

12  A      No,  I  don't  know. 

13  Q      Just  trying  to  define  the  universe. 

14  A      No,  I  don't  know. 

15  Q      So  you  don't  have  a  recollection  of 

16  receiving  this  memorandum? 

17  A      No. 

18  Q      I'd  like  to  show  you  a  document  bears  the 

19  Bates  stamp  10965  it  appears.   Take  a  moment  to  look 

20  at  that.    Let  me  know  when  you've  completed  your 

21  review. 

22 (Witness  reviewed  the  document.) 
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1  A      Okay. 

2  MR.  O'CALLAGHAN:    Also  in  the  event  that  it 

3  wasn't  our  mistake  in  copying  it,  could  I  ask  you, 

4  I'd  like  to  ask  to  have  --  get  a  clean  copy  of  this 

5  if  one  exists  with  that  Bates  stamp  number.    It  looks 

6  like  the  top  left  comer  was  chopped  off. 

7  MR.  BUCKLES:    What's  the  number  again? 

8  MR.  O'CALLAGHAN:    Appears  to  be  10965. 

9  MR.  BUCKLES:    Okay. 

10  BY  MR.  O'CALLAGHAN: 

1 1  Q      The  first  line  on  the  top  of  the  page  says 

12  "corrections"  and  it's  underlined? 

13  A      Right. 

14  Q      Is  this  another  page  copied  from  your 

15  spiral  notebook? 

16  A      Yes. 

17  Q      And  is  the  writing  that  appears  on  this 

18  document  your  writing? 

19  A      Yes. 

20  Q      Do  you  know  from  what  time  period  this 

21  entry  came  from? 

22  A      Yeah.   It  would  have  been  either  August  3rd 
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1  or  August  5th. 

2  MR.  PORTNOY:    It  can't  be  10965. 

3  MR.  O'CALLAGHAN:    It  might  be  63. 

4  MR.  PORTNOY:    Yes. 

5  MR.  O'CALLAGHAN:    And  the  top  left  comer 

6  is  missing  from  his  too. 

7  MR.  PORTNOY:    However,  the  bottom  right 

8  comer  with  the  Bates  number  is  slightly  better  than 

9  Mr.  O'Callaghan's  copy,  sufficient  to  allow  us  to 

10  discern  it's  10963. 

11  BY  MR.  O'CALLAGHAN: 

12  Q      You  said  August  3rd,  August  4th,  is  that 

13  right,  that  time  period? 

14  A      It  is.    I  believe  that  these  were  notes 

15  that  I  took  either  at  or  shortly  after  one  of 

16  Bentsen's  testimony  either  before  the  House  or  the 

17  Senate. 

18  Q      What  does  "corrections"  refer  to? 

19  A      Things  that  he  said  that  we  needed  to 

20  supplement  the  record. 

21  Q      Okay.   And  could  you  read  to  me  the  first 

22  two  lines  after  "corrections"? 
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1  A      "Shared  witness  depositions  before  IG 

2  report  done." 

3  Q      Okay.   And  "before"  is  underlined;  is  that 

4  right? 

5  A      Right. 

6  Q      What  does  that  refer  to? 

7  A      Well,  it  either  means  he  said  somewhere 

8  that  we  had  shared  the  depositions  before  the  report 

9  was  done,  or  that  we  needed  to  tell  the  Senate  that 

10  it  was  shared  before  ~  he  said  something  related  to 

1 1  that.   Either  he  said  before  or  after  and  it  needed 

12  to  be  corrected.  Presumably  in  the  light  of  what  we 

13  know  subsequently,  since  the  witness  depositions  were 

14  given  to  Treasury  witnesses  as  soon  as  Altman 

15  finished  his  testimony  in  the  Senate,  which  1  believe 

16  was  on  the  25th,  and  the  IG,  the  final  report  did 

17  not  ~  wasn't  delivered  to  the  Secretary  until  the 

18  30th,  that  he  had  said  that  they  were  shared  after 

19  and  it  should  have  been  that  they  were  shared  before. 

20  Q      Okay.    And  did  you  recognize  this 

21  misstatement  at  the  time  that  it  happened? 

22  A      I  must  have. 
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1  Q      Did  you  bring  it  to  anyone's  attention? 

2  A      I  don't  remember.   I  mean  we  did  what  we 

3  did  in  terms  of  correcting  the  record. 

4  MS.  STERGIS:    I  believe  the  witness 

5  testified  he  wasn't  sure  whether  he  took  the  notes  at 

6  the  testimony  or  after. 

7  THE  WITNESS:    Right. 

8  MS.  STERGIS:    So  your  question  is 
ambiguous. 

MR.  O'CALLAGHAN:    Why  -- 

THE  WITNESS:    When  I  wrote  the  note  I 
perceived  a  need  to  supply  additional  information  for 
the  record. 

MR.  O'CALLAGHAN:    Okay.    Thanks.    I  don't 
think  I  made  reference  to  the  timing  of  the  notes  in 
the  question. 

BY  MR.  O'CALLAGHAN: 
Q      But  thank  you.    I'd  like  to  have  you  take  a 
look  at  a  document  which  bears  the  Bates  stamp 
011810. 

(Witness  reviewed  the  document.) 
A      Uh-huh. 
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1  Q      Okay.   Again  is  this  a  page  from  your 

2  spiral  notebook? 

3  A      Yes. 

4  Q      The  writing  that  appears  on  it,  is  that 

5  yours? 

6  A      Yes. 

7  Q      It  reads  "Sherboume  8-2-94.    Solomon  saw 

8  RA  say  he  saw  JH  transcripts." 
A      Right. 
Q      It  reads  "Solomon  saw  RA  say  he  saw  JH 

transcripts.   Cutler"  ~  does  that  say  "referred 
Solomon  to  us"? 

A      Right. 

Q      What  is  that  referencing? 

A      Trying  to  put  it  together. 

Q      Trying  to  put  what  together? 

A      What  this  means. 

Q      Oh,  okay. 

A      It  sounds  to  me  like  Jane  called  me  to  let 
me  know  that  Cutler  had  received  a  question  about 
where  Altman  saw  Jean  Hanson's  transcripts  because 
Solomon,  who  is  presumably  the  AP  reporter,  had  asked 
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1  Cutler  that  and  Cutler  didn't  know  the  answer.   And 

2  so  Jane  was  calling  me  to  tell  us  that  Solomon  would 

3  be  calling  us. 

4  Q      Did  you  have  a  reaction  to  that? 

5  A      I  don't  know.    What  do  you  mean  did  I  have 

6  a  reaction? 

7  Q      Were  you  surprised  by  the  call,  did  the 

8  call  concern  you,  were  you  happy  about  the  call,  what 

9  was  your  reaction? 

10  A      I  don't  recall  my  specific  reaction.   I  can 

1 1  tell  you  what  my  reaction  is  now. 

12  Q      What  is  it  now? 

13  A      It  was  a  silly  question. 

14  Q      My  question? 

15  A      No,  no,  no.    Solomon's  question. 

16  Q      Okay.   And  what  specifically  was  his 

17  question? 

18  A      His  question  was  how  did  Altman  see  Jean 

19  Hanson's  transcript. 

20  Q      And  why  did  you  think  it  was  a  silly 

21  question? 

22 A      Well,  because  it  was,  I  guess  it  was  —  I 


1  don't  know.    Is  silly  question  the  right  ~  we  had 

2  given  ~  after  Altman  finished  his  Senate  Banking 

3  Committee  deposition,  and  he  was  the  last  one,  last 

4  Treasury  witness  to  finish  the  Senate  Banking 

5  Committee  deposition,  we  had  made  the  transcripts 

6  available  to  all  of  the  witness  --  all  of  the 

7  transcripts  available  to  all  of  the  witnesses. 

8  Q      Okay,  but  is  the  reference  here  that 

9  Mr.  Solomon  saw  —  said  he  saw  Jean  Hanson's 

10  transcript  while  he  was  testifying? 

11  A      I  actually  don't  know.    I  mean  I  assume 

12  that  where  Solomon  saw  Altman  say  something  was 

13  during  his  testimony,  either  in  the  House  or  the 

14  Senate. 

15  Q      I'm  not  trying  to  characterize  it.    Let  me 

16  know  if  you  agree  with  it  or  not.    Is  it  your  view 

17  that  it  was  okay  for  Mr.  Altman  to  see  Ms.  Hanson's 

18  transcripts  before  he  testified? 

19  A      Absolutely. 

20  Q      And  what's  your  view  on  that? 

21  A      My  view  is  that  witnesses  who  are  going 

22  before  Congress  to  testify  about  their  official 
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1  activities  have  a  right  to  know  before  they  are 

2  surprised  by  a  Senator  what  it  is  that's  going  to  be 

3  asked  of  them. 

4  Q      Do  you  know  if  Mr.  Altman  was  shown  ~  do 

5  you  actually  have  knowledge  that  Mr.  Altman  was  shown 

6  Ms.  Hanson's  transcripts  before  he  testified? 

7  A      1  actually  don't  know  that.    1  know  that  ~ 

8  I  don't  know  for  sure.    I'm  pretty  sure  his  attorneys 
received  copies  of  the  transcripts. 

Q      Could  I  just  show  you  what's  been  Bates 
stamped  016032A.    Let  me  know  when  you've  had  a 
chance  to  review  it. 

(Witness  reviewed  the  document.) 
Have  you  seen  this  document  before? 
A      Yes. 

Q      And  when  did  you  first  see  it? 
A      It  seems,  I  may  very  well  have  seen  this 
within  the  last  10  days  or  so. 

Q      Had  you  seen  it  before  —  let  me  withdraw 
that  question. 

Do  you  know  what  this  document  represents? 

A      No. 
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1  Q      Okay.    Did  you  engage  in  a  telephone  call 

2  with  Mr.  ~  excuse  me.    Let  me  rephrase  the 

3  question. 

4  Do  you  have  knowledge  that  Mr.  Bentsen  or 

5  Secretary  Bentsen  met  with  Mr.  Cutler  on  August  3rd 

6  at  3:07? 

7  A      No. 

8  Q      Do  you  know  if  Secretary  Bentsen  had  a 
phone  conversation  with  Mr.  Cutler  at  3:07  on  August 
3rd,  1994? 

A      No. 

Q      Have  you  ever  been  told  that  he  did? 

A      No. 

Q      Were  you  ever  told  that  Secretary  Bentsen 
had  a  phone  conversation  with  Mr.  Cutler  at  3:55  on 
August  3rd,  1994? 

A      No. 

Q      Have  you  ever  heard  that? 

A      No.   Not  that  I  remember.   I  don't  remember 
ever  hearing  that  they  talked. 

Q      Thank  you.    Mr.  Schmalzbach,  have  you  ever 
learned  that  Ms.  Kemer  was  involved  in  handing  over 
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1  transcripts  to  the  White  House  counsel's  office? 

2  A      No. 

3  Q      Have  you  ever  heard  that? 

4  A      No. 

5  Q      Have  you  ever  learned  that  transcripts  were 

6  sent  over  to  the  White  House  before  July  23rd,  1994? 

7  A      No. 

8  Q      Have  you  ever  heard  that? 

9  A      No. 

10  MS.  STERGIS:    Could  I  hear  that  question 

1 1  and  answer  again. 

12  (The  reporter  read  the  record  as  requested.) 

13  MS.  STERGIS:    Was  there  previous  testimony 

14  with  respect  to  individual  counsel  for  White  House 

15  witnesses  receiving  the  transcripts? 

16  THE  WITNESS:   Oh,  yes,  yes,  I'm  sorry.    Let 

17  me  ~  I  have  more  to  add  there. 

18  BY  MR.  O'CALLAGHAN: 

19  Q      Okay.    Please  go  ahead. 

20  A      I  did  understand  that  the  Inspector 

21  General,  at  the  request  of  the  Office  of  Government 

22  Ethics,  had  asked  individual  witnesses  who  had  been 
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1  deposed  to  review  the  transcripts  of  their 

2  depositions  for  accuracy.  And  I  understood  that  that 

3  took  place  on  or  about  July  18th.    I  don't  know 

4  whether  Francine  had  anything  to  do  with  it  or  not. 

5  Q      Okay.    With  regard  to  the  transcripts  that 

6  were  handed  over  to  the  White  House  counsel's  office 

7  on  the  23rd,  were  the  transcripts  used  to  prepare 

8  White  House  witnesses  other  than  Lloyd  Cutler? 

9  A      I  don't  know. 

10  Q      Have  you  ever  heard  that  they  were? 

11  A      I  have  heard  what  is  in  those  newspaper 

12  stories. 

1 3  Q      You  are  referring  to  ~ 

14  A      A  series  of  May  1995  newspaper  stories. 

1 5  Q      Have  you  learned  that  the  transcripts  were 

16  used  in  any  other  fashion  other  than  -- 

17  A      Transcripts  were  what? 

18  Q      Used  in  any  other  fashion  other  than 

19  helping  to  prepare  Mr.  Cutler  for  his  testimony? 

20  A      No. 

21  Q      Do  you  know  or  have  you  learned  whether  any 

22  witness  or  witnesses  have  altered  their  testimony  as 
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a  result  of  their  being  able  to  review  the  unredacted 
copies  of  the  transcripts? 

A      I  have  not  learned  that. 

0      Have  you  ever  heard  that? 

A      There  was  a  ~  I  understand  there  was  some 
dustup  about  Ickes's  testimony.    I  don't  know  what 
the  ~  and  there  was  —  recently  I  read  a  newspaper 
article  from  the  time  of  the  dustup  about  it,  but 
that's  all  I've  ever  heard  about  it. 

Q      Have  you  ever  heard  about  alternate 
testimony  from  any  other  source  other  than  newspapers 
or  news  reports? 

A      No. 

MR.  O'CALLAGHAN:    Okay.    I  have  no  further 
questions  at  this  time. 

MR.  PORTNOY:    Okay.    I'd  just  like  to  state 
for  the  record  that  we're  going  to  need  to  continue 
this  deposition  until  a  time  and  place  to  be 
determined  in  consultation  with  Mr.  O'Callaghan,  the 
Republican  staff,  the  Democratic  staff  and  counsel 
for  the  witness. 
We  began  this  morning  at  9:45.    We're  at 
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nearly  7:00  and  I  think  we  all  agree  that  everyone  is 
a  little  tired,  and  it's  probably  going  to  be  less 
than  ideal  to  continue  at  this  point.    And  as  a 
consequence,  I'm  afraid  we're  going  to  need  to 
continue  this  until  another  time. 

MR.  O'CALLAGHAN:    The  majority  counsel 
agrees  that  we'll  continue  it  another  time. 

MS.  STERGIS:    Fine. 

MR.  O'CALLAGHAN:    Thank  you. 

MR.  PORTNOY:    Thank  you. 

(Whereupon,  at  6:52  p.m.,  the  deposition 
was  adjourned.) 


KENNETH  R.  SCHMALZBACH 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER 


I,  PATRICIA  A.  ZUBER,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


My  Commission  Expires  FEBRUARY  14,  2000 
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1  PROCEEDINGS 

2  Whereupon, 

3  APRIL  A.  BRESLAW 

4  was  called  as  a  witness  and,  having  been  first  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  CHERTOFF: 

8  Q      Ms.  Breslaw,  before  we  proceed,  let  me 

9  just  indicate  to  you  generally  speaking  what  the 

10  ground  rules  are  of  the  deposition. 

1 1  This  deposition  is  being  conducted 

12  pursuant  to  Senate  Resolution  120,  which  establishes 

13  a  special  committee  administered  by  the  Senate 

14  Banking  Committee  to  conduct  an  investigation  of 

15  Whitewater  Development  Corporation  and  certain  other 

16  related  matters. 

17  In  connection  with  several  of  the  subjects 

1 8  of  that  resolution,  we  are  deposing  you  today.   This 

19  deposition  is  in  advance  of  public  hearings.   You  may 

20  or  may  not  be  called  to  testify  at  the  public 

21  hearings. 

22 We'll  be  asking  you  questions  under  oath. 

1  If  you  don't  understand  the  question,  let  me  know  and 

2  I'll  rephrase  it.    I'm  going  to  ask  you  not  to 

3  speculate  or  guess,  unless  I  make  a  specific  request 

4  that  you  do  that. 

5  The  stenographer  is  going  to  prepare  a 

6  record  of  the  questions  and  answers  which  will  be 

7  treated  as  committee  confidential  until  the  hearings 

8  begin.   Once  the  hearings  begin,  some  or  all  of  the 

9  deposition  may  become  public.    You  should  anticipate 

10  that  eventually  all  of  it  will  become  public. 

1 1  Before  the  hearings  you'll  have  a  letter 

12  from  the  committee  which  will  tell  you  when  you  can 

13  come  with  your  attorney  to  review  the  deposition  for 

14  purposes  of  making  any  corrections. 

15  I  should  advise  you,  if  you  make 

16  corrections  other  than  clerical  or  the  ministerial 

17  corrections,  the  fact  of  those  changes  could  be  the 

18  subject  of  an  additional  deposition. 

19  If  you  are  called  to  testify  at  a  public 

20  hearing,  you'll  be  permitted  to  have  a  copy  of  your 

21  deposition  transcript  four  days  in  advance  of  your 

22  testimony,  provided  that  you  agree  to  keep  it  to 
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1  yourself  and  your  counsel  and  not  disseminate  it  to 

2  anybody  else. 

3  May  I  ask  that  counsel  that  just  put  your 

4  name  on  the  record? 

5  MR.  FOX:    Hamilton  P.  Fox,  III. 

6  BY  MR.  CHERTOFF: 

7  Q      As  with  any  deposition,  there  may  be 

8  objections  by  your  counsel  or  by  one  of  us  to 

9  questions.   Let  us  get  the  objections  out  and  deal 

10  with  them,  and  then  you  can  go  ahead  and  answer  the 

1 1  questions. 

12  There  are  two  grounds  on  which  you  might 

13  be  instructed  not  to  answer  a  question.   One  is  on 

14  the  grounds  of  some  kind  of  a  privilege,  and  the 

15  other  would  be  on  the  grounds  that  the  question 

16  exceeded  the  scope  of  the  resolution. 

17  In  either  event,  we  will  deal  with  those 

1 8  issues  if  we  can't  resolve  them  here.   Then  if  you 

19  are  instructed  not  to  answer,  you  shouldn't  answer. 

20  The  ultimate  arbiter  about  whether  something  should 

21  be  answered  or  not  is  the  committee  chairman. 

22 Is  there  anything  that  I've  said  that  you 

1  want  to  ask  me  a  question  about,  or  anything  about 

2  the  proceeding  you  want  to  ask  me  a  question  about? 

3  A      No. 

4  Q      Where  are  you  now  employed? 

5  A      I  am  a  permanent  FDIC  employee  who  was 

6  detailed  to  the  RTC  several  years  ago.   Currently  I 

7  remain  a  counsel  in  the  RTC  Professional  Liabilities 

8  Section. 

9  Q      But  you  are  now  directly  employed  by  the 

10  FDIC? 

11  A      I  have  always  been  directly  employed  by 

12  the  FDIC.    It's  a  bit  confusing.   But  I  work  for  the 

13  RTC.    But  my  paycheck,  as  I  understand  it,  comes  from 

14  the  FDIC. 

1 5  Q      When  did  you  graduate  from  law  school? 

16  A      1985. 

17  Q      Where  did  you  go  to  law  school? 

18  A      George  Washington  University. 

19  Q      Did  you  start  working  for  the  government 

20  immediately  after  law  school? 

21  A      Yes. 

22  Q      Where  did  you  begin? 
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A      I  began  work  for  the  FDIC  in  its  Dallas 
regional  office. 

Q      What  were  your  duties  at  that  time? 

A      At  that  time,  my  title  was  regional 
attorney.   And  in  the  regional  offices  at  that  time, 
we  handled  bank  closings.    We  dealt  with  only  closed 
bank  issues.    When  a  bank  would  close,  a  team  of 
people  would  go  out  to  the  bank,  would  try  to  make  an 
assessment  of  litigation  that  was  pending  there,  try 
to  deal  with  deposit  insurance  questions  that  might 
come  up. 

And  then  after  the  bank  was  closed, 
typically  the  FDIC  would  sell  assets  in  bulk  to  other 
institutions.    We  would  take  care  of  those 
transactional  matters.   We  considered  ourselves  to  be 
generalists. 

We  did  not  handle,  however,  what  is  now 
called  professional  liability  matters.   And  by  that  1 
mean  investigations  and  civil  litigation  involving 
former  directors,  officers,  accountants,  attorneys, 
anyone  who  provided  what  we  would  consider  to  be 
professional  services  to  a  failed  institution. 

So  aside  from  that  one  particular  area,  we 
dealt  with  basically  whatever  came  up  in  connection 
with  a  failed  bank. 

Q      What  was  your  next  position  after  being  a 
regional  attorney  in  Dallas? 

A  I  received  a  promotion,  and  transferred  to 
Washington,  D.C.  as  an  attorney  in  what  was  then 
called  the  Directors  and  Officers  Liability  Section. 

In  fact,  that  was  a  bit  of  a  misnomer, 
because  what  the  section  actually  did  was  evaluate 
and,  where  appropriate,  pursue  what  f  ve  just 
described  as  professional  liability  claims. 

The  potential  targets  were  a  broader  group 
than  merely  directors  and  officers. 

Q      When  did  you  move  to  Washington  in  your 
new  position? 

A      That  would  have  been  in  January  1988. 

Q      How  long  did  you  hold  that  position? 

A  Until  January  of  1990.  At  that  time,  I 
was  moved  into  the  RTC  Professional  Liability 
Section.  And  I  received  a  promotion  to  Senior 
Attorney  at  approximately  that  same  time.   I  don't 
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1  remember  the  exact  date. 

2  Q      Now  at  that  point,  when  you  became  a 

3  Senior  Attorney  in  the  Professional  Liability 

4  Section,  what  were  your  duties? 

5  A      Essentially  they  were  the  same  as  they  had 

6  been  in  the  Directors  and  Officers  Liability  Section 

7  for  the  FDIC.    We  conducted  investigations  of  parties 

8  that  we  considered  to  be  professionals.   Where 

9  appropriate,  I  recommended  that  we  initiate 

10  litigation.    I  either  handled  the  litigation  myself, 

1 1  or  hired  outside  counsel  to  pursue  it. 

12  I  made  decisions  about  settlements,  made 

13  recommendations,  I  should  say,  about  settlements, 

14  although  typically  those  recommendations  were 

15  accepted. 

16  And  that's  pretty  much  the  range  of  it. 

17  It  was  really  the  same  type  of  work.   The  main 

18  difference  was,  it  involved  failed  savings  and  loans 

19  as  opposed  to  failed  banks. 

20  Q      How  long  did  you  hold  that  position  as 

21  Senior  Attorney  in  the  Professional  Liability 

22  Section? 

1  A      In  November  of  1991,  I  was  promoted  to 

2  counsel,  also  in  the  Professional  Liability  Section, 

3  and  that  is  where  I  remain. 

4  Q      Now,  when  you  were  Senior  Attorney,  to 

5  whom  did  you  report? 

6  A      At  that  time,  my  immediate  supervisor  was 

7  an  individual  named  David  Eisenstein.   He  in  turn 

8  reported  to  an  individual  named  John  Beatty. 

9  Q      When  you  became  counsel,  to  whom  did  you 

10  report? 

1 1  A      The  reporting  chain  was  the  same. 

12  Q      Who  was  the  head  of  the  Professional 

13  Liability  Section  in  November  1990? 

14  A      John  Beatty. 

15  Q      Who  in  the  chain  was  right  below  him? 

16  A      Below  him  were,  I  believe,  three  senior 

17  counsel.  So  the  next  step  down  in  the  hierarchy  would 

18  have  been  three  people,  not  one  particular  person. 

19  One  of  those  three  was  David  Eisenstein. 

20  Q      In  1991,  where  were  you  physically  housed 

21  in  your  job? 

22  A      We  moved  a  number  of  times.    I  believe  ~ 
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1  I  don't  remember  off  the  top  of  my  head  the  dates  of 

2  the  move.   But  between  January  1990  and  now,  the  RTC 

3  Professional  Liability  Section  was  housed  at  one 

4  point  at  801  17th  Street  in  Washington.   At  another 

5  point  in  rented  space  on  K  Street  in  Washington,  and 

6  then  as  we  now  are,  at  1717  H  Street  in  Washington. 

7  It  was  always  in  Washington,  D.C.,  but  it 

8  was  three  different  buildings,  and  1  don't  remember 

9  exactly  when  we  moved. 

10  Q      Since  you  moved  back  to  Washington  from 

1 1  Dallas,  your  base  of  operations  has  continued  to  be 

12  Washington? 

13  A      That's  correct. 

14  Q      When  did  you  first  meet  Ellen  Kulka? 

15  A      She  joined  the  RTC  in  January  of  1994. 

16  There  was  a  reception  in  an  auditorium  at  which  she 

17  was  introduced,  along  with  the  rest  of  the  legal 

18  division.    I  listened  to  her  make  some  opening 

19  remarks,  and  I  believe  I  stood  in  a  long  reception 

20  line  and  shook  her  hand. 

21  Q      Was  the  professional  liability  section 

22  part  of  the  legal  division? 


1  A      Yes. 

2  Q      So  did  the  head  of  the  Professional 

3  Liability  Section  report  to  whom? 

4  A      Again,  that  has  changed. 

5  Q      To  what  position  does  it  report? 

6  A      To  the  Deputy  General  Counsel  for 

7  litigation. 

8  Q      Who  was  that  between  ~  which  individuals 

9  occupied  that  position  between  1991  and  the  end  of 

10  1994? 

1 1  A      For  various  periods  of  time,  the  position 

12  was  vacant,  as  best  as  I  can  recall.   Richard 

13  Aboussie  held  that  position  for  some  period  of  time. 

14  I  don't  remember  his  exact  dates  of  service. 

15  And  Ira  Parker  followed  in  that  job, 

16  although  it  seems  to  me  that  his  title  was  one  level 

17  lower.    1  believe  his  title  was  Associate  General 

18  Counsel  for  Litigation.    But  conceptually  he  was 

19  overseeing  all  RTC  litigation,  which  included 

20  professional  liability  litigation  and  what  we  would 

21  characterize  as  commercial  litigation  as  well. 

22  In  1994,  I  believe  in  1994,  Andrew  Tombach 
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1  was  hired  by  Ellen  Kulka,  and  he  still  serves  in  that 

2  position  today. 

3  Q      As  Deputy  General  Counsel? 

4  A      That's  correct. 

5  Q      Where  was  he  before  he  became  Deputy 

6  General  Counsel? 

7  A      He  worked  somewhere  at  Treasury,  and  1 

8  don't  know  what  his  title  was  there. 

9  Q      Do  you  know  how  long  he  had  been  at 

10  Treasury? 

1 1  A      My  impression  is  that  it's  a  relatively 

12  short  period  of  time,  but  1  really  don't  know. 

13  Q      Do  you  know  where  he  was  before  he  was  at 

14  Treasury? 

15  A      At  some  point,  I  believe  he  worked  at 

16  Dewey  Ballantine. 

17  Q      Did  he  have  a  government  position  between 

18  the  time  he  worked  at  Dewey  Ballantine  or  some  law 

19  firm  and  the  time  he  went  to  Treasury? 

20  A      I  don't  know. 

21  Q      Do  you  know  if  he  worked  at  the  White 

22  House? 
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1  A      I've  never  heard  that  suggested.    1  don't 

2  have  personal  knowledge  of  it. 

3  Q      Do  you  know  Mr.  Tombach? 

4  A      I've  met  him  in  the  course  of  his  work  at 

5  the  RTC.    But  1  don't  know  him  personally. 

6  Q      Before  Ellen  Kulka  became  general  counsel, 

7  in  your  understanding  who  performed  the  function  of 

8  general  counsel  at  the  RTC? 

9  A      Immediately  before  her  it  was  Richard 

10  Aboussie. 

1 1  Q      And  before  that? 

12  A      Joe  Jacobs. 

1 3  Q      When  did  you  first  meet  Jack  Ryan? 

14  A      He  also  joined  the  RTC  in  1994.    As  best 

15  as  1  can  remember  it  would  have  been  February  or 

16  March  of  1994,  in  the  context  of  making  a  settlement 

17  recommendation  for  the  Pacific  Savings  Bank  Directors 

1 8  and  Officers  Liability  case. 

1 9  Q      When  did  you  first  encounter  the  Rose  law 

20  firm? 

21  A      1  believe  that  was  in  1988. 

22  Q      How  did  that  come  about? 
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1  A      When  I  transferred  to  the  Directors  and 

2  Officers  Liability  Section,  I  was  assigned 

3  responsibility  for  a  lawsuit  which  had  already  been 

4  filed  against  former  directors  and  officers  of  the 

5  Coming  Bank  in  Coming,  Arkansas. 

6  Someone  prior  to  me  had  hired  the  Rose  law 

7  firm  to  be  our  outside  counsel  on  that  case.   So  I 

8  began  to  work  with  them  overseeing  that  case. 

9  Q      With  whom  particularly  did  you  work? 

10  A      With  Webster  Hubbell  and  Richard  Donovan. 

1 1  Q      What  were  their  positions  in  the  law  firm? 

12  A      At  that  time,  my  understanding  was  that 

1 3  Rick  Donovan  was  a  senior  associate,  and  that  Hubbell 

14  was  a  partner.   I  don't  recall  leaming  anything  in 

1 5  particular  about  their  roles  in  the  law  firm  other 

16  than  that. 

17  Q      What  kind  of  contact  did  you  have  with 

1 8  them  on  the  case  involving  the  Coming  bank? 

19  A      I  oversaw  that  case.   So  before  they  would 

20  file  significant  pleadings,  I  would  have  to  review 

21  them  and  to  prove  them.    We  had  a  number  of 

22  settlement  conferences  in  that  instance.  The 
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1  directors  and  officers  had  liability  insurance 

2  provided  by  National  Union  Fire  Insurance.   So  we  had 

3  a  number  of  settlement  conferences  that  involved  both 

4  the  insurance  carrier  and  various  of  the  directors 

5  and  their  counsel. 

6  We  came  very  close  to  having  a  trial  in 

7  that  case.   So  while  they  were  preparing  for  trial, 

8  there  were  numerous  strategic  decisions  that  had  to 

9  be  made,  and  I  had  input  on  that. 

10  Q      In  these  instances  where  you  were  dealing 

1 1  with  either  settlement  issues  or  trial  preparation, 

12  were  you  dealing  with  Mr.  Hubbell  or  Mr.  Donovan 

13  personally? 

14  A      Over  the  telephone.   They  were  physically 

1 5  located  in  Arkansas. 

1 6  Q      Did  you  yourself  go  to  Arkansas  on  this 

17  case? 

18  A      Occasionally.  It  seems  to  me  that  the 

19  judge  ~  I  believe  it  was  Judge  Howard  ~  held 

20  several  court-ordered  settlement  conferences. 

21  Typically  the  judge  will  want  a  party  to  come.   So  1 

22  was  the  representative  of  the  FDIC  as  the  party. 
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1  Q      About  how  many  times  would  you  say  you 

2  were  out  in  Arkansas  on  the  Coming  case? 

3  A      Four  or  five. 

4  Q      Were  those  one-day  trips,  or  trips  over  a 

5  period  of  days? 

6  A      Either  one  day,  or  perhaps  two  days, 

7  mainly  depending  on  what  the  airline  schedules  were 

8  doing. 

9  Q      On  these  trips,  did  you  have  the 

10  opportunity  to  become  socially  acquainted  with  Mr. 

1 1  Hubbell  in  the  sense  that  they  would  take  you  out  to 

12  dinner,  or  extend  home  hospitality,  or  things  of  that 

13  sort? 

14  A      I  have  never  met  any  member  of  Mr. 

15  Hubbell's  family  or  Mr.  Donovan's  family.    I  do  not 

16  recall  ever  actually  having  dinner  with  anyone  from 

17  the  Rose  law  firm.    I  do  recall  occasionally  going  to 

18  lunch  with  them  during  a  business  day. 

19  Under  our  ethics  rules  at  the  time,  we 

20  were  not  allowed  to  accept  any  gift  or  lunch,  food, 

2 1  anything  from  an  outside  contractor.   So  to  the  best 

22  of  my  recollection,  I  always  paid  for  my  own  lunch. 

18 

1  But  it  was  always  on  a  purely  business  basis. 

2  Q      When  did  you  first  hire  the  Rose  law  firm 

3  on  a  new  matter,  other  than  Coming? 

4  A      That  would  have  been  in  1989. 

5  Q      And  what  matter  was  that? 

6  A      Well,  actually,  you  know  what?   I  believe 

7  in  1988,  the  insurance  company  in  the  Coming  matter 

8  filed  a  declaratory  action  to  rescind  the  insurance 

9  policy.   And  I  retained  the  Rose  law  firm  to 

10  represent  us  in  that  declaratory  action,  which  was 

1 1  almost  a  companion  case  to  the  Coming  Bank  case. 

12  Q      When  is  the  first  time  you  hired  them  to 

13  handle  a  matter  other  than  one  related  to  the  Coming 

14  case? 

15  A       1989. 

16  0      What  case  was  that? 

i  7  A      That  was  the  Frost  accounting  malpractice 

18  case. 

i9  Q      Putting  that  to  one  side  for  a  moment, 

20  were  there  any  other  cases  in  which  you  ever  retained 

2 1  or  sought  to  retain  the  Rose  law  firm  to  handle  a 

22  matter  for  the  FDIC  or  the  RTC? 
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1  A      In,  I  believe,  1990,  I  retained  the  Rose 

2  law  firm  to  handle  an  investigation  of,  1  believe  it 

3  was  Capital  Savings  and  Loan,  which  is  another 

4  Arkansas  failed  institution.    I  do  not  know  whether 

5  that  investigation  materialized  into  litigation, 

6  because  that  matter  was  subsequently  transferred  out 

7  to  the  Kansas  City  RTC  office. 

8  But  I  did  retain  the  Rose  firm  to  begin 

9  that  investigation. 

10  Q      Without  getting  into  confidential  matters, 

1 1  can  you  tell  us  generally  the  issue  that  was  being 

12  investigated,  that  you  asked  them  to  investigate? 

13  A      Well,  it's  our  routine  practice 

14  whenever  ~  frankly,  on  the  FDIC  side,  whenever  a 

15  bank  fails  to  evaluate  whether  or  not  civil  claims 

16  should  be  brought  against  these  various  categories  of 

17  professionals.   So  there  was  no  particular  suspicion 

1 8  of  wrongdoing. 

19  But  as  a  routine  matter,  we  look  at  every 

20  institution,  and  every  institution  will  have 

21  recommendations,  either  to  go  forward  and  file  suit, 

22  or  to  close  out  investigations  which  for  various 
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1  reasons  we  conclude  should  not  be  taken  into 

2  litigation. 

3  Q      Where  was  the  Capital  Bank  located? 

4  A      Somewhere  in  Arkansas.   I  don't  remember 

5  the  town. 

6  Q      Do  you  remember  the  identity  of  the  chief 

7  executive  officer  of  the  bank? 

8  A      No,  I  don't. 

9  Q      Do  you  know  who  owned  the  bank? 

10  A      No. 

1 1  Q      Why  did  you  come  to  hire  the  Rose  law  firm 

12  to  do  that  investigation? 

13  A      In  Arkansas,  as  far  as  I  can  remember, 

14  there  really  were  only  two  or  three  firms  that  had 

15  first  of  all  gone  through  the  elaborate  process  that 

16  we  require  to  become  certified  RTC  contractors.   And 

17  second  of  all,  whom  we  would  consider  qualified  to  do 

18  a  professional  liability  investigation. 

19  Q      What's  the  elaborate  process  that's 

20  required  to  become  an  RTC  contractor? 

21  A      I  don't  personally  handle  that,  but  my 

22  sense  is  that  it's  an  elaborate  certification  process 
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1  to  our  contracting  office,  and  again,  I  have  to  tell 

2  you  I  don't  handle  it  myself.    But  it's  something 

3  that  the  RTC  over  time  has  implemented. 

4  This  was  not  a  process  that  was  in  effect 

5  in  the  FDIC  in  1988  when  they  worked  on  the  Coming 

6  Bank  case.   But  over  time,  the  RTC  has  implemented 

7  more  and  more,  frankly,  bureaucratic  requirements  on 

8  the  law  firms. 

9  Q      What  were  the  other  firms  that  were  in 

10  Arkansas  that  were  qualified  to  do  RTC  work  in  1990? 

11  A      I  don't  know  all  of  them.   The  ones  that 

12  had  been  considered  qualified  to  do  professional 

13  liability  work  were  the  Rose  law  firm,  Wright, 

14  Lindsay  &  Jennings,  and  I  believe,  Friday,  Eldridge  & 

15  Clark. 

16  Q      Did  you  ever  hire  Wright,  Lindsay  &. 

17  Jennings  or  Friday,  Eldridge  and  Clark  to  do  RTC 

18  work? 

19  A      I  had  hired  Wright,  Lindsay.    1  had  heard 

20  mixed  things  about  the  Friday,  Eldridge  firm.    I  knew 

21  one  person  that  was  very  dissatisfied  with  their 

22  work,  so  I  never  hired  them. 

22 

1  Q      Let  me  direct  your  attention  to  the 

2  Madison  Guarantee  case.   When  did  you  first  learn 

3  that  you  were  going  to  have  to  retain  a  firm  for  that 

4  case? 

5  A      Madison  had  filed  suit  itself  against  its 

6  auditors.  Frost  and  company,  in  1988.    So  as  soon  as 

7  Madison  was  put  in  conservatorship  —  that  would  have 

8  been  in  late  February  or  early  March  of  1989  —  it 

9  became  apparent  that  there  was  already  this  piece  of 

10  professional  liability  litigation  in  the  form  of  an 

1 1  accounting  malpractice  case. 

12  So  as  a  routine  matter,  it  fell  to  me  as 

13  the  professional  liability  attorney  assigned  to 

14  Madison  to  make  determination  as  to  whether  the 

15  existing  counsel  should  be  continued,  or  whether  new 

16  counsel  should  be  hired. 

17  That  was  the  point  immediately  after  the 

18  institution  came  into  conservatorship.   1  appreciated 

19  that  I  needed  to  make  a  decision  about  what  law  firm 

20  should  handle  that  case. 

21  Q      What  was  the  firm  that  was  handling  the 

22  case  up  to  that  point? 
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1  A      The  particular  lawyer  is  named  Jeffrey 

2  Gerrish.   He  has  been  in  two  different  firms.    One 

3  was  called  Borod  &  Huggins.   The  other  had  his  name 

4  in  it,  Borod,  Huggins,  and  Gerrish,  something  like 

5  that.    But  he's  changed  around  firms. 

6  Q      What  was  the  reason  you  decided  not  to 

7  leave  the  case  with  him? 

8  A      His  practice  area  was,  and  as  far  as  I 

9  know  still  is,  representing  former  directors  and 

10  officers,  or  I  should  say,  current  directors  and 

1 1  officers,  of  banks  and  savings  and  loans.   That's 

12  just  his  area  of  practice. 

1 3  In  the  course  of  that,  he  frequently 

14  represents  parties  against  the  government.   And  it  is 

15  my  recollection  that  at  that  time  ~  that  would  have 

16  been  the  spring  of  1989  —  he  disclosed  to  us  that  he 

17  was  counsel  of  record  in,  I  believe  it  was  three 

1 8  different  matters  in  which  the  FDIC  was  the 

19  plaintiff. 

20  So  it  was  apparent  that  he  was  conflicted. 

21  He  had  three  different  cases  in  which  he  was  directly 

22  adverse  to  the  government.   My  recollection  is  that 


24 


1  he  felt  that,  since  the  Madison  Institution  was  a 

2  savings  and  loan,  and  technically  its  insurance  had 

3  come  from  FSLIC,  the  FSLIC  rather  than  the  FDIC,  he 

4  constructed  an  argument  whereby  somehow  there  was  no 

5  conflict. 

6  But  his  argument  was  not  persuasive  to  me. 

7  It's  been  awhile  since  I've  looked  at  his 

8  correspondence.  But  my  recollection  of  that 

9  situation  was  that,  to  me,  it  was  apparent  that  he 

1 0  was  adverse  to  the  government,  and  that  therefore  it 

1 1  would  not  be  appropriate  to  retain  him  to  represent 

1 2  the  government  against  the  accountants. 

13  Q      Did  he  ask  you  to  waive  the  conflict? 

14  A      Essentially.   Again,  the  way  he  presented 

15  it  was  that  there  was  no  conflict.   So  I  don't  recall 

16  that  he  specifically  said,  "Yes,  this  is  a  conflict, 

17  but  could  you  please  waive  it?"   My  recollection  is 

1 8  that  he  made  an  argument  as  to  why  the  circumstances 

19  did  not  constitute  a  conflict. 

20  Q      Did  you  consider  waiving  the  conflict? 

21  A      No. 

22  Q      In  your  experience,  did  the  RTC  or  the 
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1  FDIC  ever  waive  a  conflict? 

2  A      All  the  time. 

3  Q      What  was  the  reason  you  didn't  consider 

4  waiving  a  conflict  in  this  case  for  the  lawyer  who 

5  had  filed  the  case? 

6  A      Well,  my  recollection  is  that  the 

7  accounting,  case,  the  Frost  case,  had  only  been  filed 

8  a  few  months  before,  sometime  in  the  fall  of  1988. 

9  So  I  did  not  perceive  the  situation  to  be  one  in 

10  which  we  had  counsel  that  was  deeply  immersed  in  a 

1 1  case,  and  where  it  might  be  difficult  to  change 

12  counsel. 

13  In  my  experience,  one  of  the  most 

14  frequently  instances  in  which  either  the  FDIC  or  the 

15  RTC  will  waive  conflicts  is  when  they're  confronted 

16  with  a  situation  in  which  changing  counsel  could 

17  impair  the  outcome  of  the  case.   And  typically  that 

18  is  when  you're  at  the  verge  of  trial  or  at  some  very 

19  intricate  or  delicate  part  of  the  case. 

20  To  me  it  did  not  seem  like  that  was  the 

21  situation,  with  the  Frost  case,  because  it  was 

22  relatively  new.   And  so  I  didn't  see  any  particular 
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1  need  to  make  an  exception. 

2  Q      How  did  you  decide  to  turn  to  the  Rose  law 

3  firm? 

4  A      As  I  said,  there  are  really  fairly  few 

5  firms  in  Arkansas  even  back  in  1989  which  had  even 

6  expressed  interest  in  working  for  the  government.   To 

7  my  recollection,  the  process  for  becoming  certified 

8  was  much  simpler  in  1989.    But  not  everybody  wants  to 

9  work  for  the  government.    So  my  recollection  is  that 

10  there  really  were  only  just  a  few  firms  available. 

1 1  Q      And  of  those  few  firms,  was  the  Rose  law 

12  firm  the  first  firm  you  turned  to? 

13  A      I  believe  that  I  considered  Wright, 

14  Lindsay  &  Jennings.    But  I  have  a  general 

15  recollection  that  someone  informed  me  that  they  were 

16  representing  parties  adverse  to  the  RTC  in  connection 

17  with  Madison. 

18  I  don't  have  a  clear  recollection  of  how  I 

19  got  that  impression.    But  I  do  have  the  impression, 

20  whether  it  was  from  the  local  people  working  in  the 

21  conservatorship,  or  somewhere  else,  that  there  could 

22  be  potential  conflicts  with  them. 
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1  Q      Did  you  consult  with  the  local  people  in 

2  the  conservatorship  about  which  firms  might  be  firms 

3  that  could  be  used  in  the  litigation? 

4  A      That  was  not  my  routine  practice. 

5  Typically  when  an  institution  goes  into 

6  conservatorship,  the  people  who  were  there  are  the 

7  people  who  are  gathering  documents.   They're  sort  of 

8  issues-spotting.   And  typically  when  an  institution 

9  goes  into  conservatorship,  there's  a  lot  of  phone 

10  calling  back  and  forth  as  people  make  decisions. 

1 1  Frankly,  our  business  people  have  to  make 

12  decisions  about  whether  to  allow  certain  bank 

13  employees  to  stay  on  for  a  period  of  time,  whether 

14  that  could  present  problems.    So  typically,  right 

15  after  an  institution  goes  into  conservatorship, 

16  there's  a  lot  of  sort  of  casual  conversation  back  and 

17  forth. 

18  Neither  the  business  people  nor  the  local 

19  RTC  lawyers  have  ever  had  authority  to  dictate  what 

20  counsel  the  Professional  Liability  Section  would 

21  hire.   But  if  they  had  a  view,  I  would  listen  to  what 

22  they  had  to  say. 


1  Q      And  I  assume  they  were  a  useftil  source  of 

2  information  about  what's  going  on  in  Arkansas? 

3  A      Yes,  that's  fair. 

4  Q      Did  you  find  when  you  were  handling  cases 

5  in  Arkansas  that,  because  of  the  comparatively  small 

6  number  of  firms  that  were  available  to  handle  RTC 

7  work  and  the  physical  size  of  the  state,  that  the 

8  issue  of  conflicts  was  something  you  had  to  wrestle 

9  with  as  a  pretty  difficult  matter? 

10  A      Well,  it  came  up  from  time  to  time.   But 

1 1  frankly,  Texas  is  a  big  state.   And  we  had,  I  would 

12  say,  more  problems  sorting  through  conflicts  issues 

13  in  Texas  because  of  the  sheer  number  of  failed 

14  institutions  there,  and  in  my  opinion  sort  of  the 

15  relatively  casual  attitude  there  about  these  things. 

16  Q      When  you  were  making  the  decision  about 

17  counsel  to  retain  in  the  Madison  Guarantee  case,  you 

18  were  familiar,  1  take  it,  with  who  the  prior 

19  management  of  the  institution  had  been? 

20  A      Only  in  a  very  abbreviated  way.    In  the 

21  first  quarter  of  1989,  I  believe,  250  or  so  savings 

22  and  loans  were  placed  in  conservatorship.  And  during 
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1  that  period  of  time,  I  was  still  in  the  FDIC 

2  Directors  and  Officers  Liability  Section.    We  had  a 

3  very  small  staff  there. 

4  And  for  some  reason,  which  frankly  I  have 

5  never  understood,  it  was  decided  that  the  FDIC  would 

6  begin  to  take  responsibility  for  these  savings  and 

7  loans  as  they  were  failing  in  early  1989,  even  before 

8  FIRREA  was  passed  in  August  of  1989,  which  created 

9  the  RTC. 

10  I  tell  you  all  this  because  I  want  you  to 

1 1  understand  that  during  that  particular  timeframe,  I 

12  was  being  assigned  five  to  ten  new  savings  and  loans 

13  a  week.   It  was  just  a  shocking  amount  of  incoming 

14  responsibility. 

15  So  really,  the  best  I  could  do  during  that 

16  period  of  time  was  read  a  summary  of  the  supervisory 

17  material  that  would  have  been  submitted  to  the 

18  authorities  making  the  decision  to  close  the 

19  institution,  and  typically  those  supervisory 

20  memoranda  would  have  a  paragraph  or  two  about  the 

21  people  controlling  the  institution,  but  not  anything 

22  in  any  great  detail. 


1  And  in  the  context  of  Madison,  it  did  come 

2  to  the  surface  very  quickly  that  there  was  this 

3  accounting  malpractice  case  that  was  clearly  within 

4  my  area  of  responsibility.   The  former  outside 

5  counsel,  Jeffrey  Gerrish,  had  filed  a  suit  in  state 

6  court.    We  wanted  to  move  it  to  federal  court.   And 

7  at  that  time,  there  was  a  very  fast  deadline  for  us 

8  to  do  that. 

9  So  my  perception  at  the  time  was,  I  had  an 

10  ongoing  lawsuit.    My  recollection  is  that  at  that 

1 1  time,  we  believed  we  had  30  days  to  get  the  lawsuit 

12  removed.    So  we  had  to  substitute  counsel  and  get  it 

13  removed.   So  all  this  was  happening  very  quickly. 

14  And  so  I  really  didn't  know  very  much  about  the 

15  institution. 

16  Q      Why  did  you  have  to  substitute  counsel 

17  within  30  days  to  get  it  removed? 

18  A      Well,  if  I  started  having  Gerrish  do  work 

19  for  me,  then  somebody  was  going  to  have  to  pay  his 

20  bill.    So  if  I  permitted  Gerrish  to  just  start  with 

21  the  first  task,  then  I  would  have  essentially  been 

22  waiving  the  conflict  and  letting  him  work  for  me. 
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1  Q      Are  you  telling  us  that  you  couldn't  have 

2  said  to  Mr.  Gerrish,  "Well,  look,  we  have  a  deadline. 

3  I'd  like  you  to  continue  to  handle  it  while  we  sort 

4  out  the  issue  of  who's  going  to  take  over  the 

5  representation"? 

6  A      1  believe  I  could  have  done  that.   But  I 

7  did  not  see  any  need  to  do  that.    Even  now  as  we 

8  discuss  it,  it  troubles  me  to  think  about  starting  a 

9  pattern  with  a  lawyer  who  has  disclosed  clear 

10  conflicts.   It  just  seems  unnecessary,  and  it  seems 

1 1  like  it  gets  into  more  difficulty. 

12  Q      So  because  of  your  decision  that  you 

13  didn't  want  to  have  Mr.  Gerrish  continue,  even  so 

14  long  as  is  necessary  to  make  sure  the  case  was 

15  removed,  is  it  your  testimony  that  you  felt  under 

16  time  pressure  to  select  a  new  counsel? 

17  A      Yes. 

1 8  Q      Who  did  you  actually  contact  at  the  Rose 

19  law  firm  in  order  to  determine  whether  they  would  be 

20  suitable? 

21  A      I  do  not  have  a  specific  recollection. 

22  But  I  believe  1  would  have  called  Web  Hubbell, 


1  because  he  was  a  partner  who  had  worked  on  the 

2  Coming  case,  and  typically  I  would  call  a  partner  in 

3  a  law  firm  about  a  new  referral,  rather  than  an 

4  associate. 

5  Q      Was  part  of  your  job  in  dealing  with  these 

6  failed  banks  in  the  professional  liability  lawsuits 

7  to  examine  whether  there  were  professionals  or 

8  individuals  who  ought  to  be  pursued  by  the  legal 

9  entity? 

10  A      Yes.   Together  with  a  unit  that's  been 

1 1  called  the  Office  of  Investigations,  we  did  routinely 

12  look  at  all  the  categories  of  professionals  to  make 

13  those  decisions. 

14  Q      Did  you  do  that  with  respect  to  Madison? 

15  A      Yes. 

16  Q      Which  professionals  did  you  look  at? 

17  A      We  looked  at  directors  and  officers.   We 

18  looked  at  attorneys.   I  don't  recall  whether  we  had  a 

19  specific  inquiry  as  to  appraisers.  Today  that  would 

20  be  part  of  the  routine  practice.   I  don't  remember  in 

21  1989  whether  we  did  that  or  not. 

22  Q      With  respect  to  attorneys,  how  did  you  go 
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1  about  determining  whether  there  were  attorneys  who 

2  should  be  pursued? 

3  A      What  we  would  have  done  ~  and  the  first 

4  work  on  this  would  have  ben  done  by  the  FDIC 

5  investigators  —  would  have  been  to  obtain  a  list  of 

6  counsel  retained  by  the  institution  —  again,  this 

7  would  have  been  the  job  of  the  investigators  rather 

8  than  by  me  ~  to  interview  personnel  at  the  bank  to 

9  see  if  there  was  any  question  about  prior 

10  representation,  any  matter  in  which  there  was  any 

1 1  suggestion  there  might  have  been  a  problem. 

12  Because  the  type  of  suit  we  would  have 

13  been  pursuing  if  we  did  pursue  one  would  have  been  a 

14  malpractice  case.   So  obviously  the  investigators 

15  would  want  to  talk  to  people  in  the  bank  to  see  if 

16  they  thought  there  was  anything  wrong. 

17  Q      Was  there  a  particular  investigator  or 

18  group  of  investigators  assigned  to  each  institution? 

19  A      There  was  a  particular  person,  yes. 

20  Q      Was  there  a  particular  person  assigned  to 

21  Madison? 

22  A      Yes. 


1  Q      Who  was  that? 

2  A      His  name  was  Michael  Hammerley. 

3  Q      Was  that  person  also  involved  in  assisting 

4  you  or  assisting  the  law  firm  in  the  handling  of  the 

5  Frost  litigation? 

6  A      To  some  extent.    Because  the  Frost  case 

7  was  an  accounting  malpractice  case,  that  was 

8  perceived  and  still  is  perceived  to  be  a  kind  of 

9  matter  which  requires  special  expertise.   There  was 

10  an  individual  named  Lee  Sorensen  who  was  a  CPA,  I 

1 1  guess  still  is  a  CPA  as  far  as  I  know,  who  was  in  the 

12  investigations  office  who  was  particularly  assigned 

13  to  work  to  help  me  in  the  Rose  law  firm  with  the 

14  Frost  accounting  case,  because  it  involved  obviously 

15  accounting  issues. 

16  Q      Was  Mr.  Hammerley  involved  at  all  in 

17  either  helping  you  or  helping  the  Rose  law  firm? 

18  A      I  don't  recall  specifically.  Typically 

19  somebody  in  a  more  sort  of  general  investigative  job 

20  would  have  tried  to  track  down  records  in  the  bank. 

21  They  would  get  custody  of  all  the  bank's  records  and 

22  try  to  make  inventories  of  them. 
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1  So  although  I  don't  have  a  specific 

2  recollection  of  Hammerley  working  on  this,  it  seems 

3  to  me  that  if  anyone  was  looking  for  a  particular 

4  record,  they  would  probably  turn  to  him  to  see  if  he 

5  could  find  it. 

6  Q      Likewise,  is  it  fair  to  say  in  his 

7  exploration  of  other  professionals  that  might  be 

8  sued,  he  would  be  interested  in  information  that  was 

9  generated  in  the  course  of  the  litigation  against 

10  Frost? 

1 1  A      Yes. 

12  Q      Did  Mr.  Hammerley,  to  your  knowledge,  ever 

13  obtain  a  list  of  the  attorneys  who  have  been  retained 

14  by  the  Madison  Guarantee  Bank? 

15  A      I  don't  recall.  I  would  think  that  that 

16  was  his  job,  to  do  that.   And  I  do  recall  that  he 

17  submitted  what  he  titled  a  Preliminary  Findings 

18  Report,  in  which  he  made  sort  of  a  first-cut 

19  recommendations.  And  my  recollection  is  that  he  did 

20  not  recommend  taking  any  further  steps  to  look  into 

21  attorney  malpractice. 

22 Q      When  you  contacted  Mr.  Hubbell  --  let  me 


1  withdraw  the  question. 

2  When  you  contacted  the  Rose  law  firm  about 

3  taking  on  the  representation,  did  you  have  a 

4  prescribed  form  or  some  set  of  preliminary  questions 

5  you  would  ask  them  in  order  to  determine  the 

6  suitability  of  the  firm  to  handle  the  matter? 

7  A      No. 

8  Q      Did  you  ask  them  to  check  conflicts? 

9  A      I  don't  remember  asking  them  to  do  that. 

10  Obviously  I  was  conscious  of  conflicts  issues  because 

1 1  that  was  the  reason  I  felt  Mr.  Gerrish  should  be 

12  replaced. 

13  Q      And  that  was  also  the  reason  you  decided 

14  not  to  use  Wright,  Lindsay  &  Jennings? 

15  A      Yes. 

16  Q      So  it  would  have  made  sense  for  you  in 

17  dealing  with  the  Rose  law  firm  to  ascertain  that  they 

18  didn't  have  any  conflicts? 

19  A      That's  right. 

20  Q      Would  you  agree  with  me  that  the  firm's 

21  representation  of  Madison  Guarantee  would  have 

22  constituted  such  a  conflict? 
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1  A      No. 

2  Q      So  you  would  not  have  automatically 

3  excluded  them  if  they  had  represented  Madison 

4  Guarantee  before? 

5  A      Not  only  would  I  not  have  excluded  them, 

6  but  the  FDIC  and  RTC  would  not  have  required  that 

7  they  be  excluded. 

8  Q      Under  what  circumstances  would  you  regard 

9  a  prior  representation  by  a  law  firm  of  an 

10  institution  as  something  that  would  disable  them  from 

1 1  handling  a  lawsuit  like  the  one  against  Frost? 

12  A      It's  fairly  rare,  because  as  a  legal 

13  matter,  the  RTC  succeeds  to  the  interest  of  the  bank 

14  or  the  savings  and  loan.    So  we  are  the  bank  or  the 

15  savings  and  loan.    So  it  is  fairly  frequent  that 

16  counsel  that  represented  the  bank  and  the  savings  and 

17  loan  is  perfectly  capable  of  representing  us  as  the 

18  bank  or  savings  and  loan's  successor. 

19  If  there  was  a  situation  in  which  not  only 

20  the  bank  was  involved,  but  perhaps  directors  and 

21  officers  ~  in  other  words,  hypothetically,  if  there 

22  was  some  type  of  lender  liability  litigation  in  which 


1  the  bank  itself  was  sued,  and  maybe  particular 

2  officers,  in  that  instance,  I  think  I  would  have  a 

3  question  about  whether  it  would  be  appropriate  to 

4  continue  using  counsel  that  represented  both  the  bank 

5  and  officers. 

6  To  my  recollection  there  was  no  such 

7  situation  like  that  in  Madison. 

8  Q      Before  hiring  a  firm  to  represent  an 

9  institution  in  subsequent  litigation  by  the  RTC 

10  against  another  professional,  would  you  want  to 

1 1  determine  first  that  those  lawyers  themselves  didn't 

12  have  exposure  to  potential  malpractice  litigation? 

13  A      Sure. 

14  Q      Did  you  do  that  with  respect  to  Rose  and 

15  Madison? 

16  A      I  guess  I  would  consider  it  to  be  the  law 

17  firm's  responsibility  to  tell  me  as  a  potential 

18  client  whether  there  was  anything  out  there  that 

19  could  compromise  their  ability  to  represent  us.    And 

20  so,  while  I  do  not  specifically  recall  saying  to 

21  anyone,  Mr.  Hubbell  or  anyone  else,  "So  do  you  think 

22  you're  going  to  be  sued  for  malpractice  in  any 
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1  connection?" 

2  I  would  expect  that  he  knew  that  he  had 

3  represented  the  institution  previously,  that  he  would 

4  have  disclosed  that  to  me.    I  do  not  believe  that 

5  would  have  been  a  reason  to  refuse  to  hire  him.    But 

6  I  would  consider  it  to  be  his  responsibility  to  tell 

7  me  about  anything  that  could  even  potentially  cause  a 

8  problem. 

9  Q      Did  he  ever  tell  you  about  anything  that 

10  could  potentially  cause  a  problem? 

11  A      He  did  not  volunteer  it.    In  roughly  June 

12  of  1989,  I  received  information  from  an  individual 

13  named  Paul  Jeddeloh,  who  was  and  maybe  still  is  an 

14  RTC  attorney.   He  was  one  of  the  people  who  was  out 

15  in  the  field. 

16  The  suggestion  was  that  Mr.  Hubbell  was 

17  related  by  marriage,  and  I  suppose  still  is  related 

18  by  marriage,  to  Seth  Ward.   And  Mr.  Ward  had  various 

19  business  dealings  with  Madison,  some  of  which  had  led 

20  to  litigation,  in  my  recollection,  that  Mr.  Ward  had 

21  actually  obtained  a  judgment  against  Madison  which 

22  the  RTC  was  later  able  to  overturn  on  appeal. 
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1  So  my  general  recollection  is  that 

2  Jeddeloh  informed  me  about  this  family  relationship, 

3  and  that  I  contacted  Hubbell  to  ask  him  about  it. 

4  And  at  that  point,  he  confirmed  that  he  was  related 

5  by  marriage  to  the  Ward  family.   But  he  told  me  that 

6  he  did  not  represent  Ward.   And  my  recollection  of 

7  the  conversation  is  that  he  told  me,  not  only  that  he 

8  did  not  represent  Ward,  but  that  he  would  not 

9  represent  Ward  in  the  future. 

10  Q      Did  you  ask  him  why  he  hadn't  mentioned 

1 1  this  at  the  time  you  retained  the  firm? 

12  A      1  don't  specifically  remember  saying  that. 

13  But  I  generally  recall  being  irritated  that  it  had 

14  not  been  disclosed  initially. 

15  Q      Did  you  say  to  him,  "Is  there  anything 

16  else  I  should  know  about?" 

17  A      I  don't  recall  saying  that.    I  guess  I 

18  would  have  assumed  that  that  would  be  implicit  in  the 

19  request  for  follow-up  information  about  the  Ward 

20  family. 

21  Q      What  happened  to  the  case  against  Frost? 

22  A      We  continued  to  litigate  it  for  almost  two 
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1  years.   Then  it  was  settled  in  the  spring  of  1991. 

2  Q      For  how  much  money? 

3  A      I  believe  it  was  $1,025,000. 

4  Q      Who  made  the  decision  to  accept  the 

5  settlement? 

6  A      That  would  have  been  William  Roelle  and 

7  Joel  Jacobs. 

8  Q      Who's  Joel  Jacobs? 

9  A      He  was  at  the  time  the  general  counsel  of 

10  the  RTC. 

1 1  Q      And  what  phase  of  the  litigation  was  the 

12  case  against  Frost  at  the  time  of  settlement? 

13  A      We  were  nearing  trial.    It  seems  to  me 

14  that  we  had  had  one  trial  sitting  that  was  put  off. 

15  And  it  seems  to  me  that  we  were  nearing  the  end  of 

16  discovery.    I  don't  recall  specifically  when  the 

17  trial  date  would  have  been  set.    But  in  that  district 

18  they  seemed  to  have  a  practice  of  actually  setting 

19  the  trial  date,  even  if  it's  three  years  away,  to 

20  give  parties  sort  of  a  deadline  to  work  towards. 

21  So  it  seems  to  me  that  we  had  a  trial 

22  sitting,  and  that  we  were  virtually  finished  with 
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1  discovery. 

2  Q      Were  you  keeping  up  with  the  discovery  in 

3  general  terms  during  the  course  of  the  case? 

4  A      "General  terms"  is  a  fair  way  to  put  it. 

5  I  believe  I  only  attended  the  expert  depositions.    I 

6  was  not  regularly  attending  ~  well,  let  me  be  clear. 

7  The  only  depositions  that  I  attended  were  the  expert 

8  depositions.    I  was  not  regularly  even  receiving 

9  copies  of  transcripts.   I  was  occasionally  receiving 

10  summaries  of  transcripts. 

1 1  But  again,  because  the  RTC  continued  to  be 

12  enormously  busy,  and  we  continued  to  be  understaffed, 

13  that  part  of  the  case,  which  is  typically  very  time- 

14  consuming,  is  something  that  I  did  not  routinely 

15  participate  in. 

16  I  expected  to  be  informed  if  something 

17  significant  came  to  light  in  the  course  of  a 

18  deposition. 

19  Q      What  did  Frost  raise  as  a  defense? 

20  A      I  think  the  main  defense  that  they  raised 

21  was  causation.   I  think  their  primary  position  was 

22  that,  even  if  the  audits  had  been  done  properly,  that 
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1  this  bank  would  have  made  the  losing  loans,  the  loans 

2  that  lost  money  anyway,  and  therefore  there  would  not 

3  have  been  damages,  or  there  would  have  been  damages 

4  anyway  --  excuse  me. 

5  Q      Did  they  raise  the  issue  that  principals 

6  of  the  bank,  at  least  early  on  in  the  bank's  history, 

7  in  the  early  and  mid-80s  were  themselves  deceiving 

8  the  auditors? 

9  A      I  don't  recall  that  specifically  being 

10  raised  as  a  defense.   I  don't  recall  their  moving  for 

1 1  summary  judgment,  which  would  have  been  an  obvious 
time  for  them  to  put  all  that  out  there. 

Q      In  the  course  of  discovery,  was  there 
examination  of  whether  the  principals  of  the  bank 
were  themselves  deceiving  the  auditors? 

A      To  the  best  of  my  recollection,  the 
principals  in  the  bank  were  deposed.   That  would  be 
routine  in  that  kind  of  situation.   They  would  be 
obvious  witnesses.    I  don't  recall  that  particular 
suggestion  being  made. 

But  as  I  explained,  I  did  not  attend 
anyone  else's  deposition  besides  the  experts.   And  I 


1  don't  recall  anyone  from  the  Rose  law  firm 

2  telephoning  me  and  saying,  "Gee,  it  looks  like  from 

3  the  line  of  questioning  in  this  previous  deposition 

4  that  they're  looking  at  this  kind  of  defense.   What 

5  can  we  do  to  respond  to  it?"   I  don't  recall  ever 

6  having  that  particular  conversation  with  him. 

7  Q      Now,  you  indicated  that  your  recollection 

8  is  that  at  least  one  of  the  defenses  raised  by  the 
accounting  firm  was  that  the  investments  or  the  loans 
would  have  been  losing  loans  in  any  event,  whatever 
the  state  of  them.    Am  I  stating  that  correctly? 

A      I  probably  said  it  in  an  inarticulate  way. 
I  think  that  their  point  was  that,  even  if  the  bank 
had  gotten  audits  that  said,  "Look,  your  real  estate 
portfolio,  for  example,  is  in  terrible  shape.   Your 
process  for  making  real  estate  loans,  for  example,  is 
lousy. 

"We  think  you  need  to  reserve  a  jillion 
dollars  against  possible  losses  here,"  I  believe  the 
accountants  would  say  that  even  if  they  had  been 
very,  very  conservative  in  their  audit,  and  really 
criticized  what  was  already  on  the  books,  that  that 
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1  criticism  would  not  have  caused  the  individuals 

2  running  this  bank  to  do  anything  any  different  in  the 

3  future. 

4  The  damages  in  these  accounting  cases 

5  typically  are  bad  loans  made  after  a  defective  audit 

6  is  received,  on  the  theory  that  just  the  opposite  ~ 

7  in  other  words,  we  would  argue  that  if  an  audit  had 

8  been  done  properly,  that  an  institution  would  take 

9  that  information  into  account,  and  subsequently  make 

10  different  lending  or  investment  decisions. 

11  Q      So  the  accountants  were  actually  putting 

12  at  issue  the  quality  of  the  loans  that  had  been  made 

13  by  Madison  Guarantee? 

14  A      Yes. 

15  Q      Did  you  discuss  that  with  people  at  the 

16  Rose  law  firm? 

17  A      Well,  this  kind  of  defense  is  fairly 

18  typical  when  you're  dealing  with  an  institution  that 

19  has  failed  anyway.   I  mean,  obviously  there  was  a 

20  problem,  or  the  institution  would  not  have  become 

21  insolvent. 

22  I  do  believe  that  Rick  Donovan  and  I  had 


46 


1  several  conversations  about  how  to  deal  with  the 

2  causation  issue.   And  I  believe  that  our  idea  was  to 

3  try  to  get  people  from  the  Federal  Home  Loan  Bank 

4  Board,  which  was  the  regulatory  authority  which 

5  supervised  Madison  while  it  was  open. 

6  We  were  hoping  we'd  be  able  to  get 

7  somebody  from  the  Federal  Home  Loan  Bank  Board  to 

8  testify  that,  if  the  audits  had  been  done  properly, 

9  and  were  very  critical  of  the  bank,  that  the 

10  examiners  or  the  federal  officials  would  have  stepped 

1 1  in  and  would  have  said,  "All  right.    Either  you're 

12  restricted  from  making  these  kinds  of  loans  anymore," 

13  or,  worst-case  scenario,  actually  declared  the 

14  institution  insolvent,  and  closed  it. 

15  But  that  some  form  of  regulatory  action 

16  would  have  occurred  in  response  to  what  we  would 

17  characterize  as  accurate  or  more  critical  audits. 

1 8  Q      After  the  case  against  Frost  was  settled, 

19  when  was  the  next  time  you  became  involved  in 

20  anything  to  do  with  Madison  Guarantee? 

21  A      Well,  as  I  frankly  know  from  the  public 

22  hearing  before  the  House  Banking  Committee,  there  was 
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1  a  memo,  or  maybe  two  from  me  from  the  spring  of  1992 

2  which  were  clearly  intended  to  provide  a  response  to 

3  press  inquiries  about  the  Rose  law  firm's  alleged 

4  prior  representation  of  Madison. 

5  Those  inquiries  came  in  very  quickly.    I'm 

6  sure  that  in  your  experience  you've  dealt  with  press 

7  reports,  or  I'm  sure  you  understand  that  when  the 

8  press  calls  in  with  a  question,  an  answer  needs  to  be 

9  given  to  them  fairly  fast. 

10  This  is  not  a  long-term  project.   This  is 

1 1  something  that  happens  very  quickly.   An  inquiry 

12  comes  in.    In  our  case,  our  press  office  will  try  to 

13  find  someone  in  the  organization  who  may  have  some 

14  information,  and  is  responsive,  and  then  will  try  to 

1 5  use  that  information  to  provide  a  response  to  the 

16  press  very  fast. 

17  But  from  my  perspective  as  someone  who  was 

18  asked  for  some  information  in  response  to  this  press 

19  inquiry,  it  was  something  that  happened  very  fast. 

20  It  was  not  something  that  I  would  consider  a 

21  significant  project,  but  that  1  suppose  does 

22  represent  —  I  can't  remember  how  you  phrased  the 
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1  question  ~  but  an  issue  that  came  up  in  connection 

2  with  Madison. 

3  Q      So  you  were  contacted  by  the  press  office? 

4  A      I  was  not,  excuse  me. 

5  Q      You  were  contacted  by  the  press  office 

6  concerning  some  newspaper  articles  concerning  whether 

7  the  Rose  law  firm  had  had  some  conflict  in  handling 

8  this  RTC  litigation? 

9  A      I  don't  remember  exactly  how  the  question 

10  was  phrased  to  me.   As  best  as  I  can  recall,  the 

1 1  suggestion  that  the  Rose  firm  had  represented  Madison 

12  previously  was  being  raised.   And  I  don't  remember 

13  whether  the  word  "confiict"  was  actually  used. 

14  Q      Was  there  a  suggestion  that  there  was  a 

15  problem  or  an  impropriety  in  that? 

16  A      Yes,  that  was  the  tone  of  it. 

17  Q      And  of  course,  this  was  in  the  spring  of 

18  1992,  when  you  understood  that  Bill  Clinton  was  a 

19  candidate  for  president? 

20  A      Right. 

21  Q      So  you  understood  this  was  likely  to 

22  become  a  high  profile  issue  because  it  was  emerging 
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1  in  the  context  of  presidential  politics,  right? 

2  A      That's  correct. 

3  Q      Do  you  remember  whether  the  newspapers  or 

4  the  media  that  were  making  the  inquiries  were  trade 

5  publications,  or  were  they  national  general  news 

6  publications? 

7  A      Again,  as  you  correctly  stated,  the 

8  inquiry  to  me  was  not  from  a  particular  reporter.   I 

9  was  contacted  by  the  RTC  press  office,  and  I  don't 

10  remember  who  they  particularly  were  dealing  with. 

1 1  Q      Did  you  read  an  article  in  the  paper  about 

12  it? 

13  A      1  recall  some  time  in  the  course  of  the 

14  presidential  campaign  reading  an  article  in  the 

1 5  Washington  Post,  which  dealt  with  the  Rose  law  firm 

16  itself. 

17  I  think  it  stays  in  my  mind  because  I 

18  think  Hubbell  was  quoted  several  times  describing  the 

19  Rose  law  firm,  and  it  was  one  of  the  rare  times  in  my 

20  life  that  I've  actually  known  someone  who  was 

21  important  enough  to  be  interviewed  extensively  by  the 

22  Washington  Post. 


1  So  I  recall  reading  that  article.   1  don't 

2  remember  whether  that  particular  article  dealt  with 

3  prior  representation  of  Madison  or  not.    But  the  fact 

4  that  Hubbell  was  at  the  Rose  firm,  and  was  obviously 

5  involved  in  the  presidential  campaign  in  some  way  or 

6  other,  and  Mrs.  Clinton  was  a  partner  at  the  Rose 

7  firm,  had  drawn  the  Rose  law  firm  into  the  spotlight 

8  a  bit. 

9  Q      Were  you  aware,  at  least  in  the  spring  of 

10  1992  when  you  got  this  inquiry  from  the  press  office, 

1 1  that  the  Rose  law  firm  was  being  put  into  the 

12  spotlight  for  its  handling  of  the  matter  which  you 

13  would  be  responsible  for? 

14  A      No,  because  my  sense  --  and  this  is  really 

15  a  vague  recollection  ~  is  that  the  questions  were 

1 6  about  whether  —  and  I  want  to  say  that  to  me  at  that 

17  time  it  was  really  a  question.    It  was  not  entirely 

18  clear  to  me  that  the  firm  had  actually  represented 

19  Madison  before  that. 

20  But  it  seems  to  me  that  the  questions  that 

21  were  being  raised  were  about  the  law  firm  and  perhaps 

22  Mrs.  Clinton's  involvement  with  Madison  before  it 
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1  failed,  and  not  with  respect  to  the  Frost  case,  or 

2  anything  to  do  with  the  accountants  after  the 

3  institution  failed,  which  was  the  project  1  had 

4  worked  on. 

5  Q      But  at  least  as  of  the  spring  of  1992,  you 

6  knew  that  in  the  context  of  a  presidential  campaign, 

7  the  press  was  beginning  to  focus  on  an  institution 

8  and  a  law  firm  with  which  you  had  had  professional 

9  dealings,  right? 

10  A      Yes. 

1 1  Q      And  that  was  something  you  took  notice  of? 

12  A      Yes. 

13  Q      Because  as  you  indicated  earlier,  that's  a 

14  very  unusual  event  in  the  life  of  most  people,  most 

1 5  attorneys? 

16  A      Right. 

17  Q      After  this  response  to  the  press  inquiry, 

1 8  what  is  the  next  contact  or  involvement  you  had? 

19  MR.  FOX:    If  you're  moving  into  another 

20  area,  could  we  just  take  five  minutes? 

21  MR.  CHERTOFF:    Oh,  sure. 

22 (Recess.) 
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1  MR.  CHERTOFF:    Back  on  the  record. 

2  BY  MR.  CHERTOFF: 

3  Q      Ms.  Breslaw,  after  the  press  inquiry  of 

4  the  spring  of  1992,  what  was  next  involvement  you  had 

5  with  anything  to  do  with  the  Madison  case? 

6  A      It  seems  to  me  that  in  the  summer  of  1993, 

7  1  received  a  request  for  copies  of  my  then-closed 

8  files  ft^om  Julie  Yanda  in  our  Kansas  City  office. 

9  Q      What  position  did  Julie  Yanda  hold? 

10  A      Julie  was,  and  as  far  as  1  know  still  is, 

1 1  the  section  chief  of  our  Kansas  City  office. 

12  Q      How  does  she  relate  to  you  within  the 

13  chain  of  command? 

14  A      Well,  actually,  we  report  sort  of  in 

15  different  ~  she  reports  to  Tom  Heinz.   The  reason 

16  I'm  pausing  right  now  is  that  actually  they  have  done 

17  fijrther  reorganizations  recently  which  will  not  take 

18  effect  until  the  end  of  the  year.   So  1  want  to  be 

19  clear  about  what  the  situation  was  in  the  summer  of 

20  1993. 

21  At  that  time,  1  would  say  that  she  and  1 

22  were  sort  of  equals.    I  reported  to  David  Eisenstein, 
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1  and  then  to  Tom  Heinz.   And  my  recollection  is  that 

2  she  also  reported  to  David  Eisenstein,  and  then  Tom 

3  Heinz. 

4  Q      What  was  the  request  you  got  from  her? 

5  A      As  best  as  I  can  recall,  she  asked  for 

6  copies  of  basically  all  the  files  that  I  had  on 

7  Madison  in  order  to  be  able  to  respond  to  the  Freedom 

8  of  Information  Act  requests,  and  to  help  someone 

9  prepare  criminal  referrals. 

10  Q      Had  you  previously  been  asked  to  provide 

1 1  records  of  your  work  as  a  POS  lawyer  in  connection 

12  with  the  preparation  of  criminal  referrals  for  other 

13  matters? 

14  A      It  isn't  really  my  work  that  was  being 

15  requested.   The  files  for  Madison  primarily 

16  consisted,  from  my  perspective,  of  pleading  files 

17  from  the  Frost  accounting  case.   There  were  some 

18  reports  from  Mike  Hammerley,  which  we've  discussed, 

19  which  generally  covered  issues  in  the  institution. 

20  There  would  have  been  bank  examinations. 

21  But  the  portion  of  the  files  that 

22  constituted  my  work  would  have  been  really  a  very 


1  small  number  of  documents,  recommendations  to  settle 

2  the  accounting  case,  and  I  suppose  a  recommendation 

3  not  to  go  forward  with  director  and  officer  claims 

4  for  lack  of  cost  effectiveness. 

5  Q      Now,  director  and  officer  claims  were 

6  claims  against  former  directors  and  officers  of  the 

7  institution? 

8  A      That's  correct. 

9  Q      Was  one  of  the  directors  against  whom  a 

10  possible  claim  was  considered  Mr.  McDougall? 

11  A      He  would  have  been  in  the  target  group, 

12  yes. 

13  Q      Do  you  remember  who  else  was  in  the  target 

14  group? 

15  A      No. 

16  Q      Did  Mr.  Hubbell  at  the  time,  as  I  say,  in 

17  the  period  before  he  came  to  Washington  while  he  was 

18  at  the  Rose  law  firm  and  while  he  was  handling  the 

19  Frost  litigation,  even  tell  you  that  his  firm  had 

20  represented  Mr.  McDougall  personally  in  any  matters? 

21  A      No. 

22  Q      I  just  want  to  still  keep  your  attention 
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1  focused  in  the  period  between  the  spring  of  '92  when 

2  you  got  the  press  inquiry,  and  what  you've  now  said 

3  is  the  summer  of  '93  when  you  get  this  request  for 

4  the  files.    Had  you  in  fact  gotten  another  request  or 

5  another  inquiry  about  your  work  on  Madison  in  the 

6  fall  of  1992? 

7  A      I  don't  have  a  particular  recollection  of 

8  it.    But  it  seems  to  me  that  this  summer,  the  summer 

9  of  1995,  when  I  was  deposed  on  the  House  Banking 

10  Committee  side,  at  that  time  I  was  shown  some  e-mails 

1 1  between  Julie  Yanda  and  myself. 

12  There's  a  reference  in  there  somewhere  to 

13  a  previous  inquiry.    I  don't  have  a  clear 

14  recollection  of  the  previous  inquiry.    But  it's 

15  possible  that  somebody  had  asked  for  copies  of 

16  things.    That  does  happen  from  time  to  time. 

17  Q      Was  there  a  request  for  information  from 

18  you  in  the  fall  of  1992  in  connection  with  a  criminal 

19  referral  that  was  being  prepared  at  that  time? 

20  A      I  don't  believe  so,  no. 

21  Q      In  1993,  when  you  got  this  request  for 

22  information  in  the  summer,  in  connection  with 


1  responding  to  FOIA  requests,  also  in  connection  with 

2  the  possibility  of  additional  criminal  referrals, 

3  what  was  your  reaction? 

4  A      Basically  neutral.   My  recollection  is 

5  that  the  request  from  Julie  Yanda  was  presented  in  a 

6  very  casual  way.   And  if  anything,  it  minimized  the 

7  importance  of  the  transmission  of  the  files. 

8  I  don't  remember  Julie's  exact  comments. 

9  But  the  sense  of  it  was  that  Julie  really  didn't 

10  think  it  was  necessary  to  even  get  my  files,  but  that 

1 1  other  people  wanted  them.    So  if  I  had  time,  could  I 

12  please  get  her  copies  of  files? 

13  Q      Did  she  tell  you  what  other  people  were 

14  interested  in  having  them? 

15  A      I  don't  recall  her  specifically  mentioning 

16  anyone.    I  probably  would  have  assumed  that  it  was 

17  people  in  the  investigations  unit  in  Kansas,  because 

18  those  are  people  who  typically  do  generate  criminal 

19  referrals.   I  don't  recall  having  a  specific 

20  conversation  about  it. 

21  Q      Were  you  concerned  in  August  of  1993  that 

22  the  consequence  of  your  turning  the  materials  over  to 
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1  Ms.  Yanda  and  the  people  in  Kansas  City  was  that 

2  someone  would  second-guess  your  decisions  in  the 

3  Frost  litigation? 

4  A      No. 

5  Q      Were  you  concerned  that  they  might  raise 

6  questions  about  the  decisions  you  had  made  in  the 

7  Frost  litigation? 

8  A      No. 

9  Q      Did  you  believe  the  only  reason  to  go  back 

10  to  a  closed  case  was  to  questions  the  decisions  that 

1 1  were  made  before  it? 

12  A      No.   Obviously  I  was  being  told  in  the 

13  summer  of  '93  that  people  were  working  on  criminal 

14  referrals,  and  that  my  files,  which  dealt  with  the 

15  accounting  case,  might  be  relevant  or  contain 

16  information  about  possible  witnesses,  something  like 

17  that. 

18  So  I  guess  my  sense  of  it  at  the  time  was 

19  that  the  criminal  referral  project  had  nothing  to  do 

20  with  me  personally,  and  was  not  intended  to  reopen 

2 1  anything,  but  to  do  a  new  project,  which  was  prepare 

22  criminal  referrals  and  submit  them. 


1  Q      Did  you  have  a  meeting  in  March  1994  with 

2  Ms.  Kulka  in  which  you  discussed  with  her  the  subject 

3  of  this  request  in  August  1993  for  records? 

4  A      Among  other  things. 

5  Q      In  the  course  of  the  meeting,  did  you  say 

6  to  her  that  the  only  reason  to  go  back  to  a  closed 

7  case  was  to  question  decisions  that  were  made  before? 

8  A      1  believe  what  that's  in  reference  to  is 

9  an  additional  project  which  the  Kansas  City 

10  investigators  conducted  during  the  fall  of  1993. 

1 1  That  project  was  some  form  of  review  of  civil  matters 

12  which  led  to  a  report  submitted  in  December  of  1993 

13  under  Richard  loria's  signature. 

14  At  the  time  my  files  were  requested  in  the 

15  summer  of  1993,  I  was  told  that  my  files  were 

16  necessary  to  support  criminal  referrals,  and  to  deal 

17  with  Freedom  of  Information  Act  requests.    I  was  not 

1 8  told  at  that  time  that  an  additional  purpose  for 

19  taking  my  files  was  that  somebody  was  going  to  go 

20  back  and  review  something  to  do  with  civil  claims. 

21  So  by  the  time  I  had  the  meeting  with  Ms. 

22  Kulka  in  the  spring  of  1994,  I  was  aware  of  the 
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1  additional  project  that  the  Kansas  investigators  had 

2  done,  because  I  had  seen  loria's  reports  dated 

3  December  1993.    And  it  was  that  project  that  raised 

4  questions  in  my  mind. 

5  Q      When  did  you  first  learn  that  someone  was 

6  examining  the  question  of  the  handling  of  the 

7  conflict  of  interest  issue,  or  the  Frost  litigation, 

8  from  the  standpoint  of  revisiting  the  civil  case? 
A      There  are  1  think  at  least  two  issues 

there.   The  conflict  of  interest  or  potential 
conflict  of  interest  issue  is,  1  believe,  a  question 
about  whether  the  Rose  law  firm  properly  made 
disclosures  when  it  was  retained  to  work  on  the 
accounting  case. 

The  Rose  firm  was  retained,  as  we  know,  in 
March  of  1989.    At  that  time,  the  RTC  had  not  been 
formed.    In  fact,  the  Rose  firm  was  retained  by  me  as 
an  employee  of  the  FDIC.    And  so  the  FDIC  as 
personified  by  Jack  Smith,  who  was  and  is  a  deputy 
general  counsel  in  the  FDIC  Legal  Division  had  begun 
an  inquiry  into  the  Rose  law  firm's  disclosures  to 
the  FDIC  when  it  was  hired. 


1  My  recollection  is  that  Jack  Smith  began 

2  that  FDIC  project  in  November  1993.    That  whole 

3  project  is  distinct  from  a  review  of  whether  people 

4  who  worked  for  Madison  when  it  was  open,  directors 

5  and  officers  or  attorneys,  committed  some  type  of 

6  malpractice  or  breach  of  a  fiduciary  duty  when 

7  Madison  was  open. 

8  The  investigators  in  Kansas  seemed  to 
muddy  these  two  inquiries.    And  it's  been  a  long  time 
since  I've  seen  the  report  issued  in  December  of 
1993.    My  recollection  is  that  their  primary  focus 
was  on  what  happened  at  Madison  before  it  failed,  but 
that  there  was  passing  mention  of  the  fact  that  the 
Rose  law  firm  had  represented  the  government  in  the 
accounting  case. 

And  to  the  best  of  my  recollection,  they 
concluded  in  a  rather  abbreviated  way  without  much 
analysis,  that  there  was  no  problem  with  the  Rose 
firm  representing  us  in  the  accounting  case. 

Q  When  did  you  first  learn  that  the  Kansas 
City  investigators  were  reviewing  the  question  of 
whether  there  should  have  been,  or  whether  there  was 
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1  liability  on  the  part  of  the  directors  and  officers 

2  in  a  civil  context  at  Madison? 

3  A      I  believe  that  in  either  late  December  ~ 

4  or  let  me  say  either  late  December  1993  or  January  of 

5  1994,  Tom  Heinz  showed  me  the  report  that  loria  had 

6  issued  in  December  of  1993.    1  don't  remember  the 

7  exact  date. 

8  At  that  time,  I  believe  both  Tom  Heinz  and 

9  1  were  concerned  because  the  report  showed  that  the 

10  Kansas  investigators  had  made  some  attempt  to  go  back 

1 1  and  assess  whether  civil  claims  should  be  brought 

12  against  former  directors  and  officers  during  the 

13  timeframe  that  they  did  that  project,  which  would 

14  have  been  the  fall  of  1993. 

15  The  tort  statute  of  limitations  had 

16  clearly  expired,  and  so  we  were  concerned  that  they 

17  had  essentially  wasted  government  resources  to  go 

18  back  and  look  at  something  which  really  could  not  be 

19  pursued  at  that  time.   There  would  be,  as  far  as  we 

20  could  tell,  an  absolute  defense  to  any  claim  we  would 

21  bring. 

22  So  I  think  the  sort  of  focus  of  our 


1  concern  was  that  they  had  done  a  project  without,  as 

2  far  as  we  knew,  input  from  the  professional  liability 

3  lawyers,  which  had  obviously  taken  them  away  from 

4  other  projects,  which  could  lead  to  meritorious 

5  claims,  or  claims  that  could  be  pursued  without 

6  having  an  obvious  defense  against  them. 

7  Q      When  you  were  requested  in  August  to 

8  furnish  those  documents,  did  you  complain  to  Ms. 

9  Yanda  about  it? 

10  A      1  don't  recall  particularly  complaining  to 

1 1  Ms.  Yanda.   The  files  were  closed  because,  as  we've 

12  discussed,  the  accounting  cases  had  been  settled  in 

13  1991,  and  they  had  been  stored  in  FDIC  closed  file 

14  space,  not  in  my  immediate  office. 

15  So  that  there  was  a  certain  amount  of 

16  bureaucratic  paperwork  and  effort  to  be  gone  through 

17  to  find  the  files,  and  then  have  the  files  copies, 

1 8  and  then  have  them  sent.   So  it  was  a  project  that 

19  was  not  going  to  be  done  immediately.   But  it  could 

20  be  done.    And  1  did  ask  my  secretary  to  get  started 

21  doing  it. 

22  Q      Did  you  express  irritation  to  Ms.  Yanda 
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1  about  the  request? 

2  A      I  don't  remember  doing  that. 

3  Q      I  want  to  read  you  a  portion  of  an  e-mail 

4  which  is  at  Bates  number  House  TH0726. 

5  MR.  FOX:    Can  1  see  it,  please? 

6  MR.  CHERTOFF:    I'm  going  to  read  a  portion 

7  to  reflect  your  recollection,  so  I'm  not  going  to 

8  show  it  to  her. 
MR.  FOX:    I  want  to  see  the  whole  thing  in 

context. 

MR.  CHERTOFF:    As  you  know,  Mr.  Fox,  I'm 
entitled  to  refresh  the  witness's  recollection  by 
singing  a  song  or  reading  from  a  laundry  list. 

MR.  FOX:    I'm  suggesting  it  would  be 
better  if  she  see  the  whole  thing,  so  she  can  see  it 
in  context.    If  you  want  to  quote,  examine  her 
without  giving  her  access  to  the  document,  the  record 
will  reflect  that's  what  you're  doing. 

MR.  CHERTOFF:    The  record  will  reflect 
exactly  what  I'm  doing. 

MR.  KRAVITZ:    I  think  you  should  sing  a 

song. 

64" 

1  (Laughter.) 

2  MR.  CHERTOFF:    I  don't  think  I'd  want  to 

3  visit  that  on  you  at  this  point. 

4  BY  MR.  CHERTOFF: 

5  Q      It's  an  e-mail  directed  to  you  from  Ms. 

6  Yanda,  Re:  Madison,  dated  Tuesday,  July  20,  1993: 

7  "Thanks  for  the  offer.   Just  so  you'll  understand,  I 

8  am  not  THE  ONE  BEHIND  THIS.    JT  has  directed  me  to 
make  sure  we're  ready  when  and  if  the  criminal 
referrals  generate  additional  inquiries  on  the  civil 
side. 

"I  need  whatever  you  have  in  storage. 
Please,  please  understand  that  I  am  not,  NOT,  pushing 
this  ship.    I  am  really  sorry  about  having  to  bother 
you  with  this.    I  just  don't  know  where  else  to  turn. 

"Thanks.    Let  me  know  if  I  can  do  anything 
to  take  the  burden  of  securing  these  files  off  your 
shoulders." 

That's  the  entirety  of  the  e-mail.   Does 
that  refresh  your  recollection  that  you  had  expressed 
irritation  to  Ms.  Yanda? 
A      No. 
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1  Q      Did  you  tell  Ms.  Yanda  that  you  wondered 

2  why  it  was  necessary  to  get  these  records,  since  the 

3  statute  of  limitations  period  for  civil  claims  had 

4  passed? 

5  A      I  don't  remember  particularly  saying  that 

6  to  her,  because  the  context  in  the  summer  of  1993 

7  was,  as  1  think  is  reflected  in  her  e-mail, 

8  preparation  of  criminal  referrals,  and  ability  to 

9  respond  to  outside  inquiries,  possibly  about  criminal 

10  referrals,  but  possibly  generally  about  Madison. 

11  So  at  that  time,  I  did  not  understand  that 

12  anyone  was  going  to  go  back  and  look  at  closed  civil 

13  claims. 

14  Q      Did  you  have  a  sense  in  August  of  1993 

1 5  that  press  focus  on  the  issue  of  Madison  and  Rose 

16  might  turn  to  some  degree  to  involve  your  decisions 

17  regarding  whether  claims  had  been  pursued  or  not 

18  pursued,  or  with  respect  to  the  decision  to  hire  the 

19  Rose  law  firm? 

20  A      It's  difficult  at  this  point  to  be  clear 

21  about  when  I  learned  different  things.    As  best  as  I 

22  can  recall,  now  in  1995,  I  did  not  perceive  in  the 
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1  summer  of  1993  that  questions  would  be  raised  about 

2  the  items  that  you  mentioned.   Again,  in  1993,  Mr. 

3  Clinton  had  already  been  elected  to  the  White  House, 

4  so  that  presidential  press  inquiries  had  of  course 

5  subsided. 

6  And  I  do  not  recall  that  in  the  summer  of 

7  1993,  there  was  even  yet  press  coverage  of  possible 

8  criminal  referrals.   As  best  as  I  can  recall,  that 

9  started  in  the  fall  of  1993. 

10  Q      When  Ms.  Yanda  told  you  that  one  of  the 

1 1  reasons  they  needed  these  files  was  to  deal  with  FOIA 

12  requests,  did  that  indicate  to  you  that  there  was 

13  media  interest  in  the  issue  of  Madison  and  Rose? 

14  A      It's  hard  to  say.    It  is  true  that  the 

1 5  press  uses  the  Freedom  of  Information  Act  to  get 

16  information,  but  so  do  citizens.   We  have  people 

17  making  FOIA  requests  all  the  time. 

18  Q      That  wasn't  my  question.   My  question  was 

19  whether  in  this  context,  given  what  you  had 

20  experienced  in  the  spring  of  1992,  and  given  the  fact 

21  that  the  First  Lady  was  a  former  partner  of  the  Rose 

22  law  firm,  when  you  got  the  request  from  Ms.  Yanda  for 
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1  information,  in  part  to  do  with  FOIA  requests,  did  it 

2  cause  you  to  think  that  the  press  was  going  to  begin 

3  to  scrutinize  Rose  and  Madison  and,  among  other 

4  things,  the  handling  of  those  issues  by  you  with  the 

5  RTC? 

6  A      No.    We  never  had  a  detailed  discussion 

7  about  how  the  targets  of  criminal  referrals  would  be, 

8  or  what  the  subjects  would  be. 

9  Q      Maybe  I'm  not  clear. 

10  MR.  FOX:    She  answered  the  question. 

1 1  MR.  CHERTOFF:    I'm  not  asking  about 

12  criminal  referrals. 

13  BY  MR.  CHERTOFF: 

14  Q      I'm  asking  you  whether,  when  you  got  a 

15  request  from  Ms.  Yanda  to  furnish  material,  in  part 

16  of  deal  with  FOIA  requests,  did  it  cause  you  to  think 

17  that  the  issue  of  the  Rose  law  firm,  Madison 

18  Guarantee,  and  among  other  things,  your  handling  of 

19  Madison  related  to  that,  would  come  under  some  press 

20  scrutiny? 

21  A      No. 

22 Q      When  did  you  decide  to  call  Webster 
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1  Hubbell  in  September  1993? 

2  A      That  was  after  a  reporter,  Susan  Schmitt, 

3  from  the  Washington  Post  actually  telephoned  me  at  my 

4  extension  at  the  RTC.    I  believe  she  called  on 

5  September  28,  1993,  and  asked  questions  about  the 

6  possibility  that  the  Rose  law  firm  had  previously 

7  represented  Madison  when  it  was  open. 

8  I  first  —  the  two  people  as  we've 

9  discussed  who  have  worked  on  the  Frost  case  were  Rick 

10  Donovan  and  Web  Hubbell.    Those  are  the  two  people 

1 1  who  had  primary  responsibility. 

12  I  believe  the  first  thing  I  did  was  try  to 

13  reach  Rick  Donovan.    Frankly,  I  have  gone  over  the 

14  telephone  records  since  the  House  hearing.   And  there 

15  is  something  that  I  would  like  to  show  you  in  them 

16  with  regard  to  this. 

17  I  think  that  they  show  that  at  first  I 

18  tried  to  contact  Donovan,  left  a  message  for  him. 

19  It's  obviously  a  very  brief  telephone  call,  and  that 

20  sometime  during  the  next  morning,  he  returned  the 

21  call,  and  I  believe  I  spoke  with  him,  and  possibly 

22  another  partner  from  the  Rose  law  firm  office  who  may 
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1  have  been  in  on  the  call. 

2  And  then  after  that,  I  placed  a  call  to 

3  Hubbell's  office,  left  a  message,  didn't  speak  with 

4  him,  then  wrote  the  e-mail  to  the  press  office, 

5  reporting  the  press  inquiry  and  what  1  had  found  out 

6  so  far.   And  then  a  few  days  later,  Hubbell  called  me 

7  back  and  we  had  a  conversation. 

8  But  something  I  really  would  like  to  be 

9  very  clear  about  here  is  that  the  RTC  produced,  at 

10  least  to  the  House  side  --  and  I  don't  know  if  they 

1 1  produced  these  to  you  as  well  ~  two  sets  of 

12  telephone  records  for  me,  and  actually  for  several 

13  other  people. 

14  One  report  shows  calls  made  from  my 

15  extension.   You  can  see  the  extension  is  60316. 

16  Q      Before  you  get  into  reading  from  a 

17  document  we're  going  to  have  to  mark  this  as  an 

18  exhibit.   Do  you  have  more  than  one  copy? 

19  A      Yes. 

20  MR.  CHERTOFF:    Why  don't  you  give  us  a 

21  copy  for  Mr.  Kravitz  and  a  copy  for  me? 

22 A      I'm  sorry.    When  you  say  I  have  more  than 
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1  one  copy,  I  have  one  for  myself,  and  then  one  here. 

2  (Recess.) 
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MR.  CHERTOFF:    Let's  mark  Exhibit  AAB-1  a 
document  marked  "Review  calls,  new  report,"  as  AAB-2, 
"All  calls  made  by  date,"  and  as  AAB-3,  a  document 
marked  --  it's  an  E-mail  to  Steven  J.  Katsanos. 
(Exhibits  AAB-1  through  AAB-3 
identified.) 
BY  MR.  CHERTOFF: 
Q      Ms.  Breslaw,  1  furnished  us  with  three 
documents  which  we  have  marked  as  AAB-1,  AAB-2  and 
AAB-3.    Would  you  describe  what  these  are. 

A      AAB-1  is  a  report  generated  by  the  RTC  of 
long-distance  calls  made  and  charged  against  my 
long-distance  code.   As  a  security  measure,  the  RTC 
has  for  a  number  of  years  assigned  people,  not  only 
lawyers  but  support  staff,  a  code  to  use  when  making 
a  long-distance  call  or  placing  a  long-distance  fax 
so  that  the  RTC  will  be  able  to  know  who  is  making 
long-distance  calls  and  also  frankly  to  prevent 
strangers  or  unauthorized  people  from  making 
long-distance  telephone  calls  off  of  people's 
extensions  in  the  building. 
You  can  see  that  my  code  is  the  second 


column,  it  says  IDAC.    My  code  number  as  it  shows 
there  is  384-7833,  so  these  are  long-distance  calls 
made  by  me  during  a  period  of  time,  it  looks  to  be 
from  September  20,  1993  through  October  29,  1993. 

MR.  KRAVITZ:    Doesn't  it  start  on 
September  1? 

THE  WITNESS:    Oh,  it  does.    The  top  entry 
says  9-20  but  actually  after  that  it  does  go  to 
September  1.    I  did  not  create  this  document  myself. 
The  RTC  did.    But  you're  right,  it  does  seem  to 
actually  cover  September  1  through  the  end  of 
October. 

The  call  that  1  would  draw  your  attention 
to  is  on  page  3.    Counting  up  from  the  bottom,  it  is 
the  10th  call  up  from  the  bottom  of  page  3.    It  is  a 
call  made  on  September  28,  1993.    By  this  record,  it 
says  18:15.    1  assume  that  means  6:15  in  the 
evening. 

The  number  is  501-377-0325.    1  believe  that 
that  is  Richard  Donovan's  telephone  number  at  the 
Rose  Law  Firm,  and  if  you  look  across  the  line  there, 
you  can  see  that  it  is  a  call  placed  to  somewhere  in 
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1  Little  Rock,  Arkansas,  even  according  to  this  report, 

2  which  lasted  1.5  minutes. 

3  I  believe  that  I  made  that  call  at  the 

4  end  —  roughly  the  end  of  the  day  on  September  28, 

5  1993  after  receiving  a  call  earlier  that  day  from 

6  Susan  Schmidt,  a  Washington  Post  reporter,  asking 

7  about  the  Rose  Law  Firm's  representation  of  Madison 

8  and  possibly  the  RTC. 

9  As  you  can  see  fi-om  this  record,  it  was  a 

10  very  short  call,  only  lasted  a  minute  and  a  half,  and 

1 1  1  believe  what  happened  was  that  1  left  a  message  for 

12  Mr.  Donovan  and  did  not  speak  to  him  at  that  time. 

13  Now,  this  call  does  not  seem  to  be  shown  on  the 

14  second  exhibit,  AAB-2,  which  is  as  1  understand  it  -- 

15  and  again  this  is  another  record  that  was  created  and 

16  produced  by  the  RTC,  not  by  me  personally  —  but  my 

17  understanding  is  that  the  second  exhibit  reflects 

18  calls  made  from  my  telephone  extension  and  the  first 

19  column  in  the  "all  calls  made  by  date,"  Exhibit  2, 

20  shows  my  extension,  60316. 

21  Now,  if  1  made  a  long-distance  telephone 

22  call  from  a  conference  room,  from  the  reception  area, 


1  from  anywhere  besides  my  personal  office,  that 

2  long-distance  call  would  not  be  reflected  in  Exhibit 

3  2  because  Exhibit  2  only  shows  calls  made  from  my 

4  extension. 

5  Exhibit  1,  on  the  other  hand,  shows,  as  far 

6  as  I  know  that  it's  a  correct  listing,  all 

7  long-distance  calls  that  1  made  during  the  period  of 

8  time  covered  by  the  report. 

9  So  1  believe  the  explanation  for  the 

10  discrepancy  between  the  two  reports  is  that  1  must 

1 1  have  made  the  telephone  call  to  Mr.  Donovan  not  from 

12  my  own  phone.    1  may  have  made  it  from  a  conference 

13  room.    By  6:15  in  the  evening  the  support  staff  may 

14  have  left.    1  may  have  been  sending  a  fax.    There's  a 

15  telephone  near  the  fax  room.    If  1  was  not  at  my  desk 

16  but  made  this  call,  that  would  explain  why  it  is  not 

17  shown  on  the  second  report. 

18  If  we  look  at  the  second  report  ~ 

19  BY  MR.  CHERTOFF: 

20  Q      Which  is  which  exhibit,  AAB-2? 

21  A      Correct.   Again,  as  I've  just  said,  1 

22  believe  that  this  is  a  report  that  shows  calls  made 
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1  and  actually  received  by  my  telephone  extension, 

2  which  is  60316,  during  a  particular  period  of  time. 

3  This  report  seems  to  work  backwards  chronologically. 

4  The  very  top  entry  is  October  15,  1993.    If  you  go  to 

5  the  very  end  of  the  report,  the  very  last  entry  is 

6  September  15,  1993.    So  for  some  reason,  this  report 

7  works  backwards,  but  it  covers  roughly  the  same 

8  period  of  time  as  the  other  report. 

9  I  believe  that  sometime  during  the  morning 

10  of  September  29,  1993,  that  Mr.  Donovan  called  me 

1 1  back  and  we  had  a  discussion  about  the  Rose  Law 

12  Firm's  work  for  Madison. 

13  On  the  second  exhibit,  which  is  AAB-2,  you 

14  can  see  incoming  calls  as  the  sixth  column,  there's  a 

15  column  titled  "INC,"  and  I  believe  those  show 

16  incoming  calls  and  they  show  the  date  and  time  and 

17  they  show  how  long  the  calls  were  but  they  do  not 

18  show  who  placed  them  because  my  phone  is  not  tapped 

19  so  you  can  see  that  I  was  receiving  calls  through  the 

20  days  but  you  cannot  tell  from  this  report  who  exactly 

21  was  calling. 

22 I  believe  that  one  of  these  morning  phone 


1  calls,  if  you  go  to  the  bottom  of  page  8,  starting  at 

2  9:22  a.m.,  there  are  a  whole  series  of  incoming 

3  calls  you  can  see.   Between  9:22  a.m.  and  10:20  a.m. 

4  on  September  9,  1993,  1  see  several  different  calls, 

5  three  of  which  were  long  enough  to  have  a  meaningful 

6  conversation.   One  is  recorded  as  26  minutes  long, 

7  another  is  a  little  over  20  minutes  long,  and 

8  another,  12-1/2  minutes  long.    1  do  not  recall 

9  particularly  which  of  those  calls  came  from  Donovan, 

10  but  1  believe  that  one  of  them  probably  was. 

1 1  1  believe  that  Donovan  did  hot  have  —  it 

12  seemed  to  me  Donovan  did  not  have  a  clear 

13  understanding  of  what  work,  if  any,  the  Rose  Law  Firm 

14  had  done  for  Madison  before  it  failed,  and  that  was 

15  the  area  of  inquiry  that  was  covered  by  the  reporter 

16  and  that  was  the  area  that  I  wanted  to  get 

17  information  about.    So  I  believe  at  10:57  a.m.,  I 

18  placed  a  call  to  Webster  Hubbell's  office,  and  you 

19  can  see  that  call  -- 

20  Q      I  beg  your  pardon,  which  one? 

21  A      It's  on  page  8  of  Exhibit  2.    1  believe 

22  it's  nine  items  from  the  bottom.   The  number  is 
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1  514-9500.    It's  a  local  call.   I  believe  that  is  the 

2  general  number  to  the  office  of  Associate  Attorney 

3  General,  and  I  believe  that  is  where  Web  Hubbell  was 

4  in  September  of  1993. 

5  I  do  not  have  a  copy  myself,  but  during  the 

6  House  public  hearing,  the  House  Banking  Committee 

7  public  hearing  in  August  of  this  year,  they  provided 

8  a  message  slip  from  what  they  described  as 

9  Mr.  Hubbell's  office  which  seemed  to  match  this  day 

10  and  time.   And  as  you  can  see  from  this  report,  this 

1 1  call  is  .3  minutes  long,  which  would  seem  only  long 

12  enough  for  someone  to  call,  leave  a  message  for 

13  someone  to  call  them  back  but  not  have  a  real 

14  conversation  with  anyone. 

15  Because  Hubbell  was  at  the  time  the 

16  Associate  Attorney  General  of  the  United  States,  I 

17  really  did  not  know  whether  he  would  return  a  stray 

18  call  to  me,  a  staff  attorney  with  whom  he  had  not 

19  spoken  in  some  time,  so  what  I  knew  1  needed  to  do 

20  was  get  back  to  our  press  office  to  give  them 

21  information  to  be  able  to  respond  to  this  press 

22  inquiry,  so  I  did  not  wait  to  hear  back  from 


1  Mr.  Hubbell  because  I  really  didn't  know  whether  he 

2  would  even  call  me  back. 

3  Instead  I  sent  the  E-mail,  which  is  marked 

4  as  AAB-3.    This  is  an  electronic  mail  message  from  me 

5  to  Steven  Katsanos  and  Felicia  Neuringer  in  the  RTC's 

6  office  of  communications.   In  fact,  Mr.  Katsanos  is 

7  the  director  of  the  RTC  office  of  communications. 

8  It's  dated  Wednesday,  September  29,  1993  and  it  looks 

9  to  me  like  this  is  11:41:51  a.m.  eastern  daylight 

10  time. 

11  So  it  seems  to  me  that  what  happened  was  I 

12  received  a  phone  call  from  Ms.  Schmidt  on  the  28th,  I 

13  did  not  have  enough  information  to  be  able  to  respond 

14  to  her  myself,  so  I  first  placed  a  call  to  Donovan  at 

15  the  end  of  the  day  on  September  28,  left  a  message 

16  for  him.    I  believe  he  returned  my  call  sometime 

17  during  the  morning  of  September  29,  1993,  and  that  I 

18  placed  a  call  to  Hubbell. 

19  It's,  1  believe,  clear  from  the  shortness 

20  of  the  duration  of  the  call  to  Hubbell  and  the  fact 

21  that  in  the  House  hearing  they  had  actually  a  message 

22  slip  that  I  did  not  actually  speak  with  him  at  that 
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1  time.   And  then  I  sent  this  E-mail  to  the  press 

2  office,  explaining  the  inquiry  that  had  come  in  and 

3  giving  them  information  to  be  able  to  respond. 

4  Several  days  later,  Mr.  Hubbell  did  return 

5  the  call,  and  he  and  I  had  a  brief  conversation  about 

6  the  Rose  Law  Firm's  work  both  for  me  and  for  Madison, 

7  but  I  believe  that  that  conversation  occurred  after  I 

8  sent  this  E-mail,  and  that  conversation  is  the  only 

9  conversation  that  I  had  with  Web  Hubbell  during  that 

10  period  of  time. 

11  Q      I  want  to  be  very  clear  about  this.    It  was 

12  on  June  28  that  you  received  a  call  from  ~ 

13  MR.  FOX:    September. 

14  BY  MR.  CHERTOFF: 

15  Q      I'm  sorry,  September  28.    It  was  on 

16  September  28  that  you  received  a  call  from 

17  Ms.  Schmidt? 

18  A      That's  correct. 

19  Q      What  did  Ms.  Schmidt  say  to  you? 

20  A      I  believe  that  our  conversation  is 

21  summarized  in  what's  been  marked  Exhibit  AAB-3.    She 

22  asked  questions  about  the  Rose  Law  Firm's  work  for 
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1  Madison  and  for  the  RTC. 

2  At  the  time,  I  believe  my  biggest  concern 

3  was  that  she  would  misunderstand  and  erroneously 

4  conclude  that  the  Rose  Law  Firm  had  been  hired  by  the 

5  government  to  investigate  itself  for  malpractice. 

6  That  did  not  happen.   It  would  be  inappropriate 

7  obviously  to  hire  a  law  firm  to  investigate  itself, 

8  and  I  was  afi-aid  that  she  would  not  understand  that. 

9  So  I  believe  that  most  of  the  conversation 

10  that  I  had  with  her  was  devoted  to  me  explaining  to 

1 1  her  that  the  Rose  firm  had  been  hired  to  do  one 

12  thing,  and  that  was  represent  the  government  in  the 

1 3  accounting  malpractice  case,  and  that  they  had  not 

14  been  hired  to  investigate  attorney  malpractice 

15  generally  or  themselves  specifically. 

16  I  believe  she  also  asked  questions  about 

1 7  whether  the  Rose  Law  Firm  had  represented  Madison  in 

18  the  mid-1980s,  and  I  believe  that's  reflected  in  the 

19  E-mail  here.   At  the  time  when  I  received  this 

20  inquiry,  I  did  not  remember  that  a  year  and  a  half 

21  before,  during  the  presidential  election,  some  press 

22  inquiry  had  come  in  raising  this  same  kind  of 
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1  question,  did  the  Rose  Law  Firm  represent  Madison  in 

2  the  mid-1980s  before  state  regulatory  authorities.    I 

3  just  didn't  remember  getting  that  very  quick  inquiry 

4  in  1992,  when  this  new  inquiry  came  in  a  year  and  a 

5  half  later  in  1993. 

6  So  my  perception  was  that  I  was  being  asked 

7  about  something  new  and  that  something  that  I  was  not 

8  informed  about,  so  my  instinct  was  to  call  the  people 

9  who  would  have  factual  information  about  this,  and 

10  the  two  obvious  people  were  Rick  Donovan  and  Web 

1 1  Hubbell,  because  those  are  the  people  who  had  worked 

12  on  the  Frost  accounting  case. 

13  Q      Let  me  stop  you  because  we're  getting 

14  beyond  the  scope  of  the  question. 

15  First  of  all,  who  is  Felicia? 

16  A      She  is  Steven  Katsanos's  assistant. 

17  Actually,  I  think  she  may  have  moved  on  to  another 

18  job  by  now. 

19  Q      When  did  you  first  —  you  had  your 

20  telephone  call  with  Sue  Schmidt  and  Sue  Schmidt  asked 

21  you  some  questions;  correct? 

22 A      That's  correct. 

1  Q      How  long  did  that  call  last? 

2  A      Somewhere  in  the  neighborhood  of  five 

3  minutes,  something  like  that. 

4  Q      And  what  specifically  did  she  ask  you? 

5  A      I  don't  have  a  particular  recollection  of 

6  her  exact  words,  but  my  sense  of  it  is  that  she  was 

7  asking  questions  about  the  Rose  Law  Firm's  work.    I 

8  believe  the  two  areas  were  work  that  had  been  done 

9  for  Madison  or  perhaps  had  been  done  for  Madison 

10  before  it  failed,  and  then  secondly,  work  that  the 

1 1  Rose  firm  had  done  for  us  after  Madison  failed. 

12  Q      And  what  did  you  say  to  her? 

13  A      As  best  as  I  can  remember,  most  of  my 

14  response  to  her  was  devoted  to  being  clear  about  what 

15  the  Rose  firm  had  done  for  the  RTC,  as  I  just 

16  explained,  that  the  Rose  Law  Firm  had  been  retained 

17  to  work  on  the  accounting  case.   As  to  the  alleged 

18  prior  representation,  I  believe  that  1  told  her  that 

19  1  did  not  recall  ever  being  told  that  they  had 

20  represented  ~  that  the  Rose  firm  had  represented 

21  Madison  before  it  failed  and  that  I  would  check  into 

22  it,  and  either  I  or  someone  else  would  get  back  to 
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1  her. 

2  Q      Was  the  specific  earlier  representation  she 

3  mentioned  in  connection  with  an  effort  by  Madison  to 

4  raise  capital  through  an  issuance  of  preferred  stock? 

5  A      I  think  so. 

6  Q      Having  hung  up  the  phone  from  Ms.  Schmidt, 

7  you  understood  at  this  point  that  the  Washington  Post 

8  was  interested  in,  among  other  things,  a  matter  that 

9  you  had  been  personally  involved  in;  correct? 

10  A      Well,  I  had  nothing  to  do  with  the  state 

1 1  regulators  or  Madison  in  the  mid-1980s. 

12  Q      You  had  to  do  with  hiring  the  Rose  Law 

13  Firm;  correct? 

14  A      After  it  failed,  that's  true. 

15  Q      And  you  understood  that  that  was  one  of  the 

16  questions  that  Ms.  Schmidt  was  asking  about? 

17  A      True. 

18  Q      Did  you  then  pick  up  the  phone  and  call 

19  Mr.  Katsanos? 

20  A      No. 

21  Q      Did  you  call  anybody  in  the  press  office? 

22 A      I  don't  remember  whether  1  called  Felicia 
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1  or  not.    It's  apparent  from  this  E-mail,  the 

2  beginning  line  says  "as  you  may  know,  Sue  Schmidt  of 

3  Washington  Post  called  both  Felicia  and  me 

4  yesterday." 

5  By  the  time  I  wrote  this  E-mail,  1  knew 

6  that  the  reporter  had  called  both  Felicia  and  me,  so 

7  it's  possible  that  I  called  Felicia,  notified  her  of 

8  the  call,  told  her  that  there  was  a  question  that 

9  required  factual  information  that  1  just  didn't  have 

10  because  I  didn't  remember  being  told  about  this  prior 

1 1  representation,  and  that  I  would  gather  some 

12  information  and  get  back  to  them  as  soon  as  I  could. 

13  Q      Well,  were  you  asked  to  gather  information? 

14  A      Certainly  the  reporter  asked  me  to  gather 

15  information.   In  terms  of  the  normal  process  in  the 

16  RTC,  it  would  be  routine  for  someone  in  my  position 

17  to  gather  information  and  to  give  it  to  the  press 

18  office  so  that  they  could  provide  a  response. 

19  Q      Did  you  consider  this  a  routine  matter? 

20  A      Yeah.   We  get  inquiries  all  the  time  on  our 

21  cases.   It  is  true  that  this  touches  on  people  who 

22  are  prominent,  but  frankly,  my  office  has  pursued 
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1  claims  against  Fife  Symington,  who  I  think  still  is 

2  the  governor  of  Arizona,  we  have  sued  sitting  judges, 

3  typically,  people  who  are  on  boards  of  directors  of 

4  banks  and  savings  and  loans. 

5  Q      Were  you  personally  involved  in  the  case 

6  involving  Fife  Symington? 

7  A      No. 

8  Q      Was  there  anybody  you  had  a  case  ~ 

9  withdrawn. 

10  With  respect  to  any  of  the  cases  you 

1 1  personally  handled,  did  any  of  them  ever  touch  on 

12  someone  as  prominent  as  the  President  of  the  United 

13  States  and  the  First  Lady? 

14  MR.  FOX:    Is  there  such  a  person?   Do  you 

15  want  to  define? 

16  MR.  CHERTOFF:    I  don't  know.    Maybe  the 

17  Chief  Justice. 

18  MR.  FOX:    Do  you  want  to  define  levels  of 

19  prominence? 

20  MR.  CHERTOFF:    1  want  to  know  in  her  mind. 

21  THE  WITNESS:    Well,  I  was  responsible  for 

22  an  investigation  which  ultimately  led  to  a  lawsuit 
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1  against  former  directors  and  officers  of  Midwest 

2  Savings  in  Minneapolis.   One  of  the  board  members  was 

3  Muriel  Humphrey,  who  was  married  to  former  Vice 

4  President  Humphrey,  so  she  was  the  former  vice 

5  president's  wife,  and  they  were  not  in  office  at  the 

6  time  that  this  investigation  was  conducted,  but  I 

7  would  consider  that  to  be  on  parallel  with  this. 

8  BY  MR.  CHERTOFF: 

9  Q      You  would  consider  that  to  be  on  parallel 

10  with  an  inquiry  touching  on  the  sitting  President  of 

1 1  the  United  States? 

12  A      It  wasn't  on  the  sitting  president. 

13  Q      And  his  wife? 

14  A      Well,  it  was  a  question  about  whether  she 

15  had  done  work  for  Madison,  yes. 

16  Q      Now,  so  do  you  or  do  you  not  have  a 

17  recollection  that  after  you  talked  to  Ms.  Schmidt, 

18  you  had  a  conversation  with  someone  in  the  press 

19  office? 

20  A      I  don't  have  a  clear  recollection,  but  I 

21  believe  that  I  would  have  had  to  talk  at  some  point 

22  to  Felicia  to  know  that  she  had  also  been  ~ 
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1  Q      Please  listen  to  the  question.    I'm  not 

2  asking  you  about  at  some  point.    After  you  were 

3  finished  with  Ms.  Schmidt,  did  you  immediately 

4  thereafter  get  in  touch  with  the  press  office? 

5  MR.  FOX:    She  was  answering  that  question. 

6  MR.  CHERTOFF:    I  didn't  want  at  some  point 

7  because  at  some  point  ~ 

8  MR.  FOX:    You  interrupted  her  before  she 

9  said  at  some  point  before  this  E-mail  was  sent. 

10  BY  MR.  CHERTOFF: 

11  Q      On  the  28th  of  September,  after  your  call 

12  with  Ms.  Schmidt,  did  you  get  into  contact  with  the 

13  press  office  at  the  RTC? 

14  A      i  believe  so. 

15  Q      Were  you  instructed  to  gather  information? 

16  A      I  do  not  specifically  remember  the 

17  conversation,  but  based  on  my  experience  with 

1 8  numerous  press  inquiries,  the  press  office  has  no 

19  independent  information  on  its  own  about  anything 

20  that  the  RTC  does.    I  cannot  remember  a  single 

21  instance  in  which  there's  been  a  press  inquiry  and 

22  the  press  office  has  just  handled  it  off  the  top  of 


1  their  heads. 

2  The  routine  practice  is  for  them  to  find 

3  someone  in  the  organization  who  would  have 

4  information  that's  relevant  and  then  take  that 

5  information  and  make  decisions  about  how  to  present 

6  it  to  the  press. 

7  Q      Does  that  mean  that  you  made  the  decision 

8  to  go  out  and  find  out  the  information? 

9  A      No. 

10  MR.  FOX:    That's  not  what  she  said. 

1 1  THE  WITNESS:    My  - 

12  BY  MR.  CHERTOFF: 

13  Q      Did  somebody  tell  you  to  do  it  or  did  you 

14  make  a  decision  yourself? 

15  MR.  FOX:    You've  asked  that  question 

16  twice. 

17  MR.  CHERTOFF:    1  don't  think  it's  been 

1 8  answered. 

19  MR.  FOX:   No,  she's  told  you  she  doesn't 

20  recall,  but  this  is  what  the  practice  is. 

21  BY  MR.  CHERTOFF: 

22  Q      Your  answer  is  you  don't  recall  whether  in 
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1  this  instance  you  were  asked  to  do  it? 

2  A      But  that  is  the  practice,  yes. 

3  Q      Now,  in  your  E-mail  AAB-3,  the  first 

4  paragraph  you  indicate  to  Mr.  Katsanos  and  to 

5  Felicia,  first  paragraph,  "as  you  may  know.  Sue 

6  Schmidt  of  Washington  Post  called  both  Felicia  and  me 

7  yesterday.   She's  focused  on  the  Rose  Law  Firm's 

8  representation  of  the  RTC.    To  be  honest,  I  think 

9  that  this  is  a  nonstory.    However,  she  asked  me  to 

10  check  something  and  call  her  back." 

1 1  Now,  is  the  "she"  to  whom  you  refer  here  as 

12  having  asked  you  to  check  something  and  call  back 

13  Felicia  or  Sue  Schmidt? 

14  A      I  don't  specifically  remember  what  was  in 

15  my  mind  when  I  wrote  this  E-mail  over  two  years  ago. 

16  From  the  context  of  the  paragraph,  I  believe  that  the 

17  reporter  asked  me  to  check  something,  but  it  is 

18  apparent  from  this  E-mail  that  1  am  not  calling  her 

19  back.   Instead,  1  am  providing  the  information  to  the 

20  press  office  to  respond  to  her. 

21  Q      Does  the  E-mail  indicate  to  you  that  your 

22  decision  to  go  out  and  get  information  was  not 
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1  spurred  by  a  request  made  by  Mr.  Katsanos  or 

2  Ms.  Neuringer  but  by  a  request  spurred  by 

3  Ms.  Schmidt?   That's  what  set  you  off? 

4  A      It  was  spurred  by  the  request  made  by 

5  Ms.  Schmidt,  but  based  on  almost  10  years'  worth  of 

6  experience  with  the  FDIC  and  RTC,  it  would  have  been 

7  irresponsible  of  me  to  hang  up  the  phone  with  the 

8  reporter  and  wait  until  somebody  else  told  me  to 

9  gather  information. 

10  Based  on  my  long  experience  with  the 

1 1  agency,  what  would  likely  happen  in  that  situation 

12  was  that  the  press  office  would  ask  me  to  gather  this 

13  information  and  provide  it  back  to  them,  so  I  believe 

14  that  at  some  point  during  the  day  on  September  28, 

15  1993,  I  did  speak  with  Felicia  Neuringer  and  informed 

16  her  of  the  contact.   I  do  not  remember  the  specific 

17  conversation.    I  believe  that  if  Felicia  had  not 

18  wanted  me  to  gather  information,  she  could  have  told 

19  me  that. 

20  Q      Now,  how  did  you  decide  in  addition  to 

21  checking  the  files  to  actually  reach  out  for  someone 

22  from  the  Rose  Law  Firm? 
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1  A      I  don't  remember  my  thought  process,  but  it 

2  seems  obvious  that  these  are  the  people  from  the  firm 

3  who  would  know  who  the  firm's  clients  were.   I  mean 

4  in  other  words,  how  would  I  know  who  the  law  firm's 

5  clients  were?  The  only  people  who  would  know  that 

6  would  be  the  law  firm  or  people  at  the  law  firm. 

7  Q      Well,  did  you  feel  that  it  was  incumbent  on 

8  you  to  have  an  answer  for  the  press  about  who  the 

9  firm's  clients  were? 

10  A      Well,  since  a  question  that  was  being 

1 1  raised  was  whether  Madison  had  been  a  client  of  the 

12  firm's,  it  seemed  to  me,  I  believe  —  and  I  don't 

13  remember  my  exact  thought  process,  but  sitting  here 

14  today,  it  seems  logical  to  me  that  I  would  need  to 

1 5  ask  someone  to  find  out  whether  Madison  had  been 

16  represented  by  the  Rose  Law  Firm. 

17  Q      Wasn't  the  question  to  you  only  whether  you 

1 8  knew  as  an  RTC  lawyer  that  Madison  had  been 

19  represented  by  the  firm? 

20  A      1  don't  remember  specifically  what  the 

21  question  was.    It  may  have  been.   I  don't  know. 

22 Q      Why  did  you  decide  that  you  wanted  to  move 
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1  beyond  what  you  knew  ~  you  would  have  known  as  of 

2  September  28,  and  gather  information  directly  from  of 

3  the  Rose  Law  Firm  concerning  its  prior  repreisentation 

4  of  Madison? 

5  A      I  don't  remember  my  exact  thoughts,  but  I 

6  am  a  responsible  person  and  if  a  press  inquiry  comes 

7  in,  and  I  know  from  my  long  experience  that  what  is 

8  going  to  happen  anyway  is  that  the  press  office  is 

9  going  to  try  to  find  someone  in  the  organization  to 

10  gather  information  which  it  certainly  would  not  have, 

1 1  then  1  was  being  responsible  and  trying  to  gather 

12  information  that  would  be  of  assistance  to  the  Office 

1 3  of  Corporate  Communications  and  I  provided  that 

14  information  to  that  office  within  24  hours. 

15  Q      My  question  to  you  was  ~  maybe  I  wasn't 

16  clear.  My  question  to  you  was  why  you  felt  it  was 

1 7  going  to  be  relevant  to  the  RTC  to  give  a  response  to 

1 8  the  press  about  anything  other  than  what  it  knew 

19  concerning  Rose's  representation  of  Madison  as 

20  opposed  to  actually  finding  out  what  Rose  knew? 

21  A      Well,  it  would  be  the  press  office's 

22  decision  as  to  whether  they  wanted  to  share  all 
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1  relevant  information  with  the  press  or  not,  but  it 

2  seems  to  me  now  sitting  here  that  it  is  better  to 

3  know  all  the  information  or  as  much  information  as 

4  you  can  get  in  a  reasonable  amount  of  time,  to  know 

5  that  information  yourself  before  making  decisions 

6  about  what  to  say  to  the  press. 

7  I  mean,  frankly,  it  would  seem 

8  irresponsible  to  me  to  treat  a  press  inquiry  as  an 

9  interrogatory  in  discovery  where  if  the  question 

10  isn't  written  exactly  just  so,  then  you  don't  provide 

1 1  an  answer  to  something  that's  really  relevant  but 

12  that  the  questioner  didn't  carefully  ask  for. 

13  Internally  what  you  want  to  do  is  gather  whatever 

14  information  you  can  and  then  once  you  have  that  pool 

15  of  information,  the  press  office  would  decide  what 

16  part  of  it  to  publicly  disclose. 

17  Q      Was  this  the  first  time  you  had  heard  about 

18  the  possibility  that  the  Rose  Law  Firm  had  previously 

19  represented  Madison  in  connection  with  an  effort  to 

20  raise  capital  for  the  bank? 

21  A      As  we  have  discussed,  there  was  some  kind 

22  of  a  press  inquiry,  not  to  me  directly,  in  1992.    I 
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1  don't  specifically  recall  what  the  substance  of  the 

2  alleged  representation  was. 

3  Q      But  this  was  pretty  specific? 

4  A      This  was,  yes. 

5  Q      Were  you  ignored  at  the  Rose  Law  Firm? 

6  A      Yes. 

7  Q      Did  you  call  up  because  you  wanted  to  find 

8  out  whether  they  had  misled  you? 

9  A      "Mislead"  or  "misled"  is  sort  of  a  harsh 

10  term,  but  I  was  not  pleased  to  have  this  kind  of 

1 1  inquiry  coming  in  from  a  reporter  under  circumstances 

12  in  which  I  think  it  is  clear  that  there  is  no  written 

13  disclosure  from  the  Rose  Law  Firm  of  this  issue  and 

14  so  my  perception  in  September  of  1993  was  that  this 

1 5  was  the  first  time  that  I  was  hearing  about  these 

16  issues.   And  really  what  you  have  alluded  to  may  be 

17  accurate,  which  is  perhaps  this  was  the  first  time 

18  that  I  had  been  told  in  specifics  that  the  Rose  firm 

19  had  represented  Madison  before  the  state  regulatory 

20  authorities. 

21  Q      Were  you  concerned  you  might  be  embarrassed 

22  in  the  press  over  this  incident? 
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1  A      At  that  time  no,  it  really  did  not  occur  to 

2  me  at  that  time  that  I,  a  staff  attorney,  would  ever 

3  be  dragged  through  the  press. 

4  Q      Now,  you  tried  to  call  Mr.  Donovan  on  the 

5  28th? 

6  A      Yes. 

7  Q      And  you  left  a  message  for  him? 

8  A      I  believe  so.   That's  what  this  record 

9  tends  to  indicate. 

10  Q      Now,  when  we  talk  about  this  record,  you're 

1 1  talking  about  AAB-1;  right? 

12  A      That's  correct. 

13  Q      And  I  want  to  be  sure  I  understand  this. 

14  AAB-2  records  every  call  made  to  or  from  your 

15  extension;  correct? 

16  A      Yes. 

1 7  Q      And  it  does  so  whether  or  not  the  call  is 

1 8  long  distance;  correct? 

19  A      Yes. 

20  Q      A AB- 1  records  only  long-distance  calls; 

2 1  correct? 

22 A      That  is  my  understanding. 


96 


1  Q      But  it  records  any  call  that  you  make  from 

2  any  telephone  at  the  RTC  using  your  access  number? 

3  A      I  believe  that's  right. 

4  Q      So  we  can  determine  from  AAB-1  that  the 

5  call  you've  identified  as  the  call  to  Mr.  Donovan  at 

6  6:15  on  September  28  was  not  made  at  your  extension; 

7  correct? 

8  A      I  think  that  must  be  right.    I  want  to  be 

9  clear  on  the  fact  that  I  did  not  prepare  these 

10  records,  but  that's  the  conclusion  that  I  personally 

1 1  would  reach. 

12  Q      At  the  very  least,  the  call  you  made  on 

13  September  28  at  6:15  p.m.,  which  appears  on  AAB-1 

14  which  is  the  record  generated  from  your  access  code, 

15  does  not  appear  on  AAB-2,  which  is  the  record  that's 

16  generated  from  your  extension? 

17  A      That's  correct. 

18  Q      And- 

19  MR.  FOX:    I  just  want  to  be  clear.   We  are 

20  not  really  100  percent  sure  how  these  records  are 

21  generated.  I  just  don't  want  to  mislead  you  about 

22  that. 
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1  MR.  CHERTOFF:    Well,  you  brought  them  in 

2  and  in  fact  had  made  a  presentation  based  on  them. 

3  MR.  FOX:    I  recognize  that,  but  they  were 

4  given  to  us  as  copies  of  documents  that  the  RTC  was 

5  producing  to  the  House,  and  I  just  don't  want  to  ~ 

6  and  we  are  giving  you  our  assumptions. 

7  BY  MR.  CHERTOFF: 

8  Q      Your  understanding  is  these  are 

9  RTC-generated  documents? 

10  A      That's  correct. 

1 1  Q      You  have  no  reason  to  believe  that  anyone 

12  has  monkeyed  with  the  documents,  have  you? 

13  A      No. 

14  Q      So  that  bearing  that  in  mind,  just  to  be 

15  clear,  AAB-1,  which  is  the  list  of  long-distance 

16  calls  made  with  your  access  code,  indicates  a 

17  telephone  call  at  6:15  to  Little  Rock  that  does  not 

18  appear  on  AAB-2,  which  is  supposed  to  be  a  list  of 

19  all  calls  to  or  from  your  extension? 

20  A      That's  correct. 

21  Q      Can  you  conclude  from  that  that  the  call 

22  you  made  to  Little  Rock  was  from  somewhere  other  than 
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1  your  extension? 

2  A      That  would  be  my  assumption,  correct. 

3  Q      You  did  not  hear  back  from  Mr.  Donovan  on 

4  September  28? 

5  A      I  do  not  believe  so. 

6  Q      Did  you  try  to  call  anybody  else  from  the 

7  Rose  Law  Firm? 

8  A      No. 

9  Q      Because  you  were  waiting  for  Mr.  Donovan's 

10  call? 

11  A      That's  right.    He  was  the  only  ~  as  we 

12  have  discussed  several  times,  he  and  Web  Hubbell  were 

13  the  two  people  who  worked  on  the  Frost  litigation  in 

14  connection  with  Madison,  so  they  would  be  the  people 

15  that  I  would  have  assumed  would  have  had  information 

16  that  would  be  responsive. 

17  Q      Why  didn't  you  turn  to  Mr.  Hubbell  first? 

18  A      Because  he  was  Associate  Attorney  General 

19  of  the  United  States  and  I  really  wasn't  sure  that  he 

20  would  respond  to  an  inquiry  from  me. 

21  Q      So  you  wanted  to  talk  to  Mr.  Donovan  first? 

22  A      Yes. 
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1  Q      So  on  the  28th  of  September,  you  did  not 

2  hear  back  from  Mr.  Donovan? 

3  A      I  don't  think  so. 

4  Q      And  you  have  no  recollection  of  hearing 

5  back  from  him? 

6  A      I  have  a  recollection  of  a  conversation 

7  with  him,  and  I  believe  another  partner  from  the  Rose 

8  Law  Firm,  who  I  believe  is  Ronald  Clark,  who  I  think 

9  is  their  managing  partner.    I  have  a  recollection  of 

10  them  calling  me  back  together. 

1 1  And  from  the  Exhibit  3,  we  can  see  that  by 

12  1 1:41  a.m.  on  September  29,  I  had  had  a  conversation 

13  with  people  from  the  Rose  Law  Firm,  so  sometime 

14  between  6:15  in  the  evening  on  September  28,  1993  and 

15  11:41  a.m.  the  next  morning,  September  29,  1993,  I 

16  did  speak  with  Rick  Donovan  and  I  believe  Ronald 

17  Clark,  and  I  believe  it  probably  was  in  the  morning, 

18  but  I'm  not  ~  I  can't  say  that  for  sure.    I  don't 

19  remember  the  exact  time  that  they  called  me  back. 

20  Q      Well,  the  calls  on  AAB-1  are  calls  you  — 

21  are  outgoing  calls;  correct? 

22 A      True. 
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1  Q      Now,  the  calls  on  AAB-2  are  incoming  calls; 

2  correct? 

3  A      Both. 

4  Q      Are  there  any  incoming  calls  from  Little  -- 

5  withdrawn. 

6  Are  there  any  incoming  calls  to  you  of  any 

7  length  of  time  after  6:15  p.m.  at  your  extension  — 

8  A      No. 

9  Q      --  on  the  28th  of  September? 

10  A      No. 

1 1  Q      And  is  the  number  that  you  left  for 

12  Mr.  Donovan  in  Little  Rock  the  number  of  your 

13  extension? 

14  A      I  believe  so. 

15  Q      Would  you  have  had  reason  to  leave  a  number 

1 6  other  than  that  of  your  extension? 

17  A      No. 

18  Q      So  you  conclude  from  that  that  the  call 

19  that  came  from  Mr.  Donovan  and  perhaps  Mr.  Clark  came 

20  the  next  morning? 

2 1  A      Yes.   Again  on  that  page  8  of  the 

22  Exhibit  2,  as  I  discussed  before,  you  can  see  that  on 


3830 

101 

1  the  morning  of  September  29,  1993,  there  are  several 

2  incoming  calls  that  are  long  enough  to  have  what  I 

3  would  characterize  as  a  meaningful  conversation.   You 

4  can  see  there's  one  at  9:22  which  lasted  26  minutes, 

5  one  at  9:58  which  lasted  a  little  over  20  minutes, 

6  and  one  at  10:20  which  lasted  12-1/2  minutes. 

7  Q      You  were  in  your  office  when  you  spoke  to 

8  Mr.  Donovan  and  Mr.  Clark? 

9  A      I  believe  so,  yeah. 

10  Q      And  there  were  no  calls,  incoming  calls  to 

1 1  your  office  after  6: 15  in  the  evening  on  September  28 

12  of  any  significant  duration  that  day? 

13  A      Right. 

14  Q      After  you  spoke  to  Mr.  Donovan  and  perhaps 

15  Mr.  Clark,  you  then  decided  to  call  Mr.  Hubbell? 

16  A      Yes. 

17  Q      Why  is  that? 

18  A      Well,  Mr.  Clark  had  no  personal  knowledge 

19  or  at  least  the  sense  I  had  in  the  conversation  was 

20  that  he  had  no  personal  knowledge  of  the  Rose  Law 

21  Firm's  work  for  Madison  in  the  1980s.    Donovan  seemed 

22  to  have  a  vague  recollection  but  was  very  imprecise. 
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1  I  believe  he  said  he  wasn't  sure  whether  the  firm  had 

2  even  billed  for  the  work. 

3  The  sense  of  it  was  that  he  was  minimizing 

4  the  work  but  it  also  appeared  to  me  just  from  the 

5  general  tenor  of  things  that  he  did  not  really  know 

6  the  facts  very  well. 

7  Q      Did  they  suggest  that  you  call  Mr.  Hubbell? 

8  A      I  don't  recall  whether  they  did  or  not.    It 

9  may  have  been  more  subtle  than  that.    It  may  have 

10  been  that  they  suggested  that  Hubbell  would  have  been 

1 1  the  person  who  would  probably  know  better.    1  don't 

12  recall  them  specifically  telling  me,  you  should  talk 

13  to  Web,  but  that  may  have  been  the  logical  inference 

14  to  draw  from  Donovan's  vague  recollection. 

15  Q      And  how  long  after  the  conversation  with 

16  Donovan  and  Clark  did  it  take  you  to  decide  to  call 

17  Hubbell? 

18  A      I  don't  have  a  clear  recollection  sitting 

19  here  today,  but  looking  at  these  records,  it's 

20  apparent  that  I  placed  a  call  to  the  office  of 

21  Associate  Attorney  General  at  10:57  a.m.  the  morning 

22  of  September  29,  so  essentially  immediately.   1  may 
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1  have  gotten  a  couple  of  calls  in  between,  but  within 

2  a  couple  of  hours. 

3  Q      Did  you  consult  with  anybody  before  you 

4  decided  to  call  Mr.  Hubbell? 

5  A      No. 

6  Q      You  didn't  think  it  was  something  ~  you 

7  didn't  think  that  the  placing  of  a  call  to  the 

8  Associate  Attorney  General  of  the  United  States  was 

9  something  you  ought  to  clear  first? 

10  A      It  didn't  occur  to  me  at  the  time.   Hubbell 

1 1  was  someone  who  I  knew  as  my  contractor,  so  in  that 

12  context,  1  would  call  other  contractors  without 

13  getting  permission  from  anybody,  so  1  think  1  may 

14  have  done  it  impulsively.    I  don't  think  I  cleared  it 

15  with  anybody. 

16  Q      Did  you  mention  in  your  E-mail  to 

1 7  Mr.  Katsanos  that  you  were  in  the  process  of  trying 

18  to  get  ahold  of  Mr.  Hubbell? 

19  A      I  don't  remember. 

20  Q      Take  a  look  at  it. 

21  (Witness  reviewed  the  document.) 

22 A      This  has  a  general  note  that  I  have  spoken 
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1  to  Rose  partners  who  worked  with  me  on  the  Madison 

2  case.   1  believe  1  had  spoken  to  Rick  Donovan  by 

3  then,  and  I'm  not  sure  why  I  had  "partners,"  plural. 

4  It  may  be  because  Mr.  Clark  was  on  the  telephone,  but 

5  1  don't  —  this  E-mail  does  not  specifically  say  that 

6  I'm  going  to  try  to  reach  Mr.  Hubbell. 

7  Q      Is  there  some  reason  you  didn't  put  that  in 

8  there? 

9  A      Well,  again,  I  really  didn't  know  whether 

10  Hubbell  would  call  me  back,  and  this  is,  you  know,  a 

1 1  press  inquiry  from  a  reporter.  Mis.  Schmidt,  who  has 

12  been  from  time  to  time  critical  of  the  RTC  generally, 

13  and  so  I  think  that  probably  was  also  in  the  back  of 

14  my  mind,  that  this  would  be  an  inquiry  that  the  press 

15  office  would  want  to  be  able  to  respond  to  fairly 

16  quickly. 

1 7  Q      Who  told  you  from  the  Rose  Law  Firm  that 

18  Mrs.  Clinton  did  not  work  on  the  project  involving 

19  raising  capital  for  Madison? 

20  A      I  think  it  was  Donovan.    I  think  that  he 

21  was  ~  again,  my  recollection  of  the  conversation  is 

22  that  he  seemed  vague  and  so  I  was  not  confident  that 
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1  he  really  had  personal  knowledge  of  the  things  he  was 

2  talking  about,  but  I  believe  it  was  him  that  told  me 

3  at  that  time  that  she  had  not  worked  on  that  project, 

4  but  I  did  not  ask  him  specifically,  you  know,  whether 

5  he  had  gone  back  through  all  their  old  files,  or  I 

6  didn't  question  him  carefully  on  what  the  basis  of 

7  his  knowledge  was. 

8  Q      Did  he  tell  you  that  they  hadn't  billed  for 

9  the  work  that  they  did  on  raising  capital? 

10  A      He  —  I  believe  he  was  the  one  who  said  to 

1 1  me  that  he  didn't  think  they  had  billed. 

12  Q      After  you  wrote  this  E-mail,  did 

13  Mr.  Katsanos  or  Ms.  Neuringer  ask  you  to  go  and  do 

14  any  additional  follow-up  work  in  gathering 

15  information? 

16  A      Not  that  I  recall. 

17  Q      Did  you  do  any  additional  follow-up  work? 

18  A      Subsequently  Jack  Smith,  who  is  the  FDIC 

19  deputy  general  counsel,  called  me  on  several 

20  occasions  through  the  fall  of  1993  and  asked  me 

21  factual  questions  about  Madison  because  Mr.  Smith  was 

22  attempting  to  respond  to  questions  from  Susan 
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1  Schmidt,  The  Washington  Post  reporter. 

2  So  to  be  clear,  I  don't  believe  that 

3  Katsanos  or  Neuringer  subsequently  asked  me  to  gather 

4  information,  but  I  do  believe  that  Mr.  Smith  from  the 

5  FDIC  did  make  several  inquiries  of  me  and  that  I  did 

6  find  information  and  give  it  to  him. 

7  Q      Where  did  you  get  the  information  ft-om? 

8  A      I  guess  by  that  point,  we  had  pulled  the 

9  closed  files  out  of  storage  to  make  copies  to  send  to 

10  Kansas,  and  so  we  ~  gosh,  you  know,  I  don't  remember 

1 1  clearly  whether  we  kept  a  full  copy  at  that  point  of 

12  all  the  files  or  whether  it  was  more  a  matter  of  my 

13  secretary  now  being  familiar  with  how  to  find  the 

14  FDIC  closed  files  and  how  to  get  into  those  files  and 

15  get  me  information  as  necessary. 

16  I  don't  believe  that  I  personally  took 

17  possession  of  Madison  files  during  that  period. 

18  Q      Well,  after  you  sent  this  E-mail  at  11:41 

19  on  September  29,  did  you  continue  to  try  to  reach 

20  Mr.  Hubbell? 

21  A      No. 

22  Q      No? 
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1  A      No. 

2  Q      Did  Mr.  Hubbell  reach  you? 

3  A      Yes. 

4  Q      When  was  that? 

5  A      It  was  within  the  next  day  or  two.    I  don't 

6  remember  exactly  when  he  called. 

7  Q      But  you  didn't  make  any  further  efforts  to 

8  reach  him? 
A      No. 
Q      You  didn't  try  to  reach  him  before  --  let 

me  withdraw  the  question. 

The  only  time  you  tried  to  reach  him  was  on 
the  morning  of  September  29,  shortly  before  you  sent 
this  E-mail,  after  you  had  spoken  to  Mr.  Donovan? 

A      Yes,  I  believe  so. 

Q      And  after  that,  the  next  contact  you  had 
with  him  is  when  he  called  you  back? 

A      That's  right. 

Q      What  was  your  discussion  with  him? 

A      I  believe  that  I  told  him  that  the  reporter 
had  called  and  asked  questions  about  whether  the  Rose 
Law  Firm  had  represented  Madison  before  it  failed.    1 


1  believe  that  he  reminded  me  that  the  issue  that  had 

2  come  up  while  the  case  was  pending  was  his  family 

3  relationship  with  Seth  Ward. 

4  And  my  recollection  is  that  he  left  me  with 

5  the  impression  that  he  had  not  personally  represented 

6  Madison  before  it  failed  and  that  the  firm,  the  Rose 

7  Law  Firm,  had  not  had  an  effective  way  of  checking 

8  conflicts  in  1989  when  I  hired  them  to  work  on  the 
accounting  case,  and  that  it  was  a  relatively  small 
amount  of  work.    And  it  seems  to  me  that  in  that 
conversation  he  also  told  me  that  he  personally  did 
not  know  in  1989  that  others  in  the  firm  had  worked 
for  Madison  in  1985  and  1986. 

Q      Did  he  tell  you  that  Mrs.  Clinton  had  or 
had  not  done  work  on  raising  capital  for  Madison? 

A      I  don't  recall  that  he  particularly 
mentioned  Mrs.  Clinton  one  way  or  the  other. 

Q      Did  you  tell  him  that  this  whole  effort  by 
you  to  call  him  was  generated  by  a  Washington  Post 
inquiry? 

A      Yes. 

Q      Did  you  indicate  to  him  that  he  should  get 

41-379  97-  12 
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1  in  touch  with  Mr.  Katsanos? 

2  A      No. 

3  Q      Did  you  subsequently  write  an  E-mail  to 

4  Mr.  Katsanos  indicating  that  you  had  had  a 

5  conversation  with  Mr.  Hubbell  and  what  Mr.  Hubbell 

6  had  said? 

7  A      1  don't  recall. 

8  Q      Have  you  ever  seen  such  an  E-mail? 

9  A      1  don't  recall  seeing  one.    I  think  that 

10  the  information  that  Hubbell  gave  me  in  his 

1 1  conversation  with  me  was  basically  consistent  with 

12  what  Donovan  had  told  me  at  that  time,  so  I  don't 

13  remember  whether  I  sent  a  follow-up  E-mail  to 

14  Katsanos  or  not,  but  if  I  did,  I  don't  think  it  would 

15  have  had  much  to  say,  except  that  I  had  now  talked  to 

16  yet  another  person  who  had  sort  of  minimized  the 

17  issue. 

18  Q      But  didn't  you  think  Mr.  Katsanos  would  be 

19  particularly  interested  in  what  the  Associate 

20  Attorney  General  said  about  his  recollection  of  this? 

21  A      Well,  no,  because  you're  in  sort  of  a 

22  difficult  situation  in  that  this  shouldn't  - 
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1  Hubbell's  recollection  shouldn't  carry  particularly 

2  more  weight  than  someone  who  is  at  the  law  firm  and 

3  who  is  still  dealing  with  us.    I  don't  recall 

4  specifically  what  I  thought  about  that. 

5  At  the  beginning  of  this  deposition  you 

6  asked  me  not  to  speculate  and  I'm  letting  myself  do 

7  that,  so  ~ 

8  Q      How  did  you  get  AAB-3  to  bring  here  today?- 

9  A      This  copy,  1  think,  frankly  was  given  to  us 

10  during  the  House  Banking  Committee  hearing,  I  think. 

1 1  I'm  not  sure. 

12  Q      By  whom? 

13  A      Or  just  before.   Ms.  Garcia,  who  is  a  staff 

14  member  on  the  House  side. 

15  Q      Staff  member  for  whom? 

16  A      The  Democrats. 

17  Q      This  fax  line  here,  202-226-0070,  do  you 

1 8  know  whose  number  that  is? 

19  A      No. 

20  Q      Did  you  ask  Ms.  Garcia  if  she  had  seen  any 

21  other  E-mails  between  you  and  Mr.  Katsanos  regarding 

22  press  inquiries  on  this? 
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1  A      Well,  I  should  be  clear.   This  I  believe 

2  was  given  to  my  lawyer.    I  did  not  have  the 

3  conversation  with  her  or  receive  documents  from  her. 

4  Q      Do  you  have  an  understanding  of  whether  any 

5  request  was  made  by  anybody  representing  you  to  her, 

6  Ms.  Garcia,  for  any  additional  E-mails? 

7  MR.  FOX:   Now,  wait  a  minute. 

8  THE  WITNESS:    I  didn't  understand  the 
question. 

MR.  FOX:    Are  you  asking  whether  I  made  any 
request? 

MR.  CHERTOFF:    Well,  I'm  asking  if  she  has 
an  understanding  that  she  made  such  a  request,  yeah. 

MR.  FOX:    That  would  call  for  privileged 
communication. 

MR.  CHERTOFF:    I  don't  think  your 
communication  with  the  House  Democrats  is  privileged. 

MR.  FOX:    My  communication  with  her  is 
clearly  privileged. 

MR.  CHERTOFF:    You're  asserting  the 
privilege  on  that? 

MR.  FOX:    Yes. 
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1  BY  MR.  CHERTOFF: 

2  Q      Did  you  make  any  effort  to  obtain  either 

3  directly  or  indirectly  from  any  source  any  other 

4  E-mails  that  you  sent  to  Mr.  Katsanos  on  this  subject 

5  matter? 

6  MR.  FOX:    Exclude  from  your  answer  any 

7  conversations  you  had  with  me. 

8  MR.  CHERTOFF:   No,  it  doesn't,  because  let 
me  be  quite  clear. 

MR.  FOX:    I'm  instructing  her  to  exclude  it 
in  the  answer.    I  understood  your  question  didn't, 
but  I'm  instructing  her. 

MR.  CHERTOFF:    Let  me  put  it  on  the 
record.   My  question  requests  that  if  she  requested 
anybody,  including  her  lawyer,  to  get  something,  I 
don't  think  that's  privileged. 

MR.  FOX:    I  do. 

MR.  CHERTOFF:    Well,  I'm  putting  it  on  the 
record.   You  want  to  instruct  her  not  to  answer? 

MR.  FOX:    Right.    She  can  answer  with 
respect  to  anybody  other  than  me. 

BY  MR.  CHERTOFF: 
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1  Q      Answer  as  much  of  it  as  you're  going  to 

2  answer  and  the  rest  we'll  deal  with  later. 

3  A      Putting  aside  any  communications  with  my 

4  lawyer,  I  have  not  asked  —  I  have  not  myself  had 

5  conversations  with  anybody  from  the  House  or  the 

6  Senate  during  this  whole  proceeding.   Internally  at 

7  the  RTC,  I  turned  over  my  Madison  records  to  Mark 

8  Gabrellian  over  a  period  of  time. 

9  I  did  not  keep  copies  of  all  my  records.   I 

10  don't  remember  off  the  top  of  my  head  frankly  whether 

1 1  this  was  a  record  that  I  kept  or  not,  but  the  RTC  has 

12  had  custody  of  my  records  since  I  quit  the  Madison 

13  investigation  in  March  of  1994. 

14  During  the  spring  of  1994  when  the  reports 

1 5  first  began  to  surface  in  the  press  that  Jean  Lewis 

16  had  secretly  recorded  my  conversation,  quite  frankly 

17  at  that  point  I  became  concerned  about  security  in 

18  the  RTC  and  at  that  point  I  believe  that  I  handed 

19  over  Madison  files  to  Mark  Gabrellian,  which  were  RTC 

20  files,  and  I  believe  that  I  took  home  my  own  personal 

21  things  out  of  my  desk.    And  1  think  over  time  in 

22  sorting  out  my  things  at  home  I  found  some  RTC 
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1  Madison  papers  and  I  have  subsequently  produced  those 

2  to  Gabrellian  to  be  produced  to  either  the  House  or 

3  the  Senate. 

4  Q      When  you  called  on  September  28  to  the  Rose 

5  Law  Firm  in  Little  Rock  at  6:15  in  the  evening  and 

6  left  a  message,  did  you  hear  back  from  Mr.  Donovan 

7  immediately  thereafter? 

8  A      As  I've  testified,  I  don't  remember  the 

9  specific  time  of  his  phone  call.   Based  on  our  joint 

10  review  of  these  phone  records,  it  does  not  appear 

1 1  that  he  called  me  back  that  night.    Instead,  it  seems 

12  more  likely  that  he  called  me  back  the  next  day,  and 

13  I  certainly  will  testify  that  I  have  not  received  any 

14  telephone  call  at  home  from  Mr.  Donovan  or  anybody 

15  else  from  the  Rose  Law  Firm. 

16  Q      Well,  after  you  placed  your  call  to 

17  Mr.  Donovan  at  6:15  in  the  evening,  did  you  go  home? 

18  A      I  don't  remember  specifically.   From 

19  looking  at  these  phone  records,  it  looks  like  I  made 

20  a  couple  of  other  calls,  the  last  of  which  seems  to 

21  be  about  7:30,  so  I  don't  have  a  specific 

22  recollection,  but  it  seems  like  I  did  some  other 
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1  business  before  I  went  home. 

2  Q      Well,  looking  to  the  records,  again  on 

3  AAB-1,  after  your  1-1/2  minute  call  leaving  a  message 

4  to  Little  Rock,  you  made  a  call  to  Morristown  to  a 

5  law  firm,  I  take  it? 

6  A      That's  Rutger  Danzig,  yes. 

7  Q      Then  after  that  you  made  a  phone  call  to 

8  Irvine? 
A      Yes,  I  believe  that  those  are  ~  actually 

there  are  two  calls  to  the  same  number.  To  the  best 
of  my  recollection,  that  is  the  RTC  office  in  Irvine, 
California. 

Q      Now,  between  the  time  that  you  made  your 
call  at  6:15  and  the  time  you  completed  your  call  to 
Irvine,  had  you  gotten  a  call  back  from  Mr.  Donovan 
or  Mr.  Clark  from  the  Rose  Law  Firm? 

A      I  don't  believe  so.    And  again,  if  we  sort 
of  look  at  the  time  periods,  I  don't  know,  I  suppose, 
there's  five  minutes  or  so  between  calls,  so  it's 
possible  timewise  but  I  don't  recall  that  happening. 

Q      Well,  did  you  get  a  call  back  between  ~ 

when  I'm  saying  the  call  back,  I'm  talking  about  this 

06" 

1  call  in  which  you  had  a  discussion  with  Mr.  Donovan 

2  and  Mr.  Clark  about  what  they  recalled. 

3  A      Right. 

4  Q      How  long  would  you  say  that  conversation 

5  took  at  a  minimum? 

6  A      At  a  minimum  five  minutes. 

7  Q      So  bearing  that  in  mind,  do  you  think  they 

8  called  you  back  right  after  you  hung  up  at  6:15  and 
completed  the  call  before  6:20? 

A      I  don't  think  so. 

Q      Do  you  think  they  called  you  back  at  6:20 
and  completed  the  call  before  ~  I'm  sorry,  after  you 
had  completed  your  6:20  call,  which  is  1.8  minutes 
long,  and  then  completed  their  call  back  by  6:28? 

A      I  don't  think  so. 

Q      Do  you  think  that  they  completed  the  call 
to  you  between  the  time  you  hung  up  on  the  Irvine 
call  at  about  6:31  and  the  time  you  called  Irvine 
back  at  6:52? 

A      I  don't  think  so. 

Q      So  this  —  and  then  do  you  think  that  they 
called  you  back  between  the  time  you  finished  your 
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1  Irvine  call,  which  was  essentially  at  7:10,  and  the 

2  time  you  called  Los  Angeles  at  7:1 1? 

3  A      The  Los  Angeles  call  is  to  Tuttle  &  Taylor, 

4  another  of  our  RTC  contractors,  and  no,  I  do  not 

5  think  so. 

6  Q      So  from  the  phone  records  that  take  you 

7  from  the  end  of  the  29th  until  about  7:45  or  so,  it 

8  looks  as  if  you  —  it  would  have  been  pretty  nigh 

9  impossible  to  have  this  conversation  with  Mr.  Donovan 

10  and  Mr.  Clark  you've  testified  about  during  the 

1 1  balance  of  the  time  on  the  28th  of  September,  at 

12  least  between  6:15  and  7:45. 

13  A      That's  correct. 

14  Q      And  it  follows  from  that  that  your  call  in 

15  accordance  with  your  testimony,  that  your  call  to 

16  Mr.  Hubbell  did  not  occur  --  your  first  call  to 

17  Mr.  Hubbell  did  not  occur  until  sometime  thereafter? 

18  A      Correct. 

19  Q      And  you  stand  by  that  testimony? 

20  A      Yes. 

21  Q      You're  quite  positive  that  you  didn't  call 

22  Mr.  Hubbell  after  you  had  tried  to  leave  a  message 
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1  for  Mr.  Donovan  and  hadn't  gotten  through  to  him? 

2  A      1  don't  remember  doing  that. 

3  Q      You've  had  testified  at  great  length  over 

4  the  last  45  minutes  about  this? 

5  MR.  FOX:    But  she's  never  told  you  anything 

6  but  what  her  best  recollection  is  and  what  she's 

7  construed  from  her  records.   Don't  try  to  use  the 

8  "quite  positive"  as  though  she  remembers  this  100 

9  percent.   She's  never  said  that. 

10  MR.  CHERTOFF:    Everything  anybody  testifies 

11  to  is  based  on  their  recollection. 

12  BY  MR.  CHERTOFF: 

13  Q      1  want  to  ask  you,  having  given  all  the 

14  testimony  you've  given  up  to  now  for  the  past  30  or 

15  40  minutes,  did  you  call  Mr.  Hubbell  only  after  you 

16  had  spoken  to  Mr.  Donovan  and  Mr.  Clark  or  did  you 

17  call  him  before  you  had  spoken  to  Mr.  Donovan  and 

18  Mr.  Clark? 

19  A      To  the  best  of  my  recollection,  it  was 

20  afterwards,  but  I  do  not  have  a  clear  recollection  of 

21  it.    My  sense  in  my  own  mind  is  that  there  was 

22  essentially  some  telephone  tag,  some  calling  and 
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1  leaving  messages,  and  that  it  was  after  I  spoke  with 

2  Donovan  and  probably  Clark  and  it  seemed  to  me  that 

3  their  understanding  of  the  situation  was  vague.    My 

4  best  recollection  is  that  it  was  only  after  that  that 

5  I  tried  to  reach  Mr.  Hubbell. 

6  Q      And  the  reason  for  that  is  because  having 

7  exhausted  whatever  effort  you  made  with  Mr.  Donovan 

8  and  Mr.  Clark,  you  then  felt  that  Mr.  Hubbell  was  the 
next  best  recourse? 

A      I  believe  so. 

Q      You  didn't  turn  to  Mr.  Hubbell  as  a  first 
recourse,  did  you? 

A      To  the  best  of  my  recollection,  I  did  not. 

Q      You  told  us  earlier  that  you  would  have  -- 
that  because  of  Mr.  Hubbell's  position,  you  would 
have  been  reluctant  to  pick  up  the  phone  and  call  him 
first? 

A      Both  because  of  his  position  and  because  he 
was  no  longer  employed  at  the  law  firm,  so  while  he 
certainly  could  tell  me  facts,  it  was  a  more 
complicated  situation  because  he  was  no  longer  part 
of  the  law  firm,  and  if  the  law  firm  had  any  kind  of 

1  client  issues,  he  was  now  sort  of  a  step  removed  from 

2  that,  so  it  was  both  of  those  things. 

3  Q      Now,  did  you  on  the  29th  of  September  have 

4  communication  with  anybody  else  within  the  RTC 

5  concerning  this  press  inquiry? 

6  A      I  believe  that  I  mentioned  it  to  Tom 

7  Hindes,  and  the  reason  I  think  that  is  when  I  reread 

8  this  E-mail  from  September  29,  if  you  go  to  the 
second  page  of  the  E-mail,  which  is  the  second  page 
of  Exhibit  AAB-3,  it  talks  about  a  letter  from  Vince 
Foster  which  deals  with  representations  that  the  Rose 
Law  Firm  made  to  the  government  in  1989. 

Although  the  E-mail  does  not  say  so 
specifically,  it's  my  best  recollection  that  it  was 
Tom  Hindes  who  suggested  to  me  that  I  look  in  certain 
contractor  files  to  see  what,  if  anything,  the  Rose 
Law  Firm  had  submitted  in  writing  during  that  time 
period. 

During  the  winter  of  1989,  Mr.  Hindes  was 
employed  at  the  Federal  Home  Loan  Bank  board.    It  is 
my  general  understanding  that  during  that  period  at 
the  Federal  Home  Loan  Bank  board,  the  lawyers  were 
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1  aware  that  a  number  of  Arkansas  savings  and  loans 

2  were  going  to  fail  and  were  in  the  process  of  trying 

3  to  set  up  some  kind  of  coordinated  response. 

4  It's  my  further  understanding  that 

5  Mr.  Hindes  was  one  of  the  people  involved  in  that 

6  project  at  the  Home  Loan  Bank  board  and  that  he  at 

7  that  time  had  a  general  recollection  that  they  were 

8  working  on  this  project. 

9  So  again,  to  be  clear,  in  1993,  1  believe 

10  that  I  had  —  I  mentioned  to  Hindes  that  I  had  gotten 

1 1  this  reporter's  call.   I  believe  that  he  had  a 

12  general,  not  detailed,  but  general  recollection  about 

13  this  Arkansas  project  that  he  had  worked  on  in  1989, 

14  and  that  based  on  his  recollection,  I  went  to  look  at 

15  certain  contractor  files  and  it  was  in  those  files 

16  that  I  found  this  letter  from  Mr.  Foster. 

17  Q      Did  you  communicate  with  Ms.  Yanda  and 

18  Janet  Sheldon  and  Beth  McClain  on  the  issue  of  these 

19  calls? 

20  A      I  don't  remember  it  but  you're  holding  a 

21  document  which  must  indicate  it. 

22 Q      Let  me  ask  you,  on  the  morning  of  the  29th, 
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1  were  you  spending  the  balance  of  the  morning  on  this 

2  issue,  this  press  call? 

3  A      I  don't  have  a  clear  recollection.   It's 

4  obvious  from  the  phone  records  that  I  had  several 

5  relatively  long  telephone  calls.    It's  also  obvious 

6  from  the  phone  records  that  I  again  placed  a  call  to 

7  Los  Angeles.   This  would  be  Tuttle  &  Taylor. 

8  I  infer  from  the  Los  Angeles  call,  both 

9  that  morning  and  a  series  of  Los  Angeles  and  southern 

10  California  calls  at  the  end  of  the  day  on  the  28th 

1 1  that  something  must  have  been  happening  in  the 

12  Pacific  Savings  director  and  officer  case,  because 

13  these  numbers  are  in  Los  Angeles  to  the  lawyer  at 

14  Tuttle  &  Taylor,  our  outside  counsel  on  that  case, 

15  and  to  the  investigator  in  the  RTC's  southern 

16  California  office,  who  would  have  been  working  on 

17  this.    I  don't  remember  specifically  what  the  issue 

18  was  but  it's  clear  there  are  a  whole  series  of 

19  conversations  about  something  to  do  with  that  project 

20  in  California. 

21  Q      Well,  were  you  nervous  as  of  the  morning  of 

22  September  29  about  where  this  press  scrutiny  was 
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1  going  to  put  you? 

2  A      No. 

3  Q      Were  you  focused  on  fact  that  there  was  a 

4  lot  of  press  attention  on  this  matter  because  the 

5  Clintons  were  involved? 

6  A      I  don't  think  at  that  time  there  was  a  lot 

7  of  press  attention.   There  had  been  some  limited 

8  attention  a  year  and  a  half  before  in  1992,  but  to  my 
knowledge,  in  September  of  1993,  there  was  no  press 
attention. 

Q      Were  you  aware  as  of  the  29th  of  September 
that  there  had  been  allegations  made  in  connection 
with  an  indictment  in  Little  Rock  by  someone  there 
concerning  the  Clintons? 

A      You  know,  as  we  sit  here  two  years  later,  I 
cannot  recall  specifically  when  I  heard  that,  1 
believe  the  individual  is  David  Hale,  that  he  had 
made  some  type  of  allegations  that  have  something  to 
do  with  the  Small  Business  Administration.    I've 
never  had  a  clear  sense  of  exactly  what  he  was 
indicted  for  or  exactly  what  he  has  accused  I  believe 

Mr.  Clinton  of  doing. 
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1  Q      Did  that  enter  into  your  thinking  on  the 

2  29th  when  you  were  trying  to  formulate  a  response  to 

3  these  press  inquiries? 

4  A      No,  because  the  Rose  representation  of 

5  either  Madison  before  it  failed  or  the  government  in 

6  the  accounting  case  had  nothing  to  do  with  the  Small 

7  Business  Administration.    I'm  not  sure  as  we  sit  here 

8  today  that  I  even  knew  about  David  Hale's  allegations 

9  at  the  time  of  these  calls,  but  as  I  sit  here  today, 

10  I  can't  see  any  real  connection  between  them  so  — 

1 1  Q      Did  you  have  a  practice  of  following 

12  stories  involving  allegations  against  the  Clintons  in 

13  the  paper? 

14  A      No. 

15  Q      Did  you  have  friends  in  Arkansas  who  kept 

16  you  informed  about  allegations  involving  the 

17  Clintons? 

18  A      No. 

19  Q      I'm  going  to  show  you  —  see  if  I  can  focus 

20  your  attention  on  what's  been  provided  to  us  as  Bates 

21  number  JY  0203.    I'm  going  to  ask  you  to  look  at 

22  this.    This  is  an  E-mail  to  Beth  McClain,  Janet 


3842 

125 

1  Sheldon  and  Julie  Yanda  from  you  dated  September  29, 

2  1993.    It's  in  the  morning. 

3  MR.  KRAVITZ:    What's  the  number  on  that 

4  again,  Mike? 

5  MR.  CHERTOFF:    JY  0203. 

6  BY  MR.  CHERTOFF: 

7  Q      And  I  want  to  direct  your  attention  in 

8  particular,  I'll  give  you  the  whole  thing  to  read,  to 

9  the  second  paragraph,  where  it  says  "because  Hillary 

10  Clinton  was  a  member  of  the  Rose  firm,  we  receive 

1 1  inquiries  from  time  to  time  about  its  work  for  the 

12  RTC.    I  have  heard  that  following  their  indictments 

13  last  week,  several  criminal  defendants  have  made  some 

14  type  of  allegations  against  either  the  Clintons  or 

15  the  Rose  firm.    This  may  have  sparked  new 

16  inquiries." 

17  Take  a  look  at  that  for  a  moment. 

18  (Witness  reviewed  the  document.) 

19  Is  that  your  E-mail? 

20  A      I  do  not  specifically  recall  writing  or 

21  sending  this  E-mail,  but  it's  ~  the  record  seems  to 

22  indicate  that  it's  from  me  to  the  people  that  you 
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1  have  described. 

2  Q      And  it  relates  to  the  press  inquiries  you 

3  had  had  the  day  before  from  Ms.  Schmidt;  right? 

4  A      There's  a  passing  mention,  yes. 

5  Q      Read  the  passing  mention,  please. 

6  A      "For  what  it's  worth,  I've  already  had 

7  inquiries  from  the  Washington  Post." 

8  Q      Is  there  any  doubt  in  your  mind  that  that 

9  refers  to  the  call  from  Sue  Schmidt,  the  earlier  call 

10  on  the  28th  of  September? 

11  A      No. 

12  Q      What  was  the  reason  you  sent  this  E-mail? 

13  A      Well,  I  don't  specifically  remember.  This 

14  seems  to  be  responding  to  questions  by  one  or  some  of 

1 5  the  people  who  have  ~  to  whom  I  am  addressing.   I 

16  don't  know  why  I  would  have  taken  it  upon  myself  to 

17  give  background  on  the  accounting  case  or  send  this 

18  E-mail.    Is  there  a  prior  E-mail? 

19  Q      I'm  afraid  I  can't  answer  questions.    I  can 

20  tell  you  this  is  all  I  have. 

21  My  question  to  you  though  is  why  would  you 

22  have  taken  it  upon  yourself  to  give  information  about 
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1  what  you  had  heard  concerning  allegations  made  by 

2  David  Hale? 

3  A      Well,  as  we  saw  from  the  E-mail  from  the 

4  summer  of  1993,  I  believe  from  Julie  Yanda,  one  of 

5  the  reasons  that  I  was  given  for  having  my  old  files 

6  pulled  out  of  storage  and  copied  and  sent  was  that  I 

7  believe  Julie  Yanda  had  told  me  that  they  anticipated 

8  or  were  already  getting  Freedom  of  Information  Act 
inquiries,  which  could  be  from  the  press  or  could  be 
from  other  people,  so  it  seems  to  me  that  I  would 
have  known  generally  that  Julie  was  working  on 
something  to  do  with  Madison  and  that  it  would  be 
useful  or  marginally  interesting  for  her  to  know  that 
another  inquiry  had  come  in. 

I'm  trying  to  think  why  I  would  have  copied 
Beth  McClain.    Beth  McClain  is  a  person  in  the 
Washington  office  who  really  oversees  our  computer 
records,  and  I'm  trying  to  remember  who  Janet  Sheldon 
is.    I  don't  have  a  clear  sense  of  it,  but  she  may  be 
somebody  in  either  an  office  that  deals  with  Freedom 
of  Information  Act  inquiries  or  press  inquiries  in 

Kansas. 
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1  So  I  guess  I'm  wondering,  frankly,  if 

2  either  Beth  McClain  or  Janet  Sheldon  or  even  Julie 

3  Yanda  sent  me  any  kind  of  request  for  informafion  and 

4  that  this  was  my  response. 

5  Q      Well,  what's  the  time  on  that  E-mail? 

6  A      Well,  it  says  8:20  central  daylight  time, 

7  so  that  would  be  9:20  eastern  time. 

8  Q      So  they  would  have  had  to  send  a  request 
very  early  in  the  morning  their  time  in  order  for 
this  to  be  a  response;  correct? 

A      No.    I  mean  they  could  have  sent  me  a 
message  the  day  before. 

Q      And  you  think  they  asked  you  for 
information  about  the  Hale  indictment  or  allegations 
against  the  President  that  were  unrelated  to  the  RTC? 

A      Well,  as  I've  testified,  I  don't  have  a 
clear  recollection.   I  don't  have  a  recollection  of 
sending  this  E-mail  at  all,  so  to  some  extent  I'm 
speculating  about  them  asking  me  for  information 
first.    I  do  not  recall  the  nature  of  their  inquiry, 
if  any. 

Q      Did  you  get  involved  during  this  period  of 
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1  time,  which  is  to  say  in  late  September  or  early 

2  October  1993,  in  examining  either  --  any  of  the 

3  criminal  referrals  relating  to  Madison  or  any  reports 

4  or  summaries  of  such  criminal  referrals? 

5  A      No. 

6  Q      Completely  outside  of  your  jurisdiction? 

7  A      Correct. 

8  Q      Is  there  any  reason  you  would  have  ever 

9  have  handled  those  criminal  referrals? 

10  A      What  do  you  mean  when  you  say  "handled"? 

1 1  Q      Had  them  physically  in  your  possession  or 

12  available  to  you. 

13  A      Not  during  the  time  in  which  they  were 

14  being  prepared. 

15  Q      What  about  thereafter? 

16  A      1  believe  that  in  November  of  1993,  when 

17  the  FDIC  legal  division  started  its  inquiry  into  the 

18  Rose  Law  Firm's  disclosures  with  regard  to  its 

19  representation  of  us  in  the  accounting  case,  that  Tom 

20  Schultz,  who  was  working  for  Jack  Smith  --  I  think  he 

21  still  does  work  for  Jack  Smith  --  asked  me  for  my 

22  files  on  Madison,  and  I  believe  that  in  the  course  of 
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1  that,  that  1  sent  some  kind  of  request  to  the  people 

2  in  Kansas  to  provide  copies  not  only  of  the  new 

3  criminal  referrals  but  of  the  indictment  of  McDougal 

4  from  back  a  few  years  before  to  Tom  Schultz  so  that 

5  he  could  use  them  in  his  project. 

6  Q      Why  did  you  send  that  request  instead  of 

7  Mr.  Schultz? 

8  A      Well,  Mr.  Schultz  had  asked  me  to  provide     - 

9  everything  that  I  had,  and  1  was  trying  to  encourage 

10  everybody  to  submit  whatever  they  had  that  could 

1 1  possibly  be  helpful. 

12  Q      So  you  told  Mr.  --  you  told  --  who  did  you 

1 3  contact  out  in  Kansas  to  get  this? 

14  A      1  don't  remember  specifically. 

15  Q      Was  it  Mr.  Adams? 

16  A      It  could  have  been. 

17  Q      Did  you  ask  him  to  send  the  referrals  to 

18  Mr.  Schultz? 

19  A      I  think  it  was  ~  I'm  not  sure  whether  -- 

20  because  at  that  time  I  wasn't  sure  whether  they  had 

21  already  been  contacted  out  in  Kansas  by  either  Jack 

22  Smith  or  Tom  Schultz  to  get  the  various  documentation 
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1  of  the  criminal  investigations.    I  have  a  general 

2  recollection  of  having  a  conversation  with  Jack  Smith 

3  in  which  he  --  I  think  the  beginning  of  the 

4  conversation  was  another  of  his  inquiries  about  the 

5  accounting  case  which  he  was  using  to  prepare 

6  responses  to  the  press,  but  I  don't  have  a  clear 

7  recollection  of  the  exact  words,  but  my  sense  from 

8  him  was  that  he  would  want  everything  that  was 
relevant  to  Madison  to  be  provided  to  Tom  Schultz  as 
Tom  Schuhz  did  his  project. 

Q      So  did  you  ask  Mr.  Adams  to  provide  the 
referrals  and  the  other  related  material  to 
Mr.  Schultz? 

A      I  asked  Adams  ~  or  whoever,  someone  in 
Kansas,  to  forward  that  material  to  D.C.    I  don't 
have  a  clear  recollection  of  whether  I  told  the 
Kansas  person  to  send  it  directly  to  Schultz  or  to 
send  it  to  me  so  that  I  could  have  my  secretary 
deliver  it  to  Schultz.   I  don't  remember  exactly  how 
I  conveyed  that. 

Q      Are  you  ~  in  your  job  as  it  was  at  the 
time  in  1993,  was  it  part  of  your  job  to  look  at 
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1  criminal  referrals? 

2  A      If  they  --  well,  it  depends  on  the 

3  institution.    I  mean  if  we  were  in  the  process  of  an 

4  open  civil  investigation,  certainly  I  would  read  ~ 

5  Q      Were  you  in  the  process  of  an  open  civil 

6  investigation  on  Madison? 

7  A      No. 

8  Q      Was  it  part  of  your  assignment  to  look  at 
the  criminal  referrals  in  Madison? 

A      Not  at  that  time.    Later. 

Q      In  1993,  November  1993  it  was  not;  correct? 

A      Correct. 

Q      That  is  confidential  information? 

A      Not  within  the  RTC. 

Q      Really?  Criminal  referral  information  can 
be  disseminated  throughout  the  RTC  without 
limitation? 

A      Well,  I  don't  know  if  I  would  say  without 
limitation,  but  to  an  attorney  who  had  worked  in  the 
professional  liability  section  who  had  had 
responsibility  for  Madison  civil  matters  over  time, 
it  would  be  normal  to  provide  that  information  to 
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1  somebody  in  my  position  at  that  time. 

2  Q      But  your  testimony  was  that  as  of  November 

3  of  1993,  as  far  as  you  were  concerned  in  your  work, 

4  the  Madison  matter  was  closed  for  two  years;  correct? 

5  A      Correct. 

6  Q      The  only  involvement  you  had  with  Madison 

7  in  September  and  October  of  1993  was  chasing  down  a 

8  press  inquiry;  correct? 

9  A      A  series  of  inquiries  as  conveyed  by  Jack 

10  Smith  on  the  FDIC  side,  yes. 

1 1  Q      And  there  was  an  individual  named  Tom 

12  Schultz  who  was  working  for  Jack  Smith  who  was 

13  responsible  for  handling  the  press  inquiries;  right? 

14  A      No.    Schultz  was  working  on  the  evaluation 

15  of  Rose  Law  Firm  conflicts  or  potential  conflicts,  so 

16  that  was  what  1  would  characterize  as  sort  of  a 

17  government  contracts  kind  of  a  question.   So  in  order 

18  to  further  Tom  Schultz's  open  investigation  in  which 

19  I  was  a  witness,  1  believe  1  did  encourage  the  Kansas 

20  people  to  submit  those  referrals  either  to  Schultz 

21  directly  or  to  me  to  give  to  Schultz. 

22 Q      So  Mr.  Schultz  had  an  assignment  which 


1  required  him  to  look  at  the  referrals;  right? 

2  A      They  were  arguably  relevant,  yes. 

3  Q      You  were  a  witness  in  that  investigation; 

4  right? 

5  A      Right. 

6  Q      You  were  not  assigned  to  participate  in  the 

7  investigation? 

8  A      Correct. 

9  Q      To  the  contrary,  because  you  were  a 

10  witness,  it  would  have  been  improper  for  you  to 

1 1  participate  in  the  investigation? 

12  A      Well,  1  want  to  be  clear  on  what  you  mean 

13  when  you  say  "participate."   If  I  as  a  witness  had 

14  been  asked  to  provide  all  documents  that  I  have  and  I 

15  reach  out  further  to  somebody  else  in  the  agency  and 

16  say  gee,  you  may  have  documents  that  may  also  be 

1 7  responsive,  I  encourage  you  to  cooperate  with 

18  Mr.  Schultz's  investigation  and  provide  them  either 

19  to  him  yourself  directly  or  to  me  so  that  I  can  give 

20  them  to  him,  then  I  would  not  consider  that 

21  participating  in  Schultz's  investigation  in  an 

22  inappropriate  way.    I  would  consider  that  me  trying 
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1  to  be  responsible  and  helpful  in  encouraging  people 

2  to  transmit  arguably  relevant  material. 

3  I  have  no  recollection  of  anyone  in  Kansas 

4  ever  objecting,  ever  raising  a  question,  ever  pausing 

5  over  transmitting  those  referrals  to  either  me  or  to 

6  Mr.  Schultz  for  his  review. 

7  Q      If  Mr.  Schultz  --  if  Mr.  Schultz  -- 

8  withdraw  the  question  and  put  it  this  way. 
Isn't  the  fact,  Ms.  Breslaw,  that  you 

didn't  request  the  referrals  to  be  sent  to 

Mr.  Schultz;  you  requested  them  to  be  sent  to  you? 

A      I  don't  remember.   If  you  have 
correspondence,  I'd  be  happy  to  look  at  it. 

Q      What's  been  marked  as  JY  0247  is  an 
E-mail  —  I'll  show  it  to  you  in  a  moment  —  it's 
very  brief,  to  April  Breslaw  from  Philip  Adams, 
Friday,  November  19,  1993.    Copies  of  the  nine  recent 
referrals  in  the  1992  referral  are  being  sent 
priority  mail  to  you  this  date. 

Does  that  refresh  your  memory? 

A      This  shows  that  Adams  chose  to  send  them  to 

me.    I  do  not  recall  whether  I  asked  him  to  send  them 
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1  to  me  directly  or  to  send  them  to  Tom  Schultz.   It 

2  shows  that  this  is  what  he  had  done  but  not  clearly 

3  what  my  request  was. 

4  Q      That's  arguing.    I'm  asking  whether  your 

5  recollection  is  refreshed. 

6  A  I'm  sorry.    My  recollection  of  what? 

7  Q  Of  what  you  told  Mr.  Adams. 

8  A  No. 
Q  So  your  recollection  now  is  that  you  may 

have  told  him  to  send  it  to  Mr.  Schultz? 

A      My  recollection  is  that  I  told  them  that  if 
they  had  not  already  sent  the  material  to 
Mr.  Schultz,  that  they  should  either  send  it  to  me  or 
send  it  to  him.    I  do  not  have  a  clear  recollection 
of  my  exact  message,  but  I  have  a  general 
recollection  that  I  thought  Schultz  may  have  already 
asked  them  for  this  material.   And  if  he  had  already 
asked  them  for  it,  then  there  would  have  been  no  need 
for  them  to  send  it  to  anybody. 

Q      Why  would  you  suggest  that  they  ever  send 
the  material  destined  for  Mr.  Schultz  to  you  instead 
of  to  him? 
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1  A      Because  they  knew  me  and  he  was  in  my 

2  building.    I  don't  have  a  clear  recollection. 

3  Q      Does  he  have  a  secretary? 

4  A      1  assume  so. 

5  Q      Do  you  have  a  doubt  about  whether  he  gets 

6  his  mail? 

7  A      I  have  no  idea. 

8  Q      As  you  sit  here,  is  there  any  conceivable 

9  reason  you  can  tell  me  about  why  you  would  have  said 

10  to  them  "send  it  to  me  and  I'll  take  it  up  to  him"? 

1 1  MR.  FOX:    Is  this  within  your  instructions 

12  not  to  speculate? 

13  MR.  CHERTOFF:    Yes.    I'm  asking  her  to 

14  speculate  about  her  own  mental  processes. 

15  MR.  FOX:    Speculate  if  you  have  any 

16  recollection  of  it. 

17  THE  WITNESS:    Well,  I  don't  have  any 

18  recollection.  And  I  think  the  records  we've  looked 

19  at  so  far  do  not  clarify  whether  I  actually  asked 

20  Adams  to  send  things  directly  to  me  or  not. 

21  BY  MR.  CHERTOFF: 

22 Q      Did  you  look  at  the  criminal  referrals? 
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1  A      I  don't  recall  looking  at  them  at  that 

2  time. 

3  Q      Did  you  want  to  look  at  them  at  that  time? 

4  A      Not  particularly. 

5  Q      Were  you  at  that  point  in  time,  in  the  fall 

6  of  1993,  concerned  that  your  own  actions  might  become 

7  entangled  in  all  the  investigation  that  was  going  on? 

8  A      I  had  no  thought  that  my  actions  would  be 

9  in  any  way  tangled  up  with  any  criminal  referral  or 

10  criminal  investigation  then  or  now.    However,  at  that 

1 1  time  I  was  already  aware  that  the  FDIC  was  evaluating 

12  the  disclosures  the  Rose  Law  Firm  had  made  in 

13  connection  with  being  hired  to  represent  us  in  the 

14  accounting  case. 

15  To  my  knowledge,  then  and  now,  there  is 

16  nothing  criminal  in  any  shape  or  form  involved  in 

17  that  inquiry.    So  at  that  time  I  appreciated  that  the 

1 8  process  by  which  the  Rose  Law  Firm  was  retained  as  a 

1 9  contractor  was  under  review  at  the  FDIC,  and  I  was 

20  doing  everything  I  could  to  be  cooperative,  even  to 

21  the  point  of  encouraging  other  people  to  provide 

22  records  which  may  not  have  even  been  relevant  to 
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1  Schultz's  inquiry.    1  never  had  a  thought  that  I 

2  could  possibly  be  implicated  in  any  way  and  I 

3  continue  to  have  no  thought  that  I  could  be 

4  implicated  in  any  criminal  matter. 

5  Q      Were  you  trying  to  insert  yourself  into 

6  this  investigation? 

7  A      Which  investigation? 

8  Q      That  was  being  conducted  by  Mr.  Smith  and 

9  his  office  concerning  the  Rose  Law  Firm. 

10  A      No. 

1 1  Q      Were  you  trying  to  track  what  was  going  on 

12  with  the  criminal  referrals? 

13  A      No. 

14  Q      Were  you  afraid  of  being  criticized  for  the 

15  way  you  had  handled  things  previously? 

16  A      Not  at  all  in  the  form  of  the  criminal 

17  referrals.   During  the  FDIC's  investigation  of  the 

18  hiring  of  the  Rose  Law  Firm,  I  suppose  that  raised 

19  questions  in  my  mind  about  what  their  determination 

20  would  be  about  the  decision  to  hire  the  Rose  Law 

21  Firm,  but  again,  that  has  no  bearing  on  any  criminal 

22  matter. 
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1  Q      And  the  reason  ~  isn't  it  a  fact  that  the 

2  reason  you  called  Mr.  Donovan  and  Mr.  Clark  at  the 

3  Rose  Law  Firm  before  you  —  withdrawn. 

4  Isn't  it  a  fact  that  the  reason  you  called 

5  Mr.  Clark  and  Mr.  Donovan  at  the  Rose  Law  Firm  was  in 

6  order  to  try  to  figure  out  what  they  were  going  to 

7  say  about  this  so  you  could  defend  yourself? 

8  A      No. 

9  Q      Isn't  it  a  fact  that  as  soon  as  you  tried 

10  to  call  Mr.  Donovan  and  left  a  message,  practically 

1 1  the  very  next  thing  you  did  was  call  Mr.  Hubbell? 

12  A      I  don't  recall  that.    My  recollection  is 

13  that  I  had  one  call  with  Mr.  Hubbell  and  that  that 

14  call  is  reflected  the  next  morning.    That's  my  best 

15  recollection. 

16  Q      Isn't  it  a  fact  that  you  barely  paused 

17  between  the  time  you  left  your  message  to  call 

18  Mr.  Donovan  before  you  picked  up  the  phone  to  call 

19  Mr.  Hubbell? 

20  A      That's  not  my  recollection  and  that's  not 

21  what's  reflected  in  the  phone  records  that  I  have. 

22  Q      Could  your  recollection  be  changed  by 
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1  different  records? 

2  A      I  suppose  so.    We're  talking  about  brief 

3  phone  calls  two  years  ago.    I  am  very  sure, 

4  absolutely,  positively  sure  that  I  had  a  total  of  one 

5  conversation  with  Web  Hubbell  during  that  time.    1  am 

6  absolutely  positively  sure  that  that  conversation 

7  occurred  after  he  called  me  back  after  1  tried  once 

8  to  reach  him.    That  ~ 

9  Q      Didn't  you  try  twice  to  reach  him? 

10  A      I  don't  recall  trying  twice. 

1 1  Q      Didn't  you  play  telephone  tag  with  him  on 

12  the  morning  of  September  29? 

13  A      I  don't  recall  that. 

14  Q      Is  it  still  your  testimony  that  you 

15  hesitated  to  call  Mr.  Hubbell  because  of  the  fact 

16  that  he  was  the  Associate  Attorney  General? 

17  MR.  FOX:    I  don't  believe  that's  ever  what 

18  she  said.    That's  only  part  of  what  she  said. 

19  MR.  CHERTOFF:    Well,  all  right.    I'll 

20  withdraw  the  question. 

21  THE  WITNESS:    I  did  not  hesitate  to  call 

22  him  because  he  was  Associate  Attorney  General.   A 
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1  public  figure,  because  he  becomes  a  public  figure 

2  does  not  somehow  relieve  himself  of  obligations  to 

3  talk  to  anybody  in  particular.   However,  I  was  not 

4  confident  that  he  would  bother  to  return  a  call  from 

5  me,  someone  with  whom  he  had  not  spoken  in  quite  some 

6  time. 

7  BY  MR.  CHERTOFF: 

8  Q      Is  it  still  your  testimony  that  you  wanted 

9  to  wait  to  see  if  Mr.  Donovan  would  get  back  to  you 

10  before  you  reached  out  for  Mr.  Hubbell? 

11  A      I  believe  so.    I  mean  I  was  trying  to  get 

12  hold  of  the  two  people  who  were  likely  to  have 

13  responsive  information.    I  believe  and  continue  to 

14  believe  that  I  doubted  whether  Hubbell  would  ever 

15  call  me  back,  and  so  I  cannot  say  with  certainty  what 

16  the  exact  pattern  of  phone  calls  was  two  years  ago. 

17  I  think  it's  not  important  whether  or  not 

18  one  person  or  another  person  left  messages  with  each 

19  other.    I  think  what's  important  is  that  I  had  a 

20  total  of  one  conversation  with  Hubbell. 

21  Q      Didn't  you  come  in  here  an  hour  ago  with 

22  three  records  which  we  marked  as  exhibits  so  that  you 
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1  could  lay  out  for  us  in  a  narrative  form  your 

2  recollection  of  exactly  how  these  things  occurred? 

3  A      That's  right. 

4  Q      Are  you  telling  us  now  that  that  was  not  ~ 

5  that  that's  not  important  to  you? 

6  A      Well,  what  is  important  to  me  is  not  being 

7  entrapped.   When  I  testified  before  the  House  Banking 

8  Committee  in  a  deposition,  they  did  not  provide  me 

9  with  any  of  these  records.   They  asked  me  an 

10  open-ended  general  question  and  I  gave  my  best 

1 1  recollection  almost  two  years  after  the  fact.   Then 

12  we  went  into  a  public  hearing  before  the  House 

13  Banking  Committee  and  they  produced  only  what  we  have 

14  marked  as  Exhibit  AAB-02.    They  did  not  produce 

15  Exhibit  AAB-01,  which  was  produced  to  the  House 

16  Banking  Committee  at  the  same  time  as  002. 

17  So  I  have  personally  had  the  experience  -- 

18  not  with  you,  sir,  but  with  members  of  the  House 

19  Banking  Committee  and  their  staffs  --  in  which  they 

20  have  questioned  me  in  a  deposition,  asking  me  an 

21  open-ended  question  in  which  I  gave  my  best 

22  recollection  of  events  that  happened  almost  two  years 
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1  ago,  a  deposition  in  which  they  had  documents  but  did 

2  not  produce  them  to  help  me  refresh  my  recollection, 

3  and  then  I  had  the  public  experience  of  testifying 

4  before  TV  cameras  and  everything  and  being  accused  of 

5  deceitful  behavior  by  a  Congressman  who  produced  only 

6  Exhibit  002  and  did  not  bother  to  produce  001,  which 

7  shows  a  call  to  Rick  Donovan  on  the  evening  of 

8  September  28,  1993  which  is  consistent  with  my 

9  recollection. 

10  So  the  best  I  can  tell  you,  sir,  is  that 

1 1  these  documents  taken  together,  in  fact,  all  three  of 

1 2  them  taken  together,  provide  you  with  support  for 

13  what  my  best  recollection  is,  but  with  all  due 

14  respect  to  you,  and  I  realize  you're  not  the  people 

15  on  the  House  committee,  but  after  my  personal 

16  experience  with  those  others,  I  am  concerned  about 

17  games  that  can  be  played  in  this  process.   So  I  — 

18  Q      I  just  want  to  be  clear.   Before  you  came 

19  here  today,  did  anybody  from  this  committee  ask  you 

20  to  come  in  and  make  a  presentation  with  records  about 

21  your  recollection  of  how  things  transpired  on  the 

22  28th  and  29th  of  September? 
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1  A      No,  but  when  ~ 

2  Q      Am  I  correct  that  you  came  in,  you  had  the 

3  records  with  you,  you  laid  out  your  recollection 

4  based  on  the  records  and  said  your  explanation  of 

5  what  you  had  done  and  when  you  had  done  it  in  a 

6  narrative  form?   Correct? 

7  A      I  did  that,  yes. 

8  Q      In  fact,  did  you  collect  these  records 

9  particularly  in  order  to  come  here  to  testify  before 

10  us? 

1 1  A      No,  these  ~  the  telephone  records  were 

12  provided  to  me  and  to  all  the  other  RTC  people  whose 

13  telephone  records  were  taken  by  the  House  committee 

14  last  May.   The  E-mail  I  believe  my  lawyer  received 

15  around  the  time  of  the  public  hearing.   1  don't  have 

16  a  clear  recollection  of  when  I  received  this  E-mail, 

17  but  no,  I  did  not  collect  these  records  particularly 

18  to  make  a  presentation  to  you  today. 

19  Q      But  you  prepared  to  make  that  presentation 

20  before  you  came  here? 

21  A      I  did  because  in  the  House  deposition,  I 

22  sat  passively,  let  them  ask  me  an  open-ended 


1  question,  what  is  your  recollection  about  when  you 

2  talked  to  Hubbell  and  Donovan.    I  gave  my  best, 

3  honest  recollection  of  what  had  happened  two  years 

4  before.   I  did  not  bother  to  study  the  telephone 

5  records  in  anticipation  of  that  deposition.   They  did 

6  not  show  me  any  of  these  records  during  that 

7  deposition.    Then  I  got  to  a  public  hearing  in  which 

8  they  chose,  a  Congressman  chose,  to  present  only  one 

9  part  of  the  records  that  they  had  been  provided. 

10  So  again,  I  apologize  to  you  because  I  know 

1 1  you  didn't  do  this,  but  I  did  come  in  here  to  try  to 

12  explain  what  my  recollection  is  and  the  evidence  that 

13  I  have  that  seems  to  support  that.   And  I  stand  by  my 

14  recollection. 

15  Q      Well,  okay,  I  just  want  to  make  it  clear 

16  that  at  this  point  you  have  had  an  adequate 

17  opportunity  to  prepare  yourself,  in  fact  you've  —  am 

18  I  correct  that  you  actually  went  through  an  exercise 

19  of  preparing  yourself  on  the  issue  of  what  had 

20  happened  and  the  sequence  of  these  phone  calls,  using 

21  these  records  which  you  selected  so  that  you  could 

22  come  in  and  be  prepared  to  tell  it  to  us? 
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1  MR.  FOX:    Wait  a  minute.    Your  assumption 

2  is  we  have  all  the  records.   We  don't  know  that  we 

3  have  all  the  records. 

4  BY  MR.  CHERTOFF: 

5  Q      My  question  to  you  is,  did  you,  using  the 

6  three  records  that  are  Exhibits  AAB-1  through  2,  sit 

7  down  and  prepare  yourself  to  refresh  your 

8  recollection  with  the  sequence  of  calls,  the  sequence 

9  of  efforts  to  get  in  touch  with  people  and  the 

10  reasons  you  carried  out  that? 

11  MR.  FOX:    You've  changed  the  question. 

12  MR.  CHERTOFF:    I  have? 

13  MR.  FOX:    You  initially  said  it  was 

14  adequate  and  what  we're  saying  is  we  do  not  represent 

15  to  you  that  we  have  all  of  the  records  in  this  case. 

1 6  We  have  whatever  few  records  the  agency  ~ 

17  MR.  CHERTOFF:    I'm  not  asking  you  to 

18  represent  you  have  all  the  records. 

19  MR.  FOX:    Then  I  just  want  to  make  clear  on 

20  the  adequacy.   We're  doing  the  best  we  can  based  on 

21  what  we  got,  but  this  is  all  we  got. 

22 BY  MR.  CHERTOFF: 
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1  Q      Did  you  sit  down  with  the  records  you 

2  brought  in,  AAB-1  through  3,  before  you  came  here  to 

3  refresh  your  recollection  about  the  sequence  of  calls 

4  you  had  made  and  why  you  made  that  sequence  of  calls? 

5  A      I  did  attempt  to  refresh  my  recollection  as 

6  to  the  sequence  of  calls.    I  did  not  particularly 

7  think  through  why  I  made  phone  calls. 

8  Q      Well,  your  testimony,  and  tell  me  ~  do  you 

9  recall  testifying  within  the  last  hour  and  a  half 

10  that  you  did  not  call  Mr.  Hubbell  until  after  you  had 

1 1  spoken  to  Mr.  Donovan  and  felt  that  he  was  not  able 

12  to  give  you  a  complete  answer?  Do  you  remember 

13  giving  that  testimony  here? 

14  A      1  think  so.    That  is  my  recollection. 

15  Q      That  is  your  recollection.   Is  that  still 

16  your  recollection? 

17  A      Yes. 

18  Q      Is  that  based  on  the  records  or  based  on 

19  something  you  remember? 

20  A      That  has  been  my  recollection  since  I  was 

21  questioned  about  this  in  June  of  1995  in  a  deposition 

22  before  House  Banking  Committee  staffers.   As  I  have 
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1  explained,  I  had  the  unpleasant  experience  of  then 

2  going  into  a  public  hearing  in  which  it  was 

3  attempted  --  my  recollection  was  questioned.    So  I 

4  was  puzzled,  because  in  my  mind,  that  is  how  I 

5  remember  it. 

6  Q      When  you  tried  to  reach  Mr.  Hubbell  and  you 

7  left  a  message  for  him  to  call  back,  what  was  the 

8  message  you  left? 

9  A      I  don't  specifically  remember.   To  the  best 

10  of  my  recollection,  I  did  not  speak  with  him.    I 

1 1  spoke  with  his  secretary.   To  the  best  of  my 

12  recollection,  I  would  simply  have  said  my  name  is 

13  April  Breslaw,  my  phone  number  is  what  it  is,  please 

14  ask  Mr.  Hubbell  to  call  me. 

15  Q      Did  you  tell  him  what  it  was  about? 

16  A      I  don't  recall  doing  that,  because  again  my 

17  recollection  is  that  I  was  speaking  to  his  secretary 

18  and  it  would  take  too  long  to  try  to  explain  the 

19  situation  to  her. 

20  Q      Did  you  tell  the  secretary  it  was  about  the 

21  Madison  Guaranty  case? 

22 A      I  don't  recall. 
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1  Q      I'm  going  to  show  you  what's  been  marked  as 

2  Bates  010264  for  identification. 

3  MR.  KRAVITZ:    Can  I  look  at  it  for  a 

4  second? 

5  MR.  CHERTOFF:    Yes.    Take  a  look  at  it. 

6  (Pause.) 

7  BY  MR.  CHERTOFF: 

8  Q      I'll  show  it  to  you  in  a  moment  but  I'm 

9  going  to  read  it  into  the  record.    It  is  a  message  to 

10  Judge  H.,  produced  by  the  Department  of  Justice. 

11  September  28,  6:25  p.m.    "April  Breslaw  of  the  RTC, 

12  736-0316."    I  take  it  that's  your  number;  right? 

13  A      Yeah. 

14  Q      "Please  call  re:  Madison  Guaranty 

15  Savings." 

16  Does  this  cause  you  now  to  realize  that  you 

17  called  Mr.  Hubbell  within  less  than  10  minutes  after 

18  you  left  the  first  message  for  Mr.  Donovan  on  6:15  on 

19  September  28? 

20  A      It  does  not. 

21  Q      Do  you  have  reason  to  believe  the  records 

22  are  incorrect? 
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1  A      I  don't  know.    I'm  puzzled  by  the  fact  that 

2  you  are  producing  this  record  in  this  proceeding  and 

3  it  was  not  produced  to  me  through  any  of  the  House 

4  proceedings.   1  don't  — 

5  Q      Ms.  Breslaw,  the  issue  is  not  to  have  you 

6  argue  as  an  attorney  as  to  why  things  are  produced 

7  and  where. 

8  The  question  is  whether  this  causes  you  to 

9  change  your  testimony  that  you  did  not  call 

10  Mr.  Hubbell  or  try  to  call  Mr.  Hubbell  until  after 

1 1  you  had  heard  from  Mr.  Donovan  and  spoken  to  him. 

12  A      It  does  not  change  my  recollection. 

13  Q      In  fact,  let's  go  to  your  record  AAB-1.    If 

14  we  begin,  the  circle  around  the  entry  for  6:15  in  the 

15  evening  is  your  circle;  right? 

16  A      That's  correct. 

17  Q      That's  your  effort  to  identify  in  the 

18  record  the  call,  the  first  call  you  made  to 

19  Mr.  Donovan;  right? 

20  A      1  believe  so,  yes. 

21  Q      That's  something  you  put  on  the  record 

22  before  you  came  here;  right? 


1  A      Correct. 

2  Q      And  then  that  call  lasts  for  a  minute  and  a 

3  half,  which  takes  you  to  about  approximately  6:17; 

4  correct? 

5  A      Yes. 

6  Q      Then  you  have  a  call  at  6:20  to  Morristown, 

7  which  lasts  for  a  little  under  two  minutes  which 

8  takes  you  to  about  6:22;  right? 

9  A      Yes. 

10  Q      And  this  message  to  Mr.  Hubbell  on 

11  September  28  is  at  6:25  p.m.;  correct? 

12  A      That's  what  it  says.    I  have  less 

13  confidence  in  a  message  taken  by  a  secretary, 

14  people's  watches  can  be  different,  than  in  the 

15  computerized  records  that  we're  looking  at  otherwise. 

16  Q      In  fact,  would  you  agree  with  me  that  the 

17  message  which  is  010264,  is  perfectly  consistent  with 

18  the  record  that  is  AAB-1,  because  there  is  a  gap  at 

19  6:25  within  which  you  could  have  placed  that 

20  telephone  call;  right? 

21  A      It's  possible  but  it  ~ 

22  Q      Let's  go  ftirther.    1  want  you  to  get  to 
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1  AAB-2.    AAB-2  is  a  record  of  all  calls  made  by  -- 

2  made  at  your  extension,  incoming  and  outgoing; 

3  correct? 

4  A      That  is  what  1  have  been  told. 

5  Q      Do  you  have  reason  to  doubt  it? 

6  A      No,  but  I  want  to  be  clear  on  the  fact  that 

7  I  did  not  prepare  this  record. 

8  Q      Do  you  see  between  5:13  p.m.  and  8:29  p.m. 

9  on  September  28,  do  you  see  any  calls,  any  outgoing 

10  calls  or  incoming  calls  from  you? 

1 1  A      I'm  sorry,  on  September  28  or  29? 

12  Q      September  28,  which  is  --  we're  talking 

13  about  the  period  between  5:13  and  8:29  within  which 

14  this  6:25  p.m.  message  falls.    Do  you  see  any  record 

15  of  calls  from  your  extension  in  or  out  at  that  time? 

16  A      Well,  there  is  an  incoming  call  which 

17  strangely  shows  0.0  minutes  long  at  8:29  p.m.  on 

18  September  28,  1993. 

19  Q      And  do  you  see  any  call  in  that  time  period 

20  between  5:13  p.m.  and  8:29  p.m.  to  Mr.  Hubbell? 

21  A      No. 

22 Q      Is  that  because  you  called  Mr.  Hubbell  from 
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1  someplace  other  than  your  office? 

2  A      Again,  my  recollection  is  that  the  time 

3  that  I  tried  to  call  Hubbell  was  the  next  morning,  so 

4  as  we  have  discussed  at  some  length,  1  don't  have  a 

5  recollection  of  trying  to  call  him. 

6  Q      Now,  you  ~ 

7  A      Excuse  me,  during  the  evening  of 

8  September  28,  1993. 

9  Q      Let  me  go  back  to  page  8.    You  have 

10  identified  a  call  to  Mr.  Hubbell  that  you  believe 

1 1  took  place  at  what  time? 

12  A       10:57  a.m.  on  September  29,  1993. 

13  Q      Did  you  get  a  call  back  from  Mr.  Hubbell 

14  before  then? 

15  A      I  don't  believe  so,  because  again,  I  do 

16  feel  strongly  that  I  had  a  total  of  one  conversation 

17  with  Hubbell,  regardless  of  whatever  efforts  on 

18  either  side  may  have  been  made  to  leave  messages.   I 

19  believe  I  only  had  one  conversation  with  him,  and  to 

20  the  best  of  my  recollection,  that  conversation 

2 1  occurred  a  day  or  so  later. 

22  MR.  KRAVITZ:    I'm  sorry.    1  know  you  want 
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1  to  finish  this  area,  but  can  I  plant  in  your  mind  the 

2  idea  that  some  of  us  would  like  to  take  a  break? 

3  MR.  CHERTOFF:    I'm  going  to  be  literally 

4  done  in  about  two  minutes. 

5  BY  MR.  CHERTOFF: 

6  Q      Let  me  see  if  I  can  refresh  your 

7  recollection  by  observing  to  you  that  we  have  a 

8  record  that  indicates  that  at  10:47  a.m.,  Mr.  Hubbell 

9  returned  your  call.   Does  that  refresh  your  memory? 

10  MR.  FOX:    That  he  spoke  with  her  or  left  a 

1 1  message? 

12  MR.  CHERTOFF:    Left  a  message. 

13  BY  MR.  CHERTOFF: 

14  Q      And  that  corresponds  to  a  10:47  entry  on 

15  Exhibit  AAB-2. 

16  A      It  does  not  refresh  my  recollection.   I 

17  would  also  note  that  in  that  Exhibit  2,  the  entry  for 

18  the  10:47  a.m.  incoming  call  shows  it  to  have  lasted 

19  30  seconds. 

20  Q      That's  right.    Enough  time  to  leave  a 

21  message. 

22 A      Correct.   But  not  enough  time  to  have  a 
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1  conversation. 

2  Q      Does  it  refresh  your  recollection  that 

3  Judge  Hubbell  had  just  called  and  you  picked  up  the 

4  phone  and  returned  the  call  and  that's  what  happened 

5  at  10:57? 

6  A      No. 

7  Q      How  long  was  your  conversation  with 

8  Mr.  Hubbell  when  you  had  it? 

9  A      At  most,  five  minutes,  maybe  less. 

10  Q      Did  you  feel  that  was  sufficient  time  to 

1 1  get  the  information  that  you  needed  to  satisfy 

12  yourself  about  what  was  necessary  for  the  press 

13  inquiry? 

14  A      My  general  recollection  is  that  the  things 

1 5  he  had  to  say  were  consistent  with  what  Donovan  and  I 

16  believe  Clark  had  already  told  me,  so  I  suppose  if  I 

17  felt  I  was  getting  new  information,  that  I  would  have 

18  wanted  to  stay  with  him  at  more  length  and  try  to 

19  find  some  way  to  resolve  inconsistencies,  but  my 

20  general  recollection  is  that  what  he  was  saying  to  me 

21  was  generally  consistent  with  what  I  had  already 

22  learned  from  Donovan  and  Clark  and  so  there  was  no 
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1  need  to  go  at  any  length. 

2  And  again,  you  know,  we've  talked  about 

3  this  in  different  contexts.   I  mean  he  was  more  in 

4  control  of  that  conversation  than  I  was,  given  his 

5  position.    I'm  not  sure  that  I  would  have  been  able 

6  to  demand  that  he  stay  on  the  phone  for  an  extended 

7  period  of  time  anyway. 

8  Q      Was  he  interested  in  the  conversation? 

9  A      I  don't  know  if  you've  ever  been  in  a 

10  situation  where  you're  a  client  or  an  in-house 

1 1  attorney  hiring  an  outside  counsel,  but  often  they 

12  sort  of  adopt  a  sort  of  chatty,  friendly, 

13  I-would-like-to-get-your-business  kind  of  attitude, 

14  and  even  though  Hubbell  at  the  time  was  Associate 

15  Attorney  General  of  the  United  States,  for  most  of 

16  his  career,  he  had  been  a  partner  in  a  law  firm  and, 

17  so  my  sense  was  that  it  was  instinctive  to  him  to 

18  adopt  sort  of  this  again  sort  of  business-friendly 

19  tone.    And  I  could  not  distinguish  any  particular 

20  interest  in  Madison  as  opposed  to  anything  else,  but 

21  I  came  out  of  that  conversation  feeling  that  I  would 

22  have  gotten  about  that  level  of  attention  from  him  if 

1  I  had  called  about  the  Coming  Bank  case. 

2  Q      Did  you  --  I'm  almost  done,  Neil. 

3  Getting  back  to  your  testimony  a  little  bit 

4  earlier  concerning  a  request  by  Mr.  Smith  in  November 

5  regarding  the  criminal  referrals  where  you  testified 

6  that  you  believe  you  either  requested  the  Kansas  City 

7  office  to  send  the  criminal  referrals  directly  to 

8  Mr.  Schultz  or  to  send  them  to  you  to  transmit  to 

9  Mr.  Schultz,  I've  shown  you  an  E-mail  indicating  they 

10  were  coming  to  you. 

1 1  Did  in  fact  those  criminal  referrals  come 

12  to  you? 

13  A      I  don't  remember  receiving  them  at  that 

14  time.    I  don't  believe  that  I  attempted  to  read  them 

15  until  January  of  1994  when  the  new  task  force  was 

16  started  and  I  had  a  business  reason  to  do  that. 

17  Q      Do  you  think  it's  possible  that  when  you 

18  received  ~  withdraw  the  question. 

19  Do  you  think  it's  possible  that  you 

20  received  copies  of  the  criminal  referrals  from  Kansas 

21  City  in  November  1993  and  then  passed  them  on  to  the 

22  FDIC? 
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1  A      Yes,  I  think  that's  possible. 

2  Q      I'm  going  to  remind  you  of  your  testimony 

3  from  the  House  deposition  which  was  taken  I  believe 

4  in  June,  page  146  at  line  18. 

5  "Question:    Did  you  ever  send  a  copy  of  any 

6  of  the  criminal  referrals  relating  to  Madison 

7  Guaranty  to  anyone  outside  the  RTC? 

8  "Answer:   No. 

9  "Question:   Nobody  at  the  FDIC,  for 

10  example? 

11  "Answer:   No." 

12  A      Well,  if  you  had  that  deposition,  you  know 

1 3  that  that  subject  was  covered  at  much  more  length 

14  later  in  the  deposition  when  I  was  shown  some 

15  documentation  that  pertained  to  the  Kansas 

16  transmittal  of  these  documents  in  November  1993. 

17  At  the  time  that  I  was  questioned  on  the 

18  page  you've  read  from,  no  one  showed  me  any 

19  documentation  and  I  did  not  remember  that  I  had  ~  I 

20  still  don't  have  a  clear  recollection  of  what 

21  happened  in  November  of  1993,  but  I  was  not  informed 

22  or  my  recollection  was  not  refreshed  with 
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1  documentation  from  1993. 

2  So  again,  that  was  a  situation  which  I  was 

3  asked  an  open-ended  question,  I  gave  my  best 

4  recollection  of  what  had  happened.   Subsequently,  the 

5  deposition  documentation  was  provided,  and  as  we  sit 

6  here  now  I  can't  remember  whether  it  was  the  E-mail 

7  you  just  showed  me  or  something  else,  which  seemed  to 

8  indicate  that  criminal  referrals  had  been  transmitted 

9  from  Kansas  to  Washington. 

10  But  because  I  do  not  believe,  in  fact  I 

1 1  should  say  to  you  more  clearly,  I  did  not  read  the 

12  criminal  referrals  until  January  of  1994,  again  this 

13  is  another  example  of  a  very  passing  incident  which 

14  did  not  stay  with  me  in  any  significant  way,  so  you 

15  know,  I  realize  you're  reading  one  part  of  the 

16  deposition  but  you're  not  reading  to  the  end. 

17  Q      But  as  of  September  1993,  you  in  fact 

18  inserted  yourself  into  the  process  of  collecting 

19  information  on  the  issue  of  Rose  and  Madison  in 

20  response  to  this  press  inquiry  from  Susan  Schmidt; 

2 1  correct? 

22  A      It  was  a  routine  ftinction  for  professional 
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liability  attorneys  to  gather  information  in  response 

2  to  press  inquiries  and  provide  that  information  to 

3  the  press  office. 

4  Q      The  function  was  routine,  but  this  incident 

5  was  not  routine,  was  it? 

6  A      Well,  I  don't  really  understand  what  you 

7  mean. 

8  Q      Well,  wasn't  this  incident  so  extraordinary 

9  in  your  mind  that  within  the  24  hours  after  the  call 

10  from  Sue  Schmidt,  you  were  calling  the  Associate 

1 1  Attorney  General,  you  were  calling  Little  Rock,  you 

12  were  sending  an  E-mail  to  Kansas  City  talking  about 

13  David  Hale's  allegations  and  you  were  preparing  an 

14  E-mail  to  Steven  Katsanos,  laying  out  why  you  thought 

15  that  Sue  Schmidt  ought  to  be  persuaded  to  drop  this 

16  story?   Didn't  all  those  things  happen  in  the  24 

17  hours  after  Sue  Schmidt  made  that  call? 

18  A      I  believe  that  the  E-mail  to  Beth  McClain, 

19  Janet  Sheldon  and  Julie  Yanda  was  not  sent  because  of 

20  a  press  inquiry.    I  am  unclear  on  why  I  would  have 

2 1  sent  that.    It  may  be  that  it  was  because  they  had 

22  questions  about  whether  the  records  which  they  had 


1  asked  me  to  copy  were  being  sent  yet,  and  I  think 

2  there  is  more  reference  to  the  record  copying  in  that 

3  E-mail  than  anything  else. 

4  So  I  think  you're  blurring  together 

5  different  things  that  were  happening  at  that  time 

6  frame,  and  I  will  tell  you  that  in  my  experience, 

7  when  press  inquiries  come  in,  it  is  not  extraordinary 

8  to  make  a  couple  of  phone  calls  and  provide  a  summary 

9  E-mail  to  the  press  office  with  information. 

10  Q      And  on  the  E-mail  to  Ms.  McClain  you  just 

1 1  testified  about  in  your  last  answer,  which  concerns 

12  records,  isn't  it  a  fact  that  you  insert  into  that 

13  your  observation  about  having  heard  that  several 

14  criminal  defendants  have  made  allegations  against  the 

15  Clintons  or  the  Rose  firm? 

16  A      If  that's  what  the  document  says,  that's 

17  what  it  says. 

18  MR.  CHERTOFF:    This  is  a  good  time  to  break 

19  for  lunch. 

20  (Whereupon,  at  1:27  p.m.,  the  deposition 

21  was  recessed,  to  be  reconvened  at  3:00  p.m.  this  same 

22  day.) 
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1  AFTERNOON  SESSION  (3:06  p.m.) 

2  Whereupon, 

3  APRIL  A.  BRESLAW 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  EXAMINATION  (Continued) 

7  BY  MR.  CHERTOFF: 

8  Q      Back  on  the  record. 

9  After  you  ~  withdraw  the  question. 

10  Is  there  anything  you've  testified  about  in 

1 1  the  session  this  morning  that  you  want  to  amend? 

12  A      No. 

13  Q      Has  Mr.  Hubbell  ever  been  at  the  PLS 

14  offices? 

15  A      Yes. 

16  Q      When  was  that? 

17  A      Sometime  in  1993.    I  do  not  remember  the 

18  date.   There  is  another  lawyer  in  my  section  named 

19  William  Small  who  I  believe  went  to  law  school  with 

20  Mr.  Hubbell,  and  my  recollection  is  that  Mr.  Small 

21  invited  Mr.  Hubbell  to  speak  at  one  of  our  section 

22  staff  meetings,  and  he  did  come  to  speak  at  the 


1  meeting. 

2  Q      Was  it  during  the  summer  or  during  the 

3  fall? 

4  A      I  don't  have  a  clear  recollection  of  when 

5  it  happened.   I  have  a  general  recollection  that  Bill 

6  Small  told  us  that  Hubbell  was  still  distressed  over 

7  Foster's  suicide  and  that  no  one  should  ask  any 

8  questions  about  that,  so  that  recollection  makes  me 

9  think  it  must  have  been  sometime  after  Mr.  Foster 

10  passed  away,  and  I  don't  remember  that  date  either. 

1 1  Q      Did  he  come  back  on  a  second  occasion 

12  afterwards? 

13  A      Not  that  I  recall. 

14  Q      What  did  he  talk  about? 

15  A      He  talked  about  the  process  for  being 

16  confirmed  as  Associate  Attorney  General.   He  talked 

17  very  generally  about  what  his  duties  were.   That's 

18  all  I  can  recall. 

19  Q      Did  he  ever  talk  to  people  in  the 

20  professional  liabilities  staff  in  a  meeting  and 

21  indicate  that  if  they  were  to  encounter  difficulties 

22  in  producing  material  pursuant  to  a  subpoena  or 
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1  anything  else  around  the  country,  they  should  always 

2  feel  free  to  let  him  know? 

3  A      I  don't  remember  him  specifically  saying 

4  that.    He  was,  I  suppose,  friendly  toward  the 

5  section.    I  don't  recall  anybody  asking  that 

6  particular  question. 

7  Q      What  about  generally?  Did  he  discuss  the 

8  issue  of  producing  documents  pursuant  to  subpoenas 

9  generally? 

10  A      I  don't  recall. 

11  Q      Do  you  know  if  anybody  ever  called  him  to 

12  get  his  help  in  terms  of  a  dispute  with  the  U.S. 

13  Attorney's  office  about  any  issue? 

14  A      I  don't  --  I  don't  have  any  personal 

15  knowledge  of  that. 

16  Q      Do  you  have  any  indirect  knowledge  of  that? 

17  A      No. 

18  Q      Now,  what's  the  next  involvement  you  had 

19  with  respect  to  Madison  Guaranty  after  November  19, 

20  on  or  about  November  19  when  there  is  some  discussion 

21  regarding  getting  the  criminal  referrals  up  to 

22  Mr.  Schultz? 

166 

1  A      What  do  you  mean  by  "involvement"? 

2  Q      Discussion,  interaction,  action  of  any  kind 

3  with  respect  to  Madison  Guaranty  after  on  or  about 

4  November  19. 

5  A      As  best  as  I  can  recall,  the  next 

6  Madison-related  thing  that  involved  me  was  the 

7  receipt  by  Tom  Hindes  of  lorio's  report  on  civil 

8  claims.   I  do  not  recall  specifically  when  that  came 

9  in.    I  generally  recall  that  the  report  is  dated 

10  sometime  in  December  of  1993,  so  it  would  have  been 

1 1  shortly  after  it  was  received. 

12  Q      And  what  happened? 

13  A      Tom  showed  me  the  report.   He  seemed 

14  annoyed  that  the  project  had  been  done.    He  asked  me 

15  if  I  knew  anything  about  it.    I  told  him  I  did  not. 

16  Q      What  happened  then? 

17  A      Well,  nothing  happened  with  regard  to  that 

18  report.   At  some  point  in  the  winter  of  1994  —  and  I 

19  don't  remember  exactly  when  ~  I  think  I  approached 

20  Tom  about  trying  to  set  up  some  kind  of  a  meeting 

21  with  the  Kansas  people,  particularly  lorio,  to  try  to 

22  understand  why  they  had  done  this,  and  — 
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1  Q      Why  did  you  want  to  set  up  a  meeting  like 

2  that? 

3  A      Well,  my  perception  at  the  time  was  that 

4  they  had  wasted  taxpayer  money  going  back  over  an 

5  area  which  had  not  only  been  closed  pursuant  to  my 

6  recommendation  in  1990  but  prior  to  that,  Mr.  Gerish, 

7  who  we  have  discussed  a  bit,  submitted  a  report  I 

8  think  before  Madison  was  closed  which  recommended  not 

9  pursuing  civil  claims  because  of  lack  of  recovery 

10  sources. 

1 1  The  FDIC  investigator  Hemmerly  had  made 

12  that  same  recommendation.   1  had  made  that 

13  recommendation  which  had  been  approved  by  1  believe 

14  Mr.  Beatty  and  Mr.  Dudine  in  1990,  and  we  were  in  a 

15  situation  where  the  civil  claims  had  been  looked  at 

16  several  times  by  different  people  and  each  time  the 

17  people  who  had  looked  at  it  had  concluded  that  there 

18  were  not  adequate  recovery  sources  to  justify 

19  pursuing  civil  claims. 

20  Then  in  December  of  '93,  Tom  receives  what 

21  I  understood  to  be,  and  as  far  as  1  know  was  an 

22  unsolicited  report  from  lorio  which  reflected  work 
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1  done  by  his  office  on  potential  civil  claims.   And  as 

2  we've  discussed,  by  that  time  the  tort  statute  of 

3  limitations  had  expired. 

4  So  to  me,  the  rational  thing  to  do  was  to 

5  try  to  talk  to  the  people  who  had  worked  on  this,  try 

6  to  understand  why  they  had  done  this  and  ~  to  me  it 

7  almost  seems  insulting  to  receive  a  report  from 

8  somebody  and  throw  it  in  a  drawer.   It  seems  like  the 

9  professional  thing  to  do  is  to  try  to  come  to  an 

10  understanding  of  why  the  report  was  submitted  and 

1 1  particularly  since  my  understanding  from  Tom  was  that 

12  at  least  at  that  point  in  time,  no  further  action  was 

13  planned,  that  that  decision  should  be  explained  to 

14  them. 

15  Q      Who  was  the  report  directed  to? 

16  A      My  recollection  is  that  it  was  addressed  to 

17  Tom  Hindes  and  Jim  Dudine. 

18  Q      And  how  did  it  get  to  you? 

19  A      Tom  showed  it  to  me. 

20  Q      Was  it  Mr.  Hindes's  suggestion  that  there 

21  be  a  meeting  with  the  Kansas  City  personnel  to 

22  discuss  why  they  had  done  the  report? 


3864 

169 

1  A      No. 

2  Q      Whose  suggestion  was  that? 

3  A      That  was  my  suggestion,  which  he  rejected. 

4  Q      And  you  made  the  suggestion  to  have  a 

5  meeting  because  you  felt  that  they  had  wasted 

6  taxpayers'  money? 

7  A      Well,  that  would  be  part  of  it,  but  I 

8  really  --  I  was  not  trying  to  criticize  them 

9  necessarily,  but  to  make  at  least  a  try  at 

10  understanding  why  they  had  done  this,  to  see  if  there 

1 1  was  anything  further  that  could  be  done  and  if  the 

12  decision  was  that  despite  their  work  and  their 

13  report,  that  nothing  further  was  going  to  be  done  by 

14  the  professional  liabilities  section  on  civil  matters 

15  regarding  Madison,  that  that  would  be  discussed  with 

16  them. 

17  Q      Why  did  you  feel  a  need  to  discuss  with 

18  them  what  further  work  they  would  do  when  they  were 

19  not  an  office  under  your  supervision? 

20  A      Well,  the  individual  investigators 

21  generally  were  under  the  supervision  of  the 

22  particular  professional  liability  attorney  working  on 
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1  a  particular  institution.    It's  a  less  than 

2  militaristic  situation.    I  suppose  if  one  was  asking 

3  about  who  did  performance  appraisals  and  had  that 

4  kind  of  supervisory  role,  then  the  answer  would  not 

5  be  the  professional  liability  attorney. 

6  But  in  a  way,  the  relationship  was  similar 

7  to  my  understanding  of  the  relationship  between  an 

8  Assistant  U.S.  Attorney  and  an  FBI  agent,  which  at 

9  least  to  my  understanding  involves  the  Assistant  U.S. 

10  Attorney  directing  what  the  FBI  agent  is  doing. 

11  So  to  me,  it  seemed  that  we  had  a  group  of 

12  investigators  who  had  done  something  that,  at  least 

13  to  me  at  that  time,  seemed  to  be  a  waste,  and  my 

14  understanding  was  that  Tom  felt  even  more  strongly 

15  that  it  had  been  a  waste  of  time,  so  to  me  it  seemed 

16  that  the  appropriate  thing  to  do  was  to  try  to  ~ 

17  Q      Spend  more  time  on  it? 

18  A      It  was  worth  at  least  a  meeting  to 

19  understand  why  it  had  been  done  and  to  help  them,  if 

20  they  could  be  helped,  to  understand  why  we  thought 

21  this  was  inappropriate  so  that  they  would  not  do  this 

22  again. 
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1  Q      Were  you  concerned  that  they  might  generate 

2  more  reports  or  investigative  activity  directed  at 

3  Madison? 

4  A      I  had  no  reason  to  think  that  at  that  time. 

5  Q      Had  you  worked  with  these  investigators  in 

6  Kansas  City  on  Madison  when  you  were  involved  in 

7  handling  the  Madison  case? 

8  A      No.    At  that  time  Madison  —  in  fact  I 

9  think  all  of  Arkansas  was  gerrymandered  into  the 

10  Minnesota  investigative  office.    I  believe  that 

1 1  office  closed  in  1992,  and  at  that  point  what  was 

12  left  of  those  responsibilities  was  transferred  to 

13  Kansas,  but  as  we  have  discussed,  the  accounting  case 

14  had  previously  been  sent  over. 

15  Q      So  you  never  had  actually  worked  with  those 

16  investigators  on  this  matter,  on  Madison? 

17  A      Correct,  yes. 

1 8  Q      And  from  your  standpoint,  you  had  closed 

19  your  work  on  Madison  in  1991? 

20  A      Yes. 

2 1  Q      And  from  that  time  on,  your  work  or  your 

22  official  duties  in  connection  with  Madison  consisted 


1  of  responding  to  press  calls  and  press  inquiries; 

2  correct? 

3  A      Yes. 

4  Q      Asking  someone  from  Kansas  City  to  send 

5  criminal  referrals  to  Mr.  Schultz  either  directly  or 

6  through  you? 

7  A      Yes. 

8  Q      Contacting  the  Rose  Law  Firm  to  find  out 

9  what  you  could  about  the  subject  of  press  inquiries? 

10  A      Yes. 

1 1  Q      And  getting  a  copy  of  a  report  being  done 

12  by  the  Kansas  City  investigators  about  a  matter  that 

13  you  had  closed  in  your  own  work  two  years  earlier; 

14  correct? 

15  A      Yes. 

16  Q      So  you  had  no  actual  operational  or 

17  investigative  responsibility  for  Madison  in  the  fall 

18  and  winter  of  1993  at  the  time  that  this  report  came 

19  down? 

20  A      That's  true. 

21  Q      And  your  position  was  nevertheless  that  you 

22  went  to  Mr.  Hindes  and  suggested  that  you  and 
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1  Mr.  Hindes  and  the  people  in  Kansas  City  meet  in 

2  order  to  discuss  whether  or  not  they  should  take  any 

3  further  action? 

4  A      Well,  I  think  two  things  should  be 

5  understood.    First  of  all,  it's  important  to 

6  underscore  that  I  went  to  Hindes  before  doing  this 

7  because  I  recognize  that  I  did  not  have  direct 

8  supervisory  authority  over,  for  example,  Mr.  lorio, 

9  so  I  did  not  try  on  my  own  to  do  anything  here. 

10  But  I  believe  then,  and  I  continue  to 

1 1  believe  now,  that  it's  not  appropriate  if  one 

12  observes  people  doing  something  that  one  believes  is 

13  a  waste  of  time  to  simply  ignore  it  and  run  the  risk 

14  that  they  will  do  something  equally  inappropriate  in 

15  the  sense  of  working  on  projects  that  the  lawyers  who 

16  are  supposed  to  be  directing  them  do  not  consider  to 

17  be  worth  their  time,  because  obviously  they  have  a 

18  finite  amount  of  time  to  spend,  and  if  they're  not 

19  working  ~  if  they  are  working  on  something  they're 

20  not  supposed  to  be,  then  that  may  mean  that  they're 

21  not  doing  tasks  that  we  really  want  them  to  be  doing. 

22 Q      Were  there  particular  tasks  that  they 
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1  were  ~  you  wanted  them  to  do  that  they  weren't 

2  doing? 

3  A      I  had  had  a  very  bad  experience  with  the 

4  Kansas  office  during  the  spring  of  1993  in  connection 

5  with  Midwest  Federal  Savings,  which  is  the  Minnesota 

6  institution  that  I  mentioned  earlier. 

7  Q      In  December  1993  -- 

8  MR.  FOX:    Wait  a  minute.   Let  her  answer 

9  the  question. 

10  MR.  CHERTOFF:    It's  a  little  bit  beyond 

1 1  scope  of  the  question. 

12  MR.  FOX:   No,  it's  not.    You  asked  if  she 

13  had  any  experience  with  things  they  weren't  doing  and 

14  she's  telling  you. 

15  THE  WITNESS:   I  had  a  dreadful  experience 

16  with  that  office  in  which  they  had  committed  to  do  a 

17  project  involving  calculating  damages  on  some  fairly 

18  complicated  transactions.   We  had  a  discovery  cutoff 

19  and  they  failed.   They  completely  failed  to  do  what 

20  they  were  expected  to  do.    As  a  result,  we  faced 

21  sanctions  by  the  court.    We  had  to  hire  an  outside 

22  expert  at  great  expense  at  the  last  minute  in  order 
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1  to  meet  our  obligations  in  the  directors  and  officers 

2  liability  lawsuit  that  that  involved. 

3  So  I  had  had  a  personal  experience  with 

4  people  in  that  office,  supervised  by  Mr.  lorio,  who 

5  had  committed  to  do  an  important  and  necessary  task 

6  and  had  failed  to  do  it.    Subsequently,  this  report 

7  on  Madison  issues  came  in,  which  seemed  to  raise  the 

8  possibility  anyway  that  they  had  been  off  doing 

9  things  that,  at  least  to  my  understanding  at  the 

10  time,  were  a  waste  of  taxpayer  money. 

1 1  So  when  I  look  at  those  two  things,  to  me 

12  it  seems  like  a  failure  to  appropriate  --  a  failure 

13  on  lorio's  part  to  appropriately  supervise  that 

14  office  and  make  sure  that  necessary  tasks  get  done. 

15  BY  MR.  CHERTOFF: 

16  Q      When  was  the  incident  with  respect  to  the 

17  failure  to  produce  the  damages  computation? 

18  A      Sometime  in  the  spring  of  1993. 

19  Q      What  does  that  mean  in  terms  of  months? 

20  A      Oh,  perhaps  six  months,  seven  months.    I 

21  don't  remember  exactly. 

22  Q      Like  around  March?       
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1  A      Perhaps. 

2  Q      At  that  time  did  you  explain  to  somebody 

3  about  the  failure  to  perform  this  work? 

4  A      My  main  emphasis  at  that  time  was  getting 

5  another  expert  hired  and  getting  the  job  done. 

6  Q      Is  that  a  no? 

7  MR.  FOX:    Wait  a  minute.    Why  don't  you  let 

8  her  answer  the  question. 

9  MR.  CHERTOFF:    No,  it's  not  responsive. 

10  MR.  FOX:    You're  playing  games  here.   You 

1 1  don't  want  to  find  the  truth.    You're  playing  games 

12  here. 

13  MR.  CHERTOFF:    Mr.  Fox  -- 

14  MR.  FOX:    Why  don't  you  let  her  answer  the 

15  question. 

16  MR.  CHERTOFF:    I  asked  her  a  question  that 

17  really  called  for  a  yes  or  no. 

18  MR.  FOX:    You  know  as  well  as  I  know  that 

19  every  question  that  calls  for  yes  or  no  can't  be 

20  answered  yes  or  no:    Have  you  stopped  beating  your 

21  wife? 

22  MR.  CHERTOFF:    I  don't  think  I  asked  that 
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1  question. 

2  MR.  FOX:    Why  don't  you  let  her  explain. 

3  MR.  CHERTOFF:    Let  me  get  the  answer  first 

4  and  then  she  can  explain. 

5  BY  MR.  CHERTOFF: 

6  Q      When  this  earlier  incident  occurred  in 

7  approximately  March  of  1993,  did  you  complain  to 

8  somebody  about  the  way  in  which  the  Kansas  City 

9  office  had  handled  the  matter? 

10  MR.  FOX:    Now  answer  the  question  the  way 

1 1  you  want  to  answer  it. 

12  THE  WITNESS:    To  the  best  of  my 

13  recollection,  I  did  complain  to  David  Eisenstein,  who 

14  was  my  immediate  supervisor  at  that  time.   To  the 

15  best  of  my  recollection,  there  was  an  exchange  of 

16  E-mails  between  him  and  supervisors  in  the  Kansas 

17  office,  I  believe  it  was  Mike  Van  Valkenberg  was 

18  someone  who  was  involved  in  this.    The  main  emphasis 

19  at  that  time  was  not  on  criticizing  people  but 

20  instead  on  finding  a  way  to  get  the  job  done  so  that 

21  we  would  not  be  sanctioned  by  the  court. 

22 But  yes,  at  that  time  1  did  complain  to 
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1  David  Eisenstein. 

2  BY  MR.  CHERTOFF: 

3  Q      And  what  was  ~  did  you  ever  learn  the 

4  reason  that  this  work  hadn't  been  completed? 

5  A      My  understanding  ultimately  from  Eisenstein 

6  was  that  the  investigators  had  not  appropriately  used 

7  their  time  and  had  simply  made  mistakes  in  judgment 

8  about  how  long  it  would  take  them  to  do  something  and 

9  had  therefore  failed  to  get  the  work  done  on  time. 

10  Q      And  this  discussion  you  had  with 

1 1  Mr.  Eisenstein  occurred  in  the  spring  of  1993? 

12  A      To  the  best  of  my  recollection,  yes. 

13  Q      Now,  on  this  occasion  with  respect  to  the 

14  report  that  came  in  from  you  in  December,  did  you 

15  have  a  pending  matter  in  Kansas,  in  the  Kansas  City 

16  office  that  you  weren't  happy  with  in  terms  of  the 

17  way  it  was  being  handled? 

18  A      I  believe  that  the  same  Midwest  directors 

19  and  officers  lawsuit  was  still  pending  in  December  of 

20  1993.    To  the  best  of  my  recollection,  we  had  had  a 

21  further  problem  wherein  we  had  settled  with  one 

22  individual.    He  had  committed  to  pay  us  over  time. 
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1  He  had  failed  to  do  what  he  was  supposed  to  do.    The 

2  investigators  had  insisted  on  taking  responsibility 

3  for  collecting  the  money,  and  they  had  not  set  up  an 

4  appropriate  tickler  system,  so  they  missed  the  fact 

5  that  he  had  stopped  making  payments,  and  we  found  out 

6  about  this  from  one  of  his  other  creditors. 

7  This  was  an  individual  who  was  in 

8  bankruptcy  and  had  made  these  kinds  of  arrangements 

9  in  the  course  of  resolving  various  either  adversary 

10  proceedings  or  other  claims  against  him  in  the 

1 1  bankruptcy. 

12  So  we  found  out  from  other  creditors  that 

13  he  was  not  paying  and  it  turned  out  that  our  own 

14  people  had  not  kept  track  of  his  payments. 

15  Q      Where  were  the  payments  supposed  to  go? 

16  A      At  that  time,  to  Kansas. 

17  Q      Where  in  Kansas?   Do  they  have  a  lock  box? 

18  A      Well,  that  was  their  responsibility.   They 

19  were  insisting  on  taking  responsibility  for  this.    I 

20  don't  know  what  arrangements  they  made,  if  any,  to 

21  get  them. 

22 Q      What  do  you  mean  when  you  say  they  insisted 
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1  on  taking  responsibility?   Isn't  there  a  general 

2  mechanism  by  means  of  which  the  RTC  gets  paid  money 

3  that's  owed  to  it? 

4  A      No. 

5  Q      You  mean  every  office  has  its  own  way  of 

6  handling  it? 

7  A      Yes. 

8  Q      And  the  responsibility  for  how  payments  are 

9  managed  and  accounted  for  is  a  separate  issue  with 

1 0  every  office? 

11  A      It  is  --  I  should  say  it  was  in  1993.    It 

12  is  my  understanding  generally  that  the  RTC's  books 

13  were  unauditable  by  the  General  Accounting  Office  and 

14  that  at  some  time  in  1994,  that  systems  were 

15  changed.   So  today,  there  are  better  systems. 

16  Q      Is  it  your  testimony  that  your  reason  for 

17  going  to  Mr.  Hindes  and  raising  the  issue  of  why  this 

1 8  report  had  been  prepared  by  the  investigators  in 

19  Kansas  City  had  nothing  to  do  with  the  fact  that  you 

20  felt  you  were  being  second-guessed  and  were  being 

2 1  defensive  about  it? 

22  A      It's  been  a  long  time  since  I've  looked  at 
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1  that  December  report.   To  the  best  of  my 

2  recollection,  it  reached  the  identical  conclusions 

3  that  1  had  reached,  which  was  primarily  that  there 

4  was  no  point  in  going  forward  with  director  and 

5  officer  liability  claims  because  there  was  a  lack  of 

6  resources  to  support  that. 

7  1  believe  in  that  time  frame,  I  was 

8  irritated  that  my  files  had  been  requested  in  the 

9  summer  by  Julie  Yanda,  and  that  my  understanding  at 

10  that  time  was  that  they  were  being  taken  to  support 

1 1  criminal  referrals  and  possible  Freedom  of 

12  Information  Act  requests,  but  it  appeared  to  me  when 

13  the  December  report  came  in  that  those  files  had  also 

14  been  used  in  the  course  of  the  investigators'  sort  of 

15  fourth  look  at  potential  civil  claims. 

16  To  the  best  of  my  recollection,  1  was 

17  irritated  at  the  way  that  had  happened,  and  I  felt 

18  that  I  had  been  essentially  deceived,  either  by  Julie 

19  Yanda  or  by  the  Kansas  investigators. 

20  It  was  not  clear  to  me  then  and  it's  still 

21  not  clear  to  me  whether  Yanda  knew  what  purpose  the 

22  files  were  going  to  be  used  for  in  the  fall  of  1993 
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1  or  not,  so  that  is  —  to  the  extent  I  was  irritated, 

2  it  was  at  the  way  that  seemed  to  have  happened. 

3  Q      Wasn't  it  Jim  Thompson  who  was  a  vice 

4  president  of  the  RTC  that  asked  for  this  what  you've 

5  described  as  fourth  look? 

6  A      I  have  heard  that. 

7  Q      Have  you  said  it? 

8  A      It  seems  to  me  --  I'm  trying  to  remember. 

9  I  don't  remember  the  exact  dates,  but  it  seems  to  me 

10  that  after  the  December  report  came  in,  that  I  had  a 

1 1  conversation  with  Julie  Yanda  and  it  may  be  that  at 

12  that  point  Julie  told  me  that  JT  had  asked  for  this 

13  and  that  --  at  some  point  I  think  JT  called  me  and 

14  apologized  for  the  way  that  project  had  been  done. 

15  Q      Now,  JT  is  Mr.  Thompson? 

16  A      Excuse  me,  yes. 

17  Q      What  was  his  position? 

18  A      His  position  has  changed  over  time. 

19  Q      What  was  his  position  in  1993  in  the 

20  winter? 

21  A      I  think  he  had  some  supervisory 

22  responsibility  over  lorio's  office. 
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1  Q      Was  he  a  vice  president? 

2  A      He  may  have  been. 

3  Q      Is  that  a  high-up  position? 

4  A      It's  an  executive  position.    1  don't  know 

5  off  the  top  of  my  head  how  many  vice  presidents  there 

6  are  or  were. 

7  Q      Did  you  ever  question  him  about  why  he  had 

8  requested  to  have  this  review  done? 

9  A      Again,  I  believe  he  and  I  had  one 

10  conversation.   1  believe  it  was  in  December  of  '93, 

1 1  and  I  believe  we  must  have  discussed  why  this  had 

12  been  done,  but  I  don't  have  a  clear  recollection  of 

13  his  response.   I  mean  I  don't  know. 

14  Q      Do  you  feel  that  the  fact  that  this  report 

15  was  done  in  the  winter  of  1993  was  a  criticism  of 

16  you? 

17  A      I  did  not  feel  that  the  report  itself  was  a 

18  criticism  of  me,  but  I  was  mildly  insulted  that  the 

19  files  had  been  obtained  in  the  way  that  they  were.   I 

20  felt  that  there  was  an  element  of  deception  in  that, 

21  and  I  really  did  not  understand  why  the  investigators 

22  didn't  just  call  me  themselves  and  get  the  files. 
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1  Q      Did  you  feel  that  the  fact  that  the  review 

2  was  asked  for  was  in  itself  a  criticism  of  you? 

3  A      No,  because  the  ~  over  and  over  again, 

4  people  had  reached  the  identical  conclusion.   Mike 

5  Hernmerly  had  reached  the  same  conclusion,  that  there 

6  were  inadequate  assets  to  support  a  civil  lawsuit.    I 

7  reached  that  conclusion  and  made  a  recommendation.   I 

8  did  not  have  authority  ever  to  officially  close  an 

9  investigation.    Instead,  it  was  my  supervisors, 

10  Mr.  Beatty  and  Mr.  Dudine,  who  accepted  my 

1 1  recommendation  and  authorized  the  closure  of  it. 

12  And  also  again,  if  we're  talking  about 

13  closing  out  an  investigation  because  of  lack  of 

14  recovery  sources,  I  think  everybody  in  my 

15  organization  understands  that  it  is  typically  not  the 

16  lawyer's  job  to  go  out  and  do  asset  searches,  to  do 

17  financial  analysis  to  try  to  come  to  some 

18  understanding  of  people's  net  worth  or  other  recovery 

19  sources,  that  for  that  task  we  primarily  and  always 

20  have  relied  on  the  investigators  to  do  that.    So  I 

21  don't  know  what  work  of  mine  would  be  susceptible  to 

22  criticism  there. 
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1  I  took  the  financial  analysis  that  previous 

2  investigators  had  done,  had  no  reason  to  question 

3  it.   There  was  nothing  that  I  can  recall  that  was 

4  noticeably  wrong  with  it,  and  made  a  recommendation 

5  which  my  supervisors  approved. 

6  Q      Is  the  reason  you  called  the  Rose  Law  Firm 

7  in  September  of  1993  because  you  felt  you  wanted  to 

8  be  able  to  defend  yourself  against  possible  negative 

9  story  in  the  press? 

10  A      No. 

11  Q      Is  the  reason  that  you  complained  about 

12  this  investigation  to  Mr.  Hindes  or  this  review  to 

13  Mr.  Hindes,  because  you  felt  that  the  only  reason 

14  they  were  going  back  to  a  closed  case  was  to  question 

1 5  the  decisions  that  had  been  made  before? 

16  A      Well,  I  don't  know  what  document  you're 

17  reading  from.    I  don't  recall  saying  that.    If  you 

18  have  something  that  shows  that,  I  would  like  to  see 

19  it. 

20  Q      I'm  just  ~  putting  aside  what  you  think 

21  I'm  reading  or  what  I  have,  I'm  asking  you  the 

22  question. 


1  Let  me  ask  that  it  be  reread. 

2  (The  reporter  read  the  record  as  requested.) 

3  THE  WITNESS:   First  of  all,  as  I've 

4  testified,  Mr.  Hindes  received  the  report  and  showed 

5  it  to  me  and  it  was  him  that  was  initially  irritated 

6  and  concerned  about  it.    So  as  a  matter  of  the  first 

7  part  of  your  question,  I  disagree  with  your  word 

8  "complained"  because  that  implies  that  1  initiated 

9  the  discussion  about  this  report. 

10  Secondly,  because  the  decisions  that  had 

1 1  been  made  were  not  just  my  decisions,  they  were  the 

12  decisions  of  the  RTC,  one  way  to  interpret,  and  I 

13  believe  that  ~  to  the  best  of  my  recollection,  that 

14  what  could  have  been  on  my  mind  is  that  these 

15  investigators  in  Kansas  didn't  seem  to  understand 

16  that  if  they  went  back  over  decisions  which  had  been 

17  made  by  senior  people  and  raised  questions  about  it, 

18  that  the  RTC  generally  could  be  criticized  if  they 

19  had  done  something  inappropriate. 

20  So  I  disagree  very  much  with  your 

2 1  suggestion  that  I  was  in  any  way  concerned  about 

22  myself,  but  I  did  and  do  feel  strongly  that  it  was  an 
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1  inappropriate  use  of  the  investigators'  time  to  go 

2  back  over  this. 

3  BY  MR.  CHERTOFF: 

4  Q      How  did  you  fee!  about  it  when  the  FDIC 

5  began  its  inquiry  into  the  conflict  with  the  Rose  Law 

6  Firm.    Did  that  irritate  you,  too? 

7  A      1  would  not  use  the  word  "irritate."   That 

8  was  a  shade  more  threatening  because  I  did  and  do 

9  take  responsibility  for  hiring  the  Rose  Law  Firm  to 

10  represent  the  government  in  the  Frost  case,  so  1 

1 1  would  not  characterize  my  feeling  as  irritated,  but 

12  I  -- 

13  Q      Threatened? 

14  A      Mildly,  yes. 

15  Q      Now,  when  did  you  first  get  assigned  to  go 

16  out  to  Kansas  City  to  do  a  review  on  site  with  other 

17  people  that  would  involve  interacting  with  the 

1 8  investigators  out  there? 

19  A      Well,  on  ~  it  would  have  been  about  5:00 

20  in  the  evening  of  the  day  before  I  went,  so  I  believe 

21  that  was  February  1,  1994.    And  I  would  not  describe 

22  the  purpose  of  my  trip  in  the  way  that  you  did. 
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1  0      What  was  the  purpose  of  your  trip? 

2  A      The  purpose  of  my  trip  was  to  see  if  I 

3  could  gather  any  further  information  on  a  series  of 

4  assignments  that  by  that  time  I  had  in  connection 

5  with  the  reopened  civil  investigation  in  1994. 

6  Q      When  was  it  reopened? 

7  A      1  believe  it  was  reopened  in  January  of 

8  1994.    1  do  not  remember  the  exact  date. 

9  Q      By  whom? 

10  A      I  believe  that  it  was  Ellen  Kulka's  idea. 

1 1  By  that  time,  she  had  become  general  counsel  of  the 

12  RTC. 

13  Q      Now,  was  this  the  fifth  review  of  your 

14  work? 

15  MR.  FOX:    Objection.    She  never  said -- 

16  this  is  not  a  review  of  her  work.    You  know  that. 

17  BY  MR.  CHERTOFF: 

18  Q      Was  this  the  fifth  investigation  of  this  or 

19  the  fifth  review  of  this  matter? 

20  A      Jeffrey  Gerish  did  a  review  for  the  bank  of 

21  both  the  merits  and  the  cost-effectiveness.  Mike 

22  Hemmerly,  an  FDIC  investigator,  did  that  same  sort  of 
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1  review.   I  accepted  Hemmerly's  conclusions  and  wrote 

2  a  recommendation  I  believe  in  1990,  which  was 

3  accepted  by  Beatty  and  Dudine.   Then  lorio's  group  in 

4  the  fall  of  1993  did  their  review.    In  none  of  those 

5  was  I  a  target.    In  fact,  I  had  no  participation  in 

6  Gerish's  review.    1  certainly  was  not  any  kind  of  a 

7  target  in  Hemmerly's  review.   So  nobody  was 

8  rereviewing  my  work. 

9  But  the  question  of  whether  civil  claims 

10  should  be  pursued  by  the  RTC  against  former  Madison 

1 1  professionals  was  —  that  investigation  was  reopened 

12  in  January  of  1994,  and  by  my  count,  that  was  the 

13  fifth  time  the  government  had  spent  resources  on 

14  that. 

15  Q      You've  testified  a  few  moments  ago  that  you 

16  believed  that  the  fourth  review  of  Madison  by  the 

17  investigators  in  Kansas  City  was  a  waste  of 

18  taxpayers'  money.    Does  it  follow  that  you  believe 

19  this  fifth  review  was  also  a  waste  of  taxpayers' 

20  money? 

21  A      Well,  in  late  December  1993,  Congress 

22  passed  the  RTC  Completion  Act.    One  aspect  of  that 
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1  legislation  was  that  it  extended  statutes  of 

2  limitation,  so  at  least  in  January  1994,  there  was 

3  not  an  absolute  legal  defense  to  civil  claims  as 

4  there  was  in  1993,  which  was  a  period  in  which  the 

5  previous  statute  had  expired  and  the  new  one  had  not 

6  been  extended. 

7  In  terms  of  pure  cost  issues,  it  is  my 

8  current  understanding  ~  and  I  have  to  tell  you,  I 

9  don't  have  a  clear  recollection  of  when  exactly  I 

10  found  this  out  ~  but  it  is  my  current  understanding 

1 1  that  various  of  the  Madison  individuals  had  been 

12  discharged  in  bankruptcy.    I  believe  that 

13  Mr.  McDougal  was  long  discharged  in  bankruptcy  and 

14  various  other  of  the  key  people. 

15  So  if  you're  dealing  with  potential  targets 

16  whose  financial  situation  was  so  bad  that  they  had 

17  been  discharged  in  bankruptcy  and  particularly  had 

18  been  discharged  in  bankruptcy  over  a  year  before, 

19  then  it's  difficult  to  see  how  anybody  could  pursue 

20  them  for  tort  claims  which  would  have  been 

21  discharged  ~  with  liability  would  have  been 

22  discharged  in  the  course  of  their  bankruptcy. 
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1  So  in  terms  of  a  waste  of  taxpayer  money,  I 

2  would  say  it  raised  questions  to  me  at  that  time, 

3  given  that  the  consistent  conclusion  by  different 

4  people,  even  as  to  January  1994,  was  that  nobody  had 

5  enough  money  to  make  civil  litigation  worthwhile. 

6  I  would  say  that  at  that  point  I  had  a 

7  question  about  the  cost-effectiveness,  and  my 

8  personal  questions  only  deepened  over  time  as  I 

9  learned  more  about  how  bad  the  financial 

10  circumstances  were  of  the  targets. 

1 1  Q      Was  the  Rose  Law  Firm  in  bankruptcy  in 

12  1994? 

13  A      No,  not  to  my  knowledge. 

14  Q      When  did  the  extension  of  the  statute  of 

15  limitations  first  arise  as  a  proposal  in  Congress? 

16  A      I  have  no  idea. 

17  Q      So  you  don't  know  whether  in  fact  in  the 

18  fall,  that  extension  was  on  the  table  in  Congress? 

19  A      I  don't  know. 

20  Q      And  when  you  formed  your  opinion  about  the 

21  wastefulness  of  the  late  1993  review  of  Madison  by 

22  the  Kansas  City  investigators,  you  don't  know  whether 
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1  at  that  point  there  was  in  fact  a  proposal  to  reopen 

2  the  statute  of  limitations,  do  you? 

3  A      Neither  did  the  Kansas  people. 

4  Q      How  do  you  know  that? 

5  A      None  of  them  ever  once  suggested  even  in 

6  that  report  that  potential  claims  could  be  brought 

7  because  the  statute  might  be  extended. 

8  Q      So  that's  your  basis  for  saying  that  they 

9  were  unaware  of  such  a  thing? 

10  MR.  FOX:    Is  your  suggestion  here  that 

1 1  it's  ~  I  just  want  to  know  ~  a  proper  use  of  the 

1 2  government  resources  to  investigate  matters  beyond 

13  the  statute  of  limitations  on  the  possibility  that 

14  the  statute  might  be  extended  subsequently?  It  would 

15  be  very  interesting  to  know  if  that's  really  your 

16  position. 

17  MR.  CHERTOFF:    I  don't  think  my  position  is 

18  an  issue. 

19  MR.  FOX:    But  it's  silly.    You're  asking 

20  silly  and  stupid  questions  in  order  to  make  a 

21  partisan  point.    Why  don't  you  ~  it's  ridiculous. 

22  BY  MR.  CHERTOFF: 
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1  Q      Now,  when  you  went  out  to  Kansas  City  on 

2  February  1,  you  had  in  mind  your  general  attitude  to 

3  these  issues  of  these  reviews  of  Madison;  correct? 

4  A      That  was  not  foremost  in  my  mind  by  any 

5  means. 

6  Q      But  it  was  in  there  somewhere? 

7  A      It  was  almost  six  weeks  after  the  fact,  and 

8  I  had  very  pressing  assignments  at  that  time  directly 

9  to  handle. 

10  Q      Who  assigned  you  to  go  out  to  Kansas  City? 

1 1  A      Mark  Gabrellian. 

12  Q      Did  he  come  to  tell  you  how  you  were  picked 

13  for  it? 

14  A      No. 

15  Q      Did  you  volunteer  for  it? 

16  A      No. 

1 7  Q      Did  you  discuss  with  him  before  you  went 

1 8  whether  you  wanted  to  go? 

19  A      Again,  the  context  was  him  appearing  at  my 

20  door  at  5  p.m.  the  night  before.   That  particular 

21  winter  was  the  winter  of  1994,  was  a  very  harsh 

22  winter,  a  lot  of  snow  and  cold  and  all  that. 
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1  My  recollection  is  that  Ellen  Kulka  was 

2  very  preoccupied  with  the  weather  and  with  delays  and 

3  was  concerned  that  we  would  not  be  able  to  get 

4  documents  if  we  requested  things  and  asked  for  them 

5  to  be  sent  to  us. 

6  So  my  general  recollection  of  my 

7  conversation  with  Gabrellian  is  that  he  asked  me  to 

8  go,  that  I  asked  whether  it  was  really  necessary  for 

9  me  to  go  that  quickly;  in  other  words,  go  the  next 
day,  and  that  his  response  to  me  was  that  Kulka  was 

1 1  concerned  about  the  weather  and  therefore  wanted 

12  things  --  wanted  us  to  go  to  the  documents  and  wanted 

13  this  whole  project  to  move  very  quickly. 

14  Q      What  in  your  mind  was  the  purpose  of  going 

15  there? 

16  A      To  gather  information  on  the  particular 

17  assignments  that  I  had. 

18  Q      What  were  your  assignments? 

19  A      I  was  trying  to  come  to  an  understanding  of 

20  a  transaction  called  Maple  Creek  Farms.    I  was  --  by 

21  that  point  I  feel  that  I  had  been  assigned  some 

22  responsibility  for  understanding  the  bankruptcy 
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1  status  of  various  of  these  potential  targets.   1 

2  believe  that  I  was  assigned  responsibility  for 

3  figuring  out  whether  the  institution  had  indemnified 

4  any  of  the  potential  targets,  which  could  create  a 

5  defense  for  them.    Oh,  and  yeah,  of  course  I  was  also 

6  trying  to  figure  out  whether  the  Whitewater  checking 

7  account  had  caused  a  loss. 

8  Q      Who  gave  you  that  assignment? 

9  A      Gabrellian. 

10  Q      What  did  he  say  to  you  concerning  that 

1 1  assignment? 

12  A      He  had  given  me  that  assignment  several 

13  weeks  before,  and  I  don't  remember  him  saying 

14  anything  particular  about  it.    He  had  assembled  a 

15  team  of  people  to  which  he  was  handing  out 

16  assignments.   And  that -- I  don't  remember  him  making 

17  any  particular  comment  about  it. 

18  Q      Were  you  aware  at  the  time  you  got  the 

19  assignment  that  the  Whitewater  transaction  involved 

20  the  Clintons? 

21  A      I  don't  remember. 

22 Q      Wasn't  it  all  over  the  newspapers? 
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1  A      What's  difficult  at  this  point  is 

2  remembering  when  I  have  learned  things.    1  know  that 

3  the  criminal  referrals  had  been  submitted  to  Justice 

4  by  then,  and  I  believe  that  the  Whitewater  account 

5  was  one  of  the  things  raised  by  those  referrals.   And 

6  1  also  have  the  general  recollection  that  Mr.  Fiske 

7  was  in  the  process  of  being  appointed  in  that  time 

8  frame.   I  don't  think  he  would  have  been  appointed 

9  but  for  the  possible  political  aspects  of  this. 

10  Q      Wasn't  he  pointed  because  the  name  with  the 

1 1  conduct  of  the  President  and  First  Lady  had  come  up 

12  in  the  context  of  Whitewater? 

13  A      I  think  so. 

14  Q      Do  you  have  a  doubt  about  that? 

15  A      I'm  not  sure.    I  don't  know  what  the 

16  independent  counsel  report  says. 

17  Q      Wasn't  Mr.  Fiske  appointed  in  mid-January 

18  of  1994? 

19  A      That  sounds  about  right. 

20  Q      Wasn't  it  all  over  every  newspaper  in 

2 1  Washington  that  he  was  appointed  to  look  into  the 

22  Clintons'  involvement  in  Whitewater? 
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1  A      Well,  I  don't  read  all  the  newspapers  in 

2  Washington.    I'm  not  disputing  it.    I  mean,  that 

3  sounds  like  the  right  time  frame. 

4  Q      Weren't  you  very  conscious  of  the  press  on 

5  this  issue  of  the  Clintons? 

6  A      I  don't  remember  --  I  mean,  I  don't 

7  remember. 

8  Q      Weren't  you  conscious  in  September  1993 

9  when  you  were  E-mailing  about  press  inquiries 

10  involving  the  Clintons  and  attention  from  the 

1 1  national  media? 

12  MR.  FOX:   No  reference  to  Whitewater  in 

13  that. 

14  BY  MR.  CHERTOFF: 

15  Q      Were  you  conscious  of  the  media  when  you 

16  were  E-mailing  in  September  1993  about  press 

17  inquiries  concerning  Hillary  Clinton  and  the  Clintons 

18  attracting  attention  from  the  national  media? 

19  A      As  we  have  discussed  at  some  length,  I 

20  personally  received  an  inquiry  from  the  press  in 

21  September  1993,  and  that  was  in  the  context  of  the 

22  Rose  Law  Firm  issues.   Mrs.  Clinton  was  a  partner  at 
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1  the  Rose  Law  Firm,  so  certainly  I  was  aware  of  the 

2  inquiry  that  had  come  in  to  me  in  September  1993,  but 

3  1  would  not  characterize  myself  as  particularly 

4  preoccupied  with  the  press  in  January  1994. 

5  Q      Did  your  press  interest  in  January  slacken 

6  from  what  it  had  been  in  September? 

7  A      Well,  there's  ~  in  September,  again,  as  we 

8  have  discussed  at  some  length,  1  had  the  personal 

9  experience  of  being  contacted  by  the  press.    I'm  sure 

10  that  like  anybody  who  reads  the  newspaper,  I  read 

1 1  whatever  was  there  in  that  time  frame  in  1994,  so  1 

12  would  not  characterize  myself  as  disinterested,  but  1 

13  had  no,  as  we  have  discussed,  day-to-day 

14  responsibility  for  dealing  with  the  press  so  ~ 

15  Q      In  January  1994,  weren't  you  particularly 

16  interested  in  press  stories  about  Whitewater? 

17  A      No. 

18  Q      Did  you  ever  analyze  press  stories  about 

19  Whitewater  or  discuss  them  with  your  colleagues  in 

20  January  1994? 

21  A      1  think  in  that  time  frame,  and  I  don't 

22  remember  the  exact  date,  that  there  was  a  story  in 
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1  one  of  the  magazines,  something  like  the  New  Yorker, 

2  Harper's,  something  like  that,  that  1  happened  to  see 

3  because  a  friend  of  mine  gets  that  magazine,  and  it 

4  seems  to  me  that  I  read  that  particular  article  and 

5  may  have  summarized  it,  because  it  seemed  to  me,  at 

6  least  as  best  that  I  can  recall,  that  it  was  a  pretty 

7  accurate  summary  of  what  was  known  at  that  time.    But 

8  that  was  one  particular  article,  and  I  certainly 

9  didn't  keep  any  scrapbook  of  articles  or  search  NEXUS 

10  or  LEXIS  or  press  inquiries. 

1 1  Q      Did  you  summarize  the  article  and  pass  it 

12  on  to  your  colleagues  as  something  to  be  borne  in 

13  mind  as  the  matter  of  Madison  Guaranty  continued  to 

14  be  studied? 

15  A      Well,  you  seem  to  be  reading  from  a 

16  document.   I  don't  know  what  that  is. 

17  Q      Again,  I  caution  you,  Ms.  Breslaw,  not  to 

18  worry  about  what  I'm  looking  at. 

19  MR.  FOX:    When  you're  obviously  reading 

20  from  a  document  and  asking  and  appear  to  be  quoting 

21  it,  that  really  is  kind  of  a  sorry  old  trick. 

22 MR.  KRAVITZ:    I  have  to  say,  Mike, 

200 

1  particularly  in  light  of  this  morning  with  the  phone 

2  records  in  your  back  pocket,  I  really  think  if  you 

3  want  to  ask  her  whether  she  wrote  something  in  the 

4  document,  you  ought  to  show  it  to  her. 

5  MR.  CHERTOFF:    I  want  to  go  on  the  record, 

6  which  I  rarely  do  in  response  to  that,  Ms.  Breslaw 

7  came  in  here  with  three  records  and  she  asked  to  make 

8  a  statement,  setting  forth  her  recollection  refreshed 

9  with  the  records  about  the  way  in  which  she  had 

1 0  contacts  ~  she  ordered  or  sequenced  her  contacts 

1 1  with  the  Rose  Law  Firm  and  Mr.  Hubbell.    I  did  not 

12  even  ask  a  question  about  it  at  that  point. 

1 3  Having  chosen  to  come  out  front  with  this 

14  version  of  events,  I  don't  think  it's  fair  to 

15  criticize  me  because  it  turns  out  that  the  witness 

16  misjudged  the  fact  that  there  might  be  contradictory 

17  records. 

18  MR.  FOX:    Wait  a  minute,  wait  a  minute. 

19  That's  an  improper  remark  and  you  know  it.    She  gave 

20  her  best  effort  to  look  through  the  only  records  we 

21  had  to  try  to  reconstruct  something.    To  say  that  she 

22  misjudged  and  implying  that  she  didn't  realize  there 
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1  was  some  record  that  was  going  to  contradict  her 

2  because  she  knew  she  was  saying  something  wrong  is 

3  totally  inappropriate  and  no  evidence  to  back  that  up 

4  or  to  suggest  that.    She  gave  her  best  effort  to  try 

5  to  deal  with  a  situation  which  has  been  in 

6  controversy  in  many  of  the  1 1  different  times  that 

7  she's  had  to  either  be  interviewed  or  give  testimony 

8  about  this  subject,  and  that's  all  she  did. 

9  MR.  CHERTOFF:    What  the  record  is  going  to 

10  reflect  is  that  the  witness  volunteered  to  give  us 

1 1  her  rendition  of  what  had  occurred  on  September  28 

12  and  September  29.    It  was  not  elicited  in  response  to 

13  questioning. 

14  MR.  FOX:    That's  correct,  and  you  sat  there 

15  with  the  document  in  your  hand  when  she  was  trying  to 

16  reconstruct  it  which  would  have  suggested  that  her 

17  efforts  to  reconstruct  were  wrong  and  you  didn't  show 

18  it  to  her.   You  waited  until  the  end  and  then  you 

19  played  your  instinct  for  the  capital  area  trick  of 

20  trying  to  pull  it  out  of  your  pocket  and  suggesting 

21  all  this  was  made  up. 

22 MR.  CHERTOFF:    Frankly,  Mr.  Fox,  it  never 
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1  would  have  occurred  to  me  that  a  witness  would  have 

2  come  in  with  a  prepared  or  a  set  version  of  what  they 

3  wanted  to  say. 

4  MR.  FOX:    Because  she's  very  conscious  of 

5  the  fact  that  the  last  time  she  appeared  in  front  of 

6  one  of  these  charades,  that  some  moron  from  Georgia 

7  got  up  and  tried  to  impeach  her  with  this  stuff 

8  without  showing  her  the  previous  document. 

9  Now,  we  went  through  the  only  documents  we 

10  had.    She  gave  you  her  best  faith  effort  at  trying  to 

1 1  figure  out  what  had  happened.   She  never  told  you 

12  this  is  the  way  it  happened  for  sure.    She  told  you 

13  that  was  her  best  recollection  after  recreating  it. 

14  You  knew  there  was  a  flaw  in  it  or  at  least  appears 

15  to  be  a  flaw  in  it  and  didn't  pull  the  thing  out. 

16  It's  not  because  you're  trying  to  get  to  the  bottom 

17  of  this  thing.    It's  because  you're  trying  to  play 

18  moronic  little  games. 

19  MR.  CHERTOFF:    The  record  is  going  to 

20  reflect  -- 

21  MR.  FOX:    The  record  is  going  to  reflect 

22  that  you  are  an  unethical  lawyer,  sir,  that  you  are 
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1  not  trying  to  get  to  the  bottom  of  this  ~ 

2  MR.  CHERTOFF:    The  record  is  going  to 

3  reflect,  Mr.  Fox,  if  you  will  calm  yourself—  let  me 

4  finish. 

5  MR.  FOX:    No,  let  me  finish. 

6  MR.  CHERTOFF:    You  have  had  plenty  of 

7  opportunity  for  ~ 

8  MR.  FOX:    You  have  been  asking  questions 
for  which  you  have  no  basis.    You  know  you're  not 
supposed  to  do  that.   The  rules  apply  here  just  like 
they  do  in  court.    You're  not  trying  to  get  to  the 
bottom  of  this.    This  woman  has  no  partisan  axe  to 
grind.    She's  not  a  partisan  in  this  one  way  or  the 
other.   You  want  to  try  to  score  points  instead  of 
trying  to  get  to  the  bottom  of  this  thing. 

MR.  CHERTOFF:    It  was  your  witness  who 
chose  rather  than  try  to  answer  my  questions  in  the 
order  in  which  I  put  them,  to  try  to  —  to  volunteer 
to  lay  out  a  chronology  of  activities.   And  I  was 
frankly  surprised  that  any  lawyer  would  allow  her  to 
do  it  if  there  was  any  question  of  not  having  all  the 
records.   She,  having  made  that  choice  with  counsel, 
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1  it  was  not  up  to  me  to  interrupt  and  say  wait  a 

2  second,  your  version  is  incorrect. 

3  MR.  FOX:    Because  you  and  she  are  talking 

4  on  two  different  pages.   She's  trying  to  find  and 

5  remember  what  happened.   You're  trying  to  get  a  set 

6  of  events  from  which  you  can  make  partisan  points. 

7  There  is  a  difference. 

8  Now,  you  know,  admittedly  she  shouldn't 

9  have  probably  come  in  here  and  assumed  that  you  were 

10  operating  in  good  faith.   That's  always  a  mistake, 

1 1  but  she  did.    And  you  don't  want  to  play  it  that 

12  way.   If  you  want  to  play  games,  we  will  play  games. 

13  MR.  CHERTOFF:    Now  the  question  that  we 

14  have  pending  was  -- 

15  THE  WITNESS:    Excuse  me,  sir.    One  very 

16  brief  comment  that  I  would  make  is  that  I  do  believe 

17  the  record  will  show  that  when  we  began  the 

18  discussion  this  morning  which  led  to  my  production  of 

19  these  records,  that  you  asked  a  question  on  the  order 

20  of  when  was  your  next  involvement  with  Madison. 

21  That's  almost  the  identical  question  that  I  was  asked 

22  in  a  House  deposition  in  June. 
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1  During  that  deposition,  I  tried  to  give  my 

2  best  recollection.  As  I  went  through  at  some  length, 

3  the  consequence  to  me  personally  of  doing  that  was  to 

4  be  surprised  with  records  at  a  public  hearing,  so  I 

5  tried  this  time  to  bring  in  those  records  so  that  we 

6  could  go  over  the  records  that  I  have  which  I  believe 

7  do  support  my  essential  testimony,  which  is  that  I 

8  had  one  conversation  with  Web  Hubbell  and  that  my 

9  first  effort  was  to  reach  Donovan  at  the  Rose  Law 

10  Firm,  and  I  believe  that  the  phone  records  I  have 

1 1  submitted  show  that  the  very  first  call  I  made  was  to 

12  Donovan. 

13  So  it's  not  a  matter  of  me  coming  in  at  the 

14  opening  of  a  deposition  to  make  a  presentation  to 

15  you.    It's  me  waiting  to  see  if  you  asked  about  the 

16  time  frame  in  which  those  records  are  relevant  and  me 

17  trying  to  provide  a  response  that's  more  documented 

18  than  I  did  before. 

19  MR.  KRAVITZ:    May  I  state  one  thing  for  the 

20  record?  I  know  it's  not  my  turn,  but  I  do  think  that 

21  Mr.  Fox  has  a  good  point  in  one  respect.   You  know, 

22  Mike,  you're  right  that  Ms.  Breslaw  did  bring  in 
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1  documents  and  to  some  extent  volunteer  information 

2  and  that  in  a  more  complete  way  than  perhaps  your 

3  question  required  her  to  provide  for  the  committee, 

4  but  I  do  think  that  Mr.  Fox  is  correct  that  if  we 

5  here  as  investigators  for  this  committee  are  simply 

6  trying  to  find  out  the  facts,  that  we  ought  not  be 

7  holding  back.   Regardless  of  whether  the  witness  has 

8  brought  in  documents  or  is  simply  trying  to  answer  a 

9  question,  we  ought  not  be  holding  back  documents  in 

10  an  effort  simply  to  create  impeachment  material 

1 1  for  ~  either  for  the  final  report  or  for  subsequent 

12  testimony  that  this  witness  may  be  asked  to  give  at  a 

13  public  hearing. 

14  1  mean,  it  wasn't  like  you  were  just 

15  sitting  there  letting  her  answer  the  question.    You 

16  were  asking  follow-up  questions,  really  trying  to 

17  lock  her  in,  as  any  trial  lawyer  would  do  in  a 

18  criminal  prosecution  or  some  other  event,  lock  her 

19  into  something  that  you  knew  was  inconsistent  with 

20  something  you  knew  you  had  and  you  knew  she  didn't 

21  know  you  had,  and  I  guess  1  question  the 

22  appropriateness  of  it,  and  that's  all. 
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1  MR.  CHERTOFF:   Neil,  if  I  really  wanted  to 

2  hold  back,  I  would  have  held  back  until  the  hearing. 

3  In  fact,  I  let  the  witness  — 

4  MR.  KRAVITZ:    You  knew  that  I  would  have 

5  brought  it  out  in  my  questioning  so  you're  obviously 

6  decided  not  to  hold  back  completely. 

7  MR.  CHERTOFF:    And  we're  coming  up  to  it  in 

8  the  context  we  are  here,  where  the  witness  in 
discussing  the  assignments  that  she  had  in  going  down 
to  Kansas  City  as  almost  as  an  afterthought  that 
there  was  something  to  do  with  Whitewater  and 
suggests  she  only  had  a  vague  concept  of  that 
Whitewater  involved  the  Clintons,  and  having 
volunteered  that  simply  remarkable  assertion,  I  am 
not  going  to  simply  be  gentle  and  say  well,  what  can 
I  refresh  your  memory  with,  and  having  indicated  on 
the  record  that  she  was  not  following  the  press  in 
January,  I'm  going  to  explore,  in  fact  the  degree  to 
which  she  was  following  the  press. 

MR.  FOX:    But  see,  you  do  that  by 
misconstruing  and  misstating  what  she  said. 

MR.  CHERTOFF:    The  record  is  going  to  be 
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1  very  clear. 

2  THE  WITNESS:    It's  going  to  show  very 

3  clearly  my  description  of  the  story,  the  one  story 

4  that  I  read  in  detail,  and  the  memo  that  I  wrote 

5  about  it. 

6  MR.  FOX:    But  you  see  what  you  say  is  you 

7  characterize  what  she  says  inaccurately.  What  she 

8  said  was  she  couldn't  recall  precisely  when  the 

9  stories  started  to  appear  about  the  Clintons  and 

10  Whitewater,  that's  all.    She  can't  recall  precisely 

1 1  when.    She  doesn't  dispute  you  and  she  specifically 

12  said  I  don't  dispute  you  that  it  was  probably  at  that 

13  time.   Fiske  was  probably  appointed  at  that  time. 

14  She  doesn't  recall  precisely. 

15  MR.  CHERTOFF:    It's  a  waste  of  time  to 

16  argue  about  things  the  record  will  disclose. 

17  MR.  FOX:    But  it  isn't  a  waste  when  you 

18  deliberately  misconstrue  the  record  in  putting  your 

19  follow-up  questions. 

20  MR.  CHERTOFF:    Mr.  Fox,  you  know,  I'm  not 

21  going  to  respond  to  your  accusations  because  I  never 

22  do  at  a  deposition  because  it's  a  waste  of  my  time. 
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1  It's  even  a  waste  of  the  witness's  time.    I'm  going 

2  to  proceed. 

3  BY  MR.  CHERTOFF: 

4  Q      Now,  you  indicated  to  us  you  first  learned 

5  you  were  going  to  be  involved  in  taking  a  second  look 

6  at  Madison  the  day  before  you  went  out  to  Kansas 

7  City? 

8  A      No. 

9  Q      When  did  you  first  learn  you  were  going  to 

10  get  involved? 

1 1  MR.  FOX:    Let's  play  the  regular  deposition 

12  game.   Answer  the  questions  literally  from  now  on. 

13  Don't  try  to  help  him. 

14  MR.  CHERTOFF:    That's  a  very  good  idea. 

15  BY  MR.  CHERTOFF: 

16  Q      When  did  you  first  learn  that  you  were 

17  going  to  be  involved  in  taking  another  look  at 

18  Madison? 

19  A      It  was  the  fifth  look.    I  had  always  been 

20  assigned  to  Madison  as  the  civil  professional 

21  liability  attorney.   It  was  logical,  therefore,  for 

22  Tom  Hindes  and  Mark  Gabrellian  to  turn  to  me  to  help 
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1  with  yet  another  look  at  Madison  potential  civil 

2  claims  in  January  of  1994.    I  do  not  recall  the  exact 

3  date. 

4  Q      Now,  at  that  point,  did  you  believe  that 

5  this  additional  look  was  going  to  be  a  waste  of  time? 

6  A      I  do  not  recall. 

7  Q      And  in  fact,  did  you  furnish  to  Mr.  Hindes 

8  and  other  individuals  at  the  RTC  your  summary  and 

9  analysis  of  a  New  Yorker  article  published  in  or 

10  around  January  17,  1994  regarding  Whitewater? 

1 1  A      You  obviously  are  reading  from  that 

12  document.   Yes,  I  did. 

13  Q      So  when  you  went  down  to  Kansas  City  around 

14  the  1st  of  February  1994,  you  knew  very  well  that  one 

15  of  your  issues  was  going  to  be  looking  at  the 

16  question  of  Whitewater;  right? 

17  MR.  FOX:    She  told  you  that  earlier. 

18  THE  WITNESS:   As  I  have  testified,  I  had  a 

19  series  of  assignments  which  were  given  to  me  by 

20  Mr.  Gabrellian  sometime  in  January  1994.    I  do  not 

21  recall  specifically  when  any  of  those  assignments 

22  were  specifically  given  to  me.    When  I  went  to  Kansas 
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1  on  February  2,  1994,  I  went  with  the  intention  of 

2  gathering  information  relevant  to  all  of  those 

3  assignments. 

4  BY  MR.  CHERTOFF: 

5  Q      Now,  how  were  you  going  to  carry  out  these 

6  assignments?  What  were  your  specific  plans? 

7  A      I  had  no  particular  plans  when  I  got  on  the 

8  plane.   I  had  the  general  sense  that  there  were 
responsive  documents  in  Kansas.   When  I  arrived  in 
Kansas,  I  found  that  the  investigators  had  already 
assembled  what  they  characterized  were  Madison 
documents  in  a  conference  room,  and  I  spent  most  of 
the  day  going  through  those  documents  in  that 
conference  room. 

Q      And  did  you  have  any  conversations  with 
anybody? 

A      Gary  Watts  is  a  Washington,  D.C. 
attorney  —  excuse  me,  he  is  an  attorney,  but  his  job 
is  investigator.   He  was  stationed  in  that  conference 
room  and  was  also  reviewing  those  same  documents  to 
satisfy  his  assignments  in  connection  with  this 
project.   I'm  sure  that  on  and  off  through  the  course 
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1  of  the  day  I  had  a  series  of  conversations  with  him. 

2  Q      Did  you  have  a  particular  assignment  as 

3  part  of  this  trip  to  Kansas  City  in  determining 

4  whether  or  not  the  Clintons  and/or  their  interest  in 

5  Whitewater  could  be  excluded  from  consideration  and 

6  any  legal  action  taken  under  this  extender  of  the 

7  statute  of  limitations? 

8  MR.  FOX:    Do  you  understand  that  question? 
Because  I  don't. 

MR.  CHERTOFF:    I'll  have  it  read  back. 

MR.  FOX:    Why  don't  you  just  put  it  in 
English. 

(The  reporter  read  the  record  as  requested.) 

THE  WITNESS:   No. 

BY  MR.  CHERTOFF: 
Q      At  the  time  you  went  out  to  Kansas  City  ~ 
withdrawn. 

During  January  1994,  were  you  concerned 
that  the  investigators  in  Kansas  would  also  be 
looking  at  the  decision  to  hire  the  Rose  Law  Firm? 
A      To  the  best  of  my  recollection,  I  received 
a  telephone  call  from  an  individual  named  Gary 
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1  Davidson  sometime  in  January  1994.   To  the  best  of  my 

2  recollection,  Davidson  began  asking  questions  about 

3  the  Rose  Law  Firm.    To  the  best  of  my  recollection, 

4  that  phone  call  came  in  before  the  new  project  had 

5  been  started  so  that  it  came  in  at  a  time  when  to  my 

6  knowledge,  there  was  no  RTC  investigation  of  Madison 

7  issues  going  on. 

8  lorio  had  submitted  his  report  in  December 

9  of  '93.   The  criminal  referrals  had  already  been 

10  submitted  to  the  Justice  Department,  so  to  the  best 

1 1  of  my  recollection,  the  Davidson  call  came  in  at  a 

12  time  when  there  was  no  RTC  investigation  going  on. 

13  At  that  time,  to  the  best  of  my  recollection,  the 

14  only  open  investigation  of  Madison  was  the  FDIC  look 

15  at  the  Rose  Law  Firm. 

16  Q      What  is  the  organization  that  has  the 

17  initials  OCOS? 

18  A      That  ~  1  believe  that  that  acronym  is 

19  Office  of  Contractor  Surveillance  and  something.   I'm 

20  not  exactly  sure  what  the  full  initials  are. 

21  Q      Is  that  part  of  the  RTC? 

22 A      It's  unclear  to  me  whether  that's  a  joint 
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1  FDIC/RTC  entity. 

2  Q      Was  there  a  point  in  time  in  January  that 

3  you  received  some  information  that  OCOS  was  getting 

4  information  from  the  Kansas  investigators  about  the 

5  hiring  of  the  Rose  Law  Firm? 

6  A      I  recall  getting  an  inquiry  from  someone  in 

7  OCOS.    I  believe  it  was  in  January  of  1994,  but  I  do 

8  not  recall  the  exact  date.    1  do  not  recall  them 

9  particularly  saying  that  the  Kansas  investigators  had 

10  provided  them  with  information,  but  I  have  the 

1 1  general  sense  that  their  inquiry  had  something  to  do 

12  with  the  Rose  Law  Firm. 

13  Q      Did  you  attempt  to  discourage  the  OCOS  from 

14  opening  up  an  investigation  into  the  hiring  of  the 

15  firm? 

16  A      To  the  best  of  my  recollection,  I 

17  cooperated  with  the  request  from  OCOS.    I  provided 

18  them  with  the  information  they  had  requested. 

19  However,  at  that  time  I  was  aware  that  the 

20  FDIC,  under  the  supervision  of  Jack  Smith,  was 

21  conducting  a  review  of  the  decision  to  hire  the  Rose 

22  Law  Firm.    I  also  knew  that  the  decision  to  hire  the 
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1  Rose  firm  for  the  Frost  accounting  case  had  been  made 

2  in  the  spring  of  '89  before  the  RTC  was  even  created, 

3  and  so  therefore  it  was  an  FDIC  decision  and  the  FDIC 

4  had  taken  responsibility  for  looking  into  it. 

5  In  that  context,  although  I  do  not  have  a 

6  clear  recollection  of  my  exact  words,  I  believe  that 

7  I  may  have  tried  to  explain  to  the  OCOS  people  that 

8  in  my  opinion,  it  was  more  appropriate  for  the  FDIC 

9  to  look  into  this  than  for  them  to  look  into  it. 

10  That  was  my  opinion.    It  continues  to  be  my  opinion, 

1 1  but  I  fiilly  cooperated  with  them. 

12  Q      Did  you  suggest  to  OCOS  or  any  of  its 

13  personnel  that  they  discontinue  their  inquiry? 

14  A      I  don't  recall  ever  doing  that.    I  believe 

15  that  I  encouraged  them  to  coordinate  with  the  FDIC. 

16  Q      Did  you  ever  send  them  an  E-mail  --  did  you 

17  ever  send  an  E-mail  to  anybody  in  the  RTC  indicating 

18  that  the  Kansas  City  investigators  ought  to 

19  discontinue  their  inquiry  into  the  Rose  Law  Firm 

20  issue? 

21  A      I  don't  recall  sending  such  an  E-mail,  but 

22  because  the  Kansas  investigators  are  not  trained  in 
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1  legal  ethics  and  certainly  as  we  have  discussed  at 

2  some  length,  the  retention  of  the  Rose  Law  Firm  was 

3  done  by  me  as  an  FDIC  employee  under  FDIC  rules  in 

4  1989,  I  do  not  now  consider  it  to  be  an  appropriate 

5  area  for  the  Kansas  investigators  to  look  at. 

6  I  do  not  have  a  clear  recollection  of 

7  sending  anybody  an  E-mail,  and  again  you're  looking 

8  at  a  document  there,  so  if  I  did  send  such  an  E-mail, 

9  I  guess  the  best  I  can  say  is  that  to  my  knowledge, 

10  it's  not  part  of  their  function  to  look  at  potential 

1 1  conflicts  and  I  do  not  believe  it's  an  appropriate 

12  area  for  them  to  look  into. 

13  Q      When  you  were  in  Kansas  City  on  or  about 

14  February  1,  1994,  did  you  have  occasion  to  meet  Jean 

15  Lewis? 

16  A      Yes. 

1 7  Q      How  did  that  come  about? 

18  MR.  FOX:    Date  was  February  2. 

19  BY  MR.  CHERTOFF: 

20  Q      How  did  that  come  about? 

21  A      Several  times  during  the  course  of  the  day, 

22  Richard  lorio,  Ms.  Lewis's  supervisor,  encouraged  me 
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1  to  speak  with  Ms.  Lewis.   I  resisted  that  for  most  of 

2  the  day  and  spent  most  of  the  day  in  the  conference 

3  room  reviewing  documents.   At  approximately  3:30  or 

4  4:00  in  the  afternoon,  Mr.  lorio  escorted  me  first  to 

5  Ken  Foust's  office  with  whom  he  also  suggested  that  I 

6  speak.   Had  a  brief  conversation  with  Foust. 

7  During  that  time  lorio  left.    He  then 

8  returned.   He  escorted  me  to  Ms.  Lewis's  office.   He 

9  again  left,  and  my  recollection  is  that  Ms.  Lewis  was 

10  not  in  her  office  when  I  first  got  there.   She 

1 1  returned  and  then  we  proceeded  to  have  a 

12  conversation. 

13  Q      Was  it  your  intent  during  this  visit  in 

14  Kansas  City  to  seek  her  out  and  talk  to  her? 

15  A      No. 

16  Q      Did  you  meet  with  her  in  order  to  see  if 

17  she  could  shed  some  light  on  the  issue  of  whether 

18  Whitewater  had  been  responsible  for  any  of  the  losses 

19  at  Madison  Guaranty? 

20  A      I  met  with  her  at  lorio's  suggestion.    She 

21  worked  on,  to  my  understanding,  all  of  the  criminal 

22  referrals  that  pertain  to  Madison.   To  the  best  of  my 


1  recollection,  Whitewater  is  involved  in  at  least  some 

2  of  those  referrals,  but  other  transactions  are  also 

3  involved. 

4  So  to  the  best  of  my  recollection,  it 

5  seemed  to  me  at  the  time  that  if  she  had  factual 

6  knowledge  about  any  of  the  issues  or  projects  that  1 

7  was  working  on,  that  I  would  be  interested  in  hearing 

8  them. 

9  Q      Did  you  say  to  her  in  this  meeting  that 

10  Jack  Ryan  —  in  substance,  that  Jack  Ryan  and  Ellen 

1 1  Kulka  would  be  happy  to  see  no  losses  due  to 

12  Whitewater  on  the  Madison  Guaranty  institution? 

13  A      I  have  no  recollection  of  making  that 

14  statement,  but  as  you  know,  that's  been  widely 

15  disseminated  through  the  press  and  so  I  am  aware  that 

16  Jean  Lewis  secretly  recorded  me  saying  that.   I  have 

17  no  recollection  of  saying  it. 

18  Q      I'm  not  going  to  go  through  the  tape  bit  by 

19  bit  because  I  know  you've  heard  it. 

20  A      No,  I  have  not. 

21  Q      You've  never  heard  the  tape? 

22  A      I've  heard  portions  of  it  when  I  testified 
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before  the  grand  jury.    I  have  never  heard  the  whole 
thing. 

Q      The  portions  that  you've  heard,  did  you 
recognize  your  voice? 

A      I  had  real  questions  about  whether  it  was 
my  voice. 

Q      Was  there  anybody  else  in  your  group  that 
went  to  Kansas  City  with  the  name  April? 

A      Not  that  I  know. 

Q      Was  there  anybody  else  from  your  group, 
from  the  RTC  in  Kansas  City,  who  were  concerning 
themselves  with  Maple  Creek  Farms? 

A      Gabrellian  was  handing  out  the  assignments, 
so  1  do  not  know  what  assignments  everyone  else  had. 
I  certainly  did  have  some  responsibility  for 
analyzing  the  Maple  Creek  Farms  transactions,  but  I 
am  not  aware  of  whether  Gabrellian  asked  anybody  else 
to  do  anything  else  with  that  family  of  transactions. 

Q      And  another  area  of  your  responsibility  was 
whether  there  was  any  loss  of  Madison  relative  to 
Whitewater;  correct? 

A      Correct. 
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Q      Did  you  understand  at  the  time  that  you 
were  there  on  February  2  that  there  was  impending  a 
deadline  under  the  statute  of  limitations  for 
determining  whether  Whitewater  would  become  a  subject 
of  a  legal  or  included  within  a  legal  case  involving 
losses  to  Madison? 

A      At  that  time  I  understood  that  there  was  ~ 
that  the  statute  of  limitations  which  had  been 
extended  pursuant  to  the  RTC  Completion  Act  had  been 
extended  in  a  five-year  increment  measured  from  the 
time  the  institution  failed.    I  believe  Madison 
failed  February  28,  1989.    Adding  five  years  to  that 
date,  one  would  get  February  28,  1994,  so  that 
deadline  would  have  applied  to  any  civil  claim  or 
civil  fraud  claim  that  we  would  have  considered 
bringing.    It  would  not  have  applied  uniquely  to 
Whitewater  issues  but  instead  to  any  claim  against 
anyone  for  those  kinds  of  torts. 

Q      In  your  mind,  did  you  have  a  sense  that  if 
there  was  no  loss  to  Madison  from  Whitewater,  that  it 
would  get  the  RTC  off  the  hook,  so  to  speak? 

A      I  don't  remember  thinking  that. 


3890 

221 

1  Q      Do  you  remember  thinking  that  it  was 

2  important  as  a  first  priority  to  establish  that 

3  neither  President  nor  Mrs.  Clinton  had  any  liability 

4  for  any  losses  sustained  by  Madison? 

5  A      I  don't  remember  thinking  that;  however,  it 

6  has  been  my  experience  that  our  investigators  will 

7  sometimes  submit  criminal  referrals  which  describe 

8  real  wrongdoing.    However,  the  wrongdoing  involved 

9  does  not  cause  a  loss. 

10  An  easy  example  is  if  you  have  a  bank 

1 1  officer  who  is  —  who  has  maybe  negligently  made  a 

12  loan,  not  in  a  criminal  fashion,  but  then  the 

13  borrower  doesn't  repay  it  and  the  officer  begins  to 

14  cover  it  up  by  falsifying  the  records,  it  may  very 

15  well  be  a  crime  to  falsify  records  and  that  may 

16  justify  criminal  prosecution,  but  that  activity  does 

17  not  usually  cause  a  loss. 

18  From  our  perspective,  from  the  RTC's 

19  perspective  in  the  civil  context,  you  cannot  file 

20  suit  against  somebody  unless  you  can  prove  damages. 

21  I  suppose  there  is  some  ~  there  are  some  declaratory 

22  actions,  but  those  are  not  the  kinds  of  actions  that 
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1  would  be  pursued  in  the  context  of  a  tort  case,  a 

2  negligence  case,  a  fraud  case. 

3  So  although  I  do  not  have  a  clear,  specific 

4  recollection  of  what  I  was  thinking  at  that  time,  I 

5  have  had  the  experience  on  various  occasions  where 

6  matters  that  are  appropriately  the  subject  of 

7  criminal  referrals  are  not  appropriate  for  civil 

8  litigation  because  the  activity  involved  did  not 

9  cause  a  loss. 

10  0      Did  you  have  a  discussion  with  Jean  Lewis 

1 1  in  Kansas  City  on  February  2  about  how  likely  it  is 

12  that  the  Clintons  would  have  realized  that  their 

13  carrying  costs  on  Whitewater  were  being  paid  by 

14  somebody  else? 

15  A      I  don't  have  a  recollection  from  that 

16  conversation,  but  it  seems  to  me  that  in  the  course 

17  of  the  House  hearing,  House  Banking  Committee  hearing 

18  in  August  of  1995,  that  that  issue  was  raised. 

19  Q      Was  it  raised  between  you  and  Ms.  Lewis  in 

20  February  of  1994? 

21  A      I  don't  recall. 

22  Q      Would  you  agree  that  it's  a  fair  point  that 
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if  someone  has  a  business  investment  in  property  and 
you're  not  putting  any  money  in,  where  the  money  is 
coming  from  that's  making  real  estate  payments? 
Would  you  agree  that's  a  fair  point? 

A      I'm  sorry? 

(The  reporter  read  the  record  as  requested.) 
BY  MR.  CHERTOFF: 

Q      Would  you  agree  with  me  that  it's  a  fair 
point  that  if  you  have  a  real  estate  investment  and 
you're  not  getting  any  income  for  the  investment,  you 
have  to  wonder  where  the  money  is  coming  from  that's 
making  your  payments  under  your  real  estate  expenses? 

A      As  a  general  matter,  yes. 

Q      You  mentioned  earlier  a  conversation  with 
Mr.  Gary  Davidson.   Did  you  ever  tell  Mr.  Davidson  in 
January  1994  that  RTC  people  in  management  positions 
would  take  a  dim  view  of  him  investigating  Madison 
Guaranty? 

A      No. 

Q      Did  you  ever  tell  him  that  -  Mr.  Davidson 
ought  to  be  careftil  of  who  he  talks  to  and  what  he 
says  because  of  people  associated  with  Madison 
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Guaranty? 

A      I  don't  recall  saying  that,  no. 

Q      Is  it  something  you  think  you  might  have 
said? 

A      I'm  sorry? 

Q      Is  it  something  that  you  think  you  might 
have  said? 

A      My  recollection  of  the  conversation  with 
Davidson  was  that  it  focused  on  Rose  Law  Firm 
conflicts  issues.   To  the  best  of  my  recollection,  we 
discussed  the  fact  that  the  FDIC,  as  supervised  by 
Jack  Smith,  was  conducting  an  inquiry  at  that  time  on 
Rose  Law  Firm  conflicts  issues,  and  although  I  do  not 
have  a  specific  recollection  of  what  I  said  to 
Davidson,  it  seems  possible  to  me  that  1  conveyed  to 
him  that  the  FDIC,  in  fact,  a  very  senior  person  at 
the  FDIC  had  taken  responsibility  for  that  project 
and  that  it  would  probably  not  be  appropriate  for 
Gary  Davidson,  a  nonattomey,  a  person  who  had  no 
training,  to  my  knowledge,  in  legal  ethics  or  the 
model  rules  of  professional  liability  —  excuse  me, 
model  rules  of  professional  responsibility,  for 
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1  Mr.  Davidson  to  conduct  some  sort  of  inquiry 

2  regarding  the  Rose  Law  Firm. 

3  Q      Is  that  all  you  said  to  him? 

4  A      To  the  best  of  my  recollection,  yes. 

5  Q      Were  you  involved  in  the  production  of 

6  documents  to  the  Senate  Banking  Committee  regarding 

7  the  issue  of  contacts  between  Treasury  and  RTC  and 

8  the  White  House? 

9  A      I  was  not  involved  in  the  sense  that  I  did 

10  not  handle  that  production,  but  my  general 

1 1  recollection  is  that  both  the  Senate  and  the  House 

12  have  at  different  times  made  document  requests  to  the 

13  RTC.   And  I  believe  I  am  one  of  the  people  who  has 

14  been  canvassed  by  the  people  who  are  producing 

15  documents. 

16  Q      Putting  aside  documents  in  your  own  files 

17  and  in  your  own  custody  and  control  that  you've 

18  produced  in  response  to  Congressional  requests,  have 

19  you  sought  to  become  involved  in  productions  made  by 

20  other  people? 

21  A      I  would  not  characterize  anything  I've  done 

22  as  becoming  involved. 
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1  Q      Did  you  ask  to  speak  to  senior  members  of 

2  the  RTC  about  what  they  were  going  to  produce  in 

3  response  to  requests  for  documents  by  the  Senate  or 

4  the  House  of  Representatives? 

5  A      It  seems  to  me  that  at  some  point  in  maybe 

6  the  summer  of  1994,  after  1  had  had  a  series  of  very 

7  unpleasant  experiences  with  the  press,  that  —  it 

8  seems  to  me  that  I  had  previously  been  shown  an 

9  E-mail  of  mine  which  I  don't  even  remember  who  it's 

10  to,  but  the  gist  of  it  is  if  you're  going  to  produce 

1 1  information  that  pertains  to  the  conversation  with 

12  Jean  Lewis,  please  at  least  let  me  know  because  I 

13  don't  want  to  ~  frankly,  particularly  on  the  House 

14  side,  I  don't  trust  them  to  keep  things  confidential, 

15  and  so  I  became  concerned  that  something  would  be 

16  used  to  attack  me  in  the  press  again. 

17  Q      What  you  were  concerned  about  was  getting  a 

18  copy  of  anything  that  was  produced? 

19  A      Being  made  aware  of  what  was  being 

20  produced.   I  don't  remember  my  exact  words. 

21  Q      Did  you  suggest  that  things  not  be 

22  confiised? 
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MR.  FOX:    Things  that  were  called  for? 
MR.  CHERTOFF:    Yes. 
MR.  FOX:   As  opposed  to  not  producing 
things  that  weren't  called  for? 
BY  MR.  CHERTOFF: 
Q      Well,  I'm  asking  you,  did  you  suggest  that 
people  who  were  going  through  documents  to  respond  to 
Congressional  requests  for  documents  consult  with  you 
before  they  produced  any  documents  that  bore  on  the 
issue  of  your  conversation  with  Jean  Lewis? 

A      I  don't  remember  my  exact  words,  but  I 
believe  I  did  ask  to  be  informed  because  of  the  very 
bad  experience  I  had  had  with  the  press  in  the 
spring. 

Q      I'm  going  to  read  you  an  E-mail,  which  I 
will  show  you  after  I  read  it,  to  Mark  Gabrellian 
from  yourself  dated  Tuesday,  June  28,  1994. 

"I  have  the  impression  that  we're  in  the 
midst  of  producing  docs  to  the  Senate  Banking 
Committee  in  anticipation  of  the  hearing  scheduled 
for  the  end  of  July.    If  anybody  is  considering 

producing  anything  that  has  anything  to  do  with  my 

228 

1  conversation  with  Jean  Lewis,  I  would  like  to  talk 

2  about  whether  it's  responsive  to  the  committee's 

3  request.   It's  my  understanding  that  the  Senate 

4  rejected  amendments  which  might  have  brought  this 

5  incident  into  the  scope  of  the  hearings.   At  a 

6  personal  level,  I  strongly  request  that  everybody  be 

7  careful  not  to  inadvertently  produce  anything  to  do 

8  with  the  Lewis  conversation.   Such  production  could 
very  well  throw  me  into  another  situation  in  which 
I'm  blind-sided  by  crazy  members  of  Congress  who  are 
playing  to  the  press.    If  that  happens  I  am  not  going 
to  let  myself  get  slammed.   I  will  start  telling  my 
side  of  the  story  to  the  press  and  the  chips  will 
just  have  to  fall  where  they  may." 

Now,  you  remember  sending  that  E-mail? 

A      I  have  a  general  recollection  of  it. 

Q      And  when  you  requested  that  people  not 
inadvertently  produce  anything  to  do  with  the  Lewis 
conversation,  what  did  you  mean  by  that? 

A      Well,  I  did  not  know  what  documents  the  RTC 
itself  had  or  RTC  management  had  at  that  time.   To 
the  best  of  my  recollection,  that  time  fi-ame  was 
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1  during  a  period  in  which  an  allegation  had  been  made 

2  that  Lewis  had  secretly  recorded  the  conversation  and 

3  there  were  press  reports  that  suggested  that,  but  to 

4  the  best  of  my  recollection,  I  did  not  know  for  sure 

5  at  that  time  whether  the  conversation  had  actually 

6  been  recorded  or  not.    I  did  not  then  and  I  do  not 

7  now  have  a  clear  recollection  of  everything  that  was 

8  said  in  that  conversation. 

9  As  a  result,  I  wanted  to  let  people  know,  I 

10  think,  as  best  as  I  can  recall,  that  if  they  had 

1 1  gotten  information  that  had  anything  to  do  with  the 

12  conversation,  if  Lewis  had  for  example  produced  a 

13  tape  to  them,  that  I  would  like  to  be  informed  of 

14  it. 

15  I  think  there  is  a  reference  in  the  E-mail 

16  to  responsiveness.   1  believe  at  that  time  that  the 

17  hearings  in  the  summer  of  1994  were  of  very  limited 

18  scope,  so  as  a  lawyer,  it  is  legitimate  to  provide 

19  information  that  is  responsive  but  not  necessarily 

20  provide  additional  information  that  is  not  responsive 

21  to  a  particular  request. 

22 Q      Did  you  want  to  get  involved  in  the 
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1  decisionmaking  process  by  the  RTC  about  what  they 

2  were  going  to  deem  responsive  or  not  responsive? 

3  A      Well,  I'm  a  staff  attorney.   The  chances  of 

4  my  being  permitted  to  participate  in  the 

5  decisionmaking  process  is  pretty  slim;  however,  at  a 

6  persona!  level,  as  I  said  in  there,  I  had  had  a 

7  dreadful  experience  with  the  press  and  I  guess  I  was 

8  requesting  that  I  at  least  be  informed  if  they  were 

9  going  to  produce  material  that  might  be  relevant  to 

10  what  seemed  to  me  to  be  the  most  controversial 

1 1  incident  involving  me. 

12  Q      But  you  specifically  ask,  did  you  not  ask 

13  to  get  involved  in  a  discussion  with  anybody  who  was 

14  considering  producing  anything  having  to  do  with  the 

15  conversation  with  Jean  Lewis,  whether  that  production 

16  should  be  made  as  responsive  or  not;  correct? 

17  A      The  document  says  what  it  says. 

18  Q      Did  you  think  it  was  appropriate  for  you  as 

19  someone  whose  conduct  was  at  least  the  subject  of 

20  this  focus  to  be  involved  in  deciding  which  documents 

21  ought  to  be  turned  over? 

22  MR.  FOX:    Appropriate  under  what  standard? 
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1  BY  MR.  CHERTOFF: 

2  Q      Appropriate  under  your  responsibilities  as 

3  an  RTC  legal  counsel. 

4  A      I  can  and  will  accept  any  judgment  that  my 

5  agency  wants  to  make  about  me,  but  I  do  not  accept  a 

6  judgment  made  by  the  press  or  frankly  by  members  of 

7  Congress  about  me.    I  do  not  —  after  Congressman 

8  Leach  went  on  the  floor  of  the  House  of 

9  Representatives  without  contacting  me  previously  and 

10  accused  me  on  national  television  of  being  an 

1 1  unethical  person,  my  respect,  particularly  for  him 

1 2  and  frankly  for  members  of  Congress,  went  down 

13  substantially.   I  did  not  trust  them  and  frankly 

14  unfortunately  I  still  do  not  trust  them  to  conduct 

1 5  this  kind  of  investigation  as  to  me  in  a  fair  way. 

16  So  yes,  I  asked  to  do  whatever  the  E-mail 

17  says.   Now,  I  don't  think  that  the  RTC  hierarchy  made 

18  any  effort  to  involve  me  in  the  process.   I  don't 

19  particularly  recall  getting  any  response  to  that 

20  E-mail,  but  I  do  think  it's  appropriate  for  a 

21  professional  who  faces  criticism  that  can  have  a 

22  lifelong  impact  on  her  career  to  take  steps  to  insure 
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1  that  people  are  not  casually  producing  material  to  an 

2  entity  like  the  House  Banking  Committee,  which  has 

3  shown  itself  to  be  willing  to  use  it  in  a  way  that's 

4  defamatory. 

5  Q      Did  anybody  take  you  up  on  this  request? 

6  A      No,  not  that  I  recall. 

7  MR.  CHERTOFF:   Nothing  further. 

8  MR.  KRAVITZ:    Why  don't  we  take  a  break. 

9  don't  think  I  have  much. 

10  (Recess.) 

1 1  EXAMINATION     ^ 

12  BY  MR.  KRAVITZ: 

1 3  Q      Back  on  the  record. 

14  Ms.  Breslaw,  I  want  to  ask  you  some 

1 5  questions  about  an  experience  that  you  spoke  about 

1 6  earlier  involving  problems  that  investigators  in  the 

17  Kansas  City  office  of  the  RTC  had  completing  work 

18  that  they  were  working  on  involving  the  failure  of 

19  the  Midwest  Savings  and  Loan  in  Minneapolis? 

20  A      Yes. 

2 1  Q      When  did  it  first  come  to  your  attention 

22  that  there  was  a  problem  with  the  Kansas  City 
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1  investigators  completing  the  work  they  were  assigned 

2  to  do? 

3  A      I  don't  remember  the  exact  date,  but  it 

4  would  have  been  during  the  spring  of  1993. 

5  Q      And  what  was  the  work  that  the  Kansas  City 

6  investigators  had  been  assigned  to  do  that  they  did 

7  not  complete  on  time? 

8  A      We  had  pending  a  lawsuit  against  former 

9  directors  and  officers  of  Midwest.    I  believe  we  also 

10  had  sued  an  appraiser  that  had  appraised  property 

1 1  for  —  actually  for  a  borrower  that  was  involved  in 

12  that  lawsuit.    It  was  a  fairly  complicated  lawsuit 

13  and  the  damages  calculations  were  fairly 

14  complicated. 

1 5  The  court  had  imposed  fairly  strict 

16  discovery  cutoffs.    I  don't  remember  the  exact  date, 

1 7  but  we  had  to  complete  answers  to  interrogatories 

18  which  included  a  very  clear  explanation  of  how  we  had 

19  calculated  damages  by  a  particular  date.   We  had  very 

20  aggressive  opposing  counsel,  and  the  investigators 

21  simply  failed  to  do  the  project. 

22 Q      Which  investigators  in  the  Kansas  City 
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1  office  were  assigned  to  work  on  this  project 

2  involving  Midwest  Savings  and  Loan? 

3  A      There  was  an  individual  named  Duane 

4  Kepford.    There  was  a  group  in  the  Kansas  office 

5  which  held  itself  out  as  sort  of  experts  in  real 

6  estate  loan  evaluation  and  particularly  in  damage 

7  calculation.  That  unit,  I  believe,  was  supervised  by 

8  Michael  Van  Valkenberg,  and  there  were  various  people- 

9  working  for  him.    Van  Valkenberg,  to  my  knowledge, 

10  reported  to  lorio  and  as  far  as  I  know,  still  reports 

1 1  to  lorio. 

12  Q      Van  Valkenberg  is  the  second  in  command  in 

13  the  investigations  office  there  on  the  civil  side? 

14  A      I  believe  so. 

15  Q      Were  any  of  the  criminal  investigators  in 

16  the  RTC's  Kansas  City  field  office  assigned  to  work 

17  on  the  Midwest  Savings  and  Loan  case? 

18  A      In  Midwest,  we  had  ~  or  I  should  say  the 

19  U.S.  Attorney's  office  in  Minnesota  initiated  and 

20  pursued  criminal  prosecutions  in  1990.    Those 

21  prosecutions  led  to  convictions  of  various  Midwest 

22  insiders. 
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While  those  prosecutions  were  ongoing,  the 
Minnesota  RTC  investigators,  including  Mike  Hemmerly, 
who  we  have  mentioned  before,  provided  assistance  to 
the  FBI  and  that  U.S.  Attorney's  office,  but  those 
prosecutions  had  been  completed  before  1992  when  the 
Minnesota  RTC  office  closed  and  the  remnant  of  the 
work,  which  is  really  our  civil  case,  was  transferred 
to  Kansas. 

So  to  the  best  of  my  knowledge,  the  Kansas 
criminal  people  never  had  anything  to  do  with 
Midwest. 

Q      Did  you  have  any  conversations  with 
Mr.  lorio  as  to  why  it  was  that  investigators  in  the 
Kansas  City  office  were  not  able  to  complete  the 
assignments  in  the  Midwest  Savings  and  Loan  case? 

A      I  don't  recall  any,  no. 

Q      Did  you  have  any  conversations  with  anyone 
else  in  the  Kansas  City  field  office  in  which  you 
learned  why  it  was  that  the  investigators  were  unable 
to  complete  their  assignments  in  the  Midwest  case? 

A      It  seems  to  me  that  Duane  Kepford  was  the 

one  who  explained  to  me  that  the  job  would  not  be 
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done.    I  do  not  recall  any  conversations  with  anyone 
else.   As  I  testified  earlier,  I  did  raise  concern 
about  this  to  David  Eisenstein,  who  was  at  the  time 
my  immediate  supervisor  in  Washington.    I'm  not  sure 
what  David  did  to  look  into  this. 

Q      What  were  the  consequences  to  the  RTC  of 
the  failure  of  the  Kansas  City  investigators  to 
complete  their  assignments  on  time? 

A      Well,  in  this  case  it  required  me  to  hire 
an  outside  consultant  on  an  emergency  basis  to  review 
these  voluminous  documents  and  other  records  and 
calculate  damages.   To  the  best  of  my  recollection, 
he  concluded  that  the  damages  were  on  the  record  of 
$50  million,  so  it  was  a  substantial  case  and  we  had 
to  spend  a  substantial  amount  of  money  on  this 
outside  expert  at  the  last  minute  to  do  the  necessary 
work  in  order  to  meet  the  judge's  deadline. 

Q      Is  that  an  expert  that  would  not  otherwise 
have  had  to  have  been  hired? 

A      Yes. 

Q      How  much  did  you  pay  to  hire  the  expert? 

A      I  don't  remember  exactly,  but  it  seems  to 

41-379  97-  14 
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1  me  it  would  have  been  about  $75,000. 

2  Q      You  mentioned  earlier  that  discovery 

3  sanctions  were  imposed  as  well? 

4  A      We  avoided  the  sanctions,  but  that's  what 

5  we  were  fearing. 

6  Q      Mr.  Chertoff  asked  you  some  questions  about 

7  whether  on  February  2,  1994  in  Kansas  City  you  asked 

8  Ms.  Lewis  or  you  told  Ms.  Lewis  that  Mr.  Ryan  and 

9  Ms.  Kulka  would  be  happy,  or  words  to  that  effect, 

10  would  be  happy  if  they  could  say  that  Whitewater 

1 1  Development  Corporation  had  caused  no  financial  loss 

12  to  Madison  Guaranty  Savings  and  Loan. 

13  As  of  February  2,  1994,  did  you  have  any 

14  information  that  either  Mr.  Ryan  or  Ms.  Kulka  would 

15  be  happy  if  he  or  she  could  say  that  Whitewater  had 

16  caused  no  loss  to  Madison? 

17  A      No. 

1 8  Q      Had  you  spoken  with  Mr.  Ryan  as  of  February 

19  2,  1994  about  any  subject? 

20  A      No. 

2 1  Q      Had  you  even  met  Mr.  Ryan  as  of  February  2, 

22  1994? 

238 

1  A      No. 

2  Q      Had  anyone  told  you  that  Mr.  Ryan  wanted  to 

3  be  able  to  say  that  Whitewater  had  caused  no  loss  to 

4  Madison? 

5  A      No. 

6  Q      Had  you  spoken  with  Ms.  Kulka  about  that 

7  subject  as  of  February  2,  1994? 

8  A      No. 

9  Q      Had  you  had  any  conversation  with  Ms.  Kulka 

10  about  Madison  or  its  failure  or  about  Whitewater  as 

11  of  February  2,  1994? 

12  A      I  believe  Ms.  Kulka  telephoned  the 

13  professional  liability  suite  of  offices  sometime  in 

14  January  1994  asking  for  files  that  pertained  to 

15  Madison.   To  the  best  of  my  recollection,  her  request 

16  for  files  had  nothing  to  do  with  Whitewater,  but  she 

17  called  relatively  late  in  the  evening,  I  happened  to 

1 8  be  there,  I  picked  up  the  phone  and  we  had  a  few 

19  sentences  of  conversation  about  her  file  request  and 

20  I  made  arrangements  for  those  files  to  be  copied  and 

2 1  sent  to  her,  so  that  was  the  extent  of  my 

22  conversation  with  Ms.  Kulka. 
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Q      Before  February  2,  1994? 

A      That's  correct. 

Q      As  of  February  2,  1994,  had  anyone  told  you 
that  Ms.  Kulka  would  be  happier  if  she  could  say  or 
that  wanted  to  say  that  Whitewater  had  caused  no  loss 
to  Madison? 

A      No. 

Q      Had  you  spoken  with  Roger  Altman  about 
either  Madison  or  Whitewater  before  February  2,  1994? 

A      I  have  never  spoken  with  Roger  Altman. 

Q      To  this  day,  you've  never  spoken  with  Roger 
Altman? 

A      That's  correct. 

Q  I  want  to  ask  you  a  few  questions  about  the 
settlement  that  was  reached  in  the  Frost  case.  When 
was  that  case  settled? 

A      In  the  spring  of  1991. 

Q      In  your  opinion,  was  --  well,  strike  that. 
Did  you  recommend  to  your  superiors  at  the 
RTC  that  Frost's  settlement  offer  be  accepted? 

A      Yes. 

Q      Why  did  you  make  that  recommendation  to 
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1  your  superiors? 

2  A      It's  been  quite  a  while  since  I've  looked 

3  at  my  recommendation  memo. 

4  Q      Let  me  offer  it  to  you  if  it  might  refresh 

5  your  recollection.   I'm  going  to  show  you  a  memo 

6  dated  February  26,  1991  from  you  to  Gerald  Jacobs  and 

7  William  Roelle,  Bates  stamp  numbered  AB  0398  through 

8  AB  0404.    Is  that  your  recommendation  memo? 
A      Yes. 
Q      Take  as  much  time  as  you  need  and  see  if  it 

refreshes  your  memory. 

(Witness  reviewed  the  document.) 

A      I  have  reread  it. 

Q      I  think  the  question  was  why  did  you 
recommend  to  your  superiors  at  the  RTC  that  they 
accept  Frost's  settlement  offer? 

A      This  memorandum  generally  explains  the 
elements  that  we  had  to  prove  or  would  have  had  to 
prove  if  the  case  had  gone  to  trial.    It  makes  an 
attempt  towards  the  end  to  do  a  form  of  litigation 
risk  analysis  to  roughly  gauge  the  settlement  value 
of  the  case. 
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1  So  the  most  simple  answer  is  that  based  on 

2  our  predictions  about  our  chances  of  proving  the 

3  various  elements,  measuring  that  against  the 

4  potential  recovery  source,  which  was  the  auditors' 

5  insurance  policy,  the  risk  analysis  predicted  that 

6  the  settlement  value  was  $1,050,000,  and  they  were 

7  offering  very  close  to  that,  1,025,000. 

8  So  the  simplest  answer  is  based  on  my 

9  analysis  of  the  case  and  employing  this  form  of 

10  litigation  risk  analysis,  the  offer  was  justified. 

1 1  Q      Was  it  also  your  position  that  going  to 

12  trial  would  cost  the  RTC  more  money  than  the 

1 3  difference  between  what  the  offer  was  and  what  your 

14  risk  analysis  indicated  was  the  amount  that  the  case 

15  was  worth? 

16  A      Yes,  that's  true.   The  estimate  of  the 

17  trial  costs  would  be  according  to  this  memo,  would  be 

18  likely  to  add  about  $75,000  in  legal  fees  and  maybe 

19  $10,000  in  expert  fees,  so  that  would  turn  out  to  be 

20  more  than  the  $25,000  different. 

21  Q      Mr.  Chertoff  asked  you  this  morning  whether 

22  the  case  settled  or  how  close  to  trial  the  case 
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1  settled.   Is  there  anything  on  the  first  page  of  that 

2  memo  that  refreshes  your  memory  as  to  the  answer  to 

3  that  question? 

4  A      Yes.   In  fact,  this  memo  states  that  the 

5  matter  was  scheduled  for  trial  on  March  25,  1991. 

6  The  memo  is  dated  February  26,  1991. 

7  Q      When  did  the  case  actually  settle? 

8  A      Well,  this  memo  seems  to  have  been  ~  I  was 

9  looking  for  the  date  on  which  the  memo  was  approved, 

10  and  I  can't  find  a  date  by  the  signatures,  but  I 

1 1  guess  in  my  mind  I  would  have  had  authority  to  tell 

12  the  other  side  that  we  would  accept  their  offer  once 

13  the  approvers  had  signed  off  on  it,  so  I'm  sure  as 

14  soon  as  they  did,  I  conveyed  that  to  them  and  we 

15  would  immediately  have  started  the  process  of 

16  preparing  settlement  documents. 

17  Q      So  at  most,  the  case  settled  two  months 

18  before  trial  and  quite  likely  it  was  less  than  two 

19  months  before  trial? 

20  A      Well,  the  memo  is  dated  February  26  and  the 

21  trial  schedule  is  March  25. 

22  Q      At  most,  it  was  one  month  before  trial? 
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A      Correct. 

Q      And  probably  less  than  one  month  before 
trial? 

A      Correct. 

Q      Is  it  fair  to  say  then  that  the  case 
settled  either  at  or  near  to  the  conclusion  of  the 
discovery  process? 

A      Yes. 

Q      This  was  not  a  case  that  settled  right  off 
the  bat? 

A      Correct. 

Q      Were  you  part  —  did  you  participate  in  the 
settlement  negotiations  between  the  RTC  and  Frost? 

A      Yes. 

Q      Were  these  settlement  negotiations 
negotiations  that  you  would  describe  as  being 
arm's-length  negotiations? 

A      Yes. 

Q      Do  you  have  any  concerns  about  whether 
possibly  undisclosed  conflicts  of  interest  by  the 
Rose  Law  Firm  had  any  effect  on  the  settlement  that 

was  reached  between  the  RTC  and  Frost  &  Company? 
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A      No,  particularly  because  as  this  memo 
explains,  the  source  of  the  settlement  proceeds  was 
the  Crumm  &  Forster  malpractice  insurance  policy,  so 
frankly,  when  we  had  settlement  discussions,  the  most 
active  member  of  the  other  camp,  if  you  will,  was  the 
lawyer  from  Crumm  &  Forster. 

And  in  the  meaningful  way,  it  was  the  RTC 
negotiating  with  Crumm  &  Forster,  the  insurance 
company,  about  how  much  insurance  money  they  would 
pay,  not  really  the  RTC  negotiating  with  Frost 
itself.   I  mean  obviously  they  were  a  party  to  the 
case,  but  the  source  of  the  money  was  the  insurance 
company. 

Q      Who  made  the  final  decision  to  accept 
Frost's  offer?   Was  it  the  Rose  Law  Firm  or  the  RTC? 

A      The  RTC. 

MR.  KRAVITZ:    That's  all  I  have.   Thanks. 
MR.  CHERTOFF:    Just  a  couple  of  things  on 
the  issue  of  the  Frost  litigation. 
EXAMINATION 
BY  MR.  CHERTOFF: 

Q      When  --  there  was  an  individual  by  the  name 
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1  of  Paul  Jeddeloh  who  brought  to  your  attention  his 

2  concern  about  the  relationship  between  Mr.  Ward  and 

3  Mr.  Hubbell;  correct? 

4  A      Yes. 

5  Q      And  was  his  concern  about  the  conflict  that 

6  the  relationship  would  impair  the  Rose  firm's 

7  representation  of  the  FDIC  in  its  litigation  against 

8  Frost  or  that  information  obtained  in  the  course  of 

9  that  litigation  might  be  fiinneled  to  Mr.  Ward  for  his 

10  case  against  the  FDIC? 

11  A      I  know  that  Paul  Jeddeloh  wrote  me  a  letter 

12  in  the  spring  of  1989  which  discussed  his  concerns. 

13  Sitting  here  today,  I  can't  remember  exactly  what 

14  Jeddeloh  said,  but  since  Jeddeloh  would  not  have  ever 

15  had  responsibility  for  the  accounting  case,  I  think 

16  it's  reasonable  to  infer  that  he  had  concerns  that 

17  went  beyond  the  accounting  case. 

18  Q      Is  it  reasonable  to  infer  that  his  concerns 

19  involved  the  litigation  Mr.  Ward  had  against  the  FDIC 

20  in  other  matters? 

21  A      I  think  so. 

22 Q      I'm  sorry,  against  Madison  in  other 
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1  matters? 

2  A      I  think  so. 

3  Q      When  you  spoke  to  Mr.  Hubbell  about  his 

4  relationship  with  Mr.  Ward,  what  commitments  did  he 

5  make  to  you  in  terms  of  avoiding  even  the  appearance 

6  of  a  conflict? 

7  A      My  recollection  of  that  conversation  is 

8  that  Hubbell  told  me  that  he  did  not  represent  Ward 

9  in  the  ongoing  litigation  against  Madison  and  that  he 

10  would  not  represent  Ward  in  the  future.   That  was  my 

1 1  impression  from  the  conversation. 

12  To  the  best  of  my  recollection,  I  told  him 

1 3  to  confirm  what  he  had  said  to  me  in  a  letter,  and  to 

14  the  best  of  my  recollection,  he  did  that  by  sending  a 

15  letter  to  me  and  to  David  Paulson,  I  believe,  who  was 

16  the  managing  agent,  the  senior  business  person  at  the 

17  Madison  conservatorship  at  that  time. 

18  Q      Did  he  indicate  he  wouldn't  speak  to 

19  Mr.  Ward  about  any  information  that  he  obtained  or 

20  learned  about  in  the  course  of  his  representation  of 

21  Madison? 

22  A      I  don't  remember  him  specifically  saying 
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that. 

Q      Did  you  raise  that  issue  with  him? 

A      I  don't  remember. 

Q      Did  he  ever  tell  you  that  he  was  from  time 
to  time  in  contact  with  the  attorney  who  was 
representing  Mr.  Ward  in  his  litigation  with  the  FDIC 
because  he  would  learn  about  developments  from  the 
lawyer  and  pass  them  on  to  Mr.  Ward? 

A      I  don't  remember  him  saying  that,  no. 

Q      Is  that  the  kind  of  consideration  that 
would  have  affected  your  judgment  about  whether  to 
keep  him  on? 

A      Well,  one  has  to  assume  that  an  attorney 
will  behave  in  an  ethical  way  unless  one  has  evidence 
to  the  contrary.   As  we  have  discussed  at  some 
length.  Little  Rock,  particularly  Little  Rock's  legal 
community  is  very  small.    To  the  best  of  my 
recollection,  the  firm  that  was  representing  Ward  was 
Wright,  Lindsey  &  Jennings,  so  Wright,  Lindsey  & 
Jennings  continued  to  do  work  for  the  RTC. 

And  I  suppose  if  one  had  a  conspiratorial 

turn  of  mind,  one  might  fret  that  the  lawyers  within 
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Wright,  Lindsey  who  were  working  for  the  RTC  on  other 
matters  might  have  conversations  with  the  lawyers  at 
Wright,  Lindsey  who  were  representing  Ward  against 
the  RTC  in  connection  with  Madison. 

Q      In  fact,  there's  a  mechanism  to  deal  with 
that  problem,  isn't  there,  it's  ealled  a  Chinese  wall 
or  an  ethics  wall;  correct? 

A      That  exists,  yes. 

Q      Did  you  ask  for  Mr.  Hubbell  to  create  an 
ethics  wall  or  Chinese  wall  between  himself  and 
Mr.  Ward? 

A      No. 

Q      Did  you  know  that  ~  withdrawn. 

Did  Mr.  Hubbell  tell  you  that  the  Rose  Law 
Firm  represented  the  Little  Rock  airport  commission? 

A      I  don't  remember  him  telling  me  that,  no. 

Q      Did  he  tell  you  that  Mr.  Ward  sat  on  the 
airport  commission? 

A      No,  I  don't  remember  us  ever  having  a 
conversation  about  the  airport,  or  the  airport 
commission. 

Q      Was  it  one  of  the  considerations  in  your 
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1  keeping  the  Frost  case  at  the  Rose  Law  Firm  the  fact 

2  that  Mr.  Hubbell  represented  to  you  that  Mr.  Ward  was 

3  not  a  client  of  the  firm? 

4  A      That  was  one  of  my  considerations  for 

5  keeping  the  work  at  the  Rose  firm,  yes. 

6  Q      If  Mr.  Ward  had  been  a  client  of  the  firm, 

7  would  you  have  taken  the  case  away,  the  Frost  case 

8  away  from  the  Rose  Law  Firm? 

9  A      I  believe  that  what  I  would  have  done  would 

10  have  been  raise  the  issue  with  my  supervisors.   By 

1 1  that  point,  I  believe  we  were  in  June  of  1989,  so  by 

12  then  the  lawsuit  was  getting  close  to  a  year  old, 

13  maybe  not  quite,  so  the  balance  would  be  could  we 

14  take  —  is  the  problem  or  potential  problem  serious 

15  enough  that  it  warrants  removing  the  case  from  the 

16  firm  at  that  juncture  in  the  lawsuit. 

17  I  believe  that  if  I  had  understood  in  June 

18  of  1989  that  Hubbell  did  represent  Ward  or  Ward's 

19  interests,  that  I  would  have  taken  that  up  with 

20  supervisors.    And  1  don't  know  what  they  would  have 

21  advised  me  to  do. 

22 Q      But  you're  confident  that  he  did  not 
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1  mention  a  representation  of  the  airport  commission  on 

2  which  Mr.  Ward  was  sitting  as  a  commissioner? 

3  A      1  don't  remember  him  ever  mentioning  that, 

4  no. 

5  MR.  CHERTOFF:    I  have  nothing  further. 

6  (Whereupon,  at  5:03  p.m.,  the  deposition 

7  was  concluded.) 
8 

9  

10  APRIL  A.  BRESLAW 
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WAS52153 

09/09/93 

16 

01 

3129843100 

5129843100 

CHICAGO 

IL 

3.8     1 

0.35 

•0424571 

3847833 

DA 

UAS5215J 

09/1,0/93 

13 

31 

2156506504 

2156506304 

VLY    FORGE 

PA 

0.8     1 

0.07 

•0424571 

3847833 

DA 

WASS2153 

09/10/93 

13 

32 

2015580800 

2015580800 

MORRISTOWN 

•  J 

2.7     1 

0.25 

•0424571 

3847833 

DA 

WAS52153 

09/10/93 

14 

37 

8097228200 

8097228200 

SAN   JUAN 

PR 

1.0      1 

0.17 

•0424571 

3847833 

DA 

WAS52153 

09/10/93 

15 

12 

2015580800 

2015580800 

MORRISTOUN 

•  J 

1.8     1 

0.17 

•0424571 

5847833 

DA 

UAS52153 

09/10/93 

16 

03 

2015580800 

2015580800 

NORRISTOM 

•  J 

9.9     1 

0.92 

•0424571 

J847833 

DA 

WAS52153 

09/13/93 

09 

02 

201S3SOSOO 

2015580800 

MORBISTOWN 

•  J 

5.8     1 

0.54 

•0424571 

3847833 

DA 

WAS52153 

09/13/93 

10 

14 

2015581984 

2015581984 

MORRISTOUN 

•  J 

0.3      1 

0.05 

•0424571 

3847833  DA 

WAS52153 

09/13/93 

10 

16 

2015380800 

2015580800 

HORRISTOUN 

NJ 

3.8     1 

0.55 

•0424571 

3847833 

DA 

UAS52153 

09/13/93 

10 

18 

2015J81984 

2015581984 

HORRISTOUN 

NJ 

4.8     1 

0.45 

3912 


■  •vlw  Calli  ■  Nn  Rtport  -  SEP9] 


Acct    Ho 

ID/(tC 

Access 

Called  fron 

Dale 

Tlaie 

•(intwr  Dialed 

Nuitwr  Called 

Clace  Called 

Hint     Rate 

A««H»lt 

1(0424571 

J»47B3} 

0»L 

UAS52155 

09/15/93 

10:41 

5122072767 

3122072767 

CHICAGO 

IL 

182.7     1 

16.99 

H(Ki4571 

5847833 

0«L 

UAS52153 

09/15/95 

17:18 

6123505014 

6125505014 

NIHHEAPOCS 

NN 

9.1      2 

0.85 

1I(KJ4571 

5847833 

DAL 

UAS52153 

09/14/93 

11:48 

2015580800 

2015580800 

•lORItlSTOUK 

NJ 

12.1      1 

1.13 

B0424571 

5847833 

OAL 

WAS52153 

09/14/93 

12:05 

2015580800 

2015580800 

•OlltlSTOUK 

NJ 

2.5      1 

0.21 

110424571 

5847833 

DAL 

WAS521S3 

09/14/93 

13:42 

3129843100 

3129845100 

CHICAGO 

II 

0.7     1 

0.07 

1(0424571 

5847833 

DAI 

UAS52153 

09/14/93 

14:56 

3129843100 

3129843100 

CHICAGO 

IL 

12.3     1 

1.14 

H0424571 

5847833 

DAI 

WAS52153 

09/14/93 

15:12 

215ARVI783 

2156858783 

lOSAHOeLES 

CA 

0.9      1 

0.08 

ND424S71 

5847833 

DAL 

WAS52153 

09/14/93 

15:16 

8097228200 

8097228200 

SAX    JUAN 

PR 

8.0      1 

1.35 

N0424571 

5847833 

OAL 

WAS52153 

09/14/93 

15:33 

213&8J8783 

2156838783 

lOSAHCELES 

CA 

0.5      1 

0.05 

N0424571 

5847835 

DAL 

UAS52153 

09/14/95 

15:35 

2156858785 

2136858783 

LOSAHGELES 

CA 

12.4      1 

1.15 

N0424571 

5847853 

DAL 

UAS52153 

09/14/93 

16:17 

2015580800 

2015380800 

•(KRISTOUtl 

NJ 

11.2     1 

1.04 

M0424571 

5847835 

DAL 

WAS52153 

09/14/95 

16:57  2015580800 

2015380800 

•oneisTouN 

NJ 

10.2     1 

0.95 

•(0424571 

5847853 

DAL 

WAS52155 

09/15/95 

10:41 

2015581984 

2015581984 

NOsmsTouN 

NJ 

1.5     1 

0.12 

1(0424571 

5847853 

DAL 

UAS52153 

09/15/95 

15:48 

6196997658 

6196997658 

SAH  DIEGO 

CA 

1.8     1 

0.17 

N0424571 

5847833 

OAL 

WAS52153 

09/15/93 

15:59  5124196900 

3124196900 

CHICAGO 

IL 

0.8      1 

0.07 

»0424571 

5847833 

DAL 

WAS52153 

09/15/93 

14:13 

2015580800 

2015580800 

MKRISrOM 

NJ 

1.1      1 

0.10 

•(0424571 

3847833 

DAL 

WAS52153 

09/15/93 

14:17 

2156506304 

2156506304 

Vlt    fO«GE 

PA 

20.2      1 

1.88 

•(0424571 

5847833 

OAL 

WAS52155 

09/15/93 

17:54 

2136838711 

2156858711 

lOSANGELES 

CA 

9.2     2 

0.86 

•(0424571 

5847853 

DAL 

UAS52155 

09/16/93 

14:U 

2157512000 

2157512000 

PHILA 

PA 

0.8     1 

0.07 

•(0424571 

5847855 

OAL 

UAS52155 

09/16/93 

14:44 

2155551212 

2155551212 

OK   ASST 

PA 

0.4      1 

0.64 

N0424571 

5847855 

DAL 

UAS52155 

09/16/93 

15:47 

2156506504 

2156506304 

AT    FOKGE 

PA 

41.5      1 

3.86 

N0424571 

5847853 

DAL 

.    WAS521S5 

09/16/93 

15:51 

2015580800 

2015580800 

HOURISTOWN 

NJ 

37.7      1 

3.51 

K0424571 

3847835 

DAL 

UAS52155 

09/16/93 

18:15 

5129845150 

3129845150 

CHICAGO 

IL 

1.4     2 

0.13 

•10424571 

584  7853 

DAL 

UAS52153 

09/17/93 

10:57 

2156506504 

2156506504 

Vlt  foecE 

P» 

0.9      1 

0.08 

•10424571 

3847833 

DAL 

UAS52153 

09/17/93 

12:52 

2156506504 

2156506504 

vir   FO«GE 

PA 

0.7      1 

0.07 

•(0424571 

3847833 

DAL 

UA5S2153 

09/20/95 

12:27 

2157512205 

2157512205 

CHI  LA 

PA 

4.0      1 

0.37 

1(0424571 

3847833 

DAL 

WAS52153 

09/20/93 

14:16 

5124196900 

5124196900 

CHICAGO 

IL 

37.9      1 

3.52 

••0424571 

3847833 

OAL 

WAS52153 

09/20/93 

15:02 

2156506149 

2156506149 

WT    FOtGE 

PA 

0.6     1 

0.06 

1(0424571 

3S47S33 

DAL 

WAS52153 

09/20/93 

15:10 

2156506149 

2156506149 

VIT   FORGE 

PA 

29.3     1 

2.72 

•10424571 

3847853 

DAL 

WAS52153 

09/20/93 

16:49 

5129845100 

5129S45100 

CHICAGO 

IL 

0.6     1 

0.06 

1(0424571 

3847853 

DAL 

WAS52153 

09/20/95 

16:50 

8O657Z5050 

8063725050 

AMRILLO 

TX 

38.5     1 

3.58 

K0424571 

5847853 

DAL 

WAS52153 

09/20/93 

17:52 

2015580800 

2015580800 

•OIRISTOUN 

NJ 

1.2     2 

0.11 

H0424571 

3847855 

DAL 

WAS52153 

09/20/93 

17:54 

6196997658 

6196997658 

SAH  DIEGO 

CA 

2.6     2 

0.24 

N0424571 

5847855 

DAL 

WAS52153 

09/21/93 

09:55 

2156a5«711 

2136858711 

LOSAHGELES 

CA 

2.2     1 

0.20 

•(0424571 

5847855 

DAL 

WAS52153 

09/21/95 

10:08 

5122042800 

5122042800 

CHICAGO 

IL 

0.3     1 

0.05 

•(0424571 

5847855 

DAL 

UAS52153 

09/21/95 

10:09 

5122072800 

3122072800 

CHICAGO 

IL 

2.6     1 

0.24 

N0424571 

5847853 

DAL 

WAS52153 

09/21/95 

10:12 

5122072800 

3122072800 

CHICAGO 

IL 

2.2     1 

0.20 

1(0424571 

5847855 

OAL 

UAS52153 

09/21/95 

15:47 

2015580800 

2015380800 

lOiRISTOUM 

NJ 

1.6      1 

0.15 

N0424571 

5847853 

DAL 

WAS52153 

09/21/95 

14:47 

5122072800 

5122072800 

CHICAGO 

IL 

2.f      1 

0.24 

1(0424571 

5847853 

DAL 

UAS52153 

09/21/93 

15:51 

4045817949 

4045817V49 

ATLANTA 

GA 

9.0     1 

0.84 

•(0424571 

5847833 

DAL 

UAS52155 

09/21/93 

16:08 

2156506504 

2156506504 

VIT    FORGE 

PA 

1.0      1 

0.09 

N0424571 

5847855 

DAL 

UAS52155 

09/21/93 

17:04 

5129845100 

5129843100 

CHICAGO 

IL 

28.2     2 

2.62 

N0424571 

5847833 

DAL 

UAS52155 

09/21/93 

17:54 

5032914696 

5052914696 

DENVER 

CO 

29.1      2 

2.71 

N0424571 

5847835 

OAl 

UAS521S3 

09/22/95 

17:04 

6196997658 

6196997658 

SAN   DIEGO 

CA 

1.0     2 

0.09 

N0424571 

5847855 

DAL 

UAS52155 

09/22/95 

17:59 

2156850652 

2156850652 

LOSANGELES 

CA 

0.4     2 

0.04 

•(0424571 

5847855 

DAL 

UAS52155 

09/22/93 

17:40 

2156&50608 

2136850608 

LOSANGEIES 

CA 

0.5     2 

0.05 

•(0424571 

5847855 

DAI 

WAS52153 

09/25/95 

10:33 

2136850608 

2136830608 

LOSANGELES 

CA 

2.1      1 

0.20 

M0424571 

5847B33 

DAL 

WAS52153 

09/25/93 

17:01 

6022791600 

6022791600 

PHOENIX 

A2 

3.0     2 

0.28 

3913 


ACCt    NO 

I0/«C 

Access 

Called  Fm 

Date 

Time 

Nuifcer  Dialed 

NiKtxr  Called 

Place  Called 

Mini 

ate       Am»tt 

MCK.J4571 

5847833 

0»l 

UAS52153 

09/23/93 

17:07 

3032914653 

50329  U653 

OEKWIII 

CO 

1.1      2                  0.10 

N0424571 

584  7833 

DAI 

UAS52153 

09/24/93 

09:23 

2108418240 

2108418240 

SANANTONIO 

TX 

0.5 

0.05 

N0424571 

5847833 

DAI 

WAS521S3 

09/24/93 

14:19 

2136838783 

21568M785 

lOSANCELES 

CA 

1.1 

0.10 

110424571 

584  7833 

OAl 

MAS52155 

09/24/93 

14:21 

2136830600 

2156830600 

lOSANCELES 

CA 

1.5 

0.12 

N04?4571 

5847833 

OAl 

WAS52153 

09/24/93 

U:41 

2015380800 

2015580800 

HOD li  I  STOW 

NJ 

54.1 

5.17 

1(0434571 

3847833 

OAl 

WAS52153 

09/24/93 

16:58 

2108418240 

2108418240 

SANAMTONIO 

IK 

1.1 

0.10 

1(0424571 

384  7833 

OAl 

WAS52153 

09/25/93 

12:39 

3129843100 

3129843100 

CHICAGO 

11 

6.5 

0.60 

1(0424571 

384  7833 

DAI 

UASS2153 

09/25/93 

13:53 

3129843100 

3129643100 

CKICAGO 

11 

8.8 

0.82 

«0424571 

5847833 

DAL 

UAS52153 

09/25/93 

14:08 

3129843100 

512984J100 

CHICAGO 

11 

15.0 

1.21 

1(0424571 

5847833 

DAI 

UAS521S3 

09/25/93 

14:26 

3129843150 

3129843150 

CHICAGO 

11 

2.6 

0.24 

N0424571 

5847833 

DAI 

UASS2153 

09/25/93 

17:41 

2015580800 

2015380800 

MORIIISTOUK 

NJ 

2-5     2                  0.23 

1(0424571 

3847833 

OAl 

WAS52153 

09/27/93 

16:15 

2015380800 

2015380800 

HORRISTOUII 

NJ 

6.6 

0.61 

N0424571 

3847833 

DAI 

UAS521S3 

09/28/93 

10:21 

2134838785 

2136838783 

LOSANGEIES 

CA 

1.1 

0.10 

1(0424571 

3847833 

DAI 

UAS52153 

09/28/93 

11:09 

2015380800 

2015380800 

KOdRISTOUN 

NJ 

26.1 

2.45 

H0424571 

3847833 

OAl 

UAS52155 

09/28/93 

11:56 

2015380800 

201SJ80800 

NORRISTOUN 

NJ 

2.4 

0.22 

N0424571 

3847833 

OAL 

WAS52155 

09/28/95 

14:11 

2136838783 

2156838783 

LOSANGEIES 

CA 

67.0 

6.23 

H0424571 

3847833 

DAL 

UAS52155 

09/28/93 

15:24 

7142634659 

7142654659 

IBVIHE 

CA 

15.2 

1.41 

1(0424571 

5847833 

DAL 

WAS52155 

09/28/93 

15:48 

2136830600 

2156850600 

LOSAHGELES 

CA 

1.9 

0.16 

1(0424571 

5847833 

OAL 

UAS52153 

09/28/93 

18:15 

5013770325 

5015770525 

LIITLEIlOCi: 

At 

1.5     2                  0.14 

W0424571 

3847833 

OAL 

UAS52153 

09/28/93 

18:20 

2015380800 

2015J80800 

MOCRISTOWK 

NJ 

1.8 

0.17 

N0424571 

5847833 

DAL 

UAS52153 

09/28/93 

18:28 

7142634406 

7142654406 

IPVIME 

CA 

5.2 

0.30 

N0424571 

3847B33 

OAL 

IUS52155 

09/28/93 

18:52 

7142634406 

7142614406 

IDVIKE 

CA 

18.4 

1.71 

M0424571 

3847833 

DAL 

UAS52153 

09/28/93 

19:11 

2136838783 

2154858783 

LOSAHGELES 

CA 

12.5 

1.14 

B0424571 

3847833 

OAL 

UAS521S5 

09/28/93 

19:31 

714852777C 

7148527770 

IRVINE 

CA 

8.5 

0.77 

N0424571 

3847833 

OAL 

UAS52153 

09/29/93 

11:36 

2niSft38783 

2156858783 

LOSANCELES 

CA 

12.9 

1.20 

M0424571 

3847833 

OAL 

UAS52153 

09/29/93 

11:37 

7142634141 

71426J4141 

IRVINE 

CA 

10.1 

0.94 

N0424571 

3847833 

OAL 

UAS52153 

09/29/93 

14:45 

7142654579 

71426J4579 

IRVINE 

CA 

0.5 

0.05 

N0424571 

3847833 

DAL 

MAS52153 

09/29/93 

15:48 

2127041295 

7041295 

NvrroRr 

NT 

2.0 

0.13 

3914 


•tvl»  oil!    -   Vex  lltport   '   OCT93 


«cc 


IO/»C       »cc 


HOt.MT\  3B1.783S  DAL 
110*24571  38<.7e3J  OAL 
M0424571  3«47835  OAl 
N0424571  3*47833  OAl 
110424571  3847833  OAl 
1(0424571  3847833  OAL 
110424571  J847833  OAl 
M0424571  5847833  DAL 
N0424571  3847833  DAL 
110424571  3847833  OAL 
N0424571  3S47833  OAL 
«0424571  3447833  DAL 
1(0424571  3447833  DAL 
1(0424571  5847835  DAL 
«0424571  5847833  OAl 
1(0424571  5847855  DAL 
1(0424571  5847855  DAL 
K0424571  5847853  DAL 
1(0424571  5847855  OAL 
M0424571  5847853  OAL 
110424571  3447833  DAL 
M0424571  3447833  OAL 
110424571  3447833  DAL 
1(0424571  3847853  OAL 
M0424571  5847833  OAl 
1(0424571  5447833  DAL 
M0424571  5847855  OAL 
>I0424571  5447833  OAL 
K0424571  5847835  DAL 
K0424571  5447853  OAL 
N0424571  J447853  OAl 
N0424571  5447853  OAL 
1(0424571  5847833  OAl 
1(0424571  3447853  DAL 
N0424571  5847833  OAL 
K0424571  3447B35  OAL 
K0424571  5847835  DAL 
1(0424571  5847833  DAI 
•0424571  5847855  DAL 
«0424571  5847853  OAl 
N0424571  5847835  DAL 
1(0424571  5447855  DAL 
N0424571  5447433  OAL 
N0424571  3447853  OAL 
N0424571  5847453  DAL 
«042t571  5447855  OAL 
K0424571  3447455  DAL 
It042«571   5447833  DAL 


OllKl  trot 

WAS52153 

UAS52153 

UAS52153 

MAS52153 

WAS52153 

WAS52153 

WAS52153 

WAS52153 

WAS52153 

WAS52153 

UAS52153 

UAS52153 

yAS52153 

WAS52153 

WAS52153 

MAS52153 

UAS52153 

UAS52153 

yAS52153 

UAS52153 

WAS52153 

WAS52153 

WAS52153 

UAS52153 

UAS5215J 

WAS52153 

WAS52153 

i(AS52155 

UAS52153 

UAS52153 

UAS52153 

WAS52153 

UAS52153 

WAS52153 

UAS52155 

UAS52153 

UAS52153 

WAS52153 

WAS52153 

WAS52153 

WAS52153 

WAS52155 

gAS52153 

WAS52153 

UAS52153 

UAS52153 

UAS52155 

UAS52155 


Date 


Tine     Kuitwr   D< 


0«/50/93  11:17  2015380800 
09/30/93  17:07  2156454783 
09/30/93  17:08  2156430600 
09/50/93  17:24  7142654659 
09/50/95  17:27  2015540800 
10/01/93  10:56  9153444458 
10/01/93  11:52  2015540400 
10/01/93  15:15  3129445100 
10/01/93  15:18  3129843100 
10/01/93  17:06  2015340800 
10/02/93  14:05  3129443100 
10/02/93  14:18  7084471201 
10/02/93  15:38  5129445150 
10/02/93  16:11  3122072400 
10/02/93  16:14  3122072767 
10/02/93  16:21  2015580400 
10/04/93  15:19  5013770325 
10/04/93  15:58  9155444466 
10/04/93  15:45  2015540400 
10/04/95  15:45  2104418240 
10/04/93  15:47  5122072767 
10/04/95  16:18  2157512000 
10/05/93  10:49  2015340400 
10/05/93  15:30  5013770346 
10/05/93  15:50  5013770576 
10/06/93  16:52  5032914696 
10/06/93  18:05  3129845100 
10/06/93  18:10  4087762282 
10/06/93  18:10  4097762282 
10/07/93  10:36  4155551212 
10/07/93  10:57  4154218252 
10/07/93  10:53  4097762282 
10/07/93  10:55  2144455404 
10/07/93  10:56  2144454869 
10/07/93  10:57  214A452550 
10/07/93  15:U  2015540800 
10/07/93  15:48  2015540400 
10/07/95  15:49  2015380400 
10/07/93  16:22  8169687217 
10/07/93  16:57  2015540400 
10/08/95  09:57  5015770325 
10/08/93  15:22  91334*4219 
10/08/95  15:23  9153448237 
10/08/93  16:49  2015340800 
10/08/93  17:56  2015540400 
10/08/93  18:03  2015540400 
10/12/95  16:05  2015580400 
10/12/95   16:56  2157512646 


Nintier  CtllMl 

Place  OIlMl 

MIru     Rate 

A<«X^I 

2015380800 

MOOmSTOUK 

NJ 

45.0      1 

4.19 

2136458785 

LOSANCELES 

CA 

0.7     2 

0.07 

2156830600 

LOSAKCELES 

CA 

2.4     2 

0.22 

7142654659 

laviNE 

CA 

5.1      2 

0.29 

2015340400 

HOOmSTOUN 

NJ 

1.1     2 

0.10 

9155448456 

OVEBLANOPI; 

KS 

23.9     1 

2.22 

2015580800 

HORKISTOUtl 

NJ 

15.4      1 

1.25 

3129843100 

CHICAGO 

IL 

2.0     1 

0.19 

3129845100 

CHICAGO 

11 

17.9     1 

1.66 

2015580400 

l«(iSlSTOUN 

NJ 

4.8     2 

0.45 

3129843100 

CHICAGO 

II 

1.1      2 

0.10 

7084471201 

RIVERSIDE 

IL 

57.0     2 

5.50 

3129845150 

CHICAGO 

IL 

5.5     2 

0.51 

5122072800 

CHICAGO 

IL 

2.5     2 

0.25 

5122072767 

CHICAGO 

IL 

2.2     2 

0.20 

2015540800 

HORRISTOUK 

NJ 

2.7     2 

0.25 

5013770525 

LITTLEROCC 

AR 

12.6     1 

1.17 

9133444466 

OVERLANDPi: 

US 

5.4      1 

0.52 

2015580800 

MORRISTOUII 

NJ 

2.0     1 

0.19 

2104418240 

SAKAMTONIO 

TX 

0.7     1 

0.07 

5122072767 

CHICAGO 

IL 

1.0     1 

0.09 

2157512000 

PHILA 

PA 

11.6     1 

1.08 

2015580400 

HORRISTOUK 

NJ 

20.8     1 

1.93 

5015770346 

LITTLEROCr 

AR 

0.5      1 

0.03 

5013770376 

LITTLEROCi: 

AR 

2.2     1 

0.20 

5052914696 

DENVER 

CO 

2.4     1 

0.22 

5129845100 

CHICAGO 

IL 

4.0     2 

0.37 

4087762282 

MORGANHILl 

CA 

0.3     2 

0.03 

4097762282 

BRTAN 

TX 

1.8     2 

0.17 

4155551212 

DIR   ASST 

CA 

0.5      1 

0.64 

4154218252 

SAH    FRAN 

CA 

0.8     1 

0.07 

4097762282 

BRTAN 

TX 

49.0     1 

4.56 

2144435404 

DALLAS 

TX 

0.6     1 

0.06 

2144454869 

DALLAS 

TX 

0.4     1 

0.04 

214U52350 

DALLAS 

IX 

45.1      1 

4.19 

2015580800 

HOKRISTOUN 

NJ 

2.9     1 

0.27 

2015540800 

MGSRISTOWN 

NJ 

0.8     1 

0.07 

2015380400 

MORRISTOUII 

NJ 

9.9     1 

0.92 

8169687217 

tANSASClTT 

MO 

14.0     1 

1.50 

2015340800 

MORRISTOUN 

NJ 

10.8     1 

1.00 

5015770525 

LITTLEROCt 

AR 

10.2     1 

0.95 

9135448219 

OVERLAHDPH 

Its 

0.3     1 

0.03 

9153448257 

OVERLANDPK 

KS 

1.5     1 

0.14 

2015580800 

HORRISTOUN 

NJ 

2.4     1 

0.22 

2015540800 

MORRISTOUN 

NJ 

6.6     2 

0.61 

2015580800 

MORRISTOUN 

NJ 

1.4     2 

0.15 

2015580800 

MORRISTOUN 

NJ 

0.9     1 

0.08 

2157512686 

PHILA 

PA 

0.7     1 

0.07 

3915 


(•viM  Oil!  ■  »n  taport   -  0CT9] 


»CCt    No 

10 /AC 

Acceti 

Called  Frm 

Date 

TIaa     Mtjiter  DIalad 

■uitxr  Callad 

Place  CaUe« 

Miru     Rate       Akum 

110424571 

M4783S 

DAL 

UAS52155 

10/13/93 

17:04   2015380800 

2015580800 

NOSRISTOUN 

NJ 

0.06 

N04J4571 

3847835 

DAL 

UAS52t55 

10/15/93 

17:05   2015580800 

2015580800 

NORRISTOMI 

NJ 

0.22 

«04345n 

3847833 

DAL 

UAS52155 

10/15/93 

18:24  5013770325 

5013770525 

lITTLEROCr 

AR 

0.09 

N04J4571 

3847833 

DAL 

WAS52155 

10/14/95 

12:12  5013770325 

5013770525 

IITTIEROCIC 

AR 

27.5 

2.56 

N04J4571 

3847833 

DAL 

yAS52155 

10/14/95 

15:47  3129843100 

3129843100 

CHICAGO 

IL 

0.55 

N0424571 

3847833 

DAL 

WAS52155 

10/14/93 

13:52   3122072780 

3122072780 

CHICAGO 

U 

0.05 

NC>424571 

5847833 

DAL 

UAS52155 

10/15/93 

11:11   2144435404 

2144435404 

DALLAS 

IX 

0.29 

IIQ424S71 

5847833 

DAL 

UAS52155 

10/15/95 

11:15   2144437975 

2144437973 

DALLAS 

IX 

17.5 

1.61 

1(0424571 

5847833 

DAL 

UAS52153 

10/15/95 

14:56  6125505014 

6123503014 

tlIH«EAPO(.S 

HN 

0.06 

N0424571 

5847833 

DAL 

UAS52153 

10/18/95 

11:56  3129843100 

3129845100 

CHICAGO 

IL 

0.79 

N0424571 

5847833 

DAL 

gAS52153 

10/18/93 

11:48  8063725050 

8065725050 

AMAKILLO 

IX 

0.33 

110424571 

5847833 

DAL 

MAS52153 

10/18/93 

12:03  6123505014 

6123305014 

■  ■■NEAPOIS 

MN 

12.4 

1.15 

N(K24571 

3847855 

DAL 

UAS52153 

10/18/93 

12:18  4015551515 

4015551515 

Dili   ASST 

Rt 

0.64 

N0424571 

5847835 

DAL 

UAS52153 

10/18/93 

12:19  4015551212 

4015551212 

DIt   ASST 

RI 

0.64 

N0424571 

5847853 

DAL 

yAS52153 

10/18/93 

15:51   2015580800 

2015580800 

MORRISTOW 

NJ 

13.4 

1.25 

110424571 

5847855 

DAL 

UAS52155 

10/19/95 

12:00  6125503014 

6125505014 

•(■■■EAPOLS 

KN 

28.2 

2.62 

1(0424571 

5847855 

DAL 

yAS521S5 

10/19/95 

17:26  4154218232 

4154218232 

SAN    FRAN 

CA 

0.54 

1(0424571 

5847855 

DAL 

t»SS2155 

10/M/95 

16:17  4159782600 

4159782600 

SAN    FRAN 

CA 

19.5 

1.81 

M0424571 

J847833  DAL 

UAS52153 

10/20/93 

16:58  7148524202 

7148524202 

IRVINE 

CA 

12.6 

1.17 

N0424571 

5847833 

DAL 

MAS52153 

10/20/93 

18:56  5122072780 

5122072780 

CHICAGO 

IL 

0.15 

1(0424571 

5847833 

DAL 

WAS52153 

10/21/93 

14:39  7148524202 

7148524202 

IRVINE 

CA 

59^9 

5.71 

1(0424571 

3847833 

DAL 

.yAS52153 

10/21/93 

16:50  3129845100 

5129845100 

CHICAGO 

IL 

12.8 

1.19 

1(0424571 

5*47853 

DAL 

yAS52153 

10/21/93 

17:04   2135551212 

2135551212 

OIR   ASST 

CA 

0.5     2                0.64 

1(0424571 

3847853 

DAL 

UAS52155 

10/21/93 

17:05   2136261717 

2136261717 

LOSANGELES 

CA 

2.6     2                0.24 

N0424571 

5847855 

DAL 

yAS521S5 

10/21/95 

17:20  4154218232 

4154218232 

SAN   FRAN 

CA 

2.7     2                0.25 

N0424S71 

5847833 

DAL 

WAS52153 

10/22/95 

16:20  2156315878 

215651587S 

NORRISTOUN 

PA 

10.6 

0.99 

M0424571 

5847833 

OAL 

UAS52153 

10/22/95 

16:52  4154218232 

4154218252 

SAN   FRAN 

CA 

0.07 

1(0424571 

5847833  DAL 

UAS52153 

10/24/95 

16:27  5122072770 

5122072770 

CHICAGO 

IL 

12.0 

1.12 

■0424571 

3847833 

OAL 

yAS521S3 

10/25/93 

09:19  5122072767 

5122072767 

CHICAGO 

IL 

0.06 

1(0424571 

5847855  DAL 

yASS2155 

10/25/95 

09:20  3122072780 

5122072780 

CHICAGO 

IL 

0.16 

1(0424571 

5847835 

DAL 

UAS52153 

10/25/95 

11:09  3122072767 

5122072767 

CHICAGO 

11 

35 .4 

3.29 

N0424S71 

3847833 

DAL 

UAS52153 

10/25/95 

11:45  9135448458 

9155448458 

OVERLANDPC 

ICS 

42.1 

5.92 

N0424571 

5847855 

DAL 

WAS52153 

10/25/95 

14:59  3032998900 

5032998900 

DENVER 

CO 

0.11 

N0424571 

5847853 

DAL 

WAS52155 

10/25/95 

15:00  3032998900 

5032998900 

DENVER 

CO 

0.54 

•0424571 

5847853 

DAL 

UAS52153 

10/25/95 

15:28  3052914690 

5052914690 

DENVER 

CO 

0.20 

1(0424571 

5847853  DAL 

UAS52153 

10/25/95 

15:44  5129845100 

5129845100 

CHICAGO 

IL 

28^6 

2.66 

1(0424571 

3847853 

DAL 

WAS52153 

10/25/93 

16:21    3129843100 

5129843100 

CHICAGO 

IL 

10.4 

0.97 

N0424571 

3847833 

DAL 

yAS52155 

10/25/93 

16:32  5O4525U0O 

5045254400 

■EUOiiLEAMS 

LA 

0.17 

1(0424571 

5847855 

DAL 

UASS21S3 

10/25/93 

17:06  3129843100 

3129845100 

CHICAGO 

IL 

0.20 

«0424571 

5847853 

OAL 

yAS52153 

10/24/93 

15:59  2156858783 

2136858783 

LOSANGELES 

CA 

55^5 

5.12 

1(0424571 

5847833 

DAL 

UAS521S5 

10/26/93 

15:26  4159782600 

41597B26O0 

SAN    FRAN 

CA 

0.27 

N0424571 

3847833 

DAL 

UAS52I55 

10/26/93 

16:25   2015580800 

201S58O8OO 

NOIiRISTOUN 

NJ 

0.42 

1(0424571 

3847833 

DAL 

UAS52155 

10/26/95 

16:30  2156261717 

2156261717 

LOSANGELES 

CA 

0.18 

1(0424571 

5847833 

OAL 

yAS52155 

10/26/95 

16:58  2122598000 

2122598000 

NEW  rORK 

NY 

17.8 

1.66 

■0424571 

3847833 

OAL 

UAS521S3 

10/26/93 

17:05  2156261717 

2156261717 

LOSANGELES 

CA 

0.10 

■0424571 

5847835 

OAL 

UAS521S3 

10/27/95 

09:26  2015580800 

2015580800 

MODRISTOM 

NJ 

0.82 

■0424571 

5847855 

DAL 

WAS52153 

10/27/95 

15:42  2156515801 

2156515801 

NORRISTOUN 

PA 

26!l 

2.45 

■0424571 

5847855 

DAL 

UAS52153 

10/27/93 

17:45  2015580800 

2015380800 

NORRISTOUN 

NJ 

2.5     2                0.25 

3916 


■  •V 

ta  CtlU    -    Htn  >*port 

-   OCT95 

ACCt    No 

ID/AC 

Acceti 

Oiled  Froo 

Dat< 

Tin      HMltxr   Dislld 

NLJiber  Cat  lid 

Place  Called 

Mi 

•\a     Rate       Awxrit 

ll(K2«571 

JS47M3 

DAL 

UASS2153 

10/28/93 

10:47  6123305014 

6125505014 

KIHNEAPOLS 

HN 

0.20 

110*24571 

3S47833 

DAL 

WAS521S3 

10/28/93 

12:06  9185829201 

9185829201 

TULSA 

OH 

0.13 

N(K24S71 

J»47M3 

DAL 

WAS52153 

10/28/93 

12:14  9185868383 

9185868583 

TULSA 

X 

5 

0.14 

NU24S71 

J84785J 

DAL 

UAS52153 

10/28/93 

13:20  9087412525 

9087412525 

BED    BAKK 

NJ 

0.05 

K0424571 

3847833 

DAL 

UAS52153 

10/28/93 

14:35   2136a587S3 

2156858783 

LOSAMCELES 

CA 

22 

2.13 

N0424571 

3847833 

DAL 

WAS52153 

10/28/93 

15:50  2015380800 

2015580800 

MOKRISIOin 

NJ 

0.22 

110424571 

3847833 

DAL 

UASS2153 

10/28/93 

15:59  2015580800 

2015580800 

KOflRISIOMI 

NJ 

0.03 

N0424571 

384  7833 

DAL 

WAS521S3 

10/28/93 

15:59  2015580800 

2015580800 

HORBJSTOUII 

NJ 

0.07 

110424571 

5847833 

DAL 

WAS52155 

10/28/93 

16:02  2015580800 

2015580800 

NODRISTOUII 

■  J 

22 

2.10 

■0424571 

3847833 

DAL 

UAS52153 

10/28/93 

16:U   9087412525 

9087412525 

RED  BAMK 

NJ 

12 

1.15 

■0424571 

3847833 

DAL 

WAS521S5 

10/28/93 

16:59  6123303014 

6123305014 

HINNEAPOLS 

MN 

0.16 

■0424571 

3847833 

DAL 

UAS521S5 

10/28/93 

17:22  2136261717 

2156261717 

LOSAHOELES 

CA 

0.27 

■0424571 

3847833 

DAL 

WAS52155 

10/29/93  09:14  2015581984 

201558198* 

MORS  I  STOW 

NJ 

0.1* 

■0424571 

3847833 

DAL 

WAS521S3 

10/29/93 

10:05  9185829201 

9185829201 

TULSA 

oic 

0.09 

■0424571 

IS47S33 

DAL 

WAS521S5 

10/29/93 

10:17  9185829201 

9185829201 

TUISA 

or 

0.07 

■0424571 

384  7833 

DAL 

WAS521S5 

10/29/93 

10:22  9185829201 

9185829201 

TULSA 

0<c 

15 

1.45 

■0424571 

5847833 

DAL 

WAS52153 

10/29/93 

10:39  6172487000 

6172487000 

BOSTON 

MA 

0.16 

■0424571 

3847833 

DAL 

MAS52153 

10/29/93 

13:43  9133*48455 

9155*48455 

OVERLANOPH 

ts 

24 

2.31 

■0424571 

3847833 

DAL 

WASS21S3 

10/29/93 

14:08  2136261717 

2156261717 

LOSANSELES 

CA 

0.22 

■0424571 

3847833 

DAL 

WAS52153 

10/29/93 

14:17  2136858785 

2136858785 

LOSANGELES 

C« 

0.51 

■0424571 

5847833 

DAL 

WASS2153 

10/29/93 

16:59  6123303014 

6125303014 

MINHEAPOLS 

MN 

0.22 

3917 


5/4/95  10  47  AM 

Eticnsinn    Dale 

Timt 

Caller 

Called           INC  CITY 

STAT 

Minulcs 

60316 

10/15/93 

6  01  PM 

BRESLAW,  APRIL 

0 

1 

0  4 

60316 

10/15/93 

5  04  PM 

BRESLAW.  APRIL 

7035339323 

FALLSCHRCH 

VA 

25  7 

60316 

10/15/93 

5  01  PM 

BRESLAW.  APRIL 

0 

1 

07 

60316 

10/15/93 

4  58  PM 

BRESLAW.  APRIL 

0 

1 

09 

60316 

10/15/93 

4:52  PM 

BRESLAW.  APRIL 

83761 

550  17TH 

1  0 

60316 

10/15/93 

4  50  PM 

BRESLAW.  APRIL 

6252940 

WASHINGTON 

DC 

04 

60316 

10/15/93 

4  49  PM 

BRESLAW.  APRIL 

83761 

550  17TH 

04 

60316 

10/15/93 

4  49  PM 

BRESLAW.  APRIL 

6255294 

WASHINGTON 

DC 

0  1 

60316 

10/15/93 

4  48  PM 

BRESLAW.  APRIL 

7035339323 

FALLSCHRCH 

VA 

09 

60316 

10/15/93 

4  39  PM 

BRESLAW.  APRIL 

83812 

550  ITTH 

08 

60316 

10/15/93 

4  18  PM 

BRESLAW.  APRIL 

0 

I 

06 

60316 

10/15/93 

3  40  PM 

BRESLAW.  APRIL 

87400 

550  ITTH 

03 

60316 

10/15/93 

3:36  PM 

BRESLAW.  APRIL 

7036849064 

ALEXANDRIA 

VA 

1  7 

60316 

10/15/93 

3  23  PM 

BRESLAW.  APRIL 

67332 

DCSNETWK 

11  5 

60316 

10/15/93 

3  07  PM 

BRESLAW.  APRIL 

0 

1 

02 

60316 

10/15/93 

3:02  PM 

BRESLAW.  APRIL 

0 

I 

03 

60316 

10/15/93 

2:38  PM 

BRESLAW.  APRIL 

0 

I 

15 

60316 

10/15/93 

2:35  PM 

BRESLAW.  APRIL 

6123303014 

MINEAPOLIS 

MN 

07 

60316 

10/15/93 

2:24  PM 

BRESLAW.  APRIL 

67332 

DCSNETWK 

72 

60316 

10/15/93 

1  37  PM 

BRESLAW.  APRIL 

0 

1 

05 

60316 

10/15/93 

12:33  PM 

BRESLAW.  APRIL 

0 

I 

07 

60316 

10/15/93 

12:00  PM 

BRESLAW.  APRIL 

4167566 

WASHINGTON 

DC 

1  3 

60316 

10/15/93 

11:54  AM 

BRESLAW.  APRIL 

0 

1 

03 

60316 

10/15/93 

11:46  AM 

BRESLAW.  APRIL 

0 

I 

5.2 

60316 

10/15/93 

11:28  AM 

BRESLAW.  APRIL 

0 

02 

60316 

10/15/93 

11:14AM 

BRESLAW.  APRIL 

2144437973 

DALLAS 

TX 

175 

60316 

10/15/93 

11  10  AM 

BRESLAW,  APRIL 

2144435404 

DALLAS 

TX 

34 

60316 

10/15/93 

10:52  AM 

BRESLAW.  APRIL 

83706 

550  17TH 

11 

60316 

10/15/93 

10:21  AM 

BRESLAW.  APRIL 

0 

08 

60316 

10/15/93 

9:26  AM 

BRESLAW.  APRIL 

8008593342 

TOLL  FREE 

88 

60316 

10/14/93 

10:52  PM 

BRESLAW.  APRIL 

0 

00 

60316 

10/14/93 

6:01  PM 

BRESLAW,  APRIL 

0 

0.1 

60316 

10/14/93 

5:25  PM 

BRESLAW,  APRIL 

0 

2.3 

60316 

10/14/93 

4:47  PM 

BRESLAW.  APRIL 

0 

12 

60316 

10/14/93 

4:37  PM 

BRESLAW,  APRIL 

0 

207 

60316 

10/14/93 

4:23  PM 

BRESLAW.  APRIL 

83706 

550  17TH 

75 

60316 

10/14/93 

3:41  PM 

BRESLAW.  APRIL 

0 

14 

60316 

10/14/93 

2:17  PM 

BRESLAW,  APRIL 

0 

0  7 

60316 

10/14/93 

2:02  PM 

BRESLAW,  APRIL 

8226340 

WASHINGTON 

DC 

53 

60316 

10/14/93 

1:59  PM 

BRESLAW.  APRIL 

0 

■ 

02 

:     DEPOSITION 
]         EXHIBIT 
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All  Calls  Made  by  Date 


5/4/95  10  47  AM 

Eilcnsion 

60316 

Dale 

10/14/93 

Time 

1  51  PM 

Caller 

BRESLAW,  APRIL 

Called            INC 

3122072780 

CITY 

CHICAGO 

STAT 

IL 

Minutes 

06 

60316 

10/14/93 

1  46  PM 

BRESLAW.  /"lPRIL 

3129843100 

CHICAGO 

IL 

34 

60316 

10/14/93 

1  11  PM 

BRESLAW,  APRIL 

0      1 

07 

60316 

10/14/93 

12  23  PM 

BRESLAW.  APRIL 

0      1 

04 

60316 

10/14/93 

12  11  PM 

BRESLAW,  APRIL 

5013770325 

LrTTLEROCK 

AR 

27  4 

60316 

10/14/93 

11  13  AM 

BRESLAW.  APRIL 

83706 

550  17TH 

06 

60316 

10/14/93 

10  16  AM 

BRESLAW,  APRIL 

0      1 

1  0 

60316 

10/14/93 

9  50  AM 

BRESLAW.  APRIL 

0      1 

02 

60316 

10/14/93 

9  39  AM 

BRESLAW.  APRIL 

0      1 

06 

60316 

10/14/93 

937  AM 

BRESLAW.  APRIL 

0      1 

04 

60316 

10/14/93 

9  lOAM 

BRESLAW.  APRIL 

0      1 

1  3 

60316 

10/14/93 

9  07  AM 

BRESLAW.  APRIL 

0      1 

0  1 

60316 

10/14/93 

8  43  AM 

BRESLAW.  APRIL 

7033543277 

FALLSCHRCH 

VA 

08 

60316 

10/13/93 

627  PM 

BRESLAW.  APRIL 

83623 

550  17TH 

24 

60316 

10/13/93 

6  25  PM 

BRESLAW.  APRIL 

3938400 

WASHINGTON 

DC 

04 

60316 

10/13/93 

6  24  PM 

BRESLAW.  APRIL 

5013770325 

LITTLEROCK 

AR 

09 

60316 

10/13/93 

5  39  PM 

BRESLAW.  APRIL 

0      1 

14.2 

60316 

10/13/93 

5.23  PM 

BRESLAW.  APRIL 

87400 

550  17TH 

1.3 

60316 

10/13/93 

5  04  PM 

BRESLAW.  APRIL 

2015380800 

MORRISTOWN 

NJ 

2.5 

60316 

10/13/93 

5  03  PM 

BRESLAW.  APRIL 

2015380800 

MORRISTOWN 

NJ 

06 

60316 

10/13/93 

3  55  PM 

BRESLAW.  APRIL 

0       1 

178 

60316 

10/13/93 

3  52  PM 

BRESLAW.  APRIL 

83812 

550  17TH 

2.4 

60316 

10/13/93 

3:51  PM 

BRESLAW.  APRIL 

83706 

550  17TH 

04 

60316 

10/13/93 

3:50  PM 

BRESLAW.  APRIL 

0      I 

04 

60316 

10/13/93 

12  37  PM 

BRESLAW.  APRIL 

0       I 

09 

60316 

10/13/93 

10  11  AM 

BRESLAW.  APRIL 

0       I 

08 

60316 

10/13/93 

10  05/iiM 

BRESLAW.  APRIL 

0       I 

0.5 

60316 

10/13/93 

9  19  AM 

BRESLAW.  AlPRIL 

0       I 

0.3 

60316 

10/12/93 

6  07  PM 

BRESLAW.  APRIL 

0       1 

0  1 

60316 

10/12/93 

4:53  PM 

BRESLAW.  APRIL 

0       I 

259 

60316 

10/12/93 

4:35  PM 

BRESLAW.  APRIL 

2157512686 

PHILADELPH 

PA 

08 

60316 

10/12/93 

4  09  PM 

BRESLAW.  APRIL 

0      I 

05 

60316 

10/12/93 

4  04  PM 

BRESLAW.  AiPRIL 

2015380800 

MORRISTOWN 

NJ 

12 

60316 

10/12/93 

3  27  PM 

BRESLAW.  APRIL 

0      I 

0.5 

60316 

10/12/93 

2  46  PM 

BRESLAW.  APRIL 

7368250 

WASHINGTON 

DC 

1.1 

60316 

10/12/93 

2:41  PM 

BRESLAW.  APRIL 

7368250 

WASHINGTON 

DC 

08 

60316 

10/12/93 

1:50  PM 

BRESLAW.  APRIL 

0      I 

209 

60316 

10/12/93 

11  51  /VM 

BRESLAW.  APRIL 

0      1 

177 

60316 

lO/lZ/93 

11  37/lM 

BRESLAW.  APRIL 

0       I 

2.6 

60316 

10/12/93 

11  12/iiM 

BRESLAW.  APRIL 

0      1 

12.0 

3919 


AH  Calls  Made  by  Pate 


5/4/95  10  47  AM 

Eilcnsion 
60316 

Date 

10/12/93 

Time 

11  09  AM 

Cllcr 
BRESLAW.  APRIL 

Called           INC  CITY 

4838300            WASHMGTON 

STAT 
DC 

Minulet 

07 

60316 

10/12/93 

11  05  AM 

BRESLAW.  APRIL 

0 

00 

60316 

10/12/93 

1041  AM 

BRESLAW.  APRIL 

0 

02 

60316 

10/12«3 

10  25  AM 

BRESLAW.  APRIL 

8226340 

WASHINGTON 

DC 

29  7 

60316 

10/12/93 

\022AM 

BRESLAW.  APRIL 

6287000 

WASHINGTON 

DC 

24 

60316 

10/12/93 

10  20  AM 

BRESLAW.  APRIL 

4838300 

WASHINGTON 

DC 

25 

60316 

10/12/93 

9  59/iM 

BRESLAW.  APRIL 

0 

02 

60316 

10/12/93 

9  49  AM 

BRESLAW.  APRIL 

0 

29  3 

60316 

10/12/93 

9:06  AM 

BRESLAW.  APRIL 

8005426135 

TOLL  FREE 

0.3 

60316 

10/11/93 

3  29  PM 

BRESLAW.  APRIL 

0 

17 

60316 

10/11/93 

1:15  PM 

BRESLAW.  APRIL 

0 

0.7 

60316 

10/10/93 

3  38  PM 

BRESLAW,  APRIL 

0 

02 

60316 

10/10/93 

3  37  PM 

BRESLAW.  APRIL 

0 

02 

60316 

10/08/93 

6:06  PM 

BRESLAW.  APRIL 

411 

DIR  ASSIST 

DC 

03 

60316 

10/08/93 

6:05  PM 

BRESLAW.  /^RIL 

83812 

550  17TH 

0  5 

60316 

10/08/93 

6  02  PM 

BRESLAW,  APRIL 

2015380800 

MORRISTOWN 

NJ 

1  4 

60316 

10/08/93 

5:56  PM 

BRESLAW.  APRIL 

2015380800 

MORRISTOWN 

NJ 

66 

60316 

10/08/93 

5  41  PM 

BRESLAW.  APRIL 

0 

02 

60316 

10/08/93 

4:50  PM 

BRESLAW,  APRIL 

0 

68 

60316 

10/08/93 

4  48  PM 

BRESLAW,  APRIL 

2015380800 

MORRISTOWN 

NJ 

24 

60316 

10/08/93 

4:44  PM 

BRESLAW,  APRIL 

0 

00 

60316 

10/08/93 

4:37  PM 

BRESLAW,  APRIL 

0 

09 

60316 

10/08/93 

4:36  PM 

BRESLAW,  APRIL 

0 

109 

60316 

10/08/93 

4  I9PM 

BRESLAW.  APRIL 

2898660 

WASHINGTON 

DC 

16  5 

60316 

10/08/93 

4:13  PM 

BRESLAW,  APRIL 

4838300 

WASHINGTON 

DC 

53 

60316 

10/08/93 

3:54  PM 

BRESLAW,  APRIL 

0 

167 

60316 

10/08/93 

3  27  PM 

BRESLAW.  APRIL 

0 

07 

60316 

10/08/93 

3:26  PM 

BRESLAW.  APRIL 

0 

67 

60316 

10/08/93 

3.22  PM 

BRESLAW.  APRIL 

9133448237 

MELROSE 

KS 

18 

60316 

10/08/93 

3  21  PM 

BRESLAW.  APRIL 

9133448219 

MELROSE 

KS 

06 

60316 

10/08/93 

3:17  PM 

BRESLAW,  APRIL 

83755 

550I7TH 

15 

60316 

10/08/93 

3:05  PM 

BRESLAW,  APRIL 

62117 

DCSNETWK 

1.1 

60316 

10/08/93 

2:58  PM 

BRESLAW,  APRIL 

8226340 

WASHINGTON 

DC 

6  1 

60316 

10/08/93 

2:36  PM 

BRESLAW,  APRIL 

0 

11 

60316 

10/08/93 

2:23  PM 

BRESLAW,  APRIL 

0 

0.2 

60316 

10/08/93 

2  11  PM 

BRESLAW,  APRIL 

0 

0.2 

60316 

10/08/93 

2  lOPM 

BRESLAW,  APRIL 

0 

08 

60316 

10/08/93 

!  :26  PM 

BRESLAW,  APRIL 

0 

22 

60316 

10/08/93 

12  56  PM 

BRESLAW.  APRIL 

0 

219 

60316 

10/08/93 

12  20  PM 

BRESLAW.  APRIL 

6287000 

WASHINGTON 

DC 

56 

3920 


5/4/95  10  47  AM 

Eilcniion    Date 

Time 

60316 

10/08/93 

12  07  PM 

50316 

10/08/93 

I  2  06  PM 

60316 

10/08/93 

11  50  AM 

60316 

10/08/93 

\  I  23  AM 

60316 

10/08/93 

10  37  AM 

60316 

10/08/93 

10  36  AM 

60316 

10/08/93 

10  29  AM 

60316 

10/08/93 

9  55  AM 

60316 

10/08/93 

9  22  AM 

60316 

10/07/93 

6  35  PM 

60316 

10/07/93 

6  25  PM 

60316 

10/07/93 

4  37  PM 

60316 

10/07/93 

4  33  PM 

60316 

10/07/93 

'4  22  PM 

60316 

10/07/93 

4  21  PM 

60316 

10/07/93 

4  12  PM 

60316 

10/07/93 

4  04  PM 

60316 

10/07/93 

3  48  PM 

60316 

10/07/93 

3  47  PM 

60316 

10/07/93 

3  43  PM 

60316 

10/07/93 

3  08  PM 

60316 

10/07/93 

3  00  PM 

60316 

10/07/93 

2:43  PM 

60316 

1 0/07/93 

1  56  PM 

60316 

10/07/93 

12  49  PM 

60316 

10/07/93 

12:33  PM 

60316 

10/07/93 

11  59  AM 

60316 

10/07/93 

11  56  AM 

60316 

10/07/93 

10:55  AM 

60316 

10/07/93 

10:55  AM 

60316 

10/07/93 

10  54  AM 

60316 

10/07/93 

10  36  AM 

60316 

10/07/93 

10  35  AM 

60316 

10/07/93 

10:27  AM 

60316 

10/06/93 

7  04  PM 

60316 

10/06/93 

6  10  PM 

60316 

10/06/93 

6  09  PM 

60316 

10/06/93 

6  09  PM      I 

60316 

10/06/93 

6  04  PM       I 

60316 

10/06/93 

5  37  PM      I 

All  Calls  Made  bv  Date 


Caller 

BRESLAW.  APRIL 
BRESLAW.  APRIL 
I    BR£SLAW.  APRIL 
I    BRESLAW.  APRIL 
BRESLAW.  APRIL 
BRESLAW.  APRIL 
BRESLAW.  APRIL 
BRESLAW.  APRIL 
BRESLAW.  APRIL 
BRESLAW,  APRIL 
BRESLAW.  APRIL 
BRESLAW.  APRIL 
BRESLAW.  APRIL 
BRESLAW.  APRIL 
BRESLAW.  APRIL 
BRESLAW.  APRIL 
BRESLAW.  APRIL 
BRESLAW,  APRIL 
BRESLAW.  APRIL 
BRESLAW.  APRIL 
BRESLAW,  APRIL 
BRESLAW.  APRIL 
BRESLAW,  APRIL 
BRESLAW.  APKIl 
BRESLAW.  APRIL 
BRESLAW,  APRIL 
BRESLAW,  APRIL 
BRESLAW,  APRIL 
BRESLAW,  APRIL 
BRESLAW.  APRIL 
BRESLAW,  APRa 
BRESLAW,  APRIL 
BRESLAW,  APRIL 
BRESLAW.  APRIL 
BRESLAW,  APRIL 
BRESLAW.  APRIL 
BRESLAW.  APRIL 
BRESLAW,  APRIL 
BRESLAW,  APRIL 
BRESLAW.  APRIL 


Called 

9651025 

9624947 

0 

0 
0 
0 
0 
5013770325 
4167409 


2015380800 

0 

8169687217 

8168524295 

9624947 

0 

2015380800 

2015380800 

2015380800 

0 


INC  CITV 

WASHINGTON 
WASHINGTON 

I 

1 

1 


LITTLEROCK 
WASHINGTON 


MORRISTOWN 

KANSfiSCYTY 

MIAMI 

WASHINGTON 

MORRISTOWN 
MORRISTOWN 
MORRISTOWN 


0       I 


STAT 

Minutes 

DC 

0  1 

DC 

02 

149 

MO 
MO 
DC 

NI 
NJ 
NJ 


10  1 
1  1 
08 
0  1 
107 
04 
139 
00 
24 
7.2 
100 
08 
29 


u 

1 

09 

0 

1 

16.5 

0 

1 

5  1 

0 

1 

96 

7368250 

WASHINGTON 

DC 

03 

0 

I 

0.3 

2144434869 

DALLAS 

TX 

06 

2144435404 

DALLAS 

TX 

09 

4154218232 

SANFRNCSCO 

CA 

0.8 

4155551212 

DIR  ASSIST 

CA 

10 

0 

I 

0  5 

0 

00 

4097762282 

BRYAN 

TX 

17 

0 

0.0 

4087762282 

MORGANHILL 

CA 

05 

3129843100 

CHICAGO 

IL 

4.7 

0 

13.6 

3921 


All  Calls  Made  by  Date 


5/4/V5  10  47  AM 

Eilrnsion 

Pate 

Time 

Caller 

Called            INC  CITY 

STAT 

Minules 

60316 

10/06/93 

5  27  PM 

BRESLAW.  APRIL 

0 

99 

60316 

10/06/93 

4  58  PM 

BRESLAW.  APRJL 

0 

184 

60316 

10/06/93 

4  51  PM 

BRESLAW.  APRJL 

3032914696 

DENVER 

CO 

28 

60316 

10/06/93 

4  37  PM 

BRESLAW.  APRIL 

0 

0.5 

60316 

10/06/93 

3  55  PM 

BRESLAW.  APRJL 

0 

08 

60316 

10/06/93 

3  43  PM 

BRESLAW.  APRJL 

0 

07 

60316 

10/06/93 

3  03  PM 

BRESLAW.  /^PRIL 

0 

0,7 

60316 

10/06/93 

12  12  PM 

BRESLAW.  APRIL 

0 

0.3 

60316 

10/06/93 

10  52  AM 

BRESLAW.  APRIL 

0 

0.1 

60316 

10/06/93 

10  43  AM 

BRESLAW.  APRJL 

0 

3.1 

60316 

10/06/93 

10  25/iiM 

BRESLAW.  APRIL 

0 

12.8 

60316 

10/06/93 

8  46  AM 

BRESLAW.  APRIL 

0 

09 

60316 

10/06/93 

8  31  /VM 

BRESLAW.  APRIL 

0 

10 

60316 

10/06/93 

ilAAM 

BRESLAW.  APRIL 

8630181 

WASHINGTON 

DC 

10 

60316 

10/06/93 

8  19/kM 

BRESLAW.  APRIL 

0 

0.1 

60316 

10/05/93 

5:17  PM 

BRESLAW,  APRIL 

0 

06 

60316 

10/05/93 

3:53  PM 

BRESLAW.  APRIL 

0 

1390 

60316 

10/05/93 

3:32  PM 

BRESLAW.  APRIL 

0 

4.5 

60316 

10/05/93 

3:29  PM 

BRESLAW.  APRIL 

5013770346 

LITTLEROCK 

AR 

01 

60316 

10/05/93 

3:29  PM 

BRESLAW.  APRIL 

5013770376 

LnTLERCX:H 

AR 

2.2 

60316 

10/05/93 

3:25  PM 

BRESLAW,  APRIL 

0 

06 

60316 

10/05/93 

12:03  PM 

BRESLAW.  APRIL 

0 

0.1 

60316 

10/05/93 

10:52 />iM 

BRESLAW,  APRIL 

0 

11.8 

60316 

10/05/93 

10  49  AM 

BRESLAW.  APRIL 

2015380800 

MORRISTOWN 

NJ 

20.7 

60316 

10/05/93 

]03SAM 

BRESLAW.  APRIL 

0 

0.2 

60316 

10/05/93 

9:47  AM 

BRESLAW.  APRIL 

0 

0.6 

60316 

10/05/93 

9:31  AM 

BRESLAW.  APRIL 

0 

6.3 

60316 

10/05/93 

9:27/^ 

BRESLAW,  APRIL 

0 

0.4 

60316 

10/05/93 

9:01  AM 

BRESLAW.  APRIL 

0 

0.2 

60316 

10/05/93 

8:55  AM 

BRESLAW,  APRIL 

0 

0.3 

60316 

10/04/93 

6:12  PM 

BRESLAW,  APRIL 

0 

II.2 

60316 

10/04/93 

6  02  PM 

BRESLAW,  AiPRIL 

0 

0.1 

60316 

10/04/93 

5:50  PM 

BRESLAW,  APRIL 

0 

0.6 

60316 

10/04/93 

5  40  PM 

BRESLAW.  APRIL 

0 

0.5 

60316 

10/04/93 

5:35  PM 

BRESLAW.  APRIL 

0 

17.5 

60316 

10/04/93 

5:30  PM 

BRESLAW.  APRIL 

67332 

DCSNETWK 

0.0 

60316 

10/04/93 

5:09  PM 

BRESLAW.  APRIL 

0 

0.9 

60316 

10/04/93 

5  00  PM 

BRESLAW.  APRIL 

0 

26.3 

60316 

10/04/93 

4  31  PM 

BRESLAW.  APRIL 

0 

1.6 

60316 

10/04/93 

4  18PM 

BRESLAW,  APRIL 

2157512000 

PHILADELPH 

PA 

11.7 

3922 


5/4/95  10  47  AM 


All  Calls  Made  by  Date 


Eilcnsion 

60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 


Dalt 

10/04/93 
10/04/93 
10/04/93 
10/04/93 
10/04/93 
10/04/93 
10/04/93 
10/04/93 
10/04/93 
10/04/93 
10/04/93 
10/04/93 
10/04/93 
10/04/93 
10/04/93 
10/04/93 
10/04/93 
10/04/93 
10/04/93 
10/02/93 
10/02/93 
10/02/93 
10/02/93 
10/02/93 
10/02/93 
10/01/93 
10/01/93 
10/01/93 
10/01/93 
10/01/93 
10/01/93 
10/01/93 
10/01/93 
10/01/93 
10/01/93 
10/01/93 
10/01/93 
10/01/93 
10/01/93 
10/01/93 


Time 

3  47  PM 
3  46  PM 
3:46  PM 
3:45  PM 
3  43  PM 
3:41  PM 
3  37  PM 
3  31  PM 

3  18PM 
2  57  PM 
2:42  PM 
2.25  PM 
2:19  PM 
12  42  PM 
12  16  PM 
10:48  AM 

10  06/VM 
9:55  AM 
i:5i  AM 

4  20  PM 

4  13  PM 
4:10PM 
2  17  PM 
2  16  PM 

2  04  PM 
6  24  PM 

5  30  PM 
5:05  PM 
4:06  PM 
4  01  PM 
3:58  PM 

3  17PM 
3  14  PM 
2:50  PM 
2:14  PM 
12:49  PM 
12  48  PM 
12  48  PM 
12  42  PM 

11  55  AM 


Cailtr 

BRESLAW. 
BRESLAW, 
BRESLAW. 
BRESLAW, 
BRESLAW. 
BRESLAW. 
BRESLAW. 
BRESLAW, 
BRESLAW. 
BRESLAW. 
BRESLAW. 
BRESLAW. 
BRESLAW. 
BRESLAW, 
BRESLAW, 
BRESLAW, 
BRESLAW, 
BRESLAW, 
BRESLAW, 
BRESLAW, 
BRESLAW, 
BRESLAW. 
BRESLAW. 
BRESLAW. 
BRESLAW. 
BRESLAW. 
BRESLAW. 
BRESLAW. 
BRESLAW. 
BRESLAW, 
BRESLAW. 
BRESLAW, 
BRESLAW, 
BRESLAW, 
BRESLAW, 
BRESLAW, 
BRESLAW, 
BRESLAW, 
BRESLAW, 
BRESLAW. 


APRIL 
APRIL 
APRIL 
APRIL 
/>lPR1L 
APRIL 
APRIL 
APRIL 
APRil 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 


Called           INC 

CITY 

$TAT 

Minutes 

4838300 

WASHINGTON 

DC 

173 

3122072767 

CHICAGO 

IL 

00 

3122072767 

CHICAGO 

IL 

1  1 

2108418240 

SAN /ANTONIO 

TX 

07 

2015380800 

MORRISTOWN 

NJ 

20 

65723 

VA_  SQUARE 

0  5 

9133448466 

MELROSE 

KS 

35 

0      1 

49 

5013770325 

LITTLEROCK 

AR 

127 

67332 

DCS  NETWK 

119 

0      I 

03 

67567 

DCS  NETWK 

11 

67332 

DCS  NETWK 

06 

0      I 

42  4 

0      1 

09 

0      I 

0.6 

0      I 

0.9 

0      I 

04 

0      I 

05 

2015380800 

MORRISTOWN 

NJ 

27 

3122072767 

CHICAGO 

IL 

2.5 

3122072800 

CHICAGO 

IL 

2,4 

7084471201 

RVRSD  CIC 

Q. 

572 

83706 

550  17TH 

09 

3129843100 

CHICAGO 

IL 

12 

0      1 

06 

0      I 

02 

2015380800 

MORRISTOWN 

NJ 

49 

67566 

DCS  NETWK 

319 

0      I 

0.3 

0      I 

1.2 

3129843100 

CHICAGO 

a. 

181 

3129843100 

CHICAGO 

IL 

24 

0      I 

0.8 

0      I 

1.0 

0      I 

56 

5198619 

WASHINGTON 

DC 

00 

7035198619 

ALEXANDRL\ 

VA 

06 

0      I 

08 

0      1 

0.6 

3923 


All  Calls  Made  by  Date 


5/4/95  10  47  AM 

Eitcnsion    Dale 

Time 

Caller 

Called            INC  CITV 

STAT 

Minulet 

60316 

10/01/93 

11  53  AW 

BRESLAW.  APRIL 

0 

08 

60316 

10/01/93 

11  51  AM 

BRESLAW.  APRIL 

2015380800 

MORRISTOWN 

NJ 

134 

60316 

10/01/93 

II  33  AM 

BRESLAW.  APRIL 

0 

188 

60316 

10/01/93 

10  36  AM 

BRESLAW.  APRIL 

9133448438 

MELROSE 

KS 

23  9 

60316 

10/01/93 

1021  AM 

BRESLAW.  AlPRIL 

0 

08 

60316 

10/01/93 

10  06  AM 

BRESLAW.  APRIL 

0 

00 

60316 

10/01/93 

9  46  AM 

BRESLAW,  APRIL 

0 

16 

60316 

09/30/93 

6  43  PM 

BRESLAW.  APRIL 

0 

15 

60316 

09/30/93 

6  41  PM 

BRESLAW.  APRIL 

0 

0  1 

60316 

09/30/93 

5  26  PM 

BRESLAW.  APRIL 

2015380800 

MORRISTOWN 

NJ 

1  2 

60316 

09/30/93 

5  23  PM 

BRESLAW.  APRIL 

7142634659 

IRVINE 

CA 

3  1 

60316 

09/30/93 

5  09  PM 

BRESLAW.  APRIL 

0 

9  1 

60316 

09/30/93 

5:07  PM 

BRESLAW.  APRIL 

2136830600 

LOSANGELES 

CA 

24 

60316 

09/30/93 

5  06  PM 

BRESLAW.  APRIL 

2136838783 

LOSANGELES 

CA 

09 

60316 

09/30/93 

4  08  PM 

BRESLAW.  APRIL 

411 

DIR  ASSIST 

DC 

0  5 

60316 

09/30/93 

4:08  PM 

BRESLAW.  APRIL 

6364233 

WASHINGTON 

DC 

1  4 

60316 

09/30/93 

4  04  PM 

BRESLAW.  APRIL 

9651025 

W/>LSHrNGTON 

DC 

2.5 

60316 

09/30/93 

2  13  PM 

BRESLAW,  APRIL 

0 

07 

60316 

09/30/93 

12:06  PM 

BRESLAW,  APRIL 

0 

03 

60316 

09/30/93 

12  04  PM 

BRESLAW.  APRIL 

0 

30 

60316 

09/30/93 

U  58/U^ 

BRESLAW.  APRIL 

0 

02 

60316 

09/30/93 

11  54  AM 

BRESLAW,  APRIL 

0 

07 

60316 

09/30/93 

11  51  AM 

BRESLAW.  APRIL 

0 

02 

60316 

09/30/93 

11:18  AM 

BRESLAW.  APRIL 

0 

03 

60316 

09/30/93 

9  19  AM 

BRESLAW,  APRIL 

0 

I  0 

60316 

09/30/93 

7  16/VM 

BRESLAW,  APRIL 

0 

1  I 

60316 

09/29/93 

7  43  PM 

BRESLAW,  APRIL 

9067395 

WASHINGTON 

DC 

1  2 

60316 

09/29/93 

7  10  PM 

BRESLAW,  APRIL 

2136838783 

LOSANGELES 

CA 

12.3 

60316 

09/29/93 

7:06  PM 

BRESLAW,  APRIL 

0 

02 

60316 

09/29/93 

6:51  PM 

BRESLAW.  APRIL 

7142634406 

IRVINE 

CA 

183 

60316 

09/29/93 

6  27  PM 

BRESLAW.  APRIL 

7142634406 

IRVINE 

CA 

3  1 

60316 

09/29/93 

6:21  PM 

BRESLAW.  APRIL 

7142634275 

IRVINE 

CA 

03 

60316 

09/29/93 

6  20  PM 

BRESLAW,  APRIL 

2015380800 

MORRISTOWN 

NJ 

17 

60316 

09/29/93 

6  17PM 

BRESLAW.  APRIL 

5142000 

W/>lSHINGTON 

DC 

10 

60316 

09/29/93 

6  16  PM 

BRESLAW.  APRIL 

411 

DIR  ASSIST 

DC 

07 

60316 

09/29/93 

6:14  PM 

BRESLAW.  APRIL 

5013770325 

LITTLEROCK 

AR 

1.9 

60316 

09/29/93 

6:09  PM 

BRESLAW.  APRIL 

7368250 

WASHINGTON 

DC 

2.2 

60316 

09/29/93 

6:09  PM 

BRESLAW.  APRIL 

0 

45 

60316 

09/29/93 

5  36  PM 

BRESLAW.  APRIL 

0 

08 

60316 

09/29/93 

5  06  PM 

BRESLAW.  APRIL 

0 

20 

3924 


All  Calls  Made  by  Date 


5/4/95  10  47  AM 

Eilcnsinn    Dale 

Time 

Caller 

Called 

INC  CITY 

STAT 

Minutes 

60316 

09/29/93 

4  43  PM 

BRESLAW.  APRIL 

0 

1 

1  8 

60316 

09/29/93 

4  35  PM 

BRESLAW.  APRIL 

0 

1 

26  9 

60316 

09/29/93 

4  20  PM 

BRESLAW.  APRIL 

67332 

DCSNETWK 

13 

60316 

09/29/93 

4  11  PM 

BRESLAW.  APRJL 

0 

1 

03 

60316 

09/29/93 

4  11  PM 

BRESLAW.  APRIL 

0 

1 

0  5 

60316 

09/29/93 

3  59  PM 

BRESLAW.  APRJL 

0 

I 

31  7 

60316 

09/29/93 

3  58  PM 

BRESLAW.  APRIL 

0 

I 

0  6 

60316 

09/29/93 

3  52  PM 

BRESLAW.  APRIL 

0 

1 

60 

60316 

09/29/93 

3  47  PM 

BRESLAW,  APRIL 

2136830600 

LOSANGELES 

CA 

19 

60316 

09/29/93 

3  47  PM 

BRESLAW.  APRIL 

2127041295 

NEWYORKCPl' 

NY 

22 

60316 

09/29/93 

3  43  PM 

BRESLAW.  APRIL 

86792 

550  17TH 

36 

60316 

09/29/93 

3  23  PM 

BRESLAW.  APRIL 

7142634659 

IRVINE 

CA 

152 

60316 

09/29/93 

3  07  PM 

BRESLAW.  APRIL 

0 

I 

0  1 

60316 

09/29/93 

3  00  PM 

BRESLAW.  APRIL 

0 

I 

203 

60316 

09/29/93 

2  45  PM 

BRESLAW.  APRIL 

7142634579 

IRVINE 

CA 

08 

60316 

09/29/93 

2  32  PM 

BRESLAW,  APRIL 

0 

1 

04 

60316 

09/29/93 

2  19  PM 

BRESLAW.  APRIL 

0 

I 

0  1 

60316 

09/29/93 

2  10  PM 

BRESLAW,  APRIL 

2136838783 

LOSANGELES 

CA 

67  1 

60316 

09/29/93 

1  58  PM 

BRESLAW,  APRIL 

0 

I 

1  0 

60316 

09/29/93 

12:26  PM 

BRESLAW,  APRIL 

0 

1 

11  7 

60316 

09/29/93 

12:26  PM 

BRESLAW.  APRIL 

0 

I 

08 

60316 

09/29/93 

12:23  PM 

BRESLAW,  APRIL 

83761 

550  I7TH 

1.1 

60316 

09/29/93 

12:00  PM 

BRESLAW,  APRIL 

0 

1 

0  1 

60316 

09/29/93 

11  59  AM 

BRESLAW.  APRIL 

0 

I 

23  1 

60316 

09/29/93 

11:37  AM 

BRESLAW.  APRIL 

9066565 

WASHINGTON 

DC 

230 

60316 

09/29/93 

11  36  AM 

BRESLAW,  APRIL 

9066565 

WASHINGTON 

DC 

00 

60316 

09/29/93 

11  35  AM 

BRESLAW,  APRIL 

2015380800 

MORRISTOWN 

NJ 

24 

60316 

09/29/93 

1!  34  AM 

BRESLAW,  APRIL 

0 

I 

17 

60316 

09/29/93 

11  09  AM 

BRESLAW,  APRIL 

0 

I 

47 

60316 

09/29/93 

1 1  08  AM 

BRESLAW,  APRIL 

2015380800 

MORRISTOWN 

NJ 

26  1 

60316 

09/29/93 

11  00  AM 

BRESLAW,  APRS. 

2898660 

WASHINGTON 

DC 

07 

60316 

09/29/93 

10:57  AM 

BRESLAW,  APRIL 

5149500 

WASHINGTON 

DC 

03 

60316 

09/29/93 

10  47  AM 

BRESLAW,  APRIL 

0 

I 

05 

60316 

09/29/93 

10:20  AM 

BRESLAW,  APRIL 

0 

I 

125 

60316 

09/29/93 

10  19  AM 

BRESLAW.  APRIL 

2136838783 

LOSANGELES 

CA 

13 

60316 

09/29/93 

10  09  AM 

BRESLAW,  APRIL 

0 

I 

0  1 

60316 

09/29/93 

10  05  AM 

BRESLAW,  APRIL 

0 

1 

0.9 

60316 

09/29/93 

9  58  AM 

BRESLAW,  APRIL 

0 

1 

20.9 

60316 

09/29/93 

9  49  AM 

BRESLAW.  APRIL 

0 

I 

3.1 

60316 

09/29/93 

9  22  AM 

BRESLAW.  APRIL 

0 

I 

26.0 

3925 


Ail  Calls  Made  by  Date 


5/4^5  10  47  AM 

Eitrnsion    Dale 

Time 

Caller 

Called           INC  CITY 

STAT 

Minutes 

60316 

09/29/93 

9  14  AM 

BRESLAW.  APRIL 

4167409 

WASHINGTON 

DC 

09 

60316 

09/28/93 

8  29  PM 

BRESLAW.  APRIL 

0 

00 

60316 

09/28/93 

5  I3PM 

BRESLAW.  APRIL 

0 

07 

60316 

09/28/93 

4:52  PM 

BRESLAW.  APRIL 

7361623 

WASHINGTON 

DC 

72 

60316 

09/28/93 

4  45  PM 

BRESLAW.  APRIL 

0 

1  1 

60316 

09/28/93 

4  43  PM 

BRESLAW.  APRIL 

0 

1  7 

60316 

09/28/93 

4  42  PM 

BRESLAW.  APRIL 

0 

88 

60316 

09/28/93 

4  14  PM 

BRESLAW.  APRIL 

2015380800 

MORRISTOWN 

NJ 

66 

60316 

09/28/93 

4:00  PM 

BRESLAW,  APRIL 

0 

15 

60316 

09/28/93 

2:38  PM 

BRESLAW.  APRIL 

0 

1  0 

60316 

09/28/93 

2:32  PM 

BRESLAW.  APRIL 

0 

629 

60316 

09/28/93 

2:15  PM 

BRESLAW,  APRIL 

0 

18 

60316 

09/28/93 

1:43  PM 

BRESLAW.  APRIL 

0 

312 

60316 

09/28/93 

1  37  PM 

BRESLAW,  APRIL 

0 

46 

60316 

09/28/93 

1:31PM 

BRESLAW.  APRIL 

0 

0  1 

60316 

09/28/93 

1:11  PM 

BRESLAW.  APRIL 

88541 

5S0  17TH 

164 

60316 

09/28/93 

12:13  PM 

BRESLAW.  APRIL 

0 

09 

60316 

09/28/93 

11:17  AM 

BRESLAW,  APRIL 

0 

3.5 

60316 

09/28/93 

11:14  AM 

BRESLAW,  APRIL 

0 

0.5 

60316 

09/28/93 

11:05  AM 

BRESLAW,  APRIL 

9066134 

WASHINGTON 

DC 

15 

60316 

09/28J93 

10:58  AM 

BRESLAW.  APRIL 

0 

15 

60316 

09/28/93 

10:46  AM 

BRESLAW.  APRIL 

0 

09 

60316 

09/28/93 

9:20  AM 

BRESLAW.  APRIL 

2898660 

WASHINGTON 

DC 

13 

60316 

09/28/93 

8:08  AM 

BRESLAW.  APRIL 

0 

0.6 

60316 

09/27/93 

6:30  PM 

BRESLAW.  APRIL 

7035258429 

ALEXANDRIA 

VA 

0  1 

60316 

09/27/93 

5  40  PM 

BRESLAW.  APRIL 

2015380800 

MORRISTOWN 

NJ 

2.5 

60316 

09/27/93 

5:20  PM 

BRESLAW.  APRIL 

83761 

550  17TH 

11 

60316 

09/27/93 

4:57  PM 

BRESLAW.  APRIL 

2108418240 

S/iiN  ANTONIO 

TX 

10 

60316 

09/27/93 

3:34  PM 

BRESLAW,  /U>RIL 

0 

4.8 

60316 

09/27/93 

3:25  PM 

BRESLAW.  APRIL 

0 

0.1 

60316 

09/27/93 

3:22  PM 

BRESLAW,  APRIL 

4167409 

WASHINGTON 

DC 

04 

60316 

09/27/93 

3:05  PM 

BRESLAW,  APRIL 

9066134 

WASHINGTON 

DC 

20 

60316 

09/27/93 

2  40  PM 

BRESLAW,  APRIL 

2015380800 

MORRISTOWN 

NJ 

34.1 

60316 

09/27/93 

2  22  PM 

BRESLAW,  APRIL 

67576 

DCSNETWK 

174 

60316 

09/27/93 

2:20  PM 

BRESLAW,  APRIL 

2136830600 

LOSANGELES 

CA 

14 

60316 

09/27/93 

2:19  PM 

BRESLAW,  APRIL 

2136830800 

LOSANGELES 

CA 

0.1 

60316 

09/27/93 

2:18  PM 

BRESLAW,  APRIL 

2136838783 

LOSANGELES 

CA 

1.3 

60316 

09/27/93 

2:08  PM 

BRESLAW,  APRIL 

3129843100 

CHICAGO 

IL 

13.0 

60316 

09/27/93 

2:02  PM 

BRESLAW,  APRIL 

0 

^ 

0.5 

60316 

09/27/93 

1:54  PM 

BRESLAW.  APRIL 

0 

30 

3926 


All  Calls  Made  by  Date 


5/4/95  10  47  /U^ 

Ei(cn<ion 

Dale 

Time 

Caller 

Called           INC 

CITY 

STAT     Minutes 

60316 

09/27/93 

1  53  PM 

BRESLAW.  APRIL 

3129843100 

CHICAGO 

IL 

88 

60316 

09/27/93 

1  47  PM 

BRESLAW.  />J>RIL 

7368250 

W/\^HINGTON 

DC 

04 

60316 

09/27/93 

1  44  PM 

BRESLAW.  APRIL 

0       1 

0  1 

60316 

09/27/93 

1  41  PM 

BRESLAW.  APRIL 

0       I 

04 

60316 

09/27/93 

1  15  PM 

BRESLAW.  /U-RIL 

0       I 

04 

60316 

09/27/93 

12  38  PM 

BRESLAW,  APRIL 

3129843100 

CHICAGO 

IL 

65 

60316 

09/27/93 

12  32  PM 

BRESLAW.  APRIL 

0      1 

27  2 

60316 

09/27/93 

11  47  AM 

BRESLAW.  APRIL 

67577 

DCSNETWK 

70 

60316 

09/27/93 

11  44  AM 

BRESLAW.  APRIL 

7361623 

WASHINGTON 

DC 

17 

60316 

09/27/93 

11  36  AM 

BRESLAW.  APRIL 

0      I 

7.5 

60316 

09/27/93 

1101  AM 

BRESLAW.  APRIL 

0      I 

07 

60316 

09/27/93 

10  16AM 

BRESLAW.  APRIL 

0       I 

0.2 

60316 

09/27/93 

10  13  AM 

BRESLAW.  APRIL 

0       I 

0  1 

60316 

09/27/93  ' 

9  55  AM 

BRESLAW.  APRIL 

0       I 

04 

60316 

09/27/93 

922  AM 

BRESLAW.  APRIL 

2108418240 

SAN ANTONIO 

TX 

04 

60316 

09/27/93 

8  26  AM 

BRESLAW.  APRIL 

0      1 

07 

60316 

09/24/93 

6:01  PM 

BRESLAW.  APRIL 

0      1 

06 

60316 

09/24/93 

5:55  PM 

BRESLAW.  APRIL 

0      I 

0.2 

60316 

09/24/93 

5:26  PM 

BRESLAW.  APRIL 

0      I 

08 

60316 

09/24/93 

5  06  PM 

BRESLAW.  APRIL 

3032914653 

DENVER 

CO 

17 

60316 

09/24/93 

5  01  PM 

BRESLAW.  /"lPRIL 

6022791600 

PHOENIX 

AZ 

30 

60316 

09/24/93 

3:58  PM 

BRESLAW.  APRIL 

0      1 

00 

60316 

09/23/93 

6  56  PM 

BRESLAW.  APRIL 

0      I 

14 

60316 

09/23/93 

5  42  PM 

BRESLAW.  APRIL 

0      I 

103 

60316 

09/23/93 

5  40  PM 

BRESLAW.  APRIL 

7368250 

WASHINGTON 

DC 

2.2 

60316 

09/23/93 

5  39  PM 

BRESLAW.  APRIL 

2136830608 

LOSANGELES 

CA 

05 

60316 

09/23/93 

5  38  PM 

BRESLAW.  APRIL 

2136830652 

LOSANGELES 

CA 

07 

60316 

09/23/93 

5  10PM 

BRESLAW.  APRIL 

0      1 

10  1 

60316 

09/23/93 

5:02  PM 

BRESLAW.  APRIL 

6196997658 

SAN  DIEGO 

CA 

12 

60316 

09/23/93 

4  24  PM 

BRESLAW.  APRIL 

0      I 

2.5 

60316 

09/23/93 

4  11  PM 

BRESLAW.  APRIL 

6364233 

WASHINGTON 

DC 

3.2 

60316 

09/23/93 

4  10  PM 

BRESLAW.  APRIL 

411 

DIR  ASSIST 

DC 

04 

60316 

09/23/93 

3:53  PM 

BRESLAW.  APRIL 

3013366200 

CAPITOLHGT 

MD 

13 

60316 

09/23/93 

3  52  PM 

BRESLAW,  APRIL 

6364225 

WASHINGTON 

DC 

0.5 

60316 

09/23/93 

3  51  PM 

BRESLAW.  APRIL 

6364/   • 

WASHINGTON 

DC 

04 

60316 

09/23/93 

3  49  PM 

BRESLAW.  APRIL 

703642y2  7f' 

FALLSCHRCH 

VA 

24 

60316 

09/23/93 

3  48  PM 

BRESLAW.  APRIL 

41! 

DIR  ASSIST 

DC 

09 

60316 

09/23/93 

2:55  PM 

BRESLAW,  APRIL 

8226340 

WASHINGTON 

DC 

12 

60316 

09/23/93 

2  43  PM 

BRESLAW.  APRIL 

7033543277 

FALLSCHRCH 

VA 

47 

60316 

09/23/93 

2  40  PM 

BRESLAW.  APRIL 

83812 

550  I7TH 

1.3 

3927 


5/4/95  10  47  AM 


All  Calls  Made  by  Pate 


Eilcnsion 

60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 
60316 


Dale 

09/23/93 
09/23/93 
09/23/93 
09/23/93 
09/23/93 
09/23/93 
09/23/93 
09/23/93 
09/23/93 
09/23/93 
09/23/93 
09/23/93 
09/23/93 
09/23/93 
09/23/93 
09/23/93 
09/22/93 
09/22/93 
09/22/93 
09/22/93 
09/22/93 
09/22/93 
09/22/93 
09/22/93 
09/22/93 
09/22/93 
09/22/93 
09/22/93 
09/22/93 
09/22/93 
09/22/93 
09/22/93 
09/22A>3 
09/22/93 
09/22/93 
09/22/93 
09/22/93 
09/22j93 
09/22/93 
09/22/93 


Time 

2  36  PM 

2  02  PM 

1  24  PM 
1:13  PM 
12:32  PM 
12  27  PM 
12:26  PM 
11  58/VM 
10:57  AM 
10:50/^ 
10  42  AM 
10:34  AM 
10:32 /iM 
10  31/^ 
10:02/^ 

9  26/W^ 
10:10  PM 
5:53  PM 
5:09  PM 
5:03  PM 
5:02  PM 
4:09  PM 
4:07  PM 
4  05  PM 

3  55  PM 
3:49  PM 
3  39  PM 
3:30  PM 
3:29  PM 

2  46  PM 
1:46  PM 
1:24  PM 
1:07  PM 
12:09  PM 
11:01  AM 
10:38  AM 
10:32  AM 
10:28  AM 
10:27  AM 

10  11  /VM 


C»lltr 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW, 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW, 

BRESLAW. 

BRESLAW, 

BRESLAW, 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 

BRESLAW. 


INC  CTTY 


APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
AJ>RIL 
APRIL 
AJ'RIL 
/"J'RIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 
APRIL 


0 
0 

0 

0 

0 

0 

0 

0 

7368250 

WASHINGTON 

0 

0 

0 

2136830608 

LOSANGELES 

8226340 

WASHINGTON 

0 

0 

0 

3032914696 

DENVER 

0 

3129843100 

CHICAGO 

0 

4162060 

W/VSHINGTON 

2156506304 

VALLEYFORG 

7035165723 

/ALEXANDRIA 

0 

4838300 

WASHINGTON 

87725 

550I7TH 

4045817949 

ATLANTA 

7035186557 

ALEXANDRIA 

3122072800 

CHICAGO 

2015380800 

MORRISTOWN 

0 

0 

0 

0 

0 

2898660 

WASHINGTON 

0 

2898660 

WASHINGTON 

3122072800 

CHICAGO 

§TAT 

Minulei 

07 

20 

1.2 

06 

234 

1.1 
0  1 

93 

DC 

7.4 

4.0 

0.4 

08 

CA 

24 

DC 

164 

1.3 

0.1 

2.3 

CO 

290 

04 

a. 

28  1 

0.3 

DC 

517 

PA 

1.1 

VA 

05 

97 

DC 

5.7 

1.2 

GA 

90 

VA 

0.8 

IL 

26 

NJ 

16 

0.7 

0.6 

156 

04 

1.1 

DC 

387 

34 

DC 

01 

a. 

2.3 
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All  Calls  Made  by  Date 


5/4/9^  10  47  AM 

Eitfnsior 

60316 

1    Dale 

'  09/22/93 

Time 

10  08  AM 

Caller 
BRESLAW,  APRIL 

Called            INC 

3122042800 

CITY 

CHICAGO 

5TAT 

IL 

Minutes 

00 

60316 

09/22/93 

10  08  AM 

BRESLAW.  APRIL 

3122072800 

CHICAGO 

IL 

26 

60316 

09/22/93 

9  54  AM 

BRESLAW.  APRIL 

2136838711 

LOSANGELES 

CA 

24 

60316 

09/22/93 

9  45  AM 

BRESLAW.  APRIL 

0      1 

04 

60316 

09/21/93 

6  19  PM 

BRESLAW.  APRIL 

0      1 

1  0 

60316 

09/21/93 

6  12  PM 

BRESLAW.  APRIL 

0      1 

1  6 

60316 

09/21/93 

5  59  PM 

BRESLAW.  APRIL 

0      1 

04 

60316 

09/21/93 

5  53  PM 

BRESLAW.  APRIL 

6196997658 

SAN  DIEGO 

CA 

28 

60316 

09/21/93 

5  51  PM 

BRESLAW,  APRIL 

2015380800 

MORRISTOWN 

NJ 

12 

60316 

09/21/93 

5  36  PM 

BRESLAW,  /kPRIL 

0       1 

08 

60316 

09/21/93 

5  28  PM 

BRESLAW,  APRIL 

0       I 

22  4 

60316 

09/21/93 

4  50  PM 

BRESLAW.  APRIL 

8063725050 

NORTHERN 

TX 

38  5 

60316 

09/21/93 

4  48  PM 

BRESLAW.  APRIL 

3129843100 

CHICAGO 

IL 

0  5 

60316 

09/21/93  ' 

4:32  PM 

BRESLAW.  APYtlL 

67442 

DCSNETWK 

54 

60316 

09/21/93 

4  27  PM 

BRESLAW.  APRIL 

7368250 

WASHINGTON 

DC 

05 

60316 

09/21/93 

3  59  PM 

BRESLAW,  APRIL 

0      I 

48 

60316 

09/21/93 

3:33  PM 

BRESLAW,  APRIL 

0      I 

02 

60316 

09/21/93 

3:02  PM 

BRESLAW,  APRIL 

86792 

550I7TH 

1.5 

60316 

09/21/93 

3  01  PM 

BRESLAW,  APRIL 

2156506149 

VALLEYFORG 

PA 

06 

60316 

09/21/93 

2  32  PM 

BRESLAW,  APRIL 

0       I 

0,3 

60316 

09/21/93 

2  22  PM 

BRESLAW,  APRIL 

0       I 

06 

60316 

09/21/93 

2  20  PM 

BRESLAW.  APRIL 

0       I 

03 

60316 

09/21/93 

2  16  PM 

BRESLAW.  APRIL 

0       I 

02 

60316 

09/21/93 

2  15PM 

BRESLAW,  /VPRIL 

3124196900 

CHICAGO 

IL 

37  8 

60316 

09/21/93 

2  10PM 

BRESLAW,  APRIL 

3938400 

WASHINGTON 

DC 

24 

60316 

09/21/93 

1  55  PM 

BRESLAW,  APRR. 

87269 

550  17TH 

12.0 

60316 

09/21/93 

I  54  PM 

BRESLAW,  APRIL 

83607 

550  17TH 

01 

60316 

09/21/93 

1  38  PM 

BRESLAW,  APRIL 

0       1 

158 

60316 

09/21/93 

11.28  AM 

BRESLAW,  APRIL 

0      I 

184 

60316 

09/21/93 

1 1  00  AM 

BRESLAW,  APRIL 

0      I 

07 

60316 

09/21/93 

10  45/iiM 

BRESLAW,  APRIL 

0       I 

0  1 

60316 

09/21/93 

9  37  AM 

BRESLAW.  APRIL 

0       1 

1.0 

60316 

09/21/93 

9  32/VM 

BRESLAW .  APRIL 

0       I 

0.3 

60316 

09/21/93 

9\4  AM 

BRESLAW.  APRIL 

0       1 

21  1 

60316 

09/21/93 

9  11  AM 

BRESLAW.  APRIL 

8226340 

W/VSHINGTON 

DC 

18 

60316 

09/21/93 

9  10AM 

BRESLAW.  APRIL 

8226340 

WASHINGTON 

DC 

10 

60316 

09/21/93 

1:47  AM 

BRESLAW.  APRIL 

0       1 

20 

60316 

09/18/93 

4:19  PM 

BRESLAW.  APRIL 

0       I 

05 

60316 

09/18/93 

3  53  PM 

BRESLAW,  APRIL 

0       I 

03 

60316 

09/18/93 

3  50  PM 

BRESLAW,  APRIL 

0       I 

05 
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All  Calls  Made  by  Date 


5/4/95  10  47  AM 

Extcntior 

D«tc 

Time 

Caller 

Called            INC 

CITY 

STAT 

Minutes 

60315 

09/18/93 

12  32  PM 

BRESLAW.  APRIL 

2156506304 

VALLEYFORG 

PA 

09 

60316 

09'IR/93 

11  55  AM 

BRESLAW,  APRIL 

0       1 

05 

60315 

09/18/93 

10  56  AM 

BRESLAW.  APRIL 

2156506304 

VALLEYFORG 

PA 

1  0 

60316 

09/18/93 

10  42  AM 

BRESLAW.  APRIL 

0       1 

0.1 

50316 

09/18/93 

10  25  AM 

BRESLAW.  APRIL 

0       1 

07 

60316 

09/18/93 

9  22  AM 

BRESLAW.  APRIL 

0       I 

07 

60316 

09/18,'93 

8  14  AM 

BRESLAW,  APRIL 

0       I 

09 

60316 

09/17,'93 

4  56  PM 

BRESLAW.  APRIL 

0       I 

23 

60316 

09/17/93 

4  44  PM 

BRESLAW.  APRIL 

0      I 

92 

60316 

09/17/93 

4  29  PM 

BRESLAW.  APRIL 

411 

DIR  ASSIST 

DC 

07 

60316 

09/17/93 

4  29  PM 

BRESLAW.  APRIL 

7038384560 

ALEXANDRL\ 

VA 

24 

60316 

09/17/93 

3  05  PM 

BRESLAW.  APRIL 

0       1 

04 

60316 

09/17,'93 

2  47  PM 

BRESLAW.  APRIL 

0       1 

19  7 

60316 

09/17/93 

2  44  PM 

BRESLAW.  APRIL 

2157512000 

PHILADELPH 

PA 

08 

60316 

09/17/93 

2  43  PM 

BRESLAW.  APRIL 

2155551212 

DIR  ASSIST 

PA 

1  0 

60316 

09/17/93 

11  58  AM 

BRESLAW.  APRIL 

0      I 

06 

60316 

09/17/93 

11  37  AM 

BRESLAW.  APRIL 

0      I 

06 

60316 

09/17/93 

10:54  AM 

BRESLAW,  APRIL 

0      I 

66 

60316 

09/1 7/93 

10  45  AM 

BRESLAW.  APRIL 

8611085 

WASHINGTON 

DC 

10 

60316 

09/17/93 

10  34  AM 

BRESLAW.  APRIL 

5543314 

WASHINGTON 

DC 

27 

60316 

09/17/93 

10  32  AM 

BRESLAW.  APRIL 

4847002 

WASHINGTON 

DC 

14 

60315 

09/17/93 

10  31  AM 

BRESLAW.  APRIL 

4847002 

WASHINGTON 

DC 

10 

60315 

09/17/93 

10  10/\M 

BRESLAW,  APRIL 

0      I 

19.3 

50315 

09/16/93 

6  30  PM 

BRESLAW,  APRIL 

0      I 

00 

50315 

09/16/93 

5  53  PM 

BRESLAW.  APRIL 

2136838711 

LOSANGELES 

CA 

92 

50315 

09/16/93 

5  47  PM 

BRESLAW.  APRIL 

0      I 

19 

60315 

09/16/93 

5  38  PM 

BRESLAW.  APRIL 

4847002 

WASHINGTON 

DC 

39 

50316 

09/16/93 

4  47  PM 

BRESLAW.  APRIL 

0       I 

06 

60315 

09/16/93 

4  13  PM 

BRESLAW.  APRIL 

0       I 

0.9 

60316 

09/16/93 

4  09  PM 

BRESLAW.  APRIL 

0       I 

03 

50316 

09/16/93 

3  13  PM 

BRESLAW.  APRIL 

0       1 

0  5 

60315 

09/16/93 

2  15PM 

BRESLAW.  APRIL 

2156506304 

VALLEYFORG 

PA 

20  1 

60316 

09/16/93 

2  13  PM 

BRESLAW.  APRIL 

2015380800 

MORRISTOWN 

NJ 

1  0 

60316 

09/16/93 

1  58  PM 

BRESLAW,  APRIL 

3124196900 

CHICAGO 

n. 

1  0 

60315 

09/15/93 

1  50  PM 

BRESLAW.  APRIL 

83722 

550  17TH 

45 

60316 

09/15/93 

1  49  PM 

BRESLAW.  APRIL 

8226340 

WASHINGTON 

DC 

04 

60316 

09/15/93 

1  47  PM 

BRESLAW.  APRIL 

6196997658 

SANDEEGO 

CA 

20 

60316 

09/16/93 

12  17PM 

BRESLAW.  APRIL 

0      1 

0.7 

60315 

09/15/93 

12  05  PM 

BRESLAW.  APRIL 

0      1 

24 

60315 

09/16/93 

11  47/SJvf 

BRESLAW,  APRIL 

83761 

550  17TH 

0.2 

41-379  97-15 
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All  Calls  Made  by  Date 


5/4/95  10  47  AM 

Eilcniiion    Date 

Time 

Caller 

Called           INC 

CITY 

STAT 

Minutes 

60316 

09/16/93 

11  03  /kM 

BRESLAW.  APRIL 

0      1 

03 

60316 

09/16/93 

10  \&AM 

BRESLAW.  APRIL 

0       1 

65 

60316 

09/16/93 

9  50  AM 

BRESLAW.  APRIL 

0      1 

08 

60316 

09/15/93 

5  24  PM 

BRESLAW.  APRIL 

0      1 

0.2 

60316 

09/15/93 

4  59  PM 

BRESLAW,  APRIL 

0      I 

37  9 

60316 

09/15/93 

4  43  PM 

BRESLAW,  /VPRJL 

0      1 

03 

60316 

09/15/93 

4  36  PM 

BRESLAW,  APRIL 

2015380800 

MORJUSTOWN 

NJ 

10  1 

60316 

09/15/93 

4  28  PM 

BRESLAW.  APRIL 

0      1 

39 

60316 

09/15/93 

4  16PM 

BRESLAW.  APRIL 

2015380800 

MORRISTOWN 

NJ 

112 

60316 

09/15/93 

3  53  PM 

BRESLAW,  APRJL 

0      1 

107 

60316 

09/15/93 

3  32  PM 

BRESLAW.  APRJL 

2136838783 

LOSANGELES 

CA 

0  1 

60316 

09/15/93 

3.32  PM 

BRESLAW.  APRIL 

2136838783 

LOSANGELES 

CA 

123 

60316 

09/15/93 

.3:29  PM 

BRESLAW.  APRIL 

0      I 

04 

60316 

09/15/93 

3  16  PM 

BRESLAW.  APRJL 

8097228200 

SANTURCE 

PR 

77 

60316 

09/15/93 

3  13  PM 

BRESLAW.  APRJL 

0      I 

00 

60316 

09/15/93 

3  12  PM 

BRESLAW.  APRIL 

2136838783 

LOSANGELES 

CA 

09 

60316 

09/15/93 

3  08  PM 

BRESLAW.  APRJL 

0      1 

25 

60316 

09/15/93 

2:55  PM 

BRESLAW.  APRIL 

3129843100 

CHICAGO 

IL 

122 

60316 

09/15/93 

2  26  PM 

BRESLAW.  APRIL 

0      I 

04 

60316 

09/15/93 

142  PM 

BRESLAW.  APRIL 

3129843100 

CHICAGO 

IL 

07 

60316 

09/15/93 

12  17PM 

BRESLAW.  APRIL 

83761 

550 17TH 

03 

60316 

09/15/93 

12  16PM 

BRESLAW.  APRIL 

87270 

550  17TH 

05 

60316 

09/15/93 

12  10  PM 

BRESLAW.  APRIL 

7038230615 

ALEXANDRL'i 

VA 

06 

60316 

09/15/93 

12  09  PM 

BRESLAW.  APRIL 

411 

DIR  ASSIST 

DC 

0  5 

60316 

09/15/93 

12  04  PM 

BRESLAW.  APRIL 

2015380800 

MORRISTOWN 

NJ 

2.2 

60316 

09/15/93 

11  47  AM 

BRESLAW.  APRIL 

2015380800 

MORRISTOWN 

NJ 

12  1 

60316 

09/15/93 

11  42  AM 

BRESLAW.  APRIL 

0      I 

2.2 

60316 

09/15/93 

11  30  AM 

BRESLAW.  APRIL 

0      1 

63 

60316 

09/15/93 

11:19  AM 

BRESLAW.  APRIL 

5543314 

WASHINGTON 

DC 

19 

60316 

09/15/93 

9  29  AM 

BRESLAW.  APRIL 

0      1 

04 

60316 

09/15/93 

9  12  AM 

BRESLAW.  /"iPRIL 

0      I 

52  7 

60316 

09/15/93 

8  40  AM 

BRESLAW.  APRIL 

8226340 

WASHINGTON 

DC 

04 

3931 
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Cc: 

ice: 

froa: 

subj«cc: 

0«t«: 

ACCach: 

C«r«ify: 

rorvardad   by: 


Scaptian  J.    K«t«anoa(CoaB#RTCOC   I 
rallaa  H.    NaurlnqaclCoaa^RTCOC   I 

Theaaa  L.    Hindaa«L«qal-pU«ltTCOC 

April  A.    oraaiaw«La<7al-p].alRTCOC 

Inquiry    frea   Sua   Schaldt:    Kadla^n  Guaranty 

Wadnaaday,    Saptaataar    39,     199]    l|l:4  1:SX   COT 


cal 


Aa  you  aay  know,  Sua  Schaidt  (of  wash.  Post) 
yaatarday.  Sha'a  focuaad  on  ttia  Roaa  1am   r Ira's 
ba  honaat,  I  thirU  that  thla  ia  a  non-atory.  Hi 
chaek  soaathlnq  and  call  har  back.  I  hav«  now 
apokan  to  tna  Roaa  partnars  who  workad  with  ■• 
raault,  I  hava  a  llttla  info  to  paaa  aloni}.  SI 
appropriata  Cor  ona  of  you  to  raturn  Sua 'a  call 


lad  both  raliaa  and  aa 
rapraaantation  oC  tha  RTc.  t 
avar,  aha  aakad  B«  to 
vlawad  our  old  filaa  and 
on  tha  Madlaon  caaa.  Aa  a 
It' a  probably  aora 
I'll  paaa  tha  Into  to  you. 


Apparantly,  a°  Roaa  Firm  lawyar  apant  a  ahort  aaount  of  tlaa  in  19IS  or  19|« 


av«luatin<;  a  plan  to  halp  Madlaon  ralaa  capitalj.  Sua  schatdt  baliavaa  th«t| 
Rosa  lawyar  was  Mrs.  Clinton.  Aeeerdlnq  to  tna 
Mr^.  Clinton  did  KOT  work  on  this  projaet.  wa  <^an't  find  any  deeuaantation  o 
this  old  work,  ao  I  don't  think  that  w«  can  attmr   an  opinion.  Tor   what  if 
worth,  tha  Rosa  paopla  baliava  that  wa  don't  h«vs  doeuaantatlon  bacausa  tha 
prejact  was  ao  aaall  that  thay  doubt  that  thay  lopanad  a  eiia  or  blllad  for  t 
tiB«  apant.  In  any  avant,  tha  fira's  praaa  apekaaaan  is  Ron  Clark  at  (9oi) 
i7S-9131.  Thay  ancouraqa  ua  to  qiva  Ron's  naaa  to  caportars  to  that  tha  tlr* 
can  raspend. 


Sus's  allaqstlona  go  furthar. 
following  facts. 


TO  undaratand  th^ 


you  hava  to  undaratand  tha 


In  1988,  Madison  susd  Its  accountants,  frost  «m  Co.  Madison  hirad  Berod  and 
Muggins,  a  fira  which  fraquantly  raprasants  0(0' a  aqainst  tha  govarnaant,  to 
raprasant  tha  fl4L  against  frost.  Xn  March  1989J  Madison  failad.  As  I'a  sura 
know,  tha  RTC  did  not  axist  than.  Xs  an  attorney  in  what  waa  than  callad  tha 
*Oiraotora  and  Officaro  Liability  Sactlon*  of  tha  rozc,  Z  waa  aasignad  Madis 
Bacausa  of  tha  diraet  conflicts  that  tha  Borodfira  had  (aaeng  othar  tMngs, 
thay  war  a  rapaaanting  0(0 'a  againat  ■•  in  a  caaa  which  daalt  with  loss 
auffarrad  by  tha  Cominq  Bank,  in  Coming  Xrk.  ,  I  raplaead  thaa.  I  choaa  th 
Roaa  eira  bacausa  o(  tha  poaitiva  axparianca  tUat  I'd  had  with  thaa  on  ethai 
profasaional  liability  aattaxa. 

Sua  would  Lixz  to  ba  abia  to  allaga  that  whan  :ha  Rosa  firm  was  hlrad  in  19e 
thay  soaahcw  blockad  our  attornay  aalpractlca  Lnvaatlgation  and  tharaby 
avoidsd  bainq  suad  by  ua  for  tha  capital  raisiM  projact  of  19S9  or  1M«.  TT 
dafaet  in  thia  thaery  is  that  I  hirad  tha  Roaal  fin  to  handla  OHI  projact:  t 
aoeeuntlnq  aalpractlca  easa  againat  rroat.  Thai  fira  waa  MOT  hirad  to  do  a 
ganarai  lnvaatlgation  eC  PLS  claiaa.  (Xn  1919  in   tha  PDZC,  tha  prosuaption  n 
that  our  own  ln>housa  invastlgatora  handlad  invaatigatlona.  Wa  did  not  aaka 
routina  usa  of  consultants  or  outslda  ceunaal  to  handla  auch  projM|||».> 
particularly  with  a  aaall  8tL  lika  Madlaon.)  I  triad  to  axplaln  thia  to  Sua 
yastarday,  but  I  had  tha  iaprasslon  that  it  wakn't  alnking  in.  You  aay  ba  b< 
abla  to  convay  this  aassaga  to  a  raportar  who  doaan't  raally  want  to  naar 


3932 


Sua  *sMd  ■•  to  ohMk  vh4t  th«  Aoaa  (Ira  had  raoraaancatf  tbeuc  oentllotaMrtiin 
chay  wara  hlrad.  Unfortunataly,  I  hava  n«t  baan  abla  to  (Ina  eorraapendi^ali 
that' a  SM«l£i«  to  IU4ia«n.  Z  ballAva  that  X  aaMad  abaut  oaft(Xia«a>Bity^ 
March  1911  Z  waa  aaaignad  oloa*  Co  <0  banko  and  ^lL'a»  ao  It'a  peafh 
didn't  9at  thair  vaaponaa  in  witinq. 

hava  found  a  lattar  froa  VLnoa  roacar  (who  waJ  with  tha  Roaa  (ira  ac  tha  CL 
datad  r«b.  3«,  I9t9  whieh  raaponda  co  •  qanaralj  aoXleltatien  for  Arkanaaa 
savinqa  and  loan  work.  In  that  Xattar,  Hr.  Poatdr  atataa  that  tha  tlrm   "deaa 
rapraaant  any  aavln^a  and  loan  aaaaelaton  in  at«a  or  fadaral  ra^uiatory 
aattara."  Ha  coneludaa  that  "wa.baAaiva  that  Ui^.J^ira  would  not  ba  athicaily 
dia^aliCiad  from  aarvin^  «a  f   counaal  aa  qanaraily  diaouaaad  hVrain.". '  sin 
cha  Madiaon  capital  raiain^  projact  waa  ooncludid  in  I9as  or  i«|«,  thaaa 
aeataaanta  wara  trua  in  19a9  whan  Poatar  wrota  nia  lattar  to  roie   lavyara  Jor, 
.  Thoaaa  and  Don  McXinlay. 

*'    '  J 

Bottoa  linat  X  don't  hava  any  roaaen  to  think  that  tha  Roaa  fira  aialaad  ua 

about  oonClieta.  Furthar,  £  don't  hava  any  raaadn  to  think  that  any  Roaa 
lavyar  camittad  malpraetioa  in  eonnaetion  withJHadiaion  and  I  know  that  ttia 

,  Roaa  tlrm   waa  net  hicad  to  invaatl^ata  auch  elaiaa.  l   aa  not  avara  oc  any 

;  avidanoa  to  aupport  tha  "covar  up"  allagation.  I 

'C 
Sorry  thia  aaail  ia  ao  ionq. 
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1  PROCEEDINGS 

2  Whereupon, 

3  CHARLES  A.  BANKS 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  GICALE: 

8  Q      Could  you  please  state  your  name  for  the 
record. 

A      Charles  A.  Banks. 


Q      And  your  present  business  address? 

A      425  West  Capitol,  Suite  1590,  Little  Rock 
72201. 

Q      And  what  is  your  business  phone  number? 

A      501-375-8700. 

Q      And  what  is  your  present  position? 

A      I  am  an  attorney. 

Q      Are  you  in  practice  with  anyone  else? 

A      Yes.    Mac  Dodson,  M-a-c,  D-o-d-s-o-n;  Mike 

Spades,  S-p-a-d-e-s;  and  Mark  Carter. 

4 

1  Q      And  are  you  engaged  in  the  general  practice 

2  of  law,  or  are  you  specialized  in  criminal  law,  or 

3  what  is  your  specialty? 

4  A      I  probably  do  primarily,  60  to  70  percent, 

5  civil  litigation;  I  do  criminal  defense  in  the  state 

6  and  federal  courts,  and  civil  litigation  in  the  state 

7  and  federal  courts. 

8  Q      Now,  where  were  you  employed  between  August 
1992  and  March  of  1993? 

A      August  of  '92,  March  of  '93,  U.S. 
Attorney's  Office. 

Q      You  were  the  U.S.  Attorney  where? 

A      Eastern  District  of  Arkansas,  Little  Rock. 

Q      How  long  were  you  the  U.S.  Attorney? 

A      I  became  interim  U.S.  Attorney  in  November 
of  1987  and  was  confirmed  by  the  Senate  in  early 
February,  I  believe,  of  '88  and  served  continually 
until  my  last  date  of  service,  which  was  February  of 
whatever  ~  27th,  28th,  last  day  of  February  of 
1993.    And  I  had  given  notice  to  my  senator,  and  I 
think  to  the  department,  too,  in  early  January  that 
that  would  be  my  effective  date  of  termination. 
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1  Q      And  it  was  from  there  that  you  went  into 

2  practice  with  Mr.  Dodson  and  the  other  individuals 

3  you  named? 

4  A      Right,  right.    1  had  been  in  practice,  in 

5  private  practice  for  a  long  time  before  I  became  U.S. 

6  Attorney. 

7  Q      With  those  same  individuals? 

8  A      No. 

9  Q      With  which  law  firm? 

10  A      The  law  firm  was  Banks  &  Ritchey, 

1 1  R-i-t-c-h-e-y,  which  is  located  in  my  home  county  of 

12  Mississippi  County,  Arkansas,  which  is  extreme  east 

13  Arkansas.   I  practiced  in  a  primarily  four-, 

14  five-county  area,  for  about  14  years  before  I  became 

15  U.S.  Attorney. 

16  Q      Now,  Mr.  Banks,  are  you  aware  of—  let  me 

17  back  up  for  a  second.   Could  you  strike  that 

18  question. 

19  Now  this  deposition,  Mr.  Banks,  is  being 

20  conducted  pursuant  to  Senate  Resolution  120.    The 

21  resolution  establishes  a  special  committee 

22  administered  by  the  Banking  Committee  to  conduct  an 

1  investigation  involving  Whitewater  Development 

2  Corporation,  Madison  Guaranty  Savings  &.  Loan 

3  Association,  Capital  Management  Services,  Inc.,  the 

4  Arkansas  Development  Finance  Authority  and/or  related 

5  matters. 

6  Section  ( 1  )(b)(2)(c)  of  Resolution  1 20 

7  authorizes  investigation  and  public  hearings  into 

8  whether  the  Department  of  Justice  has  improperly 

9  handled  RTC  criminal  referrals  relating  to  Madison 

10  Guaranty  Savings  &  Loan  Association,  or  Whitewater 

1 1  Development  Corporation.   This  will  be  the  focus  of 

12  today's  deposition. 

13  You  were  requested  to  testify  on  October 

14  5.    1995,  your  deposition  is  in  advance  of  public 

15  hearings  scheduled  to  take  place  in  November.   It  is 

16  possible  you  may  testify  at  those  public  hearings. 

17  We  will  ask  you  a  series  of  questions.   You 

18  are  testifying  under  oath.   If  you  don't  understand  a 

19  question,  let  us  know  and  we  will  rephrase  it. 

20  The  stenographer  will  prepare  a  record  of 

21  questions  and  answers.   The  deposition  will  be 

22  treated  as  committee  confidential  until  the 
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1  commencement  of  the  hearings.    Prior  to  the  hearings, 

2  you  will  receive  a  letter  from  the  committee  telling 

3  you  that  you  may  come  to  the  Senate  to  review  the 

4  transcript  of  your  deposition  and  make  notes  of  any 

5  corrections  for  transcription  on  an  errata  sheet.   If 

6  you  are  called  to  testify  at  a  public  hearing,  you 

7  will  be  permitted  to  have  a  copy  of  your  deposition 

8  transcripts  four  days  in  advance  of  your  testimony. 
You  may  be  represented  by  counsel. 

Objections  to  the  form  of  the  questions 
will  be  noted  for  the  record.   Counsel  may  object  on 
grounds  of  privilege  or  relevance.  The  committee 
chairman  may  rule  on  objections  where  the  witness 
refuses  to  answer  a  question. 

Do  you  understand? 
A      No,  I  don't  understand  all  of  that.    I  want 
to  make  a  point  of  inquiry.    If  I  am  called  back  to 
appear  before  the  Senate,  I  want  to  be  sure  I 
understand  that  you  are  saying  that  the  only  way  I 
can  receive  a  copy  before  I  testify  is  to  come  to 
Washington?   I  won't  receive  a  copy  of  this,  in  order 
to  refresh  my  memory,  if  I  am  called  to  testify? 

1  MR.  GICALE:    That's  the  present  plan.   Now 

2  I  know  something  else  is  worked  out  with  respect  to 

3  Department  of  Justice.   Off  the  record. 

4  (Discussion  off  the  record.) 

5  MR.  GICALE:    Mr.  Banks,  you  have  indicated 

6  that  you  would  like  the  opportunity  review  the 

7  transcript  without  having  to  come  to  Washington  to  do 

8  that,  if  you  were  required  to  testify  before  the 
Senate  committee.   And  I  have  indicated  to  you  that  I 
have  had  a  discussion  with  Mr.  Ben-Veniste,  and  I 
would  inquire  into  the  possibility  of  doing  that, 
with  Mr.  Chertoff,  counsel  to  the  Majority. 

MR.  BEN-VENISTE:    It's  been  done  before. 
Mr.  Gicale  was  not  on  the  staff  at  the  time  of  the 
last  hearings.   As  a  regular  course  of  our  doing 
business,  we  provided  to  out-of-town  witnesses  copies 
of  their  deposition  transcript  on  the  representation 
that  those  witnesses  would  not  make  copies  available 
to  any  other  parties.   And  I  am  confident  that  such 
an  accommodation  would  be  appropriate  in  your  case. 

THE  WITNESS:    Certainly.    I  would  not  make 
it  available  to  any  other  party. 
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1  MR.  GICALE:    I  am  not  in  a  position  to 

2  offer  it.    I  have  to  check  with  Mr.  Chertoff  to  see 

3  if  that's  appropriate.   I  am  not  disputing 

4  Mr.  Ben-Veniste's  position  on  it. 

5  THE  WITNESS:    Sure,  I  understand. 

6  MR.  GICALE:    Any  other  questions  at  this 

7  point? 

8  THE  WITNESS:   No. 

9  BY  MR.  GICALE: 

10  Q      Are  you  aware,  Mr.  Banks,  of  the 

1 1  committee's  document  request  to  the  Department  of 

12  Justice  dated  August  25,  1995? 

13  A      No. 

14  Q      Has  the  Department  of  Justice  asked  you  to 

1 5  search  for  ~  did  they  notify  you  that  there  was  a 

16  request  for  documents? 

17  A      No. 

18  Q      Did  you  search  for  any  responsive 

19  documents,  any  documents  with  respect  to  your 

20  deposition  here  today,  and  bring  any  ~ 

21  A      Just  the  letters.   I  got  my  letters  out 

22  that  I  wrote,  the  letter  of  January  27,  and  the 

1  letter  of  October  the  16th,  and  read  those. 

2  Q      Now,  where  did  you  obtain  those? 

3  A      I  read  them  in  his  office  this  morning, 

4  Mr.  Sgro,  as  well  as  I  read  them  before  because  I 

5  gave  a  statement  to  the  FBI  and  I  gave  them  copies, 

6  or  they  gave  me  copies  of  the  letters,  so  ~ 

7  Q      Are  the  letters  the  only  items  you  reviewed 

8  before  your  testimony  this  morning? 

9  A      The  letters,  and  the  work  notes.    I  made 

10  some  work  notes  when  I  did  my  analysis  of  the  first 

1 1  referral,  and  I  looked  at  that  before  I  came  up. 

12  MR.  GICALE:    Mr.  Sgro,  do  you  have  copies 

13  of  those  work  notes,  because  we  have  not  seen  them? 

14  MR.  SGRO:    I  don't  have  copies  of  the  work 

15  notes,  either.   Can  we  go  off  the  record  for  a 

16  second. 

17  MR.  GICALE:    Yes. 

18  (Discussion  off  the  record.) 

19  BY  MR.  GICALE: 

20  Q      Did  you  keep  a  copy  of  your  work  notes? 

21  A      Sure,  1  have  a  copy  of  everything  that  I 

22  gave  the  FBI,  which  was  a  copy  of  the  referral,  a 
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1  copy  of  my  letters,  and  a  copy  of  my  —  I  call  them 

2  rough  notes,  just  notes  that  I  sat  there  and  made  to 

3  myself  when  I  was  going  through  the  analysis  of  the 

4  referral. 

5  Q      And  you  have  kept  copies  of  these  documents 

6  in  your  personal  possession? 

7  A      Yes,  yes. 

8  Q      Do  you  have  them  here  today? 

9  A      No. 

10  MR.  SGRO:    I  would  say  if  we  get  a  request, 

1 1  we  will  be  more  than  happy  to  provide  those  to  the 

12  committee,  upon  receiving  them  from  Mr.  Banks. 

13  MR.  BEN-VENISTE:    I  don't  understand  why 

14  they  weren't  turned  over  by  independent  counsel. 

15  MR.  SGRO:    1  don't  know  the  answer  to  that. 

16  THE  WITNESS:    I  don't  know  the  answer  to 

17  that,  either. 

18  MR.  BEN-VENISTE:    Do  you  know,  Lou? 

19  MR.  GICALE:    I  don't. 

20  BY  MR.  GICALE: 

21  Q      So,  what  you  have  back  in  Arkansas,  I  take 

22  it,  are  copies  of  notes,  the  referral.   Do  you  have  a 

1  copy  of  the  criminal  referral? 

2  A      Right. 

3  Q      And  the  two  letters,  the  October  ~ 

4  A      Actually,  I  think  it  was  three  letters, 

5  it's  a  letter  of  October  the  6th;  October  the  16th, 

6  and  January  the  27th  of  '93.    Those  are  the  only 

7  letters  I  wrote  when  I  was  U.S.  Attorney  that 

8  pertains  to  that  referral. 

9  Q      When  you  say  October  6,  who  was  that  letter 

10  to? 

1 1  A      That  was  Mac  Dodson's  letter. 

12  THE  WITNESS:    May  I  explain  this  to  you  so 

13  you  will  understand  it  better? 

14  MR.  BEN-VENISTE:    Our  problem  is  we  have 

15  made  a  request  to  the  Justice  Department  which  then 

16  turns  the  request  over  to  independent  counsel  because 

17  apparently  Justice  does  not  have  a  copy  of  this. 

18  MR.  SGRO:    We  don't  have  a  copy  of  this. 

19  MR.  BEN-VENISTE:    I  don't  understand  why 

20  independent  counsel  hasn't  turned  this  over  to  us  by 

21  this  time.    Do  you  understand  this,  Lou? 

22  MR.  GICALE:    No,  I  don't.    We  received  the 
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1  10/16  letter  and  the -- 

2  MR.  SGRO:    We  had  those  two  letters  and 

3  produced  them. 

4  MR.  GICALE:    We  did  not  receive  Mr.  Banks's 

5  notes  and  we  were  not  aware  he  had  a  copy  of  the 

6  referral. 

7  BY  MR.  GICALE: 

8  Q      Just  a  couple  of  questions  with  regard  to 

9  these  documents.   You  took  these  with  you  when  you 

10  left  the  office;  is  that  correct? 

1 1  A      Yes,  I  took  ~  I  had  three  or  four  boxes 

12  because  1  tried  lawsuits  when  I  was  a  U.S.  Attorney. 

13  I  wasn't  just  an  administrator.   And  when  1  took  all 

14  my  boxes  out,  one  of  the  files  in  my  boxes  that  1 

1 5  stored  in  my  attic  after  1  went  back  to  private 

16  practice  pertained  to  this  referral,  or  1  will  call 

17  it  Whitewater.  And  when  the  FBI  asked  me  about  it,  1 

18  said  I  don't  know  what  I've  got,  I'll  have  to  go  look 

19  for  it. 

20  So  I  did,  I  went  and  looked  and  pulled  it 

21  out  and  that's  what  I  had  in  there.   And  I  gave  them 

22  a  copy,  they  said  would  you  please  produce  it  for 
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1  us.    I  said  certainly.   I  gave  them  the  originals  of 

2  everything  I  had  in  my  file,  including,  I  think, 

3  there  was  a  newspaper  article  in  there,  dated  like 

4  March,  in  The  Arkansas  Democrat.  And  I  made  a  copy 

5  of  everything  that  I  handed  over  to  the  FBI. 

6  Q      Let  me  ask  you  this.    Can  you  make  copies 

7  of  this  information  available  to  Mr.  Sgro  and  ask  him 

8  to  turn  it  over  to  us? 

9  A      Sure.    I  don't  have  an  attorney-client 

10  relationship  with  this  gentleman.   I  mean,  I  am 

1 1  here  ~  I  am  not. 

12  Q      I  understand. 

13  MR.  BEN-VENISTE:    Why  don't  you  elaborate 

14  on  that  point  because  the  record  should  reflect,  as 

15  has  been  the  case  with  other  witnesses  who  were 

16  former  employees  of  the  Department  of  Justice,  that 

17  Mr.  Sgro  is  here  representing  the  Department  of 

18  Justice,  if  that  is  the  case,  and  not  you 

19  personally. 

20  THE  WITNESS:    Well,  I  don't  really 

21  understand,  other  than  I  met  him  for  the  first  time 

22  today.    I  talked  to  him  on  the  phone  this  week  for 
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1  the  first  time.   And  Mr.  Fishman,  I  believe  is  his 

2  name,  called  me,  he  was  the  first  person  to  call  me, 

3  and  indicated  that  the  department  would  be  present. 

4  And  I  indicated  that's  fine,  I  have  no  problem  with 

5  that,  I  guess  under  your  prior  employee  rule.    But  as 

6  far  as  me  being  here,  bringing  personal  counsel  to 

7  represent  me,  I  do  not.    But  if,  in  the  former 

8  employee  relationship,  I  have  that  attorney-client, 

9  then  I  guess  I  do. 

10  BY  MR.  GICALE:    In  the  alternative  -- 

1 1  MR.  BEN-VENISTE:    Saves  you  the  trouble  of 

12  making  two  copies,  for  the  majority  and  minority,  so 

13  Mr.  Sgro  can  take  care  of  that. 

14  MR.  GICALE:    And  I  think  it  also  would  be 

15  helpful  if  the  Department  of  Justice  had  copies. 

16  MR.  SGRO:    I  think  what  Mr.  Banks  said  he 

17  would  not  have  a  problem  providing  copies  of  the 

18  document  which  we  will  in  turn  produce  to  the 

19  committee. 

20  THE  WITNESS:    I  am  assuming  it  is 

21  permissible  for  me  to  give  them.    I  gave  them  to  the 

22  special  prosecutor,  and  if  I  am  not  violating  the 


1  procedure  rules,  I  have  no  problem  giving  this  to 

2  you. 

3  MR.  SGRO:    I  want  to  put  on  the  record  that 

4  the  Department  of  Justice  would  want  to  notify  the 

5  Office  of  Independent  Counsel  that  these  documents 

6  were  provided  to  it,  and  that  the  department  intends 

7  to  produce  it  to  the  committee,  as  has  been  the 

8  practice  throughout  this  document  production. 

9  MR.  BEN-VENISTE:    As  long  as  it  doesn't 

10  delay  any  further  production  ~ 

1 1  MR.  SGRO:    I  think  the  documents  could  be 

12  faxed. 

13  MR.  GICALE:    Or  at  least  overnight  mail. 

14  THE  WITNESS:    I  can  Fed  Ex  or  fax  them. 

15  MR.  SGRO:    I  will  represent  to  the 

16  committee  the  day  the  department  receives  them,  they 

17  will  be  provided  to  the  committee,  assuming  the 

18  Office  of  Independent  Counsel  has  no  objection. 

19  BY  MR.  GICALE: 

20  Q      Now,  the  list  that  you  have  just  recited, 

21  are  those  all  the  documents  that  you  have,  you  would 

22  have  ~ 
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1  A      Yes. 

2  Q      ~  with  respect  to  this  matter  at  that 

3  point  in  time? 

4  A      Yes. 

5  Q      And  with  respect  to  what  you  reviewed  this 

6  morning  before  you  testified,  that  was  just  limited 

7  to  --  that  was  limited  to  the  October  16  and  the 

8  January  27  letters  ~ 

9  A      Right.   The  last  time  I  read  or  even  tried 

10  to  look  at  the  referral  was  back  whenever  I  made  my 

1 1  statement  to  the  FBI,  which  was  in,  I  guess,  the 

12  summer  or  spring.    I  think  it  may  have  been  a  long 

13  time  ago. 

14  MR.  SGRO:    I  think  it  is  important  to  note 

15  when  the  reference  to  the  FBI  is  made,  it  is  made  in 

16  conjunction  with  the  Office  of  Independent  Counsel. 

17  I  think  it  is  significant. 

18  THE  WITNESS:   Yes. 

19  BY  MR.  GICALE: 

20  Q      But  with  respect  to  this  morning's  review 

21  at  Justice,  all  you  reviewed  was  two  letters? 

22  A      Yes,  two  letters.   One  ~  was  the  Dodson 
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1  letter  in  there? 

2  MR.  SGRO:   No. 

3  THE  WITNESS:    Sorry,  just  two  then. 

4  BY  MR.  GICALE: 

5  Q      Just  two? 

6  A      Right. 

7  Q      Did  you  speak  to  any  witnesses  who  may  have 

8  come  to  testify  before  this  committee  or  who  you  know 

9  who  have  come  to  testify  before  this  committee,  or 

10  who  you  know  are  to  testify  in  front  of  this 

1 1  committee? 

12  A      Two.    I  talked  to  my  partner,  Mac  Dodson. 

13  Q      When  did  you  speak  with  him? 

14  A      I  guess  day  before  yesterday.   He  came  up 

15  last  week  and  I  got  finished  with  a  trial  so  it  had 

16  to  have  been  ~  what  is  today?  Within  the  past  two 

1 7  or  three  days. 

18  Q      Did  you  talk  to  him  about  the  substance  of 

19  your  testimony  or  the  substance  of  his  testimony? 

20  A      We  didn't  talk  more  than  I  would  say  a 

21  minute  and  a  half   1  asked  him,  you  know,  just 

22  generally  what  went  on,  he  said  it  is  about  the  same 
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1  thing,  and  he  was  there  for  two  ~  a  couple  of  hours, 

2  or  words  to  that  effect,  and  that  it  is  the  same 

3  thing  we  have  already  testified  to.    We  didn't 

4  discuss  dates,  letters,  review  anything  or  prepare 

5  any  substance.   Just  a  casual  -- 

6  Q      Did  he  tell  you  the  questions  that  were 

7  asked? 

8  A      Oh,  no. 

9  Q      Did  he  tell  you  the  answers  he  gave? 

10  A      No. 

1 1  Q      Did  you  tell  him  what  you  expected  to 

12  testify  to? 

13  A      No. 

14  Q      Who  else  did  you  talk  to,  that  you  know  who 

15  has  testified  or  is  expected  ~ 

16  A      Last  week  I  called  Paula  Casey,  and  the 

17  substance  of  that  conversation,  was  are  you  going  to 

1 8  have  to  go  up  and  give  a  deposition,  and  she  said 

19  yes.    I  said  anybody  else  going  to  have  to  go  and  she 

20  said  yes,  there  are  several  of  us.    1  said  do  you 

2 1  think  there  is  any  way  we  can  get  them  to  come  down 

22  here  and  take  all  the  depositions  in  Arkansas  because 


1  it  is  a  burden  on  me  to  go  up  there. 

2  She  said  I  don't  see  it,  I  have  already  had 

3  to  give  one.    And  that's  about  it.    In  fact,  that's 

4  not  about  it.    That  is  it. 

5  So  you  will  understand  this:    I  have  made  a 

6  conscious  rule  that  I  would  not  discuss,  except  with 

7  my  wife,  way  back  at  the  beginning  of  this,  the  facts 

8  and  circumstances  or  substance  of  my  testimony  with 

9  anybody.   Not  the  press.    I  mean,  I  have  had  numerous 

10  inquiries  to  discuss  it.    I  have  refused  across  the 

1 1  board  and  still  do. 

12  Q      And  again  that's  all,  did  you  not  talk 

13  substance  with  Paula  Casey? 

14  A      No,  no.   Never  have  talked  substance  with 

15  her  since  the  beginning. 

16  Q      Did  you  talk  with  any  other  witnesses  who 

17  have  come  to  testify  before  this  committee,  or  who 

18  you  know  expect  to  testify  before  the  committee? 

19  A      No,  I  don't  even  know,  other  than  you 

20  mentioned  that  Michael  Johnson  was  up  here.   This 

21  gentleman  mentioned  Michael  Johnson  was  here  this 

22  afternoon.   Other  than  that,  I  didn't  know  the 
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identity  of  anybody  else  that  was  testifying  except 

2  Mac  Dodson  and  Paula. 

3  Q      Now,  when  did  you  first  hear  of  an  RTC 

4  criminal  referral  referring  to  Madison  Guaranty  or 

5  Whitewater  Development  Corporation? 

6  A      Well,  of  course,  we  had  already  prosecuted 

7  McDougal,  in  I  think  '89  or  '90.    And  my  first 

8  recollection  of  hearing  anything  about  it  was  in  --  I 

9  want  to  say  it  was  the  second  week  in  September  of 
'92,  Mac  came  in  and  said  we've  gotten  a  referral 

1 1  and  -- 

12  Q      Now,  "Mac"  is  Mac  Dodson? 

13  A      Yes,  I'm  sorry.    Mr.  Dodson  was  my  first 

14  assistant  United  States  Attorney.   And  he  came  in  and 

15  indicated  that  we  have  a  referral  that's  come  in  from 

16  RTC.    1  said  so  what?   He  said,  well,  this  referral, 

17  or  words  to  the  effect,  it  is  another  referral  on 

18  McDougal.   And  he  also  said  it  lists  Bill  and  Hillary 

19  Clinton  as  witnesses.   And  1  said,  well,  let's  get  it 

20  in  here  and  let's  take  a  look,  or  words  to  that 

21  effect. 

^^  Q      I  will  show  you  what's  marked  as  Bates 

1  006695,  which  1  believe  is  the  criminal  referral 

2  number  C0004  from  the  RTC,  with  respect  to  this 

3  matter.   Is  that  the  referral  that  you  received  in 

4  September  of  1992,  or  a  copy  of  it? 

5  A      Yes,  let  me  look  at  it  a  second.   1  have 

6  referenced  it  as  C004  because  that's  how  it  was 

7  referred  to  by  the  FBI  special  prosecutors.    Let  me 

8  just  flip  through  the  pages.    1  am  assuming  -- 

9  Q      You  referenced  it  as  C004  as  opposed  to 

10  C0004.    I  want  to  make  sure  there  was  no 

1 1  misunderstanding. 

12  A      Yes,  C0004  is  the  referral  that  I  have  been 

13  made  aware  of.    When  I  use  the  term  "Whitewater," 

14  that's  the  only  referral  I  ever  saw  at  any  time. 

15  Q      That's  the  one  you  received  in  1992? 

16  A      Right. 

1 7  Q      And  that's  the  one  you  have  a  copy  of  at 

18  home? 

19  A      Right,  and  that  I  gave  a  copy  of  it  to  the 

20  FBI  when  they  asked  me  about  it.    Yes,  this  is  a  copy 

21  of  that  referral. 

22  0      I  am  going  to  show  you  what's  marked  as 
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1  Bates  number  6694.    This  is  a  letter  dated  September 

2  1,  1992  to  the  Honorable  Charles  Banks  from  L. 

3  Richard  lorio.    Can  you  identify  that  for  us, 

4  please. 

5  A      I  am  assuming  that  that's  the  offer  letter 

6  that  came  with  the  referral.   1  don't  remember 

7  reading  this.    I  mean,  I  just  — 

8  Q      There  is  a  date  stamp  of  the  U.S. 

9  Attorney's  office  in  Little  Rock  in  the  letter? 

10  A      Sure. 

11  Q      It  is  dated,  I  believe,  September  3,  1992? 

12  A      Right. 

13  Q      Would  that  have  been  about  the  time  you 

14  received  that  referral? 

1 5  A      Yes,  I  would  think  so  because  I  wouldn't 

16  have  received  it  directly.   Mac  would  have  gotten 

17  this  first. 

18  Q      Okay. 

19  A      That's  Mr.  Dodson.    Yes,  I  don't  quarrel 

20  with  that  date.   That's  probably  correct  and  accurate 

21  because  that  looks  like  one  of  our  stamp  marks. 

22 Q      Now,  you  stated  that  once  you  received  — 


1  Mr.  Dodson  informed  you  that  the  referral  had  come 

2  in,  what,  if  anything,  did  you  do  with  it? 

3  A      Well,  the  first  thing  I  did,  I  said  - 

4  well,  that's  great  or  words  to  that  effect.   I  said 

5  let's  —  bring  it  down  here  and  let's  take  a  look  at 

6  it.    And  at  that  point  in  time,  I  didn't  do  any 

7  analysis  of  this  referral,  C0004.   And  I  told  Mac,  I 

8  said,  I  believe  I  told  him  to  check  with  Sandra 

9  Cherry  and  see  if  there  was  anything  generally  ~ 

10  discuss  it  with  her  and  see  if  there  was  anything  new 

1 1  in  this  referral  that  had  not  been  looked  at  before. 

12  And  I  wanted  him  to  take  it  and  hold  on  to 

13  it  and  I  did  not  want  it  assigned  out  because  I  was 

14  going  to  try  to  look  at  this  very  carefully,  very 

1 5  cautiously,  and  not  ~  in  fact,  I  think  I  told  him  at 

16  that  point  in  time  we  were  not  going  to  do  anything, 

17  I  am  almost  sure  I  said  we  were  not  going  to  do 

1 8  anything  with  this  referral  until  after  the 

19  election.   We  will  work  it  just  like  any  other 

20  referral. 

21  Because  I  believe  ~  I  don't  remember  if  it 

22  was  the  first  conversation  or  shortly  thereafter,  he 
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1  came  in  and  he  said  I  have  had  a  call  from  a  woman 

2  named  Jean  Lewis  and  she  wants  to  know  what  we  are 

3  doing  with  this  referral  and  whether  we  have  issued 

4  grand  jury  subpoenas,  and  why  not.    And  I  said,  well, 

5  forget  it.   Just  forget  it,  we  are  not  going  to 

6  respond  to  Jean  Lewis.    I  said  we  are  going  to  let 

7  this  alone  for  the  time  being  and  work  it  properly. 

8  Q      Now,  when  you  say  you  weren't  going  to  do 

9  anything  until  the  election  — 

10  A      After  the  election. 

1 1  Q      Until  after  the  election,  was  it  your 

12  intent  to  work  it  at  the  pace  that  was  needed  to  get 

13  it  done,  or  was  it  your  intent  to  not  work  it  until 

14  after  the  election? 

15  A      Well,  my  intent  was  that,  when  the  election 

16  was  over  with,  we  would  pick  it  up  and  work  it,  with 

17  the  —  in  the  same  manner  that  we  basically  worked 

18  it  ~  end  up  working  it  before  the  election,  and  that 

19  is  we  are  going  to  see,  get  the  FBI  involved  and  see 

20  whether  or  not  the  referrals  had  merit,  you  see, 

21  because  ~  let  me  be  sure  about  this. 

22 Throughout  this  process,  prior  to  the 
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1  election,  there  was  no  doubt  in  my  mind,  from  the 

2  telephone  calls  coming  in  to  that  office  from  Jean 

3  Lewis  and  from  the  discussions  that  I  had  with  the 

4  FBI,  that  the  real  -- 

5  MR.  BEN-VENISTE:    Hang  on.    Let  him  finish 

6  his  answer. 

7  THE  WITNESS:    That  the  real  heart  and  soul 

8  of  why  there  was  such  a  sense  of  urgency  is  who  the 

9  witnesses  were,  not  Mr.  McDougal  and  his  wife.    They 

10  were  almost  somewhat  of  an  afterthought.   Well, 

1 1  that's  not  a  fair  choice  of  words.    They  were  not  the 

12  focus  of  the  sense  of  urgency. 

13  BY  MR.  GICALE: 

14  Q      Okay.   Now,  who  were  you  getting  this 

15  information  from  which  you  led  you  to  believe  that 

16  they  were  not  the  focus  of  this,  in  terms  of  the 

1 7  sense  of  urgency? 

1 8  A      Well,  the  first  person  was  by  October 

19  the  --  well,  middle  of  October,  prior  to  the  16th,  we 

20  had  at  least,  to  my  best  memory,  four  or  five 

21  telephone  calls  from  Jean  Lewis.    And  in  visiting  — 

22  and  those  were  directly  to  Mr.  Dodson.    And  he  would 
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1  come  in  and  tell  me  Jean  Lewis  has  called  again  and 

2  wants  to  know  what  are  we  going  do,  why  aren't  we 

3  issuing  grand  jury  subpoenas.   And  there  was  no  doubt 

4  and  question  in  my  mind  that  there  was  a  sense  of 

5  urgency  ~  and  my  judgment  was  that  that  sense  of 

6  urgency  and  I  don't  recall  any  specific  words  that 

7  Mac  said  ~  but  the  sense  of  urgency  was  we  need  to 

8  do  something  about  this  right  now  and  we  need  to  get 

9  a  grand  jury  investigation  going.   And  my  judgment, 

10  it  was  who  the  witnesses  were,  it  was  not  Mr. 

1 1  McDougal. 

12  Q      Now,  did  you  talk  to  Jean  Lewis  yourself  at 

13  all? 

14  A      Never,  not  to  this  day.   As  a  matter  of 

15  fact,  I  think  on  the  last  call  ~  and  there  is 

16  nothing  facetious  about  this,  I  am  not  trying  to  be 

17  facetious,  I  am  trying  to  tell  you  the  exact 

18  scenario  --  when  he  came  in  the  last  time,  he  said 

19  she  called  again.   I  told  him  before  we  are  going  to 

20  handle  it  in  due  course  and  blah,  blah,  blah. 

21  I  said  who  in  the  hell  is  Jean  Lewis, 

22  because  it  was  a  very  unique  way  in  which  the 


1  referral  had  come  in  to  that  office.   I  personally 

2  had  not  experienced  that  type  of  insistence  from  RTC 

3  in  any  S&L  case  and  I  was  heavily  involved  in  S&L 

4  cases  personally.   It  was  just  something  about  it 

5  struck  me  as  unusual. 

6  Q      Now,  you  earlier  testified  that  you  also  -- 

7  you  formed  this  opinion  based  on  conversations 

8  Mr.  Dodson  had  with  Jean  Lewis,  and  conversations 

9  either  you  or  Mr.  Dodson  or  somebody  else  had  with 

10  the  FBI;  is  that  correct? 

11  A      Yes. 

12  Q      Who  at  the  FBI  did  you  have  conversations 

13  with? 

14  A      I  talked  with  Don  Pettus.    I  also  talked 

15  with  Steve  Irons,  and  I  don't  remember  if  Don  White 

16  had  ever  participated  or  not;  I  don't  think  so.   And 

17  it  seems  like  Gretchen  ~  I  forget  Gretchen's  last 

18  name,  special  agent  in  specializing  documents. 

19  Q      Was  that  Gretchen  Hall? 

20  A      Yes,  that  would  be  Gretchen  Hall.   And  I 

21  don't  recall  whether  we  met  about  it  ~  it  seemed 

22  like  we  met  three  times  total  before  my  letter  of  the 
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1  16th,  but  I  am  not  real  sure  about  that.    It  may  have 

2  been  two.    But  I  remember  looking  at  this  once  to  — 

3  looking  at  this  criminal  referral  once,  early  on,  to 

4  see  if  there  was  anything  in  there  that  jumped  at  me 

5  that  there  would  be  a  sense  of  urgency,  that  we 

6  needed  to  do  something  right  now,  that  might  be  — 

7  and  then  I  remember  doing  it  again  a  second  time 

8  where  I  sat  down  and  really  went  through  it  in 

9  conjunction  with  FBI  going  through  the  records,  and 

10  that  was  prior  to  the  16th. 

11  Q      So  there  was  a  meeting  —  was  it  in  your 

12  office  —  where  you  reviewed  this  with  the  FBI? 

13  A      Yes. 

14  Q      And  there  were,  I  think,  some  300  exhibits; 

15  is  that  correct,  that  went  along  with  this? 

16  A      Right.    I  never  looked  at  the  box  of  300 

17  exhibits.    I  only  did  my  work  from  this  referral. 

18  Q      Did  Mr.  Dodson  review  the  exhibits? 

19  A      I  think  he  did  some.   But  he  didn't  do  it 

20  in  a  manner  that  the  FBI  sent  their  agents  over  to  do 

21  it  because  that's  how  we  broke  it  down.    I  was  going 

22  to  look  at  this  part  of  it.    And  they  had  document 
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1  examiners,  one  of  them  was  an  accountant,  I  think 

2  Mr.  Irons  was  a  CPA.    And  they  handled  the  300 

3  records. 

4  Q      So  they  would  review  the  records,  and  then 

5  you  stuck  to  the  referral  and  reviewed  it? 

6  A      And,  of  course,  I  talked  with  them  about 

7  the  records.   And  the  end  result  was  that  their  —  my 

8  understanding  was  the  FBI  concurred  with  my  analysis 

9  of  the  case  and  I  concurred  with  theirs. 

10  Q      What  was  your  analysis  of  the  case?  You 

1 1  have  reviewed  the  referral  and  you  discussed  with 

12  them  what  the  documents  ~ 

13  A      Well,  it  is  basically  contained  in  my 

14  letter  of  October  the  16th.    The  first  analysis  was 

15  that,  based  on  this  one  referral,  which  is  all  I  ever 

16  had  and  have  ever  seen  to  this  day,  that  if  there  was 

17  a  case  that  was  worthy  of  limited  or,  even, 

18  investigation,  the  case  was  against  Mr.  McDougal, 

19  Ms.  McDougal,  and  I  believe  her  name  was 

20  Ms.  Anspaugh. 

21  Q      A-n-s-p-a-u-g-h;  correct? 

22  A      I  think  that's  right.    And  that  I  found  no 
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1  probable  cause,  in  my  judgment,  to  institute  a  grand 

2  jury  investigation  against  Mr.  and  Mrs.  Clinton  or 

3  any  of  the  other  witnesses  at  that  point  in  time.    I 

4  just  didn't  see  in  it  there. 

5  Q      Now,  with  respect  to  the  letter  you  just 

6  referred  to,  I  am  going  to  show  you  what's  marked  for 

7  identification  as  Bates  number  00705 1 .    It  is  a 

8  letter  dated  October  16,  1992  to  Don  Pettus, 

9  regarding  referral  number  C0004  from  you  with  a 

10  copy  --  cc  to  Mac  Dodson.    Is  that  the  letter  you  are 

1 1  referring  to? 

12  A      Yes.   Yes,  it  is.    I'm  sorry. 

13  Q      Now,  in  that  letter  you  indicate  in  the 

14  third  paragraph  that  the  only  allegations  having  any 

15  credibility  of  possible  deliberation  for 

16  investigation  exist  against  Mr.  and  Mrs.  McDougal  and 

17  Lisa  Anspaugh;  is  that  correct? 

18  A      That's  correct. 

19  Q      And  that  was  consistent  with  your  position 

20  at  that  point? 

21  A      At  that  point  in  time,  and  it  was  taken  in 

22  context  with  the  entire  letter. 


32 


1  Q      Going  back  to  the  first  paragraph,  you  also 

2  indicate  in  it,  and  I  am  referring  to  the  third 

3  sentence,  that  "While  the  participation  of  some  or 

4  all  of  these  witnesses  certainly  suggests  poor 

5  judgment,  possible  conflicts  of  interest  or  ethical 

6  infractions,  proving  specific  intent  or  criminal 

7  construct  would  be  a  prosecutorial  burden  that  could 

8  not  be  carried  forward." 

9  What  poor  judgment,  possible  conflicts  of 

10  interest  or  ethical  infractions  were  you  referring 

1 1  to? 

12  A      Well,  basically  to  summarize  it,  it 

13  appeared  to  me  that  the  allegations  suggested  that 

14  they  were  borrowers  that  were  allowed  to  receive 

15  loans  out  of  Madison. 

16  Q      Who  were  borrowers? 

17  A      I  guess  —  I  can't  remember  the  specific 

18  loans  or  anything  like  that.    But  it  would  be 

19  Mr.  Clinton  and  Ms.  Clinton  and  maybe  Mr.  Tucker;  1 

20  can't  remember  about  his  part  of  it.    And  1  can't 

21  remember  whether  they  were  undercollateralized  or 

22  whether  there  was  no  collateral.   But  my  instinct 
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1  was,  back  at  that  point  in  time  wiien  I  was  working 

2  with  those  things,  and  I  had  worked  with  them  — 

3  meaning  S&Ls  ~  in  three  years,  that  they  were  in  a 

4  possible  position  to  receive  the  benefits  of  a  good 

5  loan,  a  profitable  loan  and  not  the  detriments  of  a 

6  loan  gone  bad.    But  what  I  saw  in  here,  more  than 

7  anything  ~ 

8  Q      What  do  you  mean  by  that,  in  a  position  to 

9  receive  a  good  loan  versus  a  loan  gone  bad?   What  do 

10  you  mean  by  that? 

1 1  A      Well,  my  instinct  was  that,  at  most,  what 

12  they  could  have  been  accused  of  was  based  upon  this 

13  referral  alone,  was  the  fact  that  there  appeared  to 

14  be  —  and  again,  I  would  have  to  analyze  the  referral 

15  again,  and  try  to  go  back  to  what  I  was  thinking  at 

16  that  point  in  time  --  but  that  they  were  like  a  lot 

17  of  borrowers  that  we  never  prosecuted  in  Arkansas, 

18  that  the  insider  permitted  them  to  have  loans,  and 

19  those  loans  would  not  necessarily  cost  them  money  out 

20  of  their  pocket  if  they  were  unprofitable.   But  I 

21  don't  recall  seeing  anything  in  the  referral  that  was 

22  a  tangible  document  or  witness  to  anyone  that  says 


1  these  people  have  knowingly  participated  in  a 

2  criminal  fraud  on  this  institution.    I  saw  things 

3  that  suggested  to  me  that  if  anybody  had  perpetrated 

4  a  fraud  on  the  institution  it  was  Mr.  McDougal, 

5  Ms.  McDougal  and  Ms.  Anspaugh. 

6  MR.  BEN-VENISTE:    For  purposes  of  this 

7  record,  you  haven't  made  a  distinction  between  the 

8  Clintons  and  Governor  Tucker  in  connection  with  the 

9  generalization  that  you  have  made  about  Arkansas 

10  procedure  as  it  may  or  may  not  apply  to  this 

1 1  particular  referral.   And  I  wanted  to  make  that  clear 

12  on  the  record  because,  as  you  may  know,  this  record 

13  may  well  become  public.    So  generalizations  that 

14  might  be  appropriate  and  accurate  as  discussions 

15  among  lawyers  take  on  or  can  potentially  take  on  a 

16  different  connotation  in  a  cold  transcript  that  is 

17  read  after  the  fact. 

18  So,  my  suggestion  would  be  that  if  there 

19  are  distinctions  to  be  made,  and  you  ought  to  make 

20  them,  and  that,  if  you  are  speaking  generally  from 

21  your  experience  as  compared  with  speaking  from  this 

22  referral  and  supporting  documentation  that  you  have 
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1  seen,  you  ought  to  point  that  out. 

2  THE  WITNESS:    Well,  having  said  that,  I  am 

3  not  trying  to  make  a  distinction  for  any  of  the 

4  witnesses.   That  was  my  feeling  about  the  witnesses 

5  that  were  included  in  the  referral. 

6  BY  MR.  GICALE: 

7  Q      Okay,  and  when  you  talk  about  loans  that 

8  they  may  have  received  that  would  be  unprofitable, 

9  give  me  an  example  of  what  you  remember. 

10  A      Well,  I  don't  -- 

1 1  MR.  BEN-VENISTE:    I  am  not  sure  he  can 

12  answer  the  question. 

13  THE  WITNESS:    I  don't  know  that  I  can. 

14  BY  MR.  GICALE: 

15  Q      When  you  say  "an  unprofitable  loan,"  you 

16  mean  a  loan,  for  instance,  an  investment  in  real 

17  estate  where  the  real  estate  ultimately  is  not  of 

18  sufficient  value  to  pay  off  the  loan;  is  that  an 

1 9  example  of  an  unprofitable  loan? 

20  A      Sure,  a  loan  that  can't  be  collected  by  the 

21  institution. 

22 Q      Now  you  also  said  in  that  letter  that  "In 
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1  due  time,"  and  I  am  referring  to  page  2  of  that 

2  exhibit,  second-to-last  paragraph,  "In  due  time,  I 

3  will  be  happy  to  meet  with  you  to  discuss  a  limited 

4  examination  and  the  possibility  of  proving  some  of 

5  the  allegations  regarding  Mr.  and  Mrs.  McDougal  and 

6  Ms.  Anspaugh";  correct? 

7  A      Right. 

8  Q      And  that's  consistent  with  what  your 

9  position  was  at  that  point  in  time? 

10  A      What  I  was  trying  to  say  in  that  letter  to 

1 1  the  FBI  is  this:    When  the  election  is  over,  if  we 

12  still  want  to  pursue  this  particular  aspect  of  the 

13  referral,  or  this  referral  as  it  relates  to  the 

14  people  that  I  see  here  that  have  done  something 

15  wrong,  then  certainly  we  will  do  that  or  we  will 

16  discuss  it  and  see  what's  going  to  happen  about  it. 

17  Q      Did  you  believe  then,  with  respect  to  Mr. 

1 8  and  Mrs.  McDougal  and  Lisa  Anspaugh,  that  there  was  a 

19  potential  case  to  be  made  against  them? 

20  A      I  believe  that  there  was  a  possibility  that 

21  we  could  make  a  case.   But  1  also  had  reservations 

22  about  the  wisdom  and  the  use  of  resources  to  make 
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1  that  case,  and  I  certainly  had  reservations  about 

2  trying  to  do  it  before  the  election.   But 

3  Mr.  McDougal  had  been  prosecuted  once  and  he  had  been 

4  successful.   That  was  the  one  S&L  case  we  lost.    And 

5  Mr.  McDougal  had  had  what  was  publicly  known  at  that 

6  point  in  time  as  some  serious  mental  problems.    I 

7  don't  know  if  he  had  a  mental  breakdown  or  was 

8  diagnosed  as  a  manic-depressive,  but  he  was 

9  destitute,  living  in  a  mobile  home,  a  borrowed  mobile 

10  home  behind  someone's  house. 

1 1  And  there  were  indications  that  I  discussed 

12  with  the  FBI,  look,  we've  got  Savers,  we've  got  First 

13  Federal,  we've  got  some  very  other  serious  cases  and 

14  we  need  to  sit  down  and  seriously  determine  whether 

15  or  not  this  case  is  going  to  be  worthy  of 

16  reprosecuting  again. 

17  Also,  I  was  considering  the  aspect  that 

18  when  he  had  been  prosecuted  in  1990,  there  were 

19  public  statements  which  Mr.  McDougal  made  saying  that 

20  the  prosecution  was  political  and  they  were  false. 

21  But  at  the  same  time,  I  did  not  want  to  take  the 

22  Department  of  Justice  or  that  office  back  down  -  or 
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1  at  least  I  wanted  to  seriously  consider  whether  we 

2  would  do  that  by  going  back  that  road  and  prosecute 

3  that  case  again. 

4  Q      So  while  you  were  saying  there  may  be  a 

5  case  to  be  made  here,  it  was  a  question  of 

6  priorities,  the  priorities  were  a  concern  to  you;  is 

7  that  correct? 

8  A      A  question  of  not  only  priorities,  but  a 

9  question  of  proof 

10  Q      Right. 

11  A      I  mean,  we  ~  and  I  think  the  FBI  concurred 

12  with  me  on  this,  that  v/e  needed  to  be  sure  that  we 

13  had  proof  that  was  substantial  and  knew  that  we 

14  weren't  just  replowing  the  same  ground. 

15  Q      Now,  when  the  case  first  came  in,  did  you 

16  refer  to  it  as  a  hot  potato? 

17  A      Well,  sure. 

18  Q      Why  did  you  consider  it  that? 

19  A      Well,  again,  because  of  the  implicit  thing 

20  that  was  in  every  conversation  about  it,  as  to  who 

21  the  witnesses  were,  and  particularly  that  you  had  a 

22  candidate  for  President  of  the  United  States,  and  the 
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1  governor  of  Arkansas  and  his  wife  involved  in  it,  and 

2  it  was  a  very  close  to  the  national  election. 

3  Q      Now,  you  indicated  that  you  and  Mac  Dodson 

4  and  Sandra  Cherry  reviewed  the  referral? 

5  A      I  don't  know  whether  she  reviewed  the 

6  referral  or  he  just  talked  to  her  about  the  referral. 

7  Q      Now,  who  was  Sandra  Cherry,  did  she 

8  prosecute  Mr.  McDougal  before? 

9  A      Yes,  I  don't  know  whether  she  was  lead 

10  counsel  or  second  chair,  but  she  was  --  she 

1 1  participated  in  the  prosecution  along  with  Ken  Stoll. 

12  Q      Was  she  asked  to  make  a  determination  as  to 

13  whether  these  allegations  in  criminal  referral  C0004 

14  were  new  compared  to  the  ones  that  she  had  assisted 

15  with  in  the  prosecution  of  McDougal  for  in  1989? 

16  A      I  think  that's  what  she  asked,  yes. 

17  Q      Anything  ~  and  she  determined  that  these 

18  indeed  were  new  -- 

19  A      I  don't  know  how  many.   Yes,  certainly  a 

20  number  were  new. 

21  MR.  SGRO:    Could  we  take  a  break  for  a  few 

22  minutes. 
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1  MR.  GICALE:    Okay. 

2  (Recess.) 

3  BY  MR.  GICALE: 

4  Q      Now,  in  your  discussions,  Mr.  Banks,  with 

5  the  FBI,  did  you  tell  them  that  a  complete  and 

6  factual  determination  of  what  transpired  with  respect 

7  to  this  referral  would  take  some  time? 

8  A      I  don't  recall  using  those  exact  words, 

9  no.    I  mean,  what  I  recall  discussing  with  the  FBI 

10  was,  what  do  we  have  here  on  our  hands  now,  where  is 

1 1  the  merit  in  prosecuting  Mr.  McDoligal,  and  should  we 

12  do  anything  with  this  referral  prior  to  the 

13  election.   That's  generally  the  content  of  what  I 

14  discussed  with  them. 

15  Q      Did  you  tell  them  that  you  had  to  do  any 

16  legal  research  or  an  analysis  along  with  the  referral 

17  at  some  point? 

18  A      We  did.    I  already  told  you  that  we  did 

19  that  before  the  16th,  they  sent  two  agents  over.    We 

20  tried  to  do  a  good  analysis  of  whatever  we  had  on 

21  hand  early  on  rather  than  just  ~  like  I  told  you,  I 

22  wasn't  going  to  do  anything  during  that  three-week 
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1  period.    And  I  wasn't  going  to  do  anything  with  it 

2  until  after  the  election. 

3  But  we  would  go  on  and  decide  whether  we 

4  would  do  something  with  it  now,  sit  down  and  take  a 

5  look  at  it  and  see  if  we  had  anything  on  our  hands 

6  that  merited  getting  the  grand  jury  going  with  it 

7  right  then. 

8  Q      Now,  again,  after  you  finished  that  review, 

9  you  determined  that  you  would  come  back  to  it  at  some 

10  point  in  time.    "In  due  time"  I  think  was  the  quote 

1 1  in  your  letter;  correct? 

12  A      What  I  am  saying  to  you  is  this:    I  was  not 

13  declining  that  referral  at  that  point  in  time  prior 

14  to  the  national  election.   What  I  was  doing,  and  what 

15  I  was  saying  in  my  letter  of  October  the  16th,  1  will 

16  not  participate  in  any  shape,  form  or  fashion  of 

17  investigation  that  involves  the  grand  jury  trying  to 

18  get  subpoenas  out  because  it  would  invariably  would 

19  get  to  the  media. 

20  But  after  the  election  --  please  let  me 

21  finish  --  after  the  election,  if  we  wanted  to  do  a 

22  limited  investigation,  if  the  FBI  still  felt  like  it 
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1  was  worthy,  if  I  heard  something  from  the  Department 

2  of  Justice  that  we  needed  to  go  forward  with  it  right 

3  then  after  the  election,  yes,  we  would  have  gone  and 

4  done  some  302s  and  tried  to  do  something.    But  I  had 

5  some  serious  reservations  as  to  whether  that  would 

6  actually  ever  take  place. 

7  Q      Now,  did  you  have  any  discussions  after  you 

8  received  this  referral  --  strike  that. 

9  After  you  received  this  referral  in 

10  September  1992,  did  you  have  any  discussions  with 

1 1  anybody  in  the  Department  of  Justice  with  respect  to 

12  criminal  referral  C0004? 

13  A      Not  before,  not  after,  not  till  --  as  we 

14  sit  here  today.   Now,  Mr.  Dodson  did  talk  to  --  I  was 

15  aware  that  he  talked  to,  because  I  told  him  to, 

16  Ms.  Henneman  and  he  sent  her  a  letter  and  sent  a 

17  referral.   And  then  I  don't  know  whether  he  or  my 

18  secretary  sent  a  copy  of  my  letter  of  October  the 

19  16th.    And  we  received,  to  my  knowledge,  no  response, 

20  and  I  had  no  conversation  with  anybody  from  the 

21  Department  of  Justice,  about  this  case,  which  I 

22  thought  was  unusual. 
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1  Q      Now,  there  are  some  phone  call  records  for 

2  September  4th,  September  8th  and  September  9th,  1992 

3  of  Mr.  Keeney,  who  was  head  of  criminal  --  excuse  me, 

4  at  that  point  in  time  was  a  deputy  to  Mr.  Mueller  in 

5  the  criminal  division? 

6  A      Mr.  Who? 

7  Q      Keeney. 

8  A      I  guess  that's  right.    Are  you  saying 

9  Keating? 

10  Q      Keeney,  John  Keeney. 

11  A      I  would  assume  so.    I  just  don't  recall. 

12  Q      Well,  those  phone  call  records  indicate 

13  that  you  talked  to  him  during  that  time  period  on 

14  those  dates,  September  4,  September  8  and  September 

15  9th  of  1992. 

16  A      No  -- 

17  MR.  BEN-VENISTE:    Excuse  me,  I  don't  see 

18  where  those  records  indicate  that  Mr.  Banks  talked  to 

1 9  anybody. 

20  MR.  GICALE:    I'm  sorry.   The  phone  call 

2 1  records  indicate  that  your  name  is  on  his  call 

22  sheets.   And  I  am  just  telling  you  that  the  phone 

44 

1  call  records  indicate  that. 

2  MR.  BEN-VENISTE:   They  don't  indicate  that 

3  anybody  talked  to  anybody.   There  is  a  notation  with 

4  some  phone  numbers. 

5  MR.  GICALE:    Let  me  ask  the  question. 

6  BY  MR.  GICALE: 

7  Q      There  are  phone  records  that  have  your  name 

8  on  them  for  those  dates? 

9  A      From  my  office. 

10  0      Your  name  on  them,  U.S.  Attorney  Banks,  for 

1 1  those  dates? 

12  A      I  don't  have  the  slightest  recollection  of 

13  talking  to  that  gentleman. 

14  MR.  SGRO:    I  think  he  is  unclear.  They  are 

15  not  your  phone  records.   He  is  saying  they're 

16  Keeney' s  phone  records. 

17  MR.  BEN-VENISTE:    Number  two,  the 

18  indication  is,  on  two  of  them,  that  there  was  not  any 

19  conversation. 

20  MR.  GICALE:    Well,  that's  two. 

21  BY  MR.  GICALE: 

22  Q      Did  you  call  John  Keeney,  September  4th, 
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1  September  8th  or  September  9th,  1992? 

2  A      No. 

3  Q      Did  you  discuss  a  criminal  report  with  John 

4  Keeney? 

5  A      No,  I  don't  have  the  —  and  I  certainly 

6  believe  I  would  remember  that.    I  don't  know  what 

7  documents  you  are  referring  to,  but  would  that  same 

8  telephone  number  be  the  one  for  Mac,  could  Mac  have 

9  talked  to  him? 

10  Q      I  am  going  to  show  you  what's  marked  for 

1 1  identification  as  184  and  then  there  is  a 

12  501-324-5342  number.    Is  that  your  phone  number? 

13  AT  think  that  was  it.    I  believe  that  was 

14  right. 

1 5  Q      That  was  yours  as  opposed  to  Mr.  Dodson? 

16  A      I  think  so.    I  don't  remember  what  my 

17  telephone  number  was,  but  I  believe  that's  it.    But  I 

18  have  absolutely  no  recollection  whatsoever,  I  do  not 

19  believe  I  ever  talked  to  that  gentleman,  in  any 

20  capacity. 

21  MR.  BEN-VENISTE:    Well,  there  is  a 

22  reflection  on  the  document  there  with  the  letters  WCB 
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1  which,  in  my  experience,  means  will  call  back,  which 

2  would  reflect  that  there  was  a  conversation. 

3  THE  WITNESS:    What  does  he  say? 

4  MR.  GICALE:    For  the  time  being  I  need  to 

5  ask  you  the  questions. 

6  BY  MR.  GICALE: 

7  Q      I  am  going  to  show  you  another  document 

8  dated  September  8,  1992,  document  number  183.    This 

9  also  has  your  name  on  it  with  the  phone  number 

10  501-324-5347. 

1 1  A      Now  that's  my  number,  I  think.   That  was  my 

12  number.    Lord,  1  can't  remember.   I  apologize.   I 

13  can't  remember  what  my  telephone  number  was.   But 

14  what  I  am  telling  you  is  you  can  show  me  any  document 

15  you  want  to.    I  do  not  have  any  recollection,  and  it 

16  is  my  testimony  that  I  talked  to  no  one,  not  then, 

17  not  after  the  election,  and  not  before  leaving 

18  office,  about  this  referral  or  this  case  or  any  of 

19  the  parties  involved  in  it. 

20  Q      No  one  at  the  Department  of  Justice? 

21  A      Right.    I  didn't  talk  with  anybody  about  it 

22  other  than  Mac  Dodson.    Within  the  office,  excuse  me, 
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1  and  the  FBI. 

2  MR.  BEN-VENISTE:    So  that  the  record  is 

3  complete  on  the  document  you  just  showed  the  witness, 

4  that  also  has  a  notation  WCB. 

5  MR.  GICALE:    I  think  I  pointed  that  out. 

6  MR.  BEN-VENISTE:    No. 

7  MR.  GICALE:    Yes.    But  if  I  did  not  point 

8  it  out,  that  has  that  as  well;  that's  correct. 

9  BY  MR.  GICALE: 

10  Q      I  am  going  to  show  you  what's  marked  for 

1 1  identification  as  document  number  1885.    This  is  a 

12  phone  log  of  Mr.  Keeney  dated  September  9th.   And 

13  your  name  and  a  time  in  the  left-hand  side,  I 

14  believe  ~ 

1 5  A      Again,  like  the  other  documents  that  you 

16  showed  me,  Mr.  Keeney's  records,  I  would  have  no  way 

17  of  knowing  what  he  was  keeping,  and  all  I  know  is 

18  that's  my  name  up  there.   And  I  did  not  talk  to 

19  Mr.  Keeney.   I  mean,  you  would  have  to  give  me 

20  something  to  tell  me  that  I  did.    I  just  don't  ~  I 

21  don't  have  any  recollection.  And  I  can  assure  you  if 

22  1  talked  with  him  that  many  times  I  would  have 
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1  remembered  that.    I  am  getting  old,  but  I  am  not  that 

2  old. 

3  Q      Now,  I  will  show  you  what's  marked  for 

4  identification  as  document  number  17458.   This  is 

5  a- 

6  MR.  GICALE:    Off  the  record  for  a  second. 

7  (Discussion  off  the  record.) 

8  BY  MR.  GICALE: 

9  Q      This  is  a  document  dated  October  7,  1992 

10  from  Lawrence  McWhorter,  and  attached  to  it  is 

1 1  another  document  from  Mr.  McWhorter  to  Mr.  Barr, 

12  Mr.  Terwilliger  and  Mr.  Budd,  regarding  this  criminal 

13  referral.  Are  you  familiar  with  this  document?  Did 

14  you  see  this? 

15  A      I  have  never  seen  this  document  before. 

16  Q      Now,  you  indicate  ~ 

17  A      That's  consistent,  though,  with  -  we  sent 

18  that  information  up  there  on  the  6th,  or  the  5th. 

19  Q      When  you  say  you  sent  it  up  on  the  5th  or 

20  6th,  again,  that  was  Mr.  Dodson  who  went  it  up? 

21  A      Yes. 

22  Q      Would  he  have  talked  to  Mr.  McWhorter  or 
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1  somebody  from  Mr.  McWhorter's  office? 

2  A      He  may  have.    I  don't  remember  him  saying 

3  he  ever  talked  with  Mr.  McWhorter.   I  thought  --  my 

4  only  recollection  is  that  he  talked  with 

5  Ms.  Henneman,  Donna  Henneman. 

6  Q      In  the  synopsis  section  of  that  document, 

7  it  indicates  in  that  full  paragraph  there,  that 

8  second  sentence,  that  it  is  the  belief  of  the  United 

9  States  Attorney's  Office  that  further  investigation 

10  into  this  matter  is  warranted. 

1 1  A      Well,  since  I  never  talked  to  him,  and  I 

12  don't  know  what  Mac  said,  that's  his  language. 

13  Q      Well,  is  that  consistent  with  what  your 

14  position  was  that  the  point? 

15  A      As  I've  previously  told  you  —  let  me  see 

16  if  I  can  explain  it  this  way,  maybe  make  it  a  little 

17  more  clear.   I  was  not  trying  to  submarine  that 

18  referral,  period,  end  of  sentence.   I  was  trying  to 

19  slow  the  referral  down  and  to  isolate  who  in  that 

20  referral,  in  my  judgment,  had  committed  crimes  that 

21  were  ~  or  committed  allegations  that  were  worthy  of 

22  grand  jury  investigation. 


1  And  the  McDougals  were  the  primary  persons 

2  that  I  saw  involved.   There  was  no  doubt  that  the 

3  department,  after  I  sent  them  this  information  and 

4  had  the  FBI  heard  that  after  the  election,  they 

5  wanted  to  start  up  and  take  a  look,  as  1  explained, 

6  of  what  we  had  discussed  for  —  on  two  or  three 

7  occasions,  yes.   But  this  language  seems  to  imply 

8  that  we  need  to  do  something  right  then  and  that  is 

9  not  accurate.  That  is  not  consistent  with  my 

10  position. 

1 1  Q      Well,  did  you  believe  at  that  time  that 

12  further  investigation  was  warranted? 

13  MR.  BEN-VENISTE:    Excuse  me,  I  have  to 

14  object.   You  have  asked  the  same  question  two  or 

15  three  times  up  to  this  point,  and  I  object  to  you 

16  continuing  to  take  up  our  time  with  redundant 

17  questions.   The  witness  has  been  asked  a  question,  he 

1 8  has  responded  at  least  two  or  three  times  to  the 

1 9  effect  that  he  thought  that  the  matter  warranted  a 

20  further  look,  but  that  he  was  unwilling  to  institute 

21  a  grand  jury  proceeding  prior  to  the  election. 

22  Now,  I  don't  know  how  many  different  ways 
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1  he  can  give  you  the  same  answer. 

2  MR.  GICALE:    I  note  your  objection  and  I 

3  would  like  an  answer. 

4  THE  WITNESS:   Okay.    My  answer  again,  and  I 

5  am  trying  to  be  consistent  with  what  1  have  said 

6  earlier  and  what  my  position  was  then,  after  the 

7  election,  and  with  the  referrals  having  gone  to 

8  Washington  and  had  the  FBI  wanted  to  come  back  in  and 

9  had  we  all  said,  hey,  this  has  a  sense  of  urgency  now 

10  again  right  after  the  election,  I  certainly  would 

1 1  have  begun  to  take  a  limited  look  at  it.    It  would 

12  not  have  been  on  my  list  of  top  priorities  to  do  the 

13  day  after  the  election. 

14  It  did  not  have  the  burning  sense  of 

15  urgency  that  it  seemed  to  have  had  then  at  that  point 

16  in  time  by  RTC  and  what  it  seems  to  have  today,  but  I 

17  was  not  going  to  submarine  the  investigation  at  all. 

18  But  you've  got  to  also  remember  this: 

19  Please  understand  that  after  the  election  until 

20  sometime  in  January,  not  one  peep  was  heard  about 

21  this  referral,  not  one  iota,  not  from  Justice,  not 

22  from  the  FBI,  which  suggested  to  me  that  suddenly 


1  that  there  was  not  the  same  sense  of  urgency  after 

2  November  3rd,  1992,  that  apparently  there  seemed  to 

3  have  been  or  was  trying  to  be  prior  to  that  date. 

4  Am  I  communicating  with  you  clearly?  Am  I 

5  not  making  good  sense? 

6  BY  MR.  GICALE: 

7  Q      I  heard  what  you  just  said. 

8  Now,  with  respect  to  the  information  that 

9  was  conveyed  to  the  executive  office,  you  did  not 

10  talk  to  Mr.  McWhorter,  you  said  Mr.  Dodson  did,  you 

1 1  believe? 

12  A      I  don't  know.    He  may  have  is  what  I  said. 

13  Q      Now,  at  that  time,  there  was  an  individual 

14  in  the  executive  office  by  the  name  of  Wayne  Rich;  is 

15  that  correct?  Did  you  talk  to  him  about  it,  this 

16  referral? 

17  A      I  may  have.    I  don't  remember.   I  don't 

18  really  remember. 

19  Q      Did  Mr.  Dodson  talk  to  -- 

20  A      He  might  have.    I  know  Wayne  was  the 

21  person,  if  I  talked  to  anybody  about  how  do  you 

22  proceed,  procedural,  who  do  you  need  to  get  this  to 
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1  or  things  like  that,  that  is  the  person  I  normally 

2  would  call  because  Wayne  was  very,  very  helpful.    I 

3  don't  remember  talking  to  Wayne. 

4  Q      What  was  the  purpose  of  notifying  the 

5  Executive  Office  at  this  point  in  time,  in  early 

6  October  of  1992? 

7  A      Well,  twofold:    Mac  had  come  back  from  a 

8  seminar,  Mr.  Dodson  had,  in  which  they  had  once  again 

9  announced  that  if  you  have  hot  button  or  hot  potato 

10  issues,  we  would  like  to  know  about  them  and  here  is 

1 1  the  woman's  name.   And  so  I  was  trying  to  comply  with 

12  the  department  procedures. 

13  But  secondly,  my  sense  of  the  sense  of 

14  unusual  urgency  and  the  sense  of  pressure  that 

15  something  had  to  be  done  before  October  the  16th,  I 

16  made  up  my  mind  that,  hey,  this  needs  to  go  on  up 

17  there  now.    And  I  told  Mr.  Dodson  let's  go  on,  send 

18  this  up  there,  let  this  woman  know  what's  going  on 

19  and  we  will  see  what  we  hear. 

20  Q      Who  said  that  something  had  to  be  done 

21  before  October  16? 

22 A      Well,  my  recollection  is  that  at  least  the 
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1  second  meeting  or  maybe  the  last  meeting,  I  thought 

2  we  had  analyzed  the  case  and  1  thought  we  had  had  a 

3  clear  communication  about  how  we  were  going  to  handle 

4  it,  and  that  we  would  do  nothing  that  involved  the 

5  grand  jury  until  after  the  election. 

6  Then,  there  was  this  directive  or  policy 

7  decision  that  had  come  through  the  FBI  to  me,  I  think 

8  Don  came  back  over  and  says  my  people  in  Washington 

9  say  I  have  to  have  this  by  October  the  16th.   And 

10  that  is  when  I  wrote  the  letter  of  the  16th  which 

1 1  basically  was  saying  —  let  me  make  this  record 

12  perfectly  clear  ~  this  is  what  I  am  not  going  to 

13  do. 

14  Q      Now,  when  you  referred  to  Don,  you  are 

15  talking  about  Don  Pettus? 

16  A      Yes.    I'm  sorry,  I'm  sorry. 

17  Q      Are  you  saying  that  you  were  informed  of 

18  the  October  16th  deadline  from  Mr.  Pettus  of  the  FBI? 

19  A      Either  he  or  Mr.  Irons,  one  of  the  two  that 

20  had  participated  in  the  meetings. 

21  Q      But  in  any  event,  it  was  from  the  FBI,  not 

22  from  the  Department  of  —  not  from  main  Justice? 
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1  A      That's  right.    Which  I  also  ~  you  know, 

2  that  struck  me  as  being  a  little  different.   Because 

3  by  the  16th  they  had  had  this  for  what,  a  week  or  so, 

4  and  if  FBI  in  Washington  was  giving  directives  to  FBI 

5  Little  Rock  that  we  had  do  something  and  we  had  to 

6  have  something  done,  the  communication  that  was 

7  coming  to  me,  this  has  got  to  be  done  now,  you  have 

8  got  to  do  something  now,  otherwise  never  would  1  have 

9  written  a  letter  as  strongly  worded  as  1  did  my 

10  letterof  October  16th. 

1 1  1  was  trying  to  say  in  my  own  way  if 

12  somebody  is  going  to  take  this  to  the  grand  jury  and 

13  start  this  investigation  based  upon  this  referral  1 

14  have  in  hand  before  this  national  election,  1  am  not 

1 5  going  to  be  a  party  to  it,  period,  end  of  sentence,  I 

16  am  not  going  to  do  it.    I  don't  know  how  or  why  it  is 

17  coming  this  way.    I  don't  know  how  or  why  the 

18  Department  of  Justice  is  dead  silent  on  it,  but  I 

19  know  what  Chuck  Banks,  as  United  States  Attorney  and 

20  as  a  pending  federal  judge  nominee  in  the  Senate,  is 

21  or  is  not  going  to  do.    I'm  sorry,  but  that's  just 

22  the  way  it  was. 
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1  Q      But  with  respect  to  that,  now,  you  feh 

2  concerned  about  it,  that  it  was  a  hot  potato  issue, 

3  is  I  think  how  you  described  it,  and  I  asked  you 

4  earlier  whether  or  not  you  had  said  something  to  that 

5  effect  earlier.   Can  you  tell  us  why,  inasmuch  as  you 

6  received  this  in  September,  early  September  1992,  you 

7  waited  until  October  5th  or  6th  to  let  the  Department 

8  of  Justice  know  about  it? 

9  A      Well,  first  off,  when  1  sat  down  and  looked 

10  at  it,  my  confidence  in  the  referral  itself  was  not 

11  100  percent,  that  it  was  something  that  could  even  be 

12  taken  to  a  grand  jury,  or  proved  in  a  court  of  law. 

13  We  would  have  to  analyze  those  allegations 

14  carefully.   So  as  I  have  told  you  before,  I  was 

15  not  ~  it  was  not  my  custom  or  habit  to  immediately 

16  call  or  write  or  send  notes  to  the  Department  of 

17  Justice  that  1  have  a  hot  potato. 

18  So  I  intended  to  do  nothing  with  it  until  1 

19  heard  something  else,  saw  something  else,  or  there 

20  was  something  that  prompted  me  to  do  a  grand  jury 

21  investigation,  or  a  pre-grand  jur>'  analysis  until 

22  after  the  election.   I  mean,  that  was  ~  that  was 
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1  intentional  my  part. 

2  But  -- 

3  Q      What  changed  ~ 

4  A      --  what  changed  my  mind  was  that  Jean  Lewis 

5  continued  to  pressure  our  office.   That  was  number 

6  one.   And  then  number  two,  the  momentum  began  to 

7  change  from  what  the  FBI  was  saying  that  they  had  to 

8  do,  that  they  had  to  do  something  and  it  had  to  be 

9  done  by  such  and  such  a  date.   So  by  the  1st  of 

10  October  I  said,  look,  we  are  going  to  have  to  do 

1 1  something  with  this.    We  are  not  going  to  be  able  to 

12  put  it  in  a  normal  course  of  events. 

13  And  also,  remember  this,  too:    While  people 

14  now  in  retrospect  act  like  there  appeared  a  time 

15  between  September  and  October  to  pick  up  a  referral 

16  and  start  something,  that  ~  except  for  the  fact  of 

17  who  these  people  were,  that  was  real  fast.   1  mean, 

1 8  referrals  were  ~  I  mean,  a  lot  of  times  it  took  six 

1 9  months  to  get  a  case  up  and  started  and  get 

20  meaningful  proof  going  in  a  S&L  case.   I  mean,  you 

21  know  that  from  your  experience. 

22 Q      Right,  but  who  these  people  were  obviously 
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1  made  this  a  slightly  different  referral;  correct? 

2  A      Obviously  who  these  people  were,  and  again, 

3  except  for  the  witnesses,  there  would  have  been  no 

4  hot  potato  to  it. 

5  Q      So,  it  was  a  hot  potato  when  it  came  in  in 

6  early  September,  it  was  a  hot  potato  in  early 

7  October? 

8  A      And  it's  a  hot  potato  as  we  sit  here  today, 

9  it  seems  to  me. 

10  Q      Were  you  told  by  the  FBI  that  they  were 

1 1  instructed  to  conduct  a  limited  investigation  with 

12  respect  to  this  matter? 

13  A      No,  I  don't  remember  those  words  being 

14  used.   Here  is  my  impression  of  what  had  happened: 

15  We  had  done  a  preliminary  analysis.   It  was  unusual 

16  for  Don  Pettus  to  participate,  to  come  to  my  office 

17  and  participate.   That  was  not  customary  for  him  and 

18  in  any  individual  investigation  he  may  have  done  it 

19  more  than  I  recall,  but  I  remember  Don  was  personally 

20  involved  in  that  one. 

21  I  thought  that  we  had  agreed  that  this  was 

22  the  prudent,  proper,  and  ethical  manner  in  which  to 
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1  handle  this  referral.   I  thought  we  had  agreed  to 

2  that  in  late  September,  maybe,  or  middle  September, 

3  when  we  first  started  saying  okay,  we  need  to  take  a 

4  look  at  this.    And  then,  seems  like  the  next  thing, 

5  we  had  the  records  analyzed,  we  concurred  that  if 

6  there  were  targets  in  that  referral,  it  was  the 

7  McDougals,  that  there  was  not  sufficient  proof  to 

8  justify  a  grand  jury  investigation  against  the 

9  witnesses,  or  the  allegation  where  is  not 

10  sufficiently  documented  or  founded. 

1 1  And  then  all  of  a  sudden,  it  —  Jean  Lewis 

12  called  another  three  or  four  times,  seemed  like,  and 

13  then  Don  comes  back,  and  it  was  my  distinct 

14  impression  that  he  had  received  directives  from  FBI 

15  Washington.   And  this  was  after  I  had  sent  the 

16  materials  up  to  the  Department  of  Justice,  it  was  my 

17  distinct  impression  that  I  had  to  have  something  done 

18  and  something  had  to  be  done  on  this  by  October  the 

19  16th. 

20  Now  whether  I  misunderstood  his 

21  communication,  I  don't  know.    I  don't  think  that  I 

22  did  but  I  know  what  my  sense  of  it  was.   And  — 


1  because  that's  when  I  said,  I  don't  care  what  Don's 

2  directive  is,  I've  heard  nothing  from  the  Department 

3  of  Justice  that  tells  me  I  need  to  be  doing  this,  and 

4  I  am  not  going  to  respond  to  any  pressure  that  he  may 

5  be  getting  from  FBI  in  Washington.   And  I  am  not  --  I 

6  am  still  not  going  to  start  with  the  grand  jury.    I 

7  am  not  going  do  anything  until  after  the  election  and 

8  then  we  will  look  at  it  again. 

9  Q      Did  he  tell  you  his  instructions  were  to 

10  protect  the  identities  of  passive  investor  or 

1 1  witness,  that  his  office  in  Little  Rock  should  not 

12  conduct  any  overt  investigations  such  as  witness 

13  interviews  or  serving  of  grand  jury  subpoenas  at  that 

14  time? 

15  A      I  don't  remember  him  using  those  words,  but 

16  that  was  my  impression,  that  he  agreed,  a  couple  of 

17  weeks  earlier  or  after  our  first  meeting,  that  that 

18  was  the  way  we  should  handle  it.    We  should  not  do 

19  anything  until  after  the  election.   And  then  there 

20  was  a  change;  it  seemed  like  there  was  something 

21  more  --  to  do  something,  I  don't  remember  exactly 

22  what  it  was,  he  had  to  have  something  and  he  had  to 
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1  have  it  by  the  16th  because  I  referred  to  it  in  my 

2  letter. 

3  Q      There  was  a  change  in  terms  of  the  date, 

4  but  there  was  a  change  in  terms  of  what  Washington 

5  was  telling  him  with  respect  to  witness  interviews 

6  and  serving  subpoenas? 

7  A      I  don't  know  what  Washington  told  him,  I 

8  was  not  privy  to  those  meetings.    I  can't  remember 

9  exact  words  said.    I  am  trying  to  recollect  for  you 

10  my  perception  of  the  conversations  that  were  going  on 

1 1  and  the  needs  that  the  FBI  seemed  to  have  or  wanted 

12  at  that  point  in  time. 

13  0      Do  you  know  whether  or  not  FBI 

14  representatives  met  with  individuals  from  the 

15  Department  of  Justice,  including,  but  not  limited  to, 

16  Messrs.  Mueller  and  Raphaelson  in  the  Department  of 

17  Justice? 

18  A      Number  one,  I  didn't  know  that  and  I  don't 

19  know  that  other  than  by  hearsay.   I  read  something  in 

20  the  paper  or  someone  said  something  to  me,  but  I  have 

21  now  learned  they  had  some  kind  of  meeting  during  this 

22  time  frame,  which  would  have  surprised  me  had  they 


1  not.    But  what  was  even  more  surprising  to  me  was  if 

2  they  were  meeting  in  Washington  about  this,  why  was 

3  not  being  given  some  directive  or  some  contact  saying 

4  you  don't  do  this  or  you've  got  to  do  that. 

5  You've  got  to  remember,  it  seems  to  me 

6  implausible  to  suggest  that  they  were  going  to  let 

7  me,  on  my  own  initiative,  without  DOJ  directive, 

8  commence  an  investigation  of  a  Presidential  candidate 

9  or,  later,  of  the  President  of  the  United  States 

10  without  guidance  or  oversight  from  the  Department  of 

1 1  Justice.   1  mean,  I  can't  imagine  they  were  going  to 

12  let  me  indict  the  President  down  in  Little  Rock  on  my 

13  own. 

14  Q      Well,  did  you  seek  any  guidance  from  the 

15  Department  of  Justice  with  respect  to  how  to  proceed 

16  with  respect  to  this  criminal  referral? 

17  A      No.    What  I  did  was  what  you  know,  I  sent 

18  the  documents  in  there,  I  assumed  that  I  would  ~ 

19  if--  and  here  is  what  I  told  the  FBI.    I  said  my 

20  assumption  was,  when  they  interviewed  me,  I  said  my 

21  assumption  was  that  once  we've  sent  that  in  there, 

22  given  the  timing  of  when  it  went  in  and  given  the 
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1  contents  of  what  the  referral  said  and  what  my 

2  October  16th  letter  said,  that  if  the  department  felt 

3  there  was  merit  to  the  investigation,  and  especially 

4  merit  as  to  that  point  in  time  of  doing  something 

5  right  then  involving  Mr.  and  Mrs.  Clinton  and 

6  Mr.  Tucker  and  the  other  witnesses,  the  roof  would 

7  have  come  off  the  Department  of  Justice.   I'd  have 

8  heard  something,  I  didn't  hear  anything.    Then  I 

9  didn't  hear  anything  afterwards. 

10  Q      During  that  period  of  time,  Mr.  McWhorter 

1 1  left  the  Executive  Office  of  the  U.S.  Attorneys  and 

12  Mr.  Moscato  came  into  the  office,  do  you  recall  that? 

13  A      1  recall  talking  to  him  one  time,  I  think, 

14  congratulatory  when  he  came  in,  introducing  myself 

15  Q      Did  you  talk  to  him  about  this, 

16  Mr.  Moscato? 

17  A      I  don't  believe  so.    I  don't  recall 

1 8  anything  about  that. 

19  Q      Do  you  recall,  at  this  point  in  time, 

20  Douglas  Frazier  was  working  sometimes  in  the 

2 1  Executive  Office  and  at  later  point,  I  think,  in  the 

22  Deputy  Attorney  General's  office? 


1  A      Who? 

2  Q      Doug  Frazier. 

3  A      I'm  sorry,  I  am  drawing  a  blank  on  that 

4  gentleman.   I  don't  recall  who  that  is. 

5  Q      And  you  don't  recall  ~  do  you  recall 

6  having  any  conversations  with  a  Douglas  Frazier  fi^om 

7  the  Deputy  Attorney  General's  office,  main  Justice? 

8  A      No. 

9  Q      Mr.  Mueller  or  Mr.  Raphaelson,  did  you  talk 

10  to  them  about  this  referral,  C0004? 

1 1  A      No,  I  know  I  didn't  talk  to  them  for  sure. 

12  I  don't  recall  talking  to  anybody  --  I  don't  recall 

13  talking  to  anyone  within  main  Justice  about  the 

14  referrals,  when  it  got  there,  how  to  handle  it,  what 

15  to  do  with  it,  what  not  to  do  with  it,  or  anything  as 

16  to  the  substance. 

17  Q      Now,  you  believe  that  the  notice,  which  you 

18  were  just  reviewing,  document  number  17458,  dated 

19  October  7,  from  Mr.  McWhorter,  you  believe  that  that 

20  was  --  that  basically  put  this  in  place  in  terms  of 

21  the  Department  of  Justice  and  its  decisionmaking  and 

22  alerted  them  to  this  and  if  they  wanted  you  to  do 


64 


3966 

65 

1  something,  that  was  the  document  that  alerted  them  to 

2  the  matter  and  would  prompt  them  to  get  back  to  you? 

3  A      Well,  again,  I  was  relying  as  much  as 

4  anything  on  the  information  that  Mr.  Dodson  had  given 

5  me,  that  that  was  the  appropriate  person  and  the 

6  appropriate  way  to  refer  those.    So  unless  there  was 

7  a  breakdown  in  communication  within  the  Department  of 

8  Justice,  yes,  I  would  assume  that  that  was  what  was 

9  necessary  to  let  the  appropriate  official  within  the 

10  Department  of  Justice  know  that  I  have  an  unusual 

1 1  referral  in  my  possession  down  here  in  Arkansas.   And 

12  again,  what  was  unusual  about  it  is,  if  it  had  just 

13  been  Mr.  and  Mrs.  McDougal  alone,  I  would  never  even 

14  have  referred  —  I  mean,  I  would  never  have  even  sent 

15  it  up  there. 

16  Q      Would  it  be  safe  to  say  that  you  were  not 

17  just  sending  this  for  information  purposes,  you  were 

18  also  sending  it  for  decisionmaking  purposes;  is  that 

19  what  you  are  saying,  the  notice  to  the  Executive 

20  Office? 

21  A      Well,  I  suppose  that's  it  partially,  but 

22  for  information,  number  one,  to  alert  them  that  


1  here's  this  referral;  and  number  two,  how  about  some 

2  guidance,  do  you  want  to  get  involved  in  this,  do  you 

3  want  to  take  this  away,  do  you  want  to  direct  me  to 

4  do  something  or  not  do  something.    Here  is  the  letter 

5  telling  you  —  I  thought  that  was  pretty  ~  the 

6  October  16th  letter  was  pretty  much  a  blunt  way  of 

7  saying,  here  is  what  I  am  not  doing  down  here.   And 

8  you  guys  up  there  in  D.C.,  if  you  want  to  do 

9  something  different,  you  need  to  order  me  do  it  or 

10  come  down  and  do  it  if  you  want  it  done  right  now.    I 

1 1  am  just  not  going  to  do  that. 

12  Q      So  you  felt  that  that  notice  to  the 

13  Executive  Office  was  an  adequate  way  of  notifying  the 

14  people  in  the  Attorney  General's  office  and  the 

15  Deputy  Attorney  General's  office  that  this  matter  was 

16  pending  and  you  wanted  their  input;  would  that  be 

1 7  correct? 

18  A      That's  what  I  thought. 

19  MR.  SGRO:    I  think  he  also  referenced  the 

20  10/16  letter  to  Pettus. 

21  THE  WITNESS:    Maybe  I  didn't  understand 

22  your  question.   The  whole  referral  was  sent  ~  the 
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1  cover  letter  of  October  6  was  sent  and  my  letter  of 

2  October  the  16th  was  sent. 

3  BY  MR.  GICALE: 

4  Q      Well,  but,  to  be  fair,  the  letter  of 

5  October  16th  stated  that  in  due  time  you  would  be 

6  happy  to  meet  with  officials  to  discuss  the  limited 

7  examination  ~ 

8  A      That  was  the  letter  to  the  FBI.    Yes,  I 

9  would  have  been  happy  to  meet  with  anybody.    I  am  not 

10  trying  to  be  impertinent  or  rude,  but  to  be  fair,  if 

1 1  they  were  already  meeting  with  FBI  about  it,  if  that 

12  in  fact  was  the  case,  officials  from  DO  J,  what  more 

13  did  they  need  than  what  I  was  sending? 

14  Q      How  did  you  know  that  they  were  meeting? 

15  A      I  didn't  until  now,  just  since  this 

16  started.   I  didn't  know  when  I  left  the  United  States 

17  Attorney's  office,  I  had  to  assume  that  surely  to 

18  goodness  the  FBI  or  RTC  or  somebody  was  talking  to 

1 9  somebody  over  at  DOJ  about  the  nature  of  this 

20  referral.   I  just  couldn't  imagine  that  Jean  Lewis 

21  would  take  it  upon  herself  to  demand,  in  the  manner 

22  that  was  going  on,  that  this  grand  jury  be  instituted 


1  right  then.    It  just  did  then  and  still  now  strikes 

2  me  as  ~  just  didn't  strike  me  as  being  a  normal  way 

3  to  process  a  referral. 

4  Q      Well,  at  that  point  in  time,  Ira  Raphaelson 

5  was  in  charge  of  the  prosecution  of  the  S&L  cases;  is 

6  that  correct? 

7  A      Yes,  I  believe  that's  right,  yes. 

8  Q      Did  you  know  Mr.  Raphaelson? 

9  A      Yes,  I  knew  him.    Not  that  we  were  personal 

10  friends. 

1 1  Q      Had  you  ever  talked  to  Mr,  Raphaelson  on 

12  the  phone  about  S&L  prosecutions  in  other  cases? 

13  A      I  don't  believe  I  ever  talked  to  him  about 

14  it.    I  mean,  just  so  you  will  understand  —  this 

15  might  not  be  to  my  advantage. 

16  What  I  did  was  I  tried  to  be  a  hands-on 

17  U.S.  Attorney  throughout  my  whole  tenure.   I  tried 

18  not  to  raise  issues  with  the  Department  of  Justice  or 

19  bother  people  within  the  Department  of  Justice  unless 

20  I  was  sure  that  I  felt  like  that  it  was  something 

21  that  they  needed  to  be  involved  in  and  they  didn't 

22  know  about  it. 
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1  I  felt  like  they  needed  to  know  about  this, 

2  but  I  frankly  have  to  be  100  percent  honest  with  you 

3  about  what  was  going  on  in  my  mind  at  that  point  in 

4  time.    I  was  real  curious  as  to  whether,  after  the 

5  election,  given  what  we  had  sent  to  them,  given  the 

6  incessant  communication  of  RTC,  whether  I  would  ever 

7  hear  another  word  about  it.    And  that  was  going  to 

8  suggest  to  me  whether  or  not  there  was  merit  to  these 

9  allegations,  and  I  didn't  hear  anything.    But  as  far 

10  as  did  I  get  on  a  plane  or  come  up  here  and  meet  with 

1 1  Ira  or  get  on  the  phone  and  call,  no,  I  did  not. 

12  Q      What  about  Mr.  Terwilliger?  Did  you  talk 

13  to  him?   He  was  the  deputy — 

14  A      No. 

15  Q      Or  Mr.  Barr,  the  Attorney  General  -- 

16  A      No. 

17  Q      —  about  this  referral? 

18  A      No,  I  did  not. 

19  Q      Now,  so  that  the  record  is  straight,  at 

20  this  point  in  time  when  you  say  they  had  this 

21  information  in  front  of  them,  what  they  had  in  front 

22  of  them  in  October  would  have  been  the  information 
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1  conveyed  to  them  by  Mac  Dodson  which  is  included  in 

2  this  report  identified  as  17458;  correct? 

3  MR.  BEN-VENISTE:    I  object  to  the 

4  redundancy  of  this.    I  can't  believe  that  you 

5  continue  to  ask  whether  the  material  that  was  sent  to 

6  the  Department  of  Justice  was  received  by  the 

7  Department  of  Justice  in  six  different  ways. 

8  THE  WITNESS:    Yes. 

9  BY  MR.  GICALE: 

10  Q      Is  that  the  answer,  yes? 

1 1  A      Wait  a  minute.   No,  that's  not  the  answer. 

12  Would  you  read  the  question  back. 

13  (The  reporter  read  the  record  as  requested.) 

14  Well,  yes.    With  this  further  explanation, 

15  you  hand  me  this  document.    What  I'm  telling  you,  the 

16  same  thing  I  told  you  before,  they  had  a  letter  of 

17  the  6th,  they  had  the  referral  itself,  they  had  my 

18  letter  of  October  the  16th.    And  now,  I  am  led  to 

19  believe  that  they  had  whatever  information  they  had 

20  gained  from  the  FBI  or  RTC.    I  am  not  privy  to  that. 

2 1  Q      Okay,  and  the  letter  of  the  6th  is  the  one 

22  that  we  have  not  received. 
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1  A      And  I  don't  know  why  you've  not  received 

2  it.    I  turned  it  over,  I  mean,  you  know  ~  I 

3  didn't  -- 

4  Q      And  you  didn't  think  this  was  a  serious 

5  enough  matter  to  call  Mr.  Terwilliger  or  Mr.  Barr 

6  about? 

7  MR.  BEN-VENISTE:    I  object;  argumentative. 

8  I  mean,  at  this  point,  you've  asked  the  witness 
several  different  ways  what  he  did  and  why  he  did 
it.    This  is  an  argumentative  question,  and  it  is 
objectionable. 

MR.  GICALE:    I  note  the  objection. 

THE  WITNESS:    Certainly  I  thought  it  was 
serious.    But  I  also  thought  that,  given  the 
information  that  they  had  at  hand,  that  if  it  merited 
that  type  of  urgency,  that  I  would  hear  something 
from  Department  of  Justice  officials.   There  was  not 
a  game  of  cat  and  mouse,  and  as  I  am  told,  I  didn't 
read  this,  that  Mr.  Barr  said  something  was  being 
withheld  from  him,  it  was  not  being  done  in 
Arkansas. 

BY  MR.  GICALE: 
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1  0      Now,  do  you  know  whether  Mr.  Dodson  talked 

2  to  any  of  the  people  that  I  asked  you  about  earlier? 

3  And  I  will  go  over  the  names.    Mr.  McWhorter? 

4  A      I  just  don't  know,  but  he  may  have  talked 

5  to  Larry  McWhorter.   He  may  have.    I  just  don't 

6  remember  that. 

7  Q      Do  you  know  ~  and  this  is  all  with  respect 

8  to  this  criminal  referral.   Mr.  Rich,  did  Mr.  Dodson 
talk  to  him  about  it? 

A  I  don't  know. 
Q  Mr.  Moscato? 
A  I  don't  know. 
Q  Mr.  Frazier? 
A  Who? 
Q  Doug  Frazier. 
A      I  don't  know. 

MR.  BEN-VENISTE:    You  have  asked  these 
questions  already  once  before. 

BY  MR.  GICALE: 
Q      Not  with  respect  to  Mr.  Dodson. 

Mr.  Frazier? 
A      I  just  told  you  1  don't  know. 


3970 

73 

1  Q      Okay.   Mr.  Mueller? 

2  A      No,  I  don't  think  he  —  I  am  sure  he  didn't 

3  talk  to  him. 

4  Q      Mr.  Raphaelson? 

5  A      No,  I  am  sure  he  didn't  talk  with  him. 

6  Q      Mr.  Terwilliger? 

7  A      No,  1  feel  reasonably  sure  he  didn't  talk 

8  to  him. 

9  Q      Or  Mr.  Barr? 

10  A      No,  I  don't  think  he  talked  to  Mr.  Barr.   I 

1 1  believe  he  would  have  told  me  if  he  talked  to  those 

12  last  four  or  five  individuals. 

13  Q      Do  you  know  if  he  talked  to  anyone  else  at 

14  the  Department  of  Justice  about  this  referral,  main 

15  Justice  in  Washington? 

16  A      I  don't  believe  so.    I  believe  that  the 

17  only  persons  he  actually  talked  to  was  Jean  Lewis  and 

18  to  Ms.  Henneman,  that's  my  recollection  in  my 

19  conversations  with  Mr.  Dodson. 

20  Q      Now,  what  is  your  understanding  of  what 

21  happened  to  the  referral  within  the  Department  of 

22  Justice  after  you  forwarded  this  information  to  him? 


1  A      1  don't  have  an  understanding  of  what 

2  happened  to  it.    I  don't  know  what  happened  to  it. 

3  Q      Earlier  you  testified  to  the  fact  that  at 

4  the  time  that  this  information  came  in,  in  September 

5  and  October  of  1992,  that  you  had  been  nominated  for 

6  a  federal  judgeship  by  President  Bush;  is  that 

7  correct? 

8  A      That's  correct. 

9  Q      Now,  how  did  that  impact  on  your 

10  decisionmaking,  and  why  did  you  raise  that  in  terms 

1 1  of  your  answer? 

12  A      Well,  first  off,  I  forgot  to  put  it  in  my 

13  letter  of  the  27th,  and  I  think  I  should  have  put  it 

14  in  there  because  it  was  on  my  mind,  but  how  did  it 

15  affect  and  impact?   Well,  1  worked  all  my  life  to 

16  build  a  reputation  based  upon  integrity  and  honesty 

17  and  good  character.   1  think  that  I  was  nominated  to 

18  be  a  federal  judge,  not  just  on  political 

19  partisanship. 

20  And  it  seemed  to  me  that,  under  the 

21  circumstances,  1  not  only  had  my  oath  of  office  as 

22  United  States  Attorney  to  do  the  right  thing  and  not 
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1  a  political  thing,  but  I  also  had  the  fact  that  I  was 

2  a  nominee  pending  in  the  Senate.   And  it  seemed  to  me 

3  1  should  behave  as  a  nonpartisan  judge  in  the  matter 

4  and  try  to  do  what  was  right.    And  in  finality,  it 

5  seemed  to  me  that  if  you  had  pursued  that 

6  investigation,  given  those  circumstances  of  that  one 

7  referral,  there  was  no  way  that  you  didn't  have  a 

8  conflict  of  interest  of  doing  the  wrong  thing. 

9  If  President  Bush  had  won  in  November  and 

10  those  matters  had  been  leaked  to  the  media  and  been 

1 1  made  public  infonnation  without  any  more  basis  and 

12  proof  than  what  I  had,  then  it  seems  to  me  that  would 

13  be  perceived  as  punishing  your  political  opponents. 

14  And  if  President  Clinton,  which  he  did  win,  and  I  had 

15  done  the  same  thing,  it  would  seem  to  me  that  it 

16  would  be  misuse  of  government  power  to  try  to  punish 

17  your  political  opponents  or  somehow  affect  the  will 

18  of  the  American  people. 

19  You've  got  to  remember  something  else  that 

20  had  happened  during  that  time  frame.    It  seemed  like 

2 1  in  August  or  September  of  that  year  there  had  been 

22  something  that  had  gone  on  about  searching 


1  Mr.  Clinton's  documents  at  the  State  Department  by 

2  some  employee  for  some  type  of  adverse  facts  that 

3  would  influence  the  election. 

4  You've  got  to  understand,  I  felt  terribly 

5  uncomfortable  with  this  situation  that  had  landed  in 

6  my  lap.    I  didn't  feel  I  needed  to  run  and  start 

7  doing  anything  more  than  what  I  was  doing.    I  did  not 

8  need  to  start  trying  to  create  any  type  of  public 

9  attention  to  this,  that  it  needed  to  be  handled  very 

10  quietlike,  very  circumspectly  within  the  department 

1 1  and  within  that  office.   That's  why  \  did  not  assign 

12  it  out  to  a  lawyer;  Mac  Dodson  and  I  handled  it. 

13  I  wanted  to  be  sure  there  was  not  a  basis 

14  for  any  leak,  and  it  wasn't  to  take  care  of  Bill 

15  Clinton.    I  sued  Bill  Clinton  in  1983,  you  know.    If 

16  the  Republicans  think  that  I  was  trying  to  do  them  a 

17  favor,  knowing  that  a  federal  judgeship  was  going  to 

18  go  down  the  tubes  with  this,  then  1  can't  imagine  if 

19  that's  the  attitude  up  here,  I  don't  know,  but  -- 

20  Q      Were  you  concerned  that  a  decision  made  in 

21  this  case  would  jeopardize  your  chances  for  a  federal 

22  judgeship? 
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1  MR.  BEN-VENISTE:    Objection  to  the  form  of 

2  the  question. 

3  THE  WITNESS:   No,  no,  no. 

4  MR.  BEN-VENISTE:    A  decision,  you  mean  a 

5  particular  decision. 

6  BY  MR.  GICALE: 

7  Q      A  particular  decision. 

8  A      No,  because  in  my  view,  at  that  point  in 

9  time,  in  my  judgment  of  what  was  going  on,  he  is 

10  probably  going  to  win  anyway.   I  mean  ~  I  felt  ~ 

1 1  here  is  what  I  felt,  here  is  what  I  was  trying  to  do 

12  and  I  tried  to  say  it  in  my  letter,  maybe  I  made  a 

13  poor  choice  of  words,  but  what  I  was  trying  to  do  is 

14  this:    I  was  trying  to  say  I  did  not  want  to  try  to 

15  influence  that  election  even  inadvertently,  even  if 

16  it  wasn't  intentional. 

17  I  am  not  saying  someone  was  doing  it 

18  intentionally.   But  given  human  nature,  that  there 

19  were  two  full-time  competing  reporters  walking  the 

20  halls  and  every  time  we  did  even  grand  jury  subpoenas 

21  for  records,  that  got  out  in  the  media.   And  I  knew 

22  that  that  was  what  was  going  to  happen.   And  what  I 
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1  was  trying  to  do  is  do  what  I  thought  my  oath  of 

2  office,  and  what  my  moral  duty  called  for,  and  not  be 

3  involved  in  something  that  I  thought  was  politically 

4  improper  when  I  took  an  oath  of  office,  to  follow  the 

5  Constitution  and  not  try  to  influence  and  try  to  help 

6  my  party.    Sure,  I  wanted  to  help  my  people. 

7  Q      Well,  when  you  said  he  was  going  to  win 

8  anyway,  was  it  your  intent  if  he  won  to  seek  his 

9  assistance  in  obtaining  this  judgeship  afterwards? 

10  A      Absolutely  not.   And  let  me  tell  you  this, 

1 1  since  there's  that  implication  in  that  question,  I 

12  have  not. 

13  MR.  BEN-VENISTE:    I  didn't  think  that 

14  implication  refers  to  anything  other  than  the 

15  questioner  here  today. 

16  THE  WITNESS:    Well,  the  point  is  I  didn't 

17  talk- 

18  MR.  SGRO:    Let  him  say  what  he  wants. 

19  THE  WITNESS:    I  didn't  talk  to 

20  Mr.  Clinton.    I  didn't  talk  to  anybody  over  there 

21  about  a  federal  judgeship  or  anybody  within  the 

22  Department  of  Justice  about  saving  my  job  as  U.S. 
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1  Attorney.    My  view  was  when  the  other  side  wins  -  I 

2  was  the  sixth  in  the  country  to  resign  —  and  they 

3  win,  that's  the  end  of  it.    And  I  had  a  high  profile, 

4  very  honorable  position.    And  there  had  been 

5  instances  of  other  U.S.  attorneys  around  the  country 

6  historically,  lots  of  Democrats  by  the  way,  that 

7  wouldn't  leave  office.   And  I  just  said  that's  not 

8  the  way  I  wanted  to  handle  it.    That's  not  my  style. 

9  I  am  going  resign  and  that's  it.    I  well  knew  when 

10  Clinton  won  that  there  was  not  going  to  be  a  federal 

1 1  judgeship. 

12  Q      The  letter  you  sent  to  Mr.  Pettus  on 

13  October  16,  19912,  there  was  a  cc  to  Mr.  Dodson,  and 

14  eventually  you  sent  a  copy  of  that  to  Ms.  Henneman 

15  and  the  executive  officer,  Mr.  Dodson  sent  it.    Did 

16  anyone  else  receive  a  copy  of  that  letter  that  you 

1 7  are  aware  of? 

18  A      No.    I  don't  know  why  she  put  cc  there  on 

19  to  Mr.  Dodson  other  than  to  make  sure  that  I  wanted 

20  him  to  have  a  copy  of  it  in  addition  to  the  copy  I 

21  sent  out  to  Don.   Now  I  think  he  sent  --  I  think  he 

22  sent  either  my  copy  or  his  copy  right  on  to  the 


1  department. 

2  Q      I  am  going  to  show  you  what's  marked  for 

3  identification  —  off  the  record. 

4  (Discussion  off  the  record.) 

5  BY  MR.  GICALE: 

6  Q      I  am  going  to  show  you  what's  marked  for 

7  identification,  as  a  document  identified  as  Bates 

8  number  6664.    It  is  a  letter  dated  October  16,  1992, 

9  to  Donna  Henneman  from  you,  I  believe,  enclosing  a 

10  copy  ~  would  that  be  enclosing  a  copy  of  your  letter 

1 1  to  Mr.  Pettus?  Could  that  have  been  -- 

12  A      That's  what  it  is  supposed  to  be.    I  mean, 

13  that's  what  I  instructed  I  wanted  done.    I  either 

14  told  Mrs.  Carter,  my  secretary,  or  Mr.  Dodson,  the 

15  first  assistant,  to  send  this  on  up  to  Washington, 

16  send  this  letter  up  there. 

17  Q      By  the  way,  is  that  your  signature  or  is 

18  that  somebody  signing  for  you? 

19  A      That's  me. 

20  Q      And  again,  1  was  referring  to  document 

21  number  6664. 

22  Now,  after  sending  this  letter  on  October 
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1  16,  1992  to  Mr.  Pettus  and  notifying  the  Executive 

2  Office  for  U.S.  Attorneys,  this  letter  to 

3  Ms.  Henneman,  when  is  the  next  time  you  had  some 

4  discussions  with  respect  to  what  to  do  with  respect 

5  to  this  criminal  referral  in  your  office? 

6  A      I  apologize,  I  am  not  sure  I  understood. 

7  After  when  now?   After  the  16th? 

8  Q      Right. 

9  A      I  don't  recall  having  much  more  discussion 

10  about  it  throughout  November  and  December,  other  than 

1 1  every  once  in  a  while,  I  think  1  would  say  to  Mac, 

12  have  we  heard  anything  from  the  FBI,  have  we  heard 

13  anything  from  DOJ  about  that  referral.   And  I  think 

14  the  general  comment  back  was,  no,  I  haven't  heard 

15  anything. 

16  Then  he  came  in,  sometime  around  January 

17  27,  and  said  some  confusion  is  going  on  here,  they 

18  called.   I  said  who  is  they.    He  said  this  ~  I'm 

19  sorry,  Ms.  Lewis,  is  that  her  name,  Jean  ~  Ms.  Lewis 

20  has  called  and  wants  to  know  ~  wants  me  to  give  her 

21  legal  advice  on  how  to  handle  a  media  inquiry  or  some 

22  type  of  FOIA  inquiry  regarding  these  documents.   And 
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1  I  believe  he  said  she  wants  to  know  the  status  of  the 

2  investigation.   And  I  said,  that's  funny. 

3  So,  I  said  to  myself  or  said  to  Mac,  I 

4  can't  remember  now,  but  I  know  we  talked  about  it,  I 

5  said  I  think  we  need  to  get  this  clarified  up  there 

6  once  and  for  all,  that  we  have  heard  nothing  else 

7  from  the  FBI,  nothing  else  from  RTC  to  today's  date. 

8  I  have  been  busy  with  other  things,  busy  with 

9  gun-free,  drug-free  school  zones  program  in  Arkansas, 

10  and  also  in  a  transition  process  of  preparing  when  I 

1 1  was  going  to  resign  and  when  I  was  going  to  leave. 

12  They  need  to  know  we  don't  have  any  investigation 

13  going  on  here,  not  in  the  classic  sense,  we  are  not 

14  doing  grand  jury  work. 

15  Q      So  what  steps  did  you  take  to  clarify  that 

16  for  them?  And  the  "them"  you  are  referring  to  is 

17  main  Justice. 

18  A      If  you  will  let  me  see  my  letter,  January 

19  27,  let  me  refresh  myself. 

20  Q      Okay.    I  am  going  to  show  you  what's  marked 

21  for  identification  as  document  7049  through  7050,  a 

22  letter  dated  January  27,  1993  to  Donna  Henneman  from 
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1  you  ~ 

2  A      Right. 

3  Q      ~  regarding  criminal  referral  C0004. 

4  A      Okay.    In  reviewing  this,  what  I  was  trying 

5  to  do  in  my  letter  of  January  27  is  correct  any 

6  confusion  that  may  be  in  existence  with  RTC  or  with 

7  the  Department  of  Justice,  that  we  did  not  have  a 

8  formal  investigation  initiated  and  ongoing.   And 

9  secondly,  if  that's  what  they  wanted  to  do,  in  my 

10  judgment,  that  it  would  ~  that  I  had  a  conflict  of 

1 1  interest,  to  proceed  on  with  it,  that  we  ought  to  let 

12  the  new  U.S.  Attorney  do  it  because  I  had  told  my 

13  Senators,  and  I  think  I  told  DOJ  sometime  just  prior 

14  to  the  27th,  that  I  was  going  to  resign  and  leave 

15  March  the  1st. 

16  But  I  also  indicated  in  the  letter  that  if 

17  they  ~  at  least  I  was  trying  to  indicate  in  the 

18  letter,  if  they  wanted  to  do  something  and  get 

19  something  up  and  going  on  the  McDougals  with  those 

20  records,  then  I  would  hand  them  over  and  I  will  do 

2 1  what  they  want  to  do  to  get  it  up  and  going.    But  I 

22  basically  was  trying  to  say,  if  the  department  wants 


1  to  do  this,  then  they  need  to  send  their  career 

2  prosecutor  in  here  and  do  it. 

3  And  I  mentioned  to  you  the  conflict  that  I 

4  felt  that  I  had,  about  being  at  that  point  in  time  I 

5  was  still,  I  guess,  a  nominee,  but  I  might  as  well 

6  say  the  federal  judgeship,  that  was  moot. 

7  Q      What  was  it  that  you  felt  was  your  conflict 

8  at  that  point?   Was  it  the  judgeship  or  was  it  the 

9  issue  with  respect  to  Mr.  McDougal's  past  trial? 

10  A      Both.   No  question  it  was  both. 

1 1  I  felt  like  that  if  we  were  really  going 

12  to  —  if  everyone  wanted  to  fire  up  and  take  another 

13  shot  at  Mr.  McDougal,  I  think  the  department  needed 

14  to  know  that  my  participation  in  it  would  probably 

15  lead  to  some  more  political  embarrassment  because  I 

16  didn't  feel  like  the  case  deserved  the  resource 

17  commitment  and  the  case  deserved  the  potential 

18  embarrassment  to  the  Department  of  Justice  for  the 

19  reasons  I  said  earlier;  the  condition  of  the  man,  we 

20  weren't  going  to  select  any  money,  we  had  other  S&Ls 

21  that  needed  to  be  worked  more. 

22  And  what  I  didn't  put  in  here,  but  what  I 
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1  discussed  with  Mac  and  my  wife  at  that  point  in  time, 

2  is  that  it  strikes  me  as  inappropriate  for  a  judicial 

3  nominee  to  be  engaged  in  pursuing  this  investigation, 

4  if,  in  fact,  that  the  real  purpose  of  pursuing  it  is 

5  to  try  to  indict  the  witness  instead  of  the  real 

6  principals  involved  in  the  crime.   Because,  as  a 

7  nominee,  a  federal  nominee  I  just  think  there  was  no 

8  way  not  look  like  I  was  misusing  my  office. 

9  Q      Now,  at  that  point,  in  the  last  paragraph 

10  of  the  first  page  of  that  letter  dated  January  27, 

1 1  you  indicated  in  the  second  sentence,  that  as 

12  previously  indicated,  "it  seems  prudent  that  a 

13  limited  preliminary  investigation  of  allegations 

14  pertinent  to  Mr.  and  Mrs.  McDougal  and  Ms.  Anspaugh 

15  should  be  considered"  -- 

16  A      Where  are  you?   I'm  sorry. 

1 7  Q      The  last  paragraph  on  the  first  page  of 

1 8  that  letter. 

19  A      Okay. 

20  Q      Second  sentence. 

21  A      I  am  not  sure  I  understood  what  your 

22  question  was. 
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1  Q      Without  reading  that  sentence  again,  and 

2  you  have  now  read  it,  and  then  you  went  on  to  say  in 

3  the  next  sentence,  "the  taking  of  302s  from  these 

4  individuals  should  determine  whether  there  is  merit 

5  to  substantiate  further  investigation."   Is  that 

6  consistent  with  what  your  feelings  were  at  that  point 

7  in  time? 

8  A      Well,  it  is  consistent  with  this.    My 

9  feelings  were,  what  I  was  trying  to  express  in  this 

10  letter,  was  that  I  was  not  outright  declining,  as 

1 1  United  States  Attorney,  an  investigation  of  that 

12  referral  as  it  relates  to  Mr.  and  Mrs.  McDougal  and 

13  Ms.  Anspaugh  or  anybody  else.   But  what  I  was  trying 

14  to  say,  that  if  there  was  anybody  that  warranted  an 

15  investigation,  that's  who  I  saw  had  done  something 

16  that  appeared  to  me  to  be  criminal.   I  didn't  see 

17  from  it  my  examination  of  the  referral  as  to  others. 

18  And  I  was  basically  trying  to  reiterate 

19  what  I  had  said  to  the  FBI,  and  what  I  said  in  the 

20  previous  letter,  that  I  am  not  trying  to  can  it,  but 

21  I  really  think  it  is  worthy  of  only  limited  work.    I 

22  mean,  it's  -- 
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1  Q      Now,  in  the  last  paragraph  of  the  second 

2  page  of  your  letter,  the  first  sentence  says  "I  would 

3  appreciate  and  expect  that  any  decision  of  the 

4  investigation,  indictment,  prosecution  or  declination 

5  to  be  the  responsibility  of  the  Department  of 

6  Justice."   And  what  is  it  that  you  meant  by  that 

7  sentence? 

8  A      Well,  basically  trying  to  sum  it  up,  that  I 

9  felt  like  I  had,  and  therefore  the  office  had,  a 

10  conflict  and  we  needed  to  recuse,  given  what  I  had 

1 1  said  before,  in  my  previous  letters.   And  that  if 

12  they  wanted  to  take  the  case  and  work  it  and  work  it 

13  right,  then  they  should  bring  someone  in  to  do  it  and 

14  make  a  decision,  make  the  call  on  that.    I  felt  like 

15  if  I  made  the  call,  it  might  be  contrary  to  what  they 

16  wanted  to  do,  might  be  inconsistent  with  what  they 

17  thought  was  proper. 

18  Q      Well,  was  it  your  belief  that  you  placed 

19  the  ball  in  main  Justice's  court  at  that  point  in 

20  time,  and  you  were  asking  them  to  make  a  decision  as 

21  to  whether  to  proceed  themselves,  or  - 

22 A      Yes.    If  you  use  the  term  placing  the  ball, 
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1  I  thought  I  put  the  ball  in  play  back  in  their  court 

2  in  October.    I  thought  what  I  was  saying  in  this 

3  letter,  once  and  for  all,  look,  if  you  want  this  case 

4  worked,  I've  got  a  conflict  here,  and  I  don't  have 

5  time  to  work  it  ~  I  didn't  say  those  words  --  I'm 

6  leaving  and  you  need  to  get  somebody  on  this  and  do 

7  something  with  it,  if  that's  what  you  want  done  and 

8  you  want  it  done  right  now. 

9  That's  what  I  was  trying  to  say  that  hey, 

10  here  is  a  red  flag,  I've  told  you  I  had  a  hot  potato, 

1 1  then  the  hot  potato  sat  there  with  nothing  going  on, 

12  after  the  election,  not  a  peep  from  anybody  that  I 

13  recall  ever  saying  do  this,  do  that,  don't  do  this  or 

14  don't  do  that.    And  here  we  are  on  the  27th,  Jean 

1 5  Lewis  is  fired  up  again  and  I  was  trying  to  say,  I 

16  need  to  get  this  clarified  once  and  for  all. 

17  Q      Did  you  think  that,  when  you  left,  that 

18  your  office  could  still  assume  responsibility  for  the 

19  prosecution? 

20  A      My  office  could  still  assume 

21  responsibility,  I  don't  know  what  I  thought  about  -- 

22  1  guess  in  retrospect  probably  ~  I  thought  that  if 
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1  the  U.S.  Attorney  had  a  conflict  and  I  thought  that 

2  basically  the  office  had  a  conflict  or  maybe  it 

3  didn't  work  that  way  because  I  don't  believe  I  ever 

4  declared  a  conflict  in  any  case  before  that  one.    1 

5  can't  recall.   Maybe  we  did  in  one  or  two.    But  in 

6  any  event,  I  don't  really  know  how  to  answer  your 

7  question.    I  will  tell  you,  if  you  want  to  know,  what 

8  was  going  on  in  my  mind  ~ 

9  Q      Yes. 

10  A      —  what  I  assumed. 

1 1  Q      Yes. 

12  A      This  is  the  speculation. 

13  I  assumed  that,  if  the  Department  of 

14  Justice  would  analyze  the  case,  that  they  would 

15  concur  with  me.   That  based  upon  this  one  referral, 

16  not  any  more  that's  come  in  since  then,  that  they 

17  would  concur  with  me,  that  it  did  not  justify  v/orking 

1 8  the  case,  just  to  try  to  convict  Mr.  and 

19  Mrs.  McDougal.   And  that,  if  they  feU  that  the  case, 

20  that  I  was  in  error  in  my  judgment  of  the  first 

21  analysis  as  it  relates  to  the  witnesses  and  they  felt 

22  it  should  be  prosecuted,  that  they  would  send  a 


1  battery  of  career  people  in,  or  remove  the  case  and 

2  take  it  to  Washington  and  main  DOJ  would  take  it 

3  over. 

4  1  didn't  ever  assume  for  a  second  that  if 

5  the  real  target  of  who  they  were  going  to  go  after 

6  would  be  the  witnesses  that  they  would  let  the  U.S. 

7  Attorney,  regardless  of  who  it  was,  in  Little  Rock, 

8  handle  that  without  guidance  and  direction  or 

9  participation,  solely  on  his  or  her  own. 

10  (Whereupon,  at  12:35  p.m.,  the  deposition 

1 1  was  recessed,  to  be  reconvened  at  1:30  p.m.  this  same 

12  day.) 
13 

14 
15 
16 
17 
18 
19 
20 
21 
22 
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1  AFTERNOON  SESSION  (1:42  p.m.) 

2  Whereupon, 

3  CHARLES  A.  BANKS 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  EXAMINATION  (Continued) 

7  BY  MR.  GICALE: 

8  Q      Now,  Mr.  Banks,  after  you  sent  out  the 

9  letter  to  Donna  Henneman  in  January  of  1993,  January 

10  27,  did  you  have  any  further  discussions  with  anybody 

1 1  at  the  Department  of  Justice  with  respect  to  your 

12  request  for  recusal  and  your  request  to  have  them 

13  make  a  decision  with  respect  to  this  matter? 

14  A      No,  I  never  heard  anything  else  about  the 

15  letter. 

16  Q      And  do  you  know  what  happened  with  the 

17  letter  or  your  request  for  recusal,  where  it  went? 

18  A      No,  it  seemed  like  I  heard  --  seemed  like  I 

19  heard  or  read  in  the  paper  that  the  recusal  was 

20  denied  in  March,  or  somebody  said  June,  I  am  not 

2 1  sure,  but  it  was  after  I  was  gone  that  there  was  even 

22  any  response  to  the  — 
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1  Q      And  again,  you  left  the  last  day  of 

2  February,  1993? 

3  A      Right,  whatever  the  last  day  of  the  month 

4  was.   I  think  that  was  one  of  the  long  years. 

5  Q      Now,  from  the  time  you  received  criminal 

6  referral  C0004,  which  would  have  been  September  of 

7  1992,  to  the  time  you  left  the  U.S.  Attorney's  Office 

8  at  the  end  of  February,  1993,  did  you  or  anyone  in 

9  your  office  have  any  contacts  with  any  present  or 

10  former  employee  of  the  White  House  with  respect  to 

1 1  that  referral? 

12  A      I  can't  speak  for  anyone  in  my  office,  but 

13  no  one  ever  told  me  they  had  any  contact  with  anybody 

14  up  there.   And  if  I  understand  your  question 

15  correctly,  no,  I  didn't  talk  with  anybody.   You  are 

16  talking  about  the  new  administration? 

17  Q      No,  the  old  administration. 

18  A      You  mean  the  Republican  administration? 

19  Q      Yes. 

20  A      No,  I  didn't  have  any  ~  I  am  getting 

21  confused.   Isn't  that  what  you  just  asked  me  a  minute 

22  ago? 
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1  Q      I  asked  you  the  dates  and  the  time  periods 

2  were  from  September  1992  through  the  time  period  when 

3  you  left  at  the  end  of  February  1993,  so  I  suppose 

4  that  would  include  both  administrations.    Did  you  or 

5  anyone  in  your  office  have  any  contacts  with  any 

6  present  or  former  employee  of  the  White  House  related 

7  to  criminal  referral  C0004? 

8  A      Oh,  the  White  House?   I'm  sorry. 

9  Absolutely  not.    I  can't  speak  for  the  rest  of  the 

10  office,  but  I  have  to  assume  I  would  have  heard 

1 1  that.   No,  I  can't  imagine  anybody  talked  to  the 

12  White  House. 

13  Q      Anybody  in  the  Bush  Administration  or  the 

14  Clinton  Administration;  is  that  correct? 

15  A      I  know  I  have  not  talked  with  anybody,  Bush 

16  or  Clinton  Administrations,  with  any  present  or 

17  former  employee  of  the  White  House. 

18  Q      Do  you  have  any  knowledge  of  any  contacts 

19  between  any  member  of  the  Department  of  Justice  and 

20  the  White  House  regarding  criminal  referral  C0004? 

21  A      Between  the  White  House  and  the  Department 

22  of  Justice? 


1  Q      Right. 

2  A      No. 

3  Q      Did  you  have  any  discussions  with  anyone, 

4  other  than  the  FBI  and  people  that  you  have  mentioned 

5  here  today,  with  respect  to  C0004  while  you  were  the 

6  U.S.  Attorney? 

7  A      No. 

8  Q      September  1992  through  the  end  of  February 

9  1993? 

10  A      No. 

1 1  Q      Did  anybody  attempt  to  influence  you  to 

12  bring  this  prosecution? 

13  A      No. 

14  Q      Did  you  know  anyone  listed  in  the  referrals 

15  as  a  target  or  a  witness? 

16  A      Let  me  go  back  to  answer  your  last 

17  question,  other  than  what  we  discussed  about  I  felt 

18  like  Ms.  Lewis  was  -- 

19  Q      Right. 

20  A      -  attempting  to  get  us  to  prosecute  the 

21  case,  obviously,  but  in  the  context  of  what  you  are 

22  saying,  no,  nobody  outside,  no  outsider  or  anybody 
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1  within  the  White  House  or  DOJ  or  the  political  party 

2  or  whatever.   I'm  sorry  to  interrupt  you. 

3  Q      Okay,  so  your  answer  is  no? 

4  A      Right. 

5  Q      Did  you  know  anyone  listed  in  the  referrals 

6  as  a  target  or  a  witness?  Now,  to  answer  that 

7  question,  do  you  need  to  look  at  a  copy  of  the 

8  referral  again? 

9  A      Probably. 

10  MR.  BEN-VENISTE:    You  mean  was  he 

1 1  personally  acquainted  with,  was  that  the  question? 

12  BY  MR.  GICALE: 

13  Q      Yes,  are  you  personally  acquainted  ~ 

14  A      First  I  knew  everybody  in  the  --  I  think. 

15  I  am  trying  to  remember.   Are  you  talking  about 

16  Lieutenant  Governor  Tucker?  Are  you  are  talking 

17  about  Mr.  Clinton?   Are  you  are  talking  about 

18  Mrs.  Clinton? 

19  Q      Hold  on.    Again,  I  will  show  you  what's 

20  marked  as  Bates  numbers  6694  through  6714,  this  is  a 

2 1  copy  of  the  letter  to  your  office,  and  then  a  copy  of 

22  the  referral  and  there  are  a  list  of  targets  and 
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1  witnesses. 

2  A      What  page  is  it?   Here  is  the  list  of 

3  witnesses. 

4  Q      Let's  start  with  the  targets  first,  the 

5  McDougals,  James  McDougal,  Ms.  Susan  McDougal. 

6  MR.  BEN-VENISTE:    He  prosecuted  them.    How 

7  much  time  do  we  need  to  spend  on  this,  Lou? 

8  MR.  GICALE:    I  understand. 

9  BY  MR.  GICALE: 

10  Q      Were  you  personally  acquainted  with  James 

1 1  or  Susan  McDougal? 

12  A      No,  I  don't  recall  Mr.  McDougal.   He  claims 

13  when  he  ran  for  Congress,  he  made  this  statement  to 

14  the  newspaper  that  I  had  come  into  his  district  and 

15  made  a  speech  or  something  against  him,  which  is  — 

16  that's  not  accurate.  No,  I  didn't  know  the  man 

17  until  --  or  his  wife. 

18  Q      What  about  Lisa  Anspaugh? 

19  A      No,  I  don't  know  her. 

20  Q      What  about  Jim  Guy  Tucker? 

21  A      Yes. 

22  Q      How  did  you  know  him? 
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1  A      I  knew  him  from  both  the  fact  that  he  was  a 

2  Democratic  officeholder  and  a  Democratic  candidate. 

3  And  when  he  was  Attorney  General  of  Arkansas,  I  was 

4  employed  in  the  Attorney  General's  office  for  about 

5  less  than  six  months  right  out  of  law  school. 

6  Q      As  an  Assistant  Attorney  General? 

7  A      No,  I  was  a  ~  I  don't  know  what  they  call 

8  them,  but  I  wasn't  a  deputy  or  an  assistant.   I  was 

9  just  a  beginner  in  the  criminal  division.    I  was 

10  assigned  to  write  criminal  briefs. 

1 1  Q      Okay. 

12  A      I  never  even  argued  a  case  because  I  became 

13  public  defender  and  moved  back  to  my  home  county 

14  right  after  going  to  work  there. 

15  Q      Did  you  know  him  prior  to  obtaining  a  job 

16  there  in  the  Attorney  General's  office? 

17  A      I  am  trying  to  remember.   Seemed  like  I  met 

18  him,  informally,  during  some  type  of  political 

19  ftinction  when  I  was  in  law  school.    But  no,  "know 

20  him,"  meaning  did  I  talk  to  him  on  the  phone  did  I 

21  socialize  with  him,  no. 

22 Q      Did  you  socialize  with  him  after  working  at 
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1  the  Attorney  General's  office? 

2  A      No,  I  was  only  around  him  one  time  at  the 

3  time  I  was  there  and  I  was  in  a  group  when  he  made  a 

4  speech  in  Searcy,  Arkansas. 

5  Q      And  after  leaving  the  Attorney  General's 

6  office,  did  you  have  any  other  ~  spend  any  other 

7  time  with  Mr.  Tucker? 

8  A      I  don't  recall  seeing  Jim  Guy  Tucker  but 

9  maybe  twice  after  I  left  there.   I  mean,  just  run 

10  into  him  at  some  ~  I  think  I  ran  into  him  one  night 

11  at  a  restaurant,  shook  his  hand  and  said  hello. 

12  Q      What  about  Bill  Clinton  and  Hillary 

13  Clinton? 

14  A      Yes,  I  know  both  Bill  and  Hillary  Clinton. 

15  Q      How  do  you  know  them? 

16  A      Well,  when  he  was  --  when  I  was  in  the 

17  Democratic  party  ~  which  I  was  at  one  time,  1  am 

18  Republican  by  choice  ~  he  was  the  nominee  for 

19  Attorney  General  ~ 

20  MR.  SGRO:    Off  the  record. 

21  (Discussion  off  the  record.) 

22  BY  MR.  GICALE: 
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1  Q      Continue  on. 

2  A      He  was  the  nominee  for  Attorney  General  and 

3  I  supported  him  when  he  ran.    I  don't  think  I  saw  him 

4  but  one  time  during  that  period.   He  came  to  my 

5  hometown  and  I  introduced  him  to  people  over  at  the, 

6  I  think  the  courthouse  and  maybe  someone  downtown.    I 

7  don't  recall  him  coming  back  again. 

8  Q      Did  you  have  any  other  subsequent 

9  relationship  with  him  or  any  other  contact  with 

10  Mr.  Clinton? 

11  A      I  am  trying  to  remember.   I  supported  him 

12  in  his  --  when  1  say  "supported,"  I  mean  I  didn't  do 

13  anything  for  him  in  '78,  that  1  recall.   Seemed  like 

14  he  ran  in  '78.    1  was  still  in  the  —  still  a 

15  Democrat.  And  I  voted  again  for  him  and  supported 

16  him  in  1990,  but  after  that,  that  was  ~ 

17  Q      In  1990? 

18  A      1980. 

19  Q      1980? 

20  A      Yes. 

21  Q      In  his  run  for  governor,  I  take  it; 

22  correct? 
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1  A      Yes,  that's  correct. 

2  Q      And  did  you  have  any  other  contact  with  him 

3  after  that  1980  race? 

4  A      Let's  see.   I  saw  him  in  1982  on  several 

5  occasions  just  when  you  cross  paths  on  the  campaign 

6  trail.    I  ran  for  —  I  was  the  Republican  nominee  for 

7  United  States  Congress  in  the  First  District  of 

8  Arkansas  and  he  was  a  candidate  for  governor  in 

9  1982.   And  I  would  see  ~  you  know,  just  passing,  say 

10  hi  or  something  like  that,  and  I  don't  remember  doing 

1 1  that  very  much. 

12  Q      Do  you  have  any  other  contacts  with  him 

13  after  that? 

14  A      Yes,  I  had  seen  him  in  1983.    I  was  the -- 

15  I  was  in  private  practice  and  I  was  the  Republican  — 

16  I  was  general  counsel  to  the  Republican  party  of 

17  Arkansas.   And  I  agreed  to  undertake  a  representation 

18  of  a  gentleman,  1  think  his  name  was  George  Smith, 

19  who  was  the  director  or  Commissioner  of  Labor  for  the 

20  state  of  Arkansas,  and  we  believed  he  had  been 

21  discharged  due  to  his  political  affiliation  after 

22  Mr.  Clinton  won  the  election.   And  I  filed  a  lawsuit 
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1  in  United  States  Federal  Court,  sued  Governor  Clinton 

2  officially,  in  his  official  capacity,  and  the 

3  individual  took  the  case  to  trial  with  a  jury  and  we 

4  lost. 

5  Q      Did  you  have  any  other  contact  with 

6  Governor  Clinton  after  that  case? 

7  A      Let  me  think  here  just  a  second.   After 

8  1983?   1  think  the  only  time  1  saw  Mr.  Clinton, 

9  President  Clinton  after  that,  to  the  best  of  my 

10  recollection,  1  saw  him  once  at  an  Arkansas  Trial 

1 1  Lawyers  meeting  where  he  spoke  and  I  spoke,  but 

12  obviously  there  was  not  a  lot  of  warmness,  just  a 

13  professional  passing. 

14  And  I  ran  into  him  one  day  at  the  downtown 

15  YMCA  after  he  had  been  elected  President  and  1  spoke 

16  and  he  spoke  and  that  was  it.    And  1  don't  recall 

17  having  seen  him,  been  around  him,  talked  to  him, 

18  socialized  with  him,  visited  with  him  or  in  any  way 

19  had  any  interaction  with  he  or  his  wife  other  than 

20  what  I  have  told  you.    1  mean,  I  -- 

21  Q      Steven  Smith,  he  is  listed  in  this  referral 

22  as  a  potential  — 
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1  A      1  know  him  only  by  sight  and  having  met  him 

2  a  couple  of  times,  years  and  years  ago.   Just  spoke 

3  to  him  because  he  was  an  administrative  assistant,  1 

4  think,  at  one  time  to  Governor  Clinton,  early  on,  in 

5  the  early  days  of  the  Clinton  Administration.    But 

6  other  than  that,  1  don't  believe  1  have  ever  said 

7  another  word  to  Mr.  Smith. 

8  Q      Now,  earlier  when  you  said  that  that  was 

9  the  extent  of  your  contact  with  Mr.  and  Mrs.  Clinton, 

10  you  didn't  outline  any  contacts  with  Mrs.  Clinton  at 

1 1  all,  so  1  take  it  - 

12  A      I  am  sitting  here  looking  at  that  in  my 

13  mind  --  I  am  trying  to  dig  back  and  think,  was  there 

14  any  time  --  I  only  think  that  1  have  been  around 

15  Mrs.  Clinton  —  I  can't  imagine  more  than  three  or 

16  four  times  total.    I  mean  just  like  speak  to  her 

17  after  a  speech  to  the  Pulaski  County  Bar  Association, 

18  that's  the  Little  Rock  Bar  Association,  after  a 

19  speech,  hello. 

20  Q      Were  they  business  or  social  contacts? 

21  A      Just  a  professional  greeting.   1  mean  — 

22  Q      That  was  the  extent  of  your  contact  with 
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1  her? 

2  A      Yes,  and  one  day  I  saw  her  at  the  YMCA  and 

3  said  hello. 

4  Q      What  about  Webster  Hubbell?  Now,  he  is  not 

5  listed  in  this.    Did  you  know  him? 

6  A      Oh,  yes.    1  know  him.    1  am  trying  to  think 

7  how  to  phrase  this  question  so  it  doesn't  sound  like 

8  we're  closer  than  what  we  actually  were. 

9  First  off  I  got  to  know  him  when  1  played 

10  high  school  football  against  him.   And  the  only  way  I 

1 1  got  to  know  him  then  was  because  he  was  an 

12  outstanding  player  and  he  introduced  himself  to  me  on 

13  the  field  two  or  three  times  and  he  was  a  good 

14  player,  I  knew  who  he  was. 

1 5  I  later  met  him  again  only  in  an  informal 

16  capacity  when  we  attended  the  University  of  Arkansas 

1 7  School  of  Law.   And  he  was  also  a  Razorback  football 

1 8  player  when  we  were  both  in  undergraduate  school. 

19  But  I  don't  recall  ever  seeing  Web  one  time  in 

20  graduate  school.   And  I  don't  recall  ever  doing 

21  anything  more  than  saying  hello  to  Web  Hubbell  once 

22  or  twice  in  law  school  and  once  or  twice  in  Little 


1  Rock,  just  see  him  in  a  restaurant  and  say  hello.    I 

2  never  had  a  case  with  him  or  against  him.    We  didn't 

3  socialize,  we  didn't  have  lunch,  be  in  each  other's 

4  home  or  go  to  church  or  anything  like  that. 

5  This  Greg  Young,  1  don't  have  any  idea  who 

6  he  is. 

7  Q      I'm  sorry.    What  was  your  response  on  Greg 

8  Young? 

9  A      I  have  no  idea  who  that  is. 

10  Q      And  J.W.  Fulbright? 

11  A      Of  course,  everybody  knew.  Senator 

12  Fulbright.    I  recall  only  being  around  him  one  time 

13  and  that  was  like  '74.    I  was  at  a  table  at  a  dinner  . 

14  where  he  was.    And  that  ~  1  mean,  that's  the  extent 

15  of  it.    I  was  at  the  table. 

16  Q      Kirby  Randolph,  who  is  listed  as  a 

17  receptionist  at  the  Madison  Savings  ~ 

18  MR.  BEN-VENISTE:    What  conceivable 

19  relevance  could  this  have,  Lou?   Lou,  is  this  -- 

20  MR.  GICALE:    I  will  go  through  it  quickly. 

21  THE  WITNESS:   No,  1  don't  know  Kirby 

22  Randolph,  Bonnie  Cochran  or  Charles  E.  James.   1 
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1  don't  know  those  people. 

2  BY  MR.  GICALE: 

3  Q      Now,  did  you  or  anyone  from  your  office 

4  have  contacts  with  any  individual  who  was  listed  as  a 

5  witness  or  a  target  in  this  referral  about  the 

6  referral? 

7  A      No. 

8  Q      And  again,  the  referral  is  C0004. 

9  MR.  BEN-VENISTE:    Yes,  it  is. 

10  BY  MR.  GICALE: 

11  Q      Do  you  have  any  knowledge  of  any  improper 

12  handling  within  the  Department  of  Justice  regarding 

13  the  referral  of  Madison  Savings  8l  Loan? 

14  A      No.    1  mean  ~  what  do  you  mean  by 

15  "improper"?   You  mean  something  unethical -- 

16  Q      Improper  in  your  view. 

17  A      No. 

18  Q      Do  you  know,  do  you  have  any  knowledge? 

19  A      I  mean,  as  I  told  you  earlier,  I  had 

20  anticipated  that  I  would  hear  something  and  I  was 

21  surprised  when  I  didn't  hear  something  from  the 

22  department  after  I  sent  them  the  initial 


1  notification.   But  I  don't  deem  that  to  be  --  I  mean, 

2  I  am  not  sure  that  wasn't  anything,  a  paper  or 

3  referral  getting  misplaced,  a  miscommunication.   I  am 

4  not  trying  to  embarrass  the  department  or  anything 

5  like  that.    I  don't  know  anything  that  was  done  that 

6  was  improper. 

7  Q      Do  you  have  any  knowledge  of  information 

8  relating  to  RTC  criminal  referrals  being  shared  with 

9  individuals  other  than  employees  of  the  Department  of 

10  Justice? 

11  A      No. 

12  Q      The  FBI  or  the  RTC? 

13  A      No. 

14  Q      Between  the  time  that  Mr.  Clinton  came  into 

15  office  at  the  end  of  January  1993  and  the  time  you 

16  left  the  U.S.  Attorney's  Office  at  the  end  of 

17  February  1993,  did  you  or  anyone  in  your  office  have 

18  contacts  with  Webster  Hubbell  regarding  criminal 

19  referral  C0004? 

20  A      No. 

21  MR.  GICALE:    I  have  nothing  ftirther  at  this 

22  point. 
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1  EXAMINATION 

2  BY  MR.  BEN-VENISTE: 

3  Q      Mr.  Banks,  could  you  briefly  provide  your 

4  work  history  in  chronological  order.    We  kind  of 

5  skipped  around  a  little.   From  the  time  you  left  law 

6  school,  I  take  it  your  first  position  was  with  the 

7  Attorney  General  of  Arkansas  in  a  research  or 

8  clerking  capacity? 

9  A      Yes,  I  was  a  member  of  the  criminal 

10  division.    I  think  I  was  there  about  four  months.    I 

1 1  am  not  even  sure  I  was  there  that  long  anyway,  but  I 

12  started  my  actual  substantive  career  first  as  public 

13  defender,  Mississippi  County,  Arkansas.   I  served  in 

14  that  capacity  from,  I  think  July  of  '73,  until  -  my 

15  gosh,  I  can't  remember  now  —  I  think  '75.    At  which 

16  time,  I  resigned  and  entered  the  private  practice  of 

17  law  as  a  solo  practitioner  and  also  became  the  deputy 

18  prosecuting  attorney  for  the  north  end  of  Mississippi 

19  County,  Arkansas. 

20  In  1978,  I  --  let  me  back  up.    1977  1 

21  invested  with  three  friends  as  principals,  I  was  a 

22  company  lawyer  at  first  and  then  I  became  a  full-time 


1  in-house  lawyer  for  a  company  called  Martech,  which 

2  was  a  company  we  created  to  sell  industrial  products, 

3  paint  and  industrial  solvents,  coatings.   And  I  did 

4  that  for  a  year  and  we  were  unsuccessful.   We  could 

5  not  make  the  company  show  a  profit  so  we  shut  it 

6  down. 

7  I  resumed  my  private  practice,  and  —  in 

8  1978.    I  took  in  a  partner,  Dan  Ritchey.   The  firm 

9  name  was  Banks  &  Ritchey.    1  practiced  in  that 

10  capacity  through  and  until  ~  let's  see,  1  started 

1 1  shutting  my  practice  down  in  July  of  1987  to  take  the 

12  position  as  United  States  Attorney. 

1 3  I  served  as  United  States  Attorney,  as  I 

14  said  earlier,  from  like  November  1987  until  on  about 

15  March  the  1st,  1993.    I  am  former  president  of  the 

16  Arkansas  Trial  Lawyers.   I  am  board  certified  as  a 

17  civil  trial  specialist  by  the  National  Board  of  Trial 

1 8  Advocacy.   I  have  tried  probably  60  or  more  jury 

19  trials,  and  more  nonjury  trials  than  1  can  actually 

20  count.    I  don't  mean  to  say  that  to  be  braggadocio. 

21  1  am  telling  you  primarily  that's  what  1  have  done. 

22  Q      When  did  you  first  become  active  in 
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1  Republican  politics? 

2  A      I  got  disenchanted  with  the  Democratic 

3  party,  in  the  policies  and  the  philosophies,  where  we 

4  were  going  after  the  Jimmy  Carter  election.   And  I 

5  first  decided  that  I  was  not  going  to  be  active  in 

6  any  party  politics.   And  so,  friends  of  mine,  I  had  a 

7  lot  of  mutual  friends  in  Mississippi  County  that  were 

8  what  I  call  the  New  Wave  of  Republicanism  and  they 

9  encouraged  me  to  get  involved. 

10  And  I  talked  to  a  fellow  who  was  a 

1 1  congressman  named  Ed  Methune  and  that  was  in  like 

12  1981,  right  after  the  1980  election.   Within  about  a 

13  year  I  started  giving  some  serious  thought  and  by 

14  1982,  I  liked  Reagan.   And  by  the  way,  I  am  a  Reagan 

15  appointee  as  United  States  Attorney. 

16  Q      So,  by  1982,  you  were  about  to  say,  you  had 

17  decided  to  run  for  public  office? 

18  A      Yes. 

19  Q      For  national  office? 

20  A      Yes,  for  Congress. 

21  Q      As  -- 

22 A      As  a  Republican. 
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1  Q      As  a  Republican  fi-om  your  home  district? 

2  A      Mississippi  County. 

3  Yes,  First  District  of  Arkansas. 

4  Mississippi  County  was  one  of  the  24  counties. 

5  Q      And  thereafter,  did  you  run  for  any  other 

6  elective  office? 

7  A      No. 

8  Q      Did  you  continue  to  be  active  in  Republican 

9  politics? 

10  A      1  did.    1983,  '84,  I  served  as  legal 

1 1  counsel  for  the  Republican  party  and  stayed  fairly 

12  active  in  '84,  but  because  I  am  a  small  firm 

13  practitioner  and  still  am,  and  the  litigation  —  I 

14  just  couldn't  stay  active. 

15  Q      I  am  not  criticizing  you  for  not  staying 

16  active  in  Republican  politics,  but  what  I  was  trying 

1 7  to  get  at  is  whether  you  ran  for  other  office  or 

18  whether  you  were  active  in  some  capacity  in  the  party 

19  following  your  service  as  counsel  to  the  Arkansas 

20  Republican  party. 

21  A      No. 

22  Q      And  you  were  willing  to  be  nominated  by  the 
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1  President  and  confirmed  for  United  States  Attorney 

2  for  the  district  by  President  Reagan? 

3  A      Oh,  yes. 

4  Q      And  in  that  capacity,  did  you  attend  the 

5  normal  Republican  functions  and  so  forth  within  the 

6  state? 

7  A      Never. 

8  Q      And  it  was  your  view  that,  once  you  assumed 

9  office,  you  would  not  only  in  fact  be  nonpartisan  in 

10  your  actions,  but  you  would  give  no  appearance 

1 1  otherwise? 

12  A      I  tried  my  best  not  to. 

13  Q      Now,  you  indicated  that  at  some  point  you 

14  were  nominated  for  federal  judgeship.    Could  you 

15  specify  when  that  was? 

16  A      I  was  first  selected  by  Congressman  John 

17  Paul  Hammerschmidt  sometime  in  the  middle  or  early 

18  summer,  maybe  it  was  like  July  or  August,  of  '92. 

19  Yes,  '92.   And  then  the  names  were  submitted  to  the 

20  Senate  or  I  was  confirmed  ~  I  am  not  sure  I  am  using 

21  the  right  terminology.    But  I  was  then  nominated,  I 

22  think,  by  the  President  and  my  name  was  submitted  to 

1  the  Senate  for  confirmation. 

2  Q      And  that  was  somewhere  around  Labor  Day, 

3  thereabouts? 

4  A      Step  two  was  in  like  August  or  September, 

5  and  then  it  went  over  to  the  Senate  in  September  of 

6  '92. 

7  Q      Was  it  ever  acted  on? 

8  A      No. 

9  Q      Now,  is  it  fair  to  say  that  you  would  very 

10  much  like  to  have  been  confirmed  for  that  federal 

1 1  judgeship;  this  was  a  high  honor  and  the  culmination 

12  perhaps  of  many  things  that  you  had  been  working  for 

13  in  your  professional  life? 

14  A      Yes,  that's  fair  to  say.    It  certainly  was 

15  a  high  honor  to  be  nominated. 

16  Q      Nevertheless,  in  spite  of  your  desire  to  be 

17  confirmed  as  a  federal  judge  and  to  have  the  backing 

18  of  your  party,  it  was  your  view,  was  it  not,  that  you 

19  would  not  lend  yourself  to  what  you  regarded  to  be  a 

20  politicized  referral  by  an  individual  or  individuals 

21  at  the  RTC  relating  to  the  Madison  bank  matter? 

22  A      Well,  there  is  no  question  the  answer  is 
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1  yes.    I  just  want  to  make  sure  I  am  hearing  your 

2  whole  question.    Yes,  I  was  trying  not  to  --  I  was 

3  trying  to  avoid  any  decisions  based  upon  politics. 

4  Q      Was  there  -- 

5  A      I  mean,  don't  get  me  wrong.    It  certainly 

6  crossed  my  mind  that  there  was  an  opportunity  to  help 

7  the  home  team,  but  I  just  ~ 

8  Q      When  I  was  in  the  Department  of  Justice, 

9  which  may  have  been  a  little  earlier  than  you,  there 

10  was  a  motto  that  we  went  by  that  came  from  a  decision 

1 1  by  one  of  America's  noted  jurists  in  which  he 

12  described  the  prosecution  function,  in  which  he  said 

13  that  the  prosecutor  may  deliver  hard  blows  but  not 

14  foul  ones. 

15  And  in  your  view,  would  you  have  considered 

16  accelerating  the  investigation  of  this  RTC  referral, 

17  beyond  how  such  a  referral  might  normally  be  handled 

18  by  your  office,  as  potentially  constituting  a  foul 

19  blow? 

20  A      Absolutely,  based  upon  the  referral  I  had 

21  at  hand. 

22 Q      Now,  earlier  in  your  testimony,  I  believe, 
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1  you  used  the  phrase  "request  slow  down"  to 

2  characterize  how  you  were  treating  the  referral,  by 

3  Ms.  Lewis  and  Mr.  lorio.    In  that  regard,  was  what 

4  you  were  saying  that  you  were  going  to  slow  down 

5  something  beyond  the  way  it  would  be  normally 

6  handled,  or  were  you  saying  that  you  would  not  lend 

7  yourself  or  your  office  to  accelerating  the  matter 

8  ahead  of  where  it  might  normally  be  considered? 

9  A      At  what  point?   I  am  not  sure  I  am  clear. 

10  Q      You  talked  about  when  you  received  this 

1 1  referral  in  September  of  '92,  and  then  you  said  that 

12  you  were  of  a  mind  to  slow  down  the  referral. 

13  Do  you  mean  by  that  slowing  down  the 

14  posture  that  Ms.  Lewis  was  taking  in  terms  of  urging 

15  a  grand  jury  to  be  -- 

16  A      Yes. 

17  Q      ~  convened? 

18  A      Yes. 

19  Q      Did  you  mean  to  say  by  that,  that  under 

20  normal  circumstances  this  referral,  if  it  didn't 

21  involve  any  of  the  people  we  have  been  talking  about, 

22  would  have  been  handled  in  a  more  expeditious  way? 
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1  A      No. 

2  Q      Indeed,  you  indicated  that  it  was  very 

3  unusual  for  an  RTC  investigator  to  be  calling  your 

4  office  and  pushing  the  office  to  issue  grand  jury 

5  subpoenas;  is  that  correct? 

6  A      It  was  on  from  my  experience.  Now,  the  one 

7  thing  1  don't  want  to  suggest  is  that  RTC 

8  investigators  or  any  investigator  that's  trying  to 

9  get  his  case  moving  would  not  talk  to  an  individual 

10  AUSA.    But  the  fact  that  --  1  thought  it  was  made 

1 1  clear  to  her  --  that  given  the  sensitivity  of  this 

12  referral,  we're  not  going  to  do  anything  right  now, 

13  would  cause  her  to  understand  there  is  no  need  to 

14  call  back  right  now.    We  are  going  to  take  this  in 

15  due  course. 

16  But  that  is  not  what  happened,  and  that's 

17  what  1  thought  was  unusual. 

1 8  Q      Did  you  receive  any  inquiries  from  the 

19  press  relating  to  this  matter,  you  or  your  office? 

20  MR.  GICALE:    What  time  period  are  we 

21  talking  about? 

22 MR.  BEN-VENISTE:    From  the  time  he  received 
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1  the  referral. 

2  THE  WITNESS:    I  don't  recall  one,  no. 

3  BY  MR.  BEN-VENISTE: 

4  Q      With  respect  to  the  FOIA  request  that  you 

5  mentioned  Ms.  Lewis  had  brought  to  the  attention  of 

6  Mr.  Dodson,  do  you  remember  how  you  handled  that? 

7  A      Not  any  more  than  what  I  testified  to 

8  earlier,  when  he  came  in  and  told  me  about  it,  and  I 

9  concluded  there  seemed  to  be  some  real  confusion 

10  about  what  we  are  doing  and  what  we  are  not  doing. 

1 1  And  I  need  to  write  a  letter  and  send  my  letter  of 

12  October  the  16th  back  up  there  and  see  if  we  can  get 

13  straight  about  where  they  think  we  are  or  where  they 

14  think  we're  not. 

15  Q      You  mentioned  that,  among  the  things  that 

16  went  through  your  mind  during  the  period  of  time, 

17  that  you  were  considering  how  to  handle  this  referral 

1 8  was  the  fact  that  there  had  been  reference  during  the 

19  Presidential  campaign  to  the  search  of  various  files 

20  relating  to  Mr.  Clinton's  passport  when  he  was  a 

21  younger  man;  do  you  recall  that? 

22  A      Yes. 
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1  Q      In  drawing  the  parallel  between  that  and 

2  this  criminal  referral,  did  it  occur  to  you  that 

3  there  might  be  appropriate  criticism  of  the 

4  Department  of  Justice,  and  possibly  your  office,  were 

5  you  to  accelerate  consideration  of  this  matter  by 

6  convening  a  grand  jury  or  doing  some  —  taking  some 

7  other  overt  step  that  would  be  of  a  piece  with  the 

8  passport  office  inquiry,  which  might  come  under  the 

9  general  rubric  of  misuse  of  official  position  or 

10  government  office  for  partisan  political  reasons? 

11  A      I  am  not  sure  I  totally  understand  your 

12  question,  but  I  think  I  can  answer  it  this  way:    1 

13  mentioned  that  as  an  aside  of  what  I  had  read  in  the 

14  newspaper,  and  what  I  thought  could  come,  even 

15  accidentally,  from  an  improper  handling  of  the 

16  referral  and  from  the  issuance  prematurely  of  grand 

17  jury  subpoenas,  that  it  could  easily,  at  that  late 

18  stage,  be  turned  into  a  media  issue,  that  I  thought 

19  could  be  detrimental  or  unfair  to  everybody,  the 

20  President  of  the  United  States,  President  Bush, 

21  Department  of  Justice,  the  witnesses  listed  on  there, 

22  that  seemed  to  fly  in  the  face  of  what  we  always 
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1  tried  to  do,  have  absolute  secrecy  surrounding  a 

2  grand  jury. 

3  Q      When  you  mentioned  in  that  context  that,  as 

4  you  looked  at  the  referral  and  in  the  way  it  was 

5  written  and  in  the  context  of  the  persistence  of 

6  Ms.  Lewis  in  the  request  that  she  was  making,  you 

7  indicated  that  the  purpose  seemed  to  be  to  indict  the 

8  witnesses  instead  of  the  target. 

9  Did  you  mean,  by  the  use  of  the  word 

10  "indict,"  to  indict  them  in  the  eyes  of  the  press  as 

1 1  opposed  to  any  formal  indictment  by  a  grand  jury? 

12  A      No,  no,  I  can't  agree  with  that 

13  characterization. 

14  What  I  was  trying  to  say  is  that  it  was 

15  clear  to  me  that  the  insistence  of  pressure  for 

16  timeliness  would  not  have  come  up  were  it  not  for  the 

17  names  of  the  people  involved  as  witnesses. 

18  I  could  not  imagine,  nor  did  1  get  the 

19  impression  during  any  visit  1  had  with  Mr.  Dodson  or 

20  anybody  else  with  the  FBI,  that  the  thirst  for  speed 

21  in  that  case  was  occasioned  by  Mr.  and  Ms.  McDougal. 

22  I  mean,  there  was  no  hot  potato  in  my  view 
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1  without  the  witnesses. 

2  Q      And  in  that  regard  —  and  1  made  a  note  of 

3  it  at  the  time  --  you  used  the  term  "indict  the 

4  witnesses,"  and  what  I  wanted  to  do  was  seek  your 

5  clarification  for  what  you  meant  by  that,  if  you 

6  remember  that  part  of  your  testimony. 

7  I  presume  what  you  meant  by  that  was  to  tar 

8  them  in  the  public  eye  with  the  existence  of  an 

9  investigation  as  opposed  to  some  notion  of  formally 

10  indicting  the  witnesses  along  with  the  targets  of 

1 1  that  referral. 

12  A      1  don't  know  if  ~  I  can't  sit  here  and  say 

13  that  Ms.  Lewis  had  in  the  back  of  her  mind  that  the 

14  only  reason  she  was  calling  was  to  see  to  it  that  one 

15  of  those  witnesses  got  indicted,  but  it  was  my 

16  judgement  that  Ms.  Lewis  was  not  calling  exclusively 

17  about  the  referral  pertaining  to  Mr.  and 

18  Ms.  McDougal.   And  I  don't  think  Ms.  Lewis  ever  asked 

19  us  to  do  anything  improper,  I  don't  think  she  did. 

20  But  1  was  under  the  impression  Mr.  Dodson 

21  had  explained  to  her  the  sensitivity  of  the  matter 

22  and  she  should  know  what  the  sensitivity  was  about, 
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1  starting  a  grand  jury  investigation  at  that  point  in 

2  time.    And  I'm  sorry  not  to  give  you  a  yes  or  no,  but 

3  1  feel  like  I  need  to  trying  to  explain  it. 

4  Q      I  am  not  sure  I  communicated  the  predicate 

5  for  my  question  adequately,  but  I  think  your  answer 

6  covers  the  grounds. 

7  In  your  conversation  with  Mr.  Pettus  when 

8  he  came  to  visit  your  office,  and  he  told  you  that 

9  the  director  of  FBI  had  communicated  with  him 

10  directly  and  wanted  a  report  from  him  of  some  nature, 

1 1  was  it  your  view  that  the  folks  at  the  director's 

12  level  at  the  FBI  as  well  as  the  people  in  Washington 

13  ought  to  know  that  you  would  not  be  a  party  to  doing 

14  anything  regarding  this  referral  that  might  bring 

15  public  attention  to  this  matter  prior  to  the 

16  election? 

17  A      I  apologize  again.    I  am  not  sure  I 

IS  understand  totally  your  question,  but  the  answer  is 

19  yes.    I  assumed  from  the  conversation  that  there  had 

20  been  communication  from  the  FBI,  and  FBI  Little 

21  Rock.    I  don't  remember  Don  Pettus  --  remember,  this 

22  had  been  sometime  back.   I  don't  recall  Don  Pettus 
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1  saying  I  talked  with  Director  Sessions  and  he  said 

2  such  and  such. 

3  But  the  conversation  was  sufficient  that  I 

4  had  the  impression  or  the  distinct  language  that  said 

5  they  had  certain  aspects  they  had  to  check.   But  to 

6  answer  your  question,  I  assumed  that  ~  at  one  point 

7  I  thought  they  agreed  with  me  ~  that  the  only  proper 

8  way  to  handle  that  was  to  not  do  anything  until  after 

9  the  election. 

10  Q      "They"  meaning  FBI  Little  Rock? 

1 1  A      When  I  say  "they,"  I  am  basically  talking 

12  about  Mr.  Pettus  and  Mr.  Irons,  who  were  the  heads  of 

13  that  ~  I  think  it  was  Squad  3  that  handled  usually 

14  S&L  white  collar  crime. 

15  Q      And  then  you  saw  some  change  of  direction 

16  was  manifested  in  Mr.  Pettus's  visit  to  you,  to 

17  discuss  some  directive  he  had  been  given? 

18  A      The  change  in  the  direction,  to  the  extent 

19  that  my  perception,  was  that  there  was  a  deadline  of 

20  October  the  16th,  and  that  we  needed  to  have  some 

21  type  of  action  taken  or  decision  made.   And  that's 

22  when  I  basically  said  to  Mac,  I  can't  be  on  that 
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1  schedule;  I  don't  know  what  they  have  to  have  done, 

2  but  I'm  not  going  to  participate  in  it. 

3  Q      Count  me  out,  you  were  saying.    If  you  want 

4  to  go  forward  with  this  thing  in  a  way  that  may  cause 

5  someone  to  be  tarred  with  the  fact  that  an 

6  investigation  has  been  opened  or  is  underway,  then 

7  count  me  out;  is  that  what  you  were  saying? 

8  A      Yes,  but  again,  remember,  I  am  saying  count  - 

9  me  out  if  that's  the  effect  of  what  is  going  to 

10  happen.   I  wasn't  saying  it  somewhat  intentionally 

1 1  was  trying  to  use  the  FBI  to  somehow  perfect  that 

12  scenario. 

13  Q      You  were  thinking  about  it  as  a 

14  possibility? 

15  A      If  that's  the  end  result  of  this,  if  this 

16  is  where  we  are  going  with  this,  regardless  of  what 

17  you  call  this  deadline,  I'm  out.    I'm  not  going  do 

18  it.    Unless,  as  I  said  earlier,  unless  somebody  from 

19  DOJ  calls  me  or  tells  me  this  is  what's  expected  of 

20  you  and  here  is  why,  someone  had  to  show  me  where  I 

21  was  mistaken. 

22  MR.  BEN-VENISTE:    I  have  nothing  ftirther. 
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1  EXAMINATION 

2  BY  MR.  GICALE: 

3  Q      Just  one  other  brief  question.    Mr.  Pence, 

4  he  replaced  you  as  interim  U.S.  Attorney;  correct? 

5  A      Yes. 

6  Q      Did  you  discuss  this  case,  C0004,  before 

7  you  left  and  he  assumed  office? 

8  A      I  am  sure  I  did,  but  I  can't  remember  any 
of  the  substance  of  it.    I  am  sure  I  had  to  because  I 
know  we  reviewed  a  lot  of  cases  in  general.   But  I 
don't  recall  having  any  sit-down  visit  and  say  you 
need  to  do  this  and  you  need  to  do  that,  because 
basically  he  was  the  nominated  ~  even  though  he  was 
interim,  he  was  United  States  Attorney.   And  I  just 
assumed  that  there  would  be  some  forthcoming 
directions  of  some  sort. 

Q      Okay,  now  also  just  to  ~  in 
Mr.  Ben-Veniste's  cross-examination,  when  you 
mentioned  the  conversation  with  Pettus  you  mentioned 
Sessions,  did  Mr.  Pettus  indicate  that  there  was  a 
conversation  with  Mr.  Sessions  with  respect  to  the 
direction? 


1  MR.  BEN-VENISTE:    I  doubt  he  would  have, 

2  since  there  is  no  evidence  of  the  conversation. 

3  THE  WITNESS:    Well,  I  was  getting  ready  to 

4  say  I  don't  remember  him  saying  such  a  thing.   All  I 

5  remember  is  that  ~  I  will  use  this  terminology  ~  my 

6  understanding  of  the  communication  with  Mr.  Pettus 

7  was  FBI  Washington  had  said  or  given  these  directives 

8  to  FBI  Little  Rock  and  this  is  what  we  need  do,  we've 

got  to  do.   And  I  just  sensed  there  was  a  sense  of 

pressure  to  get  something  done  that  involved  doing 

the  investigation  after  I  thought  we  had  already  all 

agreed  that  that  wasn't  the  way  to  handle  it. 

And  again  I  am  not  trying  to  -  I  have  a 
lot  of  respect  for  Don  Pettus,  a  lot  of  respect  for 
those  people  at  the  FBI.    And  I  am  not  trying  to  say 
they  were  up  to  some  type  of  skulduggery,  I  am  just 
saying  if  the  bureaucracy  was  taken  over  and  if  the 
communication  lines  were  coming  from  Washington, 
Little  Rock  and  Little  Rock  FBI  over  to  my  office  and 
the  end  result  was  to  do  what  we  all  agreed  what 
shouldn't  be  done,  then  I  said  it  is  time  for  me  to 
write  a  letter  and  tell  everybody  where  I  stand  on 
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1  this  once  and  for  all  so  there  won't  be  any  blurred 

2  communications. 

3  Remember,  I  didn't  keep  any  notes  of  these 

4  meetings.   I  didn't  dictate  a  summary  of  so-and-so 

5  did  this  and  so-and-so  did  this,  and  sent  it  off  to 

6  somebody.    I  dealt  with  people  at  face  value. 

7  Q      So  that  your  October  16  letter  is  the 

8  memorialization  of  that  final  position? 

9  A      Yes,  as  to  where  I  was  after  the  ~  the 

10  last  space  says  with  the  FBI  about  we  need  to  go  get 

1 1  this  done. 

12  MR.  GICALE:    Okay,  I  have  nothing  ftirther. 

13  MR.  BEN-VENISTE:   Nothing  further.   Thank 

14  you. 

15  (Whereupon,  at  2:30  p.m.,  the  deposition 

16  was  concluded.) 
17 

1 8  

19  CHARLES  A.  BANKS 
20 

21 
22 
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1  PROCEEDINGS 

2  MS.  FISHER:    Good  afternoon,  Mr.  Johnson. 

3  My  name  is  Alice  Fisher  and  I'm  associate  special 

4  counsel  to  the  special  committee  investigating 

5  Whitewater  Development  Corporation  and  related 

6  matters.   To  my  left  is  Lance  Cole  and  ~ 

7  MR.  SCHAUER:    Andy  Schauer. 

8  MS.  FISHER:    --  Andy  Schauer.   This 
deposition  is  going  to  be  conducted  pursuant  to 
Senate  Resolution  120  ~  1  don't  know  if  you've 
gotten  a  chance  to  see  the  Senate  Resolution  ~  which 
establishes  the  special  committee. 

Section  l(b)2(c)  of  the  Senate  Resolution 
authorizes  an  investigation  and  public  hearings  into 
whether  the  Department  of  Justice  has  improperly 
handled  RTC  criminal  referrals  relating  to  Madison 
Guaranty  Savings  &  Loan  Association  or  Whitewater 
Development.   This  will  be  the  primary  focus  of 
today's  deposition. 

This  deposition  is  in  advance  of  public 
hearings  that  are  likely  to  occur  in  November,  and 
you  will  be  notified  in  advance  if  you  will  called  to 

1  testify.    We'll  ask  you  a  series  of  questions  and  ask 

2  you  to  testimony  under  oath.    If  you  don't  understand 

3  a  question,  please  let  me  know  and  I'll  rephrase  it. 

4  MR.  JOHNSON:    Okay. 

5  MS.  FISHER:    The  stenographer  will  prepare 

6  a  record  of  the  questions  and  answers  and  the 

7  transcript  will  be  treated  as  committee  confidential 

8  until  the  commencement  of  the  hearings.   Prior  to  the 
hearings  you'll  receive  a  letter  from  the  Committee 
telling  you  that  you  may  come  to  the  Senate  to  review 
the  transcript  of  your  deposition  and  fill  out  an 
errata  sheet.   And  since  you're  out  of  town  we'll 
make  some  accommodations  to  get  you  a  copy  of  your 
transcript  prior  to  that  time. 

You  may  be  represented  by  counsel.   I  see 
that  Mr.  Fishman  is  here  representing  the  Department 
of  Justice. 

MR.  FISHMAN:    That's  correct. 

MS.  FISHER:    And  Mr.  Fishman  knows  he  may 
object  on  grounds  of  privilege  or  relevance  and  any 
objections  can  be  taken  to  the  Committee  Chairman. 

Would  you  please  swear  the  witness. 


4 


4002 


1  Whereupon, 

2  MICHAEL  D.  JOHNSON 

3  was  called  as  a  witness  and,  having  first  been  duly 

4  sworn,  was  examined  and  testified  as  follows: 

5  EXAMINATION 

6  BY  MS.  FISHER: 

7  Q      Could  you  state  your  name  for  the  record. 

8  A      Michael  D.  Johnson. 
9 

10 

1 1  Q      Your  present  business  address? 

12  A      It's  425  West  Capital,  Little  Rock, 

13  Arkansas  7220 1 . 

14  Q      And  your  present  employment  position? 

15  A      I'm  the  First  Assistant  United  States 

16  Attorney  for  the  eastern  district  of  Arkansas. 

17  Q      And  could  you  give  me  a  little  idea  of  your 

18  employment  history,  your  background? 

19  A      I  started  with  the  Department  of  Justice  on 

20  October  15th  of  1973.    I  was  with  the  voting  section 

21  of  the  civil  rights  division  until  January  of  1976 

22  when  I  transferred  to  the  criminal  section  of  the 


1  civil  rights  division.    I  was  with  the  criminal 

2  section  until  the  end  of  January  1984  when  I  moved  to 

3  the  U.S.  Attorney's  office  in  Little  Rock.    I  was 

4  senior  litigation  counsel  there  until  being  appointed 

5  as  first  assistant  in  September  of  1993. 

6  Q       1993? 

7  A      '93. 

8  Q      Okay.    And  can  you  tell  me  how  many 

9  employees  are  in  the  eastern  district  of  Arkansas 

10  U.S.  Attorney's  office,  approximately? 

11  A      45  to  50  overall  staff. 

12  Q      And  how  many  attorneys? 

13  A      20,  give  or  take  one  or  two. 

14  Q      And  you  report  directly  to  the  U.S. 

15  Attorney? 

16  A      Yes. 

17  Q      And  that's  Paula  Casey? 

18  A      Yes. 

19  Q      And  did  you  speak  to  anyone  other  than 

20  counsel  prior  to  your  deposition,  about  the 

21  deposition? 

22  A      Yes. 
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1  Q      Who  did  you  discuss  the  deposition  with? 

2  A      Paula  Casey.    Probably  have  mentioned  the 

3  fact  of  the  deposition  to  numerous  friends. 

4  Q      Can  you  tell  me  the  substance  of  your 

5  discussions  with  Ms.  Casey? 

6  A      We  talked  about  the  areas  that  we  thought 

7  might  be  covered,  and  just  very  general  conversation 

8  about  the  areas  that  we  thought  might  be  covered. 
Q      Anything  else  about  anything  more  specific 

than  that? 

A      No,  other  than  the  timing  and  the 
scheduling  of  it.    I  know  hers  is  tomorrow,  for 
example.   But  no.    In  terms  of  the  substance? 

Q      Uh-huh. 

A      No. 

Q      I  think  now  might  be  a  good  time  to  explain 
the  document  that  you  brought  with  you  today. 

A      Okay. 

Q      Could  you  just  tell  me  what  it  is  and  why 
it  was  prepared? 

A      This  is  a  chronology  of  events  from  1993 
through  1994.    I  prepared  it  for  my  own  purposes  to 

1  help  me  remember  the  dates,  the  relative  order  of 

2  events  and  other  things  that  were  going  on  in 

3  preparation  for  being  interviewed  by  the  independent 

4  counsel's  office  in  May  of  1995.    My  interview  was  on 

5  a  Monday,  I  want  to  say  May  8th,  but  I'm  not  sure  the 

6  8th  of  May  was  a  Monday.   And  this  would  have  been 

7  prepared  on  the  Sunday  before  that. 

8  Q      And  did  you  have  any  assistance  in 
preparing  it? 

A      No. 

MR.  FISHMAN:    Let  me  state  that  because  it 
was  prepared  by  Mr.  Johnson  for  his  own  purposes  and 
not  at  the  direction  of  anyone  at  the  Department  of 
Justice,  it's  not  clear  that  this  is  a  Department 
document,  but  out  of  an  abundance  of  caution, 
Mr.  Johnson  and  I  discussed  this  matter  and  agreed 
that  it  would  be  appropriate  to  provide  the 
Committee,  both  to  help  the  Committee  in  discussing 
Mr.  Johnson's  role  in  these  events  and  also  to  avoid 
any  suggestion  that  anything  was  being  withheld  for 
any  particular  reason. 

MS.  FISHER:    Thank  you. 
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1  MR.  COLE:    Since  this  document  is  not 

2  numbered  and  not  part  of  the  Department's  prior 

3  production,  would  you  object  if  we  marked  it  as 

4  Johnson  Exhibit  1? 

5  MR.  FISHMAN:   No,  in  fact,  I  think  that 

6  would  probably  be  quite  appropriate  given  the  way 

7  we've  handled  other  documents  created  by  other 

8  witnesses.   And,  for  the  record,  let  me  note  that  it 

9  is  a  document  that  bears  a  fax  number  of  --  a  fax 

10  heading  at  the  top  of  the  page,  today's  date  from 

1 1  this  morning.    Mr.  Johnson  had  this  document  in 

12  Little  Rock,  forgot  to  bring  it  with  him  this  morning 

13  and  had  it  faxed  from  his  office  in  Little  Rock  this 

14  morning  to  him  in  Washington,  so  --  as  well  as  some 

15  other  papers  that  the  Committee  already  has,  which  is 

16  why  the  numbers  start  higher,  as  I  understand  it.    Is 

1 7  that  correct? 

18  THE  WITNESS:    Why  the  numbers -- 

19  MR.  COLE:    The  page  numbers  start  at  page 

20  12  at  the  top. 

21  THE  WITNESS:   Actually,  the  reason  it 

22  starts  at  page  12  at  the  top  is  because  there  is  -- 
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1  this  copy  of  this  chronology  is  the  copy  --  I  have 

2  two  copies  of  this:    an  unedited  version  and  then  I 
had  a  copy  that  was  edited  by  Bob  Meyers  of  the 

4  Department  of  Justice  after  the  independent  counsel's 

5  office  asked  for  a  copy,  and  so  this  is  the  copy  that 

6  Bob  Meyers  went  through  and  made  some  notes  about 

7  what  he  felt  should  be  redacted  from  the  independent 

8  counsel  because  it  related  to  grand  jury  matters 

9  unrelated  to  this  investigation.   So  this  was  the  one 

10  you  and  I  used  to  review  this  morning. 

1 1  MR.  FISHMAN:    Right,  but  there  is  another 

12  version  that  contains  material  that  was  not  within 

13  the  scope  of  the  Committee's  hearing,  the  Committee's 

14  investigation  and  not  within  the  scope  of  the 

15  independent  counsel's  investigation  involving  other 

16  investigative  matters  unrelated  to  this  that  were 

17  eliminated  in  this  version  and  then  we  made  a  few 

18  additional  redactions  today,  as  you'll  see  when  you 

19  look  at  the  document.   Obviously,  if  the  Committee 

20  has  any  questions  about  the  earlier  version  or  about 

21  these  redactions,  we  can  answer  them  even  now  or 

22  after  you've  had  a  chance  to  review  the  document 
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1  later. 

2  BY  MS.  FISHER: 

3  Q      Were  you  asked  to  search  your  files  for  any 

4  responsive  documents  to  the  Committee's  document 

5  request? 

6  A      In  preparation  for  this  deposition? 

7  Q      Or  in  preparation  for  the  Department  of 

8  Justice's  production  to  the  Senate  special  committee? 
A      To  be  honest,  Ms.  Fisher,  I've  had  so  many 

requests  to  search  my  files  related  to  this 
investigation,  I  don't  remember  a  specific  one  for 
the  Committee,  but  I  have  not,  I  don't  remember  a 
request  recently.   It  would  depend  on  how  long  ago 
the  Committee's  request  was.    But  I  know  that  I  have 
searched  my  files  and  produced  to  the  Department 
everything  that  pertains  to  this  several  times. 

Q      Okay.   And  that  would  include  all  your 
handwritten  notes  ~ 

A      Yes. 

Q      ~  and  message  pads? 

A      Yes. 

Q      Looking  on  the  first  page  of  the  chronology 
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1  that  you  provided,  at  the  very  bottom  of  the  page  is 

2  "8/16,  Paula  starts"? 

3  A      Yes. 

4  Q      And  that  would  refer  to  Ms.  Casey? 

5  A      Yes. 

6  Q      And  is  that  the  day  she  started  work  at  the 

7  U.S.  Attorney's  office  or  the  day  that  she  was 

8  confirmed? 
A      That  was  the  day  she  started  work. 
Q      Prior  to  Ms.  Casey's  arrival,  did  you  have 

any  involvement  in  issues  regarding  an  RTC  criminal 
referral  relating  to  Madison  Guaranty? 

A      No,  I  did  not. 

Q      Did  you  learn  about  it  from  anyone  in  the 
department  prior  to  her  arrival? 

A      I  learned  about  what  I  now  know  to  be  the 
referral.   I  did  not  learn  that  it  was  a  referral 
until  after  she  started,  but  I  learned  about  what  I 
now  know  to  be  the  referral  in  general  conversation 
with  Mac  Dodson,  who  was  the  first  assistant  under 
Chuck  Banks,  in  a  comment  he  made  to  me  over  coffee 
that  a  matter  had  come  to  our  office's  attention 
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1  concerning  criminal  activity  ~  potential  criminal 

2  activity  that  might  impact  Governor  Clinton,  who  was 

3  running  for  President  at  the  time.   That  was  all  the 

4  comment  was. 

5  1  had  a  second  conversation  with  Mac  Dodson 

6  over  coffee  ~  let  me  back  up.    That  first 

7  conversation  would  have  occurred  sometime  prior  to 

8  the  election  in  November  of  '92.    Other  than  that,  I 

9  can't  really  date  it. 

10  I  had  another  conversation  with  Mac  Dodson 

1 1  sometime  after  the  election  but  before  both  he  and 

12  Mr.  Banks  left  the  U.S.  Attorney's  office  on  March 

13  1st  of  1993  about  the  status  of  that  matter  he  had 

14  mentioned  before,  and  he  said  that  it  had  been  sent 

1 5  to  the  Department  and  they  were  taking  care  of  it  ~ 

16  something  to  that  effect,  that's  not  an  exact  quote. 

17  And  again,  that  was  just  over  coffee,  general  hallway 

1 8  conversation. 

1 9  There  was  never  any  conversation  about  what 

20  the  matter  related  to,  what  the  allegations  were, 

21  where  they  came  from,  whether  there  was  any  substance 

22  to  them,  but  obviously  later  I  learned  that  that  was, 
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1  in  fact,  a  referral  from  the  RTC. 

2  Q      So  at  that  time  he  didn't  tell  you  that  it 

3  related  to  Madison  Guaranty? 

4  A      No. 

5  Q      Did  you  ever  have  any  conversations  with 

6  Mr.  Banks? 

7  A      About  this  matter? 

8  Q      About  this  matter. 

9  A      Before  he  left  the  U.S.  Attorney's  office? 

10  No. 

1 1  Q      How  about  since  he  left  the  U.S.  Attorney's 

12  office? 

13  A      Well,  certainly  1  have  had  --  yes,  I've  had 

14  conversations  with  Mr.  Banks  sometime  after  ~  1 

15  don't  know  when  they  would  have  started.   I  see  —  1 

16  run  into  Mr.  Banks  not  infrequently  because  his  law 

17  office  is  in  the  same  building  as  the  U.S.  Attorney's 

18  office.   And  1  know  that  he  has  been  asked  to  give 

19  depositions  and  been  interviewed  by  the  independent 

20  counsel's  office,  and  we  have  talked  about  that. 

21  We've  talked  about  the  fact  that  they  are  interested 

22  in  this  subject  matter,  that  he  has  been  interviewed, 
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that  I  have  interviewed.   General  conversation  about 
the  fact  that  we're  both  going  through  a  similar 
experience  with  that. 

Q      Did  he  make  any  substantive  comments  to  you 
regarding  these  matters  other  than  the  procedural 
investigation  by  — 

A      No. 

Q      ~  by  the  committees,  various  -- 

A      No. 

Q      Have  you  had  any  conversations  with 
Mr.  Dodson  since  his  departure  from  the  U.S. 
Attorney's  office? 

A      Certainly.   Of  the  same  nature  as  with 
Mr.  Banks,  and  I  know  that  sometime  after  my 
appearance  here  in  D.C.  for  the  independent  counsel  I 
mentioned  to  Mr.  Dodson  my  recollection  about  the  two 
conversations  1  had  had  with  him.   That  would  have 
been  about  the  only  substantive  conversation  he  and  1 
would  have  had. 

Q      Okay.   Other  than  Mr.  Banks  and  Mr.  Dodson, 
did  you  have  any  substantive  conversations  with 

anyone  within  the  U.S.  Attorney's  office  in  the 

16 
eastern  district  of  Arkansas  relating  to  the  criminal 
referral,  what  you  now  know  to  be  the  criminal 
referral  prior  to  Ms.  Casey's  arrival  at  the  U.S. 
Attorney's  office? 

A      No. 

Q      So  you  never  had  any  conversations  about  it 
with  Mr.  Pence? 

A      No,  I  didn't  know  it  existed. 

Q      Did  you  have  any  conversations  with 
Fletcher  Jackson? 

A      No. 

Q      When  was  your  first  involvement 
substantively  with  this,  the  RTC  criminal  referral 
C  0004  related  to  Madison? 

MR.  FISHMAN:    I'm  sorry.    Can  we  go  off  the 
record  a  second. 

(Discussion  off  the  record.) 
THE  WITNESS:   The  best  I  can  tell  you  is  it 
would  have  been  sometime  in  September  or  October  of 
1993.    I  can't  —  I  don't  precisely  recall  when 
during  that  time  frame  it  would  have  occurred  because 
there  were  so  many  things  going  on  then,  both  related 
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1  to  this  general  subject  matter  and  completely 

2  unrelated  to  this  subject  matter.   I  can't  fix  a 

3  definite  time.    I  know  that  I  saw  it  prior  to 

4  Ms.  Casey's  letter  to  Jean  Lewis  on  October  27th  and 

5  sometime  after  I  became  first  assistant  on  September 

6  7th. 

7  BY  MS.  FISHER: 

8  Q      And  prior  to  September  7th  when  you  became 

9  first  assistant,  was  it  your  impression  that  the 
Department  of  Justice  here  in  Washington,  D.C.  was 

1 1  handling  the  criminal  referral? 

12  A      That  is  my  ~  that  was  my  understanding, 

13  but,  importantly,  I  did  not  know  that  we  were  talking 

14  about  an  RTC  referral.   I  did  not  know  that  an  RTC 

15  referral  existed  until  after  I  became  first 

16  assistant. 

17  Q      What  did  you  think  it  was,  just  -- 

18  A      Loose  hallway  talk  about  some  investigative 

19  matter  that  had  been  brought  to  our  attention  that 

20  Mr.  Banks  had  sent  to  the  Department  for  their 

21  consideration  and  not  the  office's  consideration. 

22 Q      Did  you  ever  hear  of  any  meetings  with  any 

1  employees  of  the  Federal  Bureau  of  Investigation 

2  regarding  what  you  now  know  to  be  the  RTC  criminal 

3  referral  prior  to  September  7th? 

4  A      No. 

5  MR.  FISHMAN:    Did  he  hear  about  meetings 

6  that  took  place  before  September  7th  or  did  he  hear 

7  about  the  meetings  before  September  7th? 

8  BY  MS.  FISHER: 

9  Q      Did  you  hear  about  the  meetings  prior  to 

10  September  7th?   Did  you  know  that  there  were  ongoing 

1 1  meetings? 

12  A      No. 

13  MS.  FISHER:    Was  that  still  unclear? 

14  MR.  FISHMAN:    Let's  go  off  the  record  a 

15  second. 

16  (Discussion  off  the  record.) 

17  BY  MS.  FISHER: 

J  8  Q      When  did  you  become  aware  of  the  issues 

19  surrounding  the  investigation  of  David  Hale,  Capital 

20  Management  Services,  Inc. 

2 1  A      That  would  have  been  right  around  the  time 

22  that  I  became  first  assistant.   As  I  recall, 
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1  September  7th  was  the  Tuesday  following  Labor  Day, 

2  and  Paula  had  advised  me  near  the  end  of  the 

3  preceding  week  that  she  was  going  to  make  me  her 

4  first  assistant.   So  I  knew  several  days  in  advance 

5  of  my  formally  taking  the  position  as  first  assistant 

6  that  I  would  be  first  assistant  sometime  in  the 

7  middle  to  the  end  of  the  week  before  that.    1  know 

8  that  I  had  some  awareness  of  the  David  Hale 

9  investigation  around  that  time  because  1  was  aware  of 

10  Paula  meeting  with  Randy  Coleman  on  September  7th, 

1 1  but  did  not  attend  that  meeting. 

12  Q      Was  it  your  understanding  that  that  was  a 

13  planned  meeting? 

14  A      I  don't  know  if  it  was  planned  or  not.    My 

15  recollection  is  more  of  knowing  about  the  meeting 

16  after  it  occurred  and  Paula  discussing  with  me  what 

1 7  had  occurred  in  the  meeting  after  it  occurred.   I 

18  really  can't  tell  you  whether  1  knew  of  it  in  advance 

19  or  not. 

20  Q      And  she  discussed  it  with  you  after  the 

21  meeting  on  September  7th? 

22  A      Yes. 


1  Q      Do  you  recall  being  surprised  that  she  had 

2  met  with  him? 

3  A      No. 

4  Q      So  - 

5  A      But  I  can't  --  I  may  have  known  about  it  in 

6  advance,  but  I  don't  specifically  recall  whether  I 

7  did  or  not,  and  I  don't  ~  I  have  a  vague 

8  recollection  that  the  meeting  was  later  in  the  day, 

9  so  it's  very  possible  she  could  have  mentioned  it  to 

10  me  earlier  in  the  day  that  he  was  coming  by,  but  1 

1 1  don't  really  recall. 

1 2  Paula  and  I  were  just  getting  to  know  one 

1 3  another  at  that  point,  and  as  1  said,  there  were 

14  quite  a  few  things  going  on  with  the  U.S.  Attorney's 

1 5  office  completely  unrelated  to  this  matter,  not  to 

16  mention  the  least  of  which  was  I  had  no  idea  what 

17  anybody  else  in  the  office  was  doing.   Very  busy  with 

1 8  my  own  cases.   She  had  no  idea  what  anybody  in  the 

19  office  was  doing  and  had  been  there  for  little  over 

20  two  weeks  and  had  spent  most  of  that  time  talking  in 

21  general  terms  with  people  we  were  both  trying  to 

22  figure  out  what  the  office  was  doing,  what  it  ought 
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1  to  be  doing  and  how  to  manage  it,  and  in  the  process 

2  of  moving  from  the  courthouse  to  private  space  that 

3  had  been  preplanned  and  was  scheduled  for  the  end  of 

4  September. 

5  So  there  was  a  great  deal  of  stuff  to  take 

6  care  of  and  an  awful  lot  going  on  in  a  short  period 

7  of  time. 

8  Q      Do  you  recall  whether  you  knew  that 

9  Mr.  Coleman  was  Mr.  Hale's  attorney  at  that  time? 

10  A      I  knew  that  the  meeting  was  about  the  Hale 

1 1  investigation. 

12  Q      Can  you  tell  me  what  you  were  aware  of 

13  regarding  the  Hale  investigation  as  of  September  7th? 

14  A      The  difficulty  —  yes,  I  will  tell  you 

15  that.   The  difficulty  I  have  is  pinning  it  to  a 

16  certain  date.    I  know  that  -  I  know  that  shortly 

17  after  September  7th  I  became  very  involved  in  matters 

18  related  to  the  Hale  investigation.   Exactly  when 

19  before  September  7th,  or  if  I  had  any  involvement 

20  before  September  7th,  I  can't  tell  you.    1  do  know 

2 1  that  around  the  time  that  I  was  appointed  first 

22  assistant  I  sent  a  memo  to  all  of  the  criminal 


1  attorneys  in  the  office  and  maybe  the  civil  attorneys 

2  too,  I  don't  recall  that  very  much,  asking  them  to 

3  make  a  list  of  what  they  considered  their  most 

4  significant  cases  and  to  provide  it  to  me.   And  I  did 

5  that  as  a  way  to  try  to  determine,  both  for  myself 

6  and  for  Ms.  Casey's  benefit,  what  the  office  was 

7  working  on  that  she  needed  to  be  apprised  of    That 

8  this  general  matter.  Hale  and  later  Madison  Guaranty, 

9  was  one  of  the  matters  that  Fletcher  Jackson  advised 

10  me  he  was  working  on.    I  don't  recall  precisely  when 

1 1  that  occurred  except  that  it  was  in  the  same  time 

12  frame  of  early  September  —  and  I  don't  recall 

13  whether  that  occurred  before  Mr.  Coleman  met  with 

14  Ms.  Casey  or  slightly  after,  but  it  would  have  been 

15  around  the  same  time  frame. 

16  Q      Did  you  ever  have  direct  discussions  with 

17  Mr.  Jackson  regarding  the  Hale  investigation? 

18  A      Yes. 

19  Q      Were  they  prior  to  September  7th  or  after? 

20  A      1  know  I  had  them  after.    I  don't  recall 

21  having  any  prior,  although  1  may  have,  but  I  just 

22  simply  don't  —  I  had  so  many  conversations  with  him 
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1  during  September  and  October  about  all  of  these 

2  matters,  I  don't  remember  when  they  began  precisely. 

3  But  they  would  have  been  after  I  had  been  notified 

4  that  1  was  first  assistant  because  1  had  no  reason  to 

5  have  a  conversation  with  him  about  any  of  his 

6  investigative  matters  until  1  became  appointed  first 

7  assistant. 

8  Q      Getting  back  to  the  meeting  that  Ms.  Casey 

9  had  with  Mr.  Coleman  on  the  7th,  you  testified  that 

10  she  discussed  the  meeting  with  you  the  next  day;  is 

1 1  that  correct? 

12  A      I  don't  know  if  it  was  the  next  day.   It 

13  may  have  been  later  that  afternoon. 

14  Q      That  same  day? 

15  A      Yes. 

16  Q      Can  you  recall  for  me  what  she  told  you 

17  about  the  meeting? 

18  A      Generally  she  told  me  that  Mr.  Coleman  had 

19  asked  for  immunity  for  Mr.  Hale,  and  asked  also  to 

20  delay  our  ongoing  investigation  and  forthcoming  — 

21  what  we  anticipated  to  be  a  forthcoming  indictment 

22  and  that  she  had  declined  that  approach.   They  had 
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1  also  had  a  conversation  about  a  misdemeanor  and  that 

2  she  had  declined  that  as  well.   She  asked  me  ~  she 

3  was  trying  to  become  familiar  with  many  of  the 

4  Department  of  Justice  policies  and  practices  at  the 

5  time,  and  what  the  preexisting  U.S.  Attorney's  office 

6  policy  and  practice  had  been,  and  she  was  seeking  my 

7  input  into  whether  I  thought  the  approach  she  had 

8  taken  with  Randy  Coleman  was  a  correct  one,  and  1 

9  indicated  to  her  that  I  thought  under  the 

10  circumstances  that  it  very  much  was  correct  to  reject 

1 1  immunity  or  a  misdemeanor  and  to  insist  that  Mr.  Hale 

12  consider  pleading  to  a  felony. 

13  Q      What  did  Ms.  Casey  tell  you  about  the 

14  substantive  allegations  against  Mr.  Hale  at  that 

15  time? 

16  A      I  don't  know  if  the  information  1  had  about 

17  the  substantive  allegations  came  directly  from 

18  Ms.  Casey  or  would  have  come  from  Mr.  Jackson,  but  1 

19  knew  that  there  were  allegations  concerning  Mr.  Hale 

20  first  and  foremost  concerning  an  SB  A  fraud  that 

21  involved  a  fellow  by  the  name  of  Fitzhugh  and  a 

22  fellow  by  the  name  of  Matthews  that  Mr.  Jackson 
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1  anticipated  presenting  for  indictment  at  the 

2  September  grand  jury.   And  I  knew  that  Mr.  Hale  had 

3  potential  criminal  liability  for  other  matters  not 

4  specifically  related  to  this  particular  fraud  case 

5  that  may  have  some  bearing  with  Madison  Guaranty.   So 

6  I  knew  that  Mr.  Hale  was  facing  the  possibility  of 

7  several  indictments  for  different  types  of  fraud. 

8  Q      Were  these  possible  several  indictments 

9  against  Mr.  Hale  discussed  during  this  meeting  you 

10  had  with  Ms.  Casey  about  her  meeting  with 

1 1  Mr.  Coleman? 

12  A      I  don't  specifically  recall. 

13  Q      In  what  context  was  it,  then,  that  you 

14  provided  your  opinion  that  she  made  the  right 

15  decision  by  refusing  his  plea  for  either  a 

16  misdemeanor  or  immunity? 

17  A      I  knew  at  the  time  that  Paula -- my  best 

18  recollection  is  at  the  time  that  Paula  and  I  had 

19  discussed  that  I  had  some  understanding  of  this 

20  investigation,  but  it  is  awfully  difficult  to 

21  remember  over  two  years  ago  exactly  when  I  learned 

22  all  that  I  did  learn  because  it  all  is  crammed  in  a 
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1  very  short  period  of  time. 

2  I  know  that  by  September  15th,  which  was 

3  the  first  written  communication  from  Mr.  Coleman,  I 

4  had  learned  a  great  deal  about  what  was  going  on.   To 

5  tell  you  how  much  I  knew  on  September  7th  as  opposed 

6  to  September  15th,  I  just  simply  can't.   I  just  don't 

7  recall  when  in  that  time  frame  I  learned  each  piece 

8  of  information. 

9  Q      So  do  you  recall  anything  about  what 

10  information  you  had  during  this  meeting  with 

1 1  Ms.  Casey? 

12  A      On  September  7th,  I  can't  honestly  tell  you 

13  I  specifically  remember  what  I  precisely  knew  then  as 

14  opposed  to  a  week  later,  no.    This  was  an  ongoing 

15  process.   I  mean,  this  became  a  matter  that  probably 

16  was  discussed,  if  not  daily,  certainly  several  times 

17  a  week  for  most  of  September  and  most  of  October,  and 

18  so  we're  talking  about  more  conversations  than  I 

19  could  ever  possibly  recount  or  separate. 

20  Q      Do  you  recall  at  this  first  meeting  on 

21  September  7th  with  Ms.  Casey  when  you  were  discussing 

22  her  meeting  with  Mr.  Coleman  what  else  was  it  that 
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1  Mr.  Coleman  said  to  Ms.  Casey? 

2  A      I  know  that  there  was  some  —  well, 

3  actually  I  don't  know  that.    I  don't  know  whether  in 

4  that  meeting  or  not  there  was  any  discussion  about 

5  Mr.  Hale  having  information  ~  well,  yes,  there  had 

6  to  be  some  discussion  about  Mr.  Hale  having 

7  information  he  wanted  to  provide  or  there  wouldn't 

8  have  been  any  reason  to  discuss  the  issue  of 

9  immunity.    But  there  were  no  specifics.   1  remember 

10  that  because  that  was  fairly  important. 

11  I  felt  that  one  of  the  things  that 

12  Ms.  Casey  was  looking  to  me  for  and  one  of  the 

13  reasons  —  at  least  as  I  believed,  that  Mr.  Casey  had 

14  selected  me  as  first  assistant  is  because  1  had  20 

15  years'  experience  with  the  Department  of  Justice  and 

16  with  the  criminal  process,  and  that  she  was  looking 

17  for  my  advice  and  counsel  that  had  come  from  that  20 

18  years  of  experience  on  how  you  handle  things  like 

19  this.   And  I  know  that  I  told  her  that,  first  of  all, 

20  you  don't  give  immunity  without  finding  out  what 

21  you're  getting,  and  there's  a  procedure  and  process 

22  by  which  we  could  go  through  that,  and  that  generally 
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1  if  you're  talking  about  using  somebody  as  a  witness, 

2  particularly  somebody  who  himself  is  a  public 

3  official  who  is  apparently  going  to  accuse  other 

4  significant  persons  of  criminal  wrongdoing,  that  it's 

5  far  better  for  them  to  have  admitted  their 

6  involvement  and  pled  guilty  to  their  role  in  the 

7  offense  for  their  credibility  to  a  jury  than  to  be  an 

8  immunized  person,  and  that  to  go  too  lightly  on 

9  somebody  as  a  witness  in  terms  of  misdemeanor  versus 

10  felony  as  opposed  to  a  sentencing  consideration  by 

1 1  motion  to  reduce  their  potential  sentence,  that  1 

12  thought  that  proposed  approach  by  Randy  Coleman  would 

13  be  a  mistake  because  it  would  undercut  the  very 

14  credibility  you  wanted  to  bolster  to  use  the 

15  witness.   That  was  the  tenure  of  our  conversation. 

16  But  it  was  less  about  the  specific  substance  than  it 

17  was  about  the  overall  general  approach. 

18  Q      Do  you  recall  whether  Mr.  Jackson  had  had 

19  conversations  about  a  possible  plea  agreement  with 

20  Mr.  Coleman  prior  to  Mr.  Coleman's  visit  or  meeting 

21  with  Ms.  Casey  on  September  7th? 

22  A      Did  I  know  of  any  at  the  time  or  do  I  know 
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1  of  any  now? 

2  Q      Do  you  know  of  any  now? 

3  A      I  have  been  told  by  Mr.  Coleman  and 

4  Mr.  Jackson  that  they  had  discussed  that  matter  prior 

5  to  September  7th,  but  I  had  no  knowledge  that  those 

6  conversations  had  occurred  at  the  time. 

7  Q      What  is  your  knowledge  as  to  the  substance 

8  of  those  conversations  between  Mr.  Coleman  and 

9  Mr.  Jackson  prior  to  September  7th? 

10  A      My  understanding  from  both  what  Mr.  Coleman 

1 1  said  to  me  and  what  Mr.  Jackson  said  to  me  is  they 

12  were  general  discussions  exploring  the  possibility  -- 

13  that  they  were  along  similar  lines  as  Mr.  Coleman's 

14  discussion  with  Mr.  Casey,  and  that  is  that 

15  Mr.  Coleman  wanted  on  behalf  of  Mr.  Hale  essentially 

16  a  free  ride  and  promised  --  and  represented  that  his 

17  client  had  important  information  about  important 

18  people.   And  the  conversations,  as  best  I  know,  did 

19  not  get  any  more  specific  than  that.   Although  I  now 

20  know  there  may  have  been  a  representation  that 

21  Mr.  Hale  could  provide  information  about  Mr.  Tucker. 

22 Q      And  when  was  that  representation  made,  that 
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1  Mr.  Hale  could  provide  information? 

2  A      My  understanding  from  Mr.  Jackson  is  that 

3  that  was  made  sometime  in  their  meetings  prior  to 

4  September  7th.    That's  my  understanding  today. 

5  That's  not  my  knowledge  in  1993. 

6  Q      As  of  your  discussion  with  Ms.  Casey  -  as 

7  of  the  time  of  your  discussion  with  Ms.  Casey  on 

8  September  7th  or  September  8th  after  her  meeting  with 

9  Mr.  Coleman,  did  you  or  she  have  any  knowledge  about 

10  Mr.  Hale's  allegations  concerning  Governor  Tucker? 

1 1  A      Any  knowledge  of  any  specifics?  We  never 

12  received  any  specifics  from  David  Hale,  ever. 

13  Q      Had  Mr.  Coleman  mentioned  that  Mr.  Hale 

14  might  have  information  relating  to  Mr.  Tucker? 

15  A      In  my  dealings  with  Mr.  Coleman  he  never 

16  mentioned  any  specific  thing  that  David  Hale  could 

17  provide  about  anybody. 

18  Q      That  wasn't  exactly  my  question,  but  as  of 

19  September  7th,  did  you  or  Ms.  Casey  have  any 

20  knowledge  that  Mr.  Hale  had  indicated  --  Mr.  Coleman 

21  had  indicated  that  Mr.  Hale  had  information  about 

22  Governor  Tucker? 
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1  A      I  have  no  knowledge  of  that. 

2  Q      Did  Ms.  Casey  have  knowledge? 

3  A      Not  that  she  indicated  to  me. 

4  Q      When  was  it  that  you  first  learned  that 

5  Mr.  Hale  had  --  Mr.  Coleman  had  alleged  that  Mr.  Hale 

6  had  information  concerning  Governor  Tucker? 

7  MR.  COLE:    Just  to  be  clear,  Mr.  Tucker 

8  wasn't  governor  then. 

9  THE  WITNESS:   No,  he  wasn't. 

10  BY  MS.  FISHER: 

1 1  Q      Jim  Guy  Tucker. 

12  A      I  think  he  was  lieutenant  governor  at  the 

13  time.    When  did  I  learn  that  supposedly  Mr.  Coleman 

14  had  told  Mr.  Jackson  that  Mr.  Hale  could  provide 

15  information  about  Mr.  Tucker? 

16  Q      Mr.  Jackson  or  anyone  else? 

17  A      Well,  my  sole  source  of  that  information  is 

18  from  a  conversation  with  Mr.  Jackson  after  he 

19  returned  from  his  deposition  here  last  v/eek. 

20  Q      Okay.    Did  you  play  any  role  in  the  seizure 

21  of  documents  at  Capital  Management  Services  on  July 

22  20th? 
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1  A      No. 

2  Q      After  the  documents  were  seized  at  Capital 

3  Management  on  July  20th,  1993,  where  were  those 

4  documents  taken? 

5  A      I  have  no  idea. 

6  Q      Did  you  come  to  learn  later  where  the 

7  documents  were  stored? 

8  A      I  never  --  no,  I  never  asked. 

9  Q      At  some  point,  did  there  come  a  time  when 

10  you  reviewed  the  documents? 

11  A      No. 

12  Q      Did  there  come  a  time  when  you  reviewed  the 

13  criminal  referral  sent  by  the  Small  Business 

14  Administration  related  to  Capital  Management? 

15  A      No. 

16  Q      Do  you  recall  after  the  September  7th 

17  meeting  between  Ms.  Casey  and  Mr.  Coleman  the  next 

1 8  meeting  or  the  next  contact  between  anyone  at  the 

19  U.S.  Attorney's  office  in  the  eastern  district  of 

20  Arkansas  with  Mr.  Coleman  or  Mr.  Hale? 

21  A      I  don't  know  whether  there  were  ~  the  next 

22  contact  that  I'm  aware  of  that  I  recall  at  this  time 
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1  would  have  been  a  letter  that  we  had  received  from 

2  Mr.  Coleman  dated  September  15th. 

3  Q      So  you  don't  recall  any  contact  between 

4  Ms.  Casey  and  Mr.  Coleman  between  September  7th  and 

5  September  15th? 

6  A      I  don't  recall  any  at  this  time,  but  as  I 

7  said  before,  there  was  so  much  going  on.    Whether 

8  there  were  phone  calls  between  Ms.  Casey  and 

9  Mr.  Coleman  that  Paula  told  me  about  at  that  time,  I 

10  don't  recall  at  this  time.    It  was  my  understanding 

1 1  and  her  general  practice  with  me  and  my  general 

12  practice  with  her  when  something  significant 

13  concerning  this  matter  as  well  as  other  matters  that 

14  were  deemed  to  be  significant  in  the  office  occurred, 

15  that  we  kept  each  other  apprised  of  those,  so  --  but 

16  1  don't  recall  any  specific  phone  conversation 

17  between  the  7th  and  the  15th.    1  did  not  have  any. 

18  Q      After  the  September  15th  letter  received 

19  from  Mr.  Coleman,  what  do  you  recall  was  the  next 

20  contact? 

2 1  A      We  responded  to  that  letter  by  a  letter 

22  dated  September  16th,  I  believe. 
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1  Q      Were  there  any  oral  communications  or 

2  meetings  around  or  about  September  1 5th  or  September 

3  16th? 

4  A      Not  that  I  recall. 

5  MR.  FISHMAN:    With  Mr.  Coleman? 

6  BY  MS.  FISHER: 

7  Q      Yes. 

8  A      With  Mr.  Coleman,  no,  not  that  I  recall. 

9  Q      After  September  7th  or  September  8th,  what 

10  action  were  you  involved  in  relating  to  the 

1 1  investigation  of  Mr.  Hale  and  Capital  Management 

12  Services? 

13  A      After  that,  up  to  any  particular  time 

14  period,  just  -- 

15  Q      Generally. 

16  A      —at  some  point  between  that  time, 

17  September  7th,  and  ultimately  when  Ms.  Casey  recused 

18  on  November  5th,  I  had  essentially  taken  over 

19  management  of  that  case  ~ 

20  Q      From  Mr.  Jackson? 

21  A      Yes;  more  related  to  the  Madison  Guaranty 

22  part,  and  that  came  about  in  my  efforts  to  learn  what 
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1  it  was  that  we  were  investigating.   I  became  aware 

2  that  Mr.  Jackson  and  the  agents  from  the  FBI  that 

3  were  investigating  it  were  not  in  agreement  on 

4  approach  and  methodology  about  the  investigation,  in 

5  fact,  "not  in  agreement"  is  putting  it  very  mildly. 

6  Q      You  want  to  stop  there  and  explain? 

7  A      Sure. 

8  Q      And  this  is  the  investigation  of  Madison  or 

9  the  investigation  of  Capital  Management? 

1 0  A      This  is  more  the  investigation  of  Madison, 

1 1  but  the  two  were  not  separated  at  that  time. 

12  Q      Up  until  that  time  was  Mr.  Jackson 

13  controlling  both  investigations,  or  the  joint 

14  investigation  --  1  don't  know  how  you  would  refer  to 

1 5  it,  but  the  investigation  of  Madison  and  Capital 

16  Management? 

17  A      My  understanding  was  that  Mr.  Jackson  was 

1 8  viewing  those  as  two  prongs  of  one  investigation  as 

19  opposed  to  two  separate  matters;  why,  I  don't  know. 

20  But  1  know  that  he  was  responsible  for  that  matter, 

21  having  been  assigned  responsibility  by  ~  I'm  not 

22  sure.    1  mean  that  all  happened  before  1  became  first 


1  assistant.   But  that  is  a  matter  he  identified  to  me 

2  as  a  matter  he  was  working  on,  that  he  identified  to 

3  me  as  a  significant  matter  and  he  identified  those  as 

4  related. 

5  And  my  understanding  from  him  was  that  he 

6  thought  that  the  investigation  of  Capital  Management 

7  and  the  SBA  fraud  related  to  Hale,  would  lead  into  an 

8  investigation  of  Madison  Guaranty.   And  at  the  time 

9  that  1  was  briefed  on  the  nature  of  the 

10  investigation,  the  FBI  had  specific  —  had  identified 

1 1  specific  transactions  at  Madison  Guaranty  that  they 

12  felt  merited  investigation  and  gave  me  a  briefing  on 

13  those  matters,  gave  me  a  briefing  on  potential 

14  subjects  of  those  matters  and  the  investigative 

15  course  they  wished  to  take  on  those  matters. 

16  1  was  interested  in  that  and  more  concerned 

1 7  about  that,  and  not  very  interested  in  how  that  came 

18  about  frankly.    I  didn't  particularly  care  how  the 

19  FBI  had  acquired  the  information  they  had  at  that 

20  point  and  wanted  to  do  the  investigation.   My  focus 

21  was  how  to  facilitate  that  investigation  and  direct 

22  it. 
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1  Q      Could  you  tell  me  what  your  understanding 

2  was  of  the  disagreement  in  approach  by  Mr.  Jackson 

3  and  the  FBI? 

4  A      Yes.   Were  you  the  person  who  took 

5  Mr.  Jackson's  deposition? 

6  Q      No,  I  was  not. 

7  A      You  have  not  had  the  pleasure  of  meeting 

8  Mr.  Jackson.   It  would  be  easy  to  explain  if  you  had 

9  met  him.    Fletcher  is  ~  those  who  have  met  him  are 

10  chuckling,  but  Fletcher  is  a  person  that  focuses  on 

1 1  matters  very  quickly  and  he  is  someone,  I  guess  I 

12  would  use  the  word  to  describe  him,  a  minimalist.    He 

13  is  not  one  that  wants  to  spend  a  lot  of  time  dealing 

14  with  a  lot  of  records.   And  he  is  also  somewhat  of  a 

15  loner  in  his  approach  to  things.    He  prefers  to  work 

16  alone  rather  than  with  people. 

17  The  FBI's  concern,  as  expressed  to  me,  was 

1 8  that  Fletcher  was  narrowing  the  request  for  documents 

19  too  specifically  too  soon  for  their  comfort,  and 

20  their  view  was  that  the  matter  ought  to  be  approached 

21  much  broader.   Fletcher's  view  of  the  FBI  was  that 

22  they  were  wasting  time  with  a  lot  of  irrelevant 


1  matters  on  the  fringes,  that  he  could  get  to  the 

2  heart  of  the  matter  in  a  much  more  laser-like  manner 

3  than  the  FBI  approach. 

4  My  perception  was  that  both  Fletcher  and 

5  the  FBI  had  the  same  goal,  that  is  to  conduct  an 

6  effective  investigation,  but  they  viewed  the  path  to 

7  get  there  very,  very  differently. 

8  Q      And  was  this  regarding  documents 

9  requested  —  well,  from  whom? 

10  A      RTC. 

11  Q      So  this  is  related  to  the  investigation  of 

12  matters  concerning  Madison? 

13  A      Yes. 

14  Q      And  did  they  have  a  difference  in  opinion 

15  on  the  approach  to  matters  involving  Capital 

16  Management? 

17  A      No,  they  didn't.    The  Capital  Management 

18  part  of  this  really  at  that  point  only  concerned 

19  Randy  Coleman's  efforts  to  keep  our  office  from 

20  indicting  David  Hale.    My  understanding  of  that 

21  matter,  when  I  became  familiar  with  it,  was  that  that 

22  investigation  was  essentially  done,  that  they  pretty 
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1  much  had  the  documents  and  the  material  they  needed. 

2  There  was  some  difference  of  opinion  on  all  of 

3  whom  ~  all  of  the  people  who  should  be  indicted  on 

4  that  unrelated  to  David  Hale.   There  was  a  difference 

5  of  opinion  about  one  of  the  other  defendants  between 

6  the  FBI  and  Mr.  Jackson,  but  that  that  investigation 

7  was  done,  and  so  the  only  question  there  was  whether 

8  we  would  proceed  on  our  timetable  that  Mr.  Jackson 

9  had  laid  out  to  proceeding  in  September  or  not.    The 

10  other  longer-term  investigation  related  to  Madison. 

1 1  Q      And  the  meeting  that  you  had  with  the  FBI 

12  agents  regarding  these  problems  and  other  issues 

1 3  relating  to  Madison,  could  you  place  a  time  for 

14  that?  And  I  don't  know  if  it  appears  on  your 

15  chronology. 

16  A      There  may  be  several  references  to  it.    It 

17  was  more  than  one  meeting. 

18  Q      Okay. 

19  A      I  met  with  them  numerous  times  between 

20  mid-September  and  November  5th  concerning  these 

21  matters.   As  the  status  of  the  case  changed,  the 

22  purpose  of  the  meetings  changed  and  we  had  different 


1  problems  and  different  issues  to  deal  with  at 

2  different  times.    So  there  were  many  meetings  I  had 

3  with  the  FBI  agents  concerning  this. 

4  Q      Who  were  the  FBI  agents  primarily 

5  responsible  for  these  matters,  as  you  recall? 

6  A      David  Reign  was  the  case  agent  who  was 

7  assigned.   His  supervisor  at  the  time  was  Steve 

8  Irons,  and  I  met  both  with  Steve  Irons  and  David 

9  probably  ~  well,  probably  my  contact  with  them  was 

10  equal.   Sometimes  those  meetings  would  be  with  them 

1 1  together.   Sometimes  I  would  have  either  a  phone 

12  conversation  or  meeting  with  one  and  not  the  other, 

13  depending  on  what  specifics  we  were  dealing  with  and 

14  whether  we  were  dealing  with  a  general  matter  of  how 

15  we  were  going  to  proceed,  or  had  some  specific  thing 

16  that  we  had  to  take  care  of  and  who  called  me. 

17  And  a  financial  analyst  from  the  FBI  by  the 

18  name  of  Gretchen  Hall  was  also  assigned  to  the 

19  matter.   She  attended  one,  maybe  two  meetings. 

20  Q      What  was  your  understanding  of  the  scope  of 

21  the  matters  they  were  looking  into  at  Madison  at  that 

22  time,  September  to  November? 
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1  MR.  FISHMAN:    Off  the  record  for  a  second. 

2  (Discussion  off  the  record.) 

3  BY  MS.  FISHER: 

4  Q      Why  don't  you  tell  me  in  general  terms  what 

5  you  understood  to  be  the  scope  of  the  investigation 

6  relating  to  Madison  Guaranty  at  that  time,  September 

7  to  November,  and  then  if  you  would,  please  tell  me 

8  how  it  changed  since  you  indicated  that  it  changed 

9  over  time? 

10  A      Well,  the  scope  never  really  changed.  The 

1 1  purpose  of  the  meetings  changed  depending  on  events 

12  that  had  transpired.   But  the  scope,  as  I  understood 

13  it,  from  the  beginning,  was  very  widespread.   The  FBI 

14  was  interested  in  looking  at  all  matters  concerning 

15  fraud  related  to  Madison,  and  they  had  identified 

16  numerous  specific  transactions  that  they  felt  merited 

17  investigation  and  they  were  interested  in  looking  at 

18  those. 

19  Q      When  do  you  recall  was  your  first  meeting 

20  with  the  FBI  relating  to  Madison  matters,  how  soon 

21  after  you  became  first  assistant  would  you  say  was 

22  your  first  meeting? 
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1  A      Oh,  brother. 

2  Q      A  week,  two  weeks? 

3  A      I  really  ~  I'm  not  real  sure.    I  know  that 

4  I  had  met  with  them  prior  to  ~  I  know  that  I'd  met 

5  with  them  prior  to  September  24th  or  had  at  least 

6  talked  with  either  David  Reign  or  Steve  Irons  prior 

7  to  September  24th,  but  I  really  ~ 

8  Q      Are  you  basing  that  on  this  September  24th 

9  meeting  with  Irons  and  Whitehead? 

10  A      Yes. 

11  Q      Is  that  what  you  are  using  as  a  reference? 

12  A      Yes,  I  am.    But  I  really  can't  tell  you  for 

13  sure  when  I  met  and  talked  with  them  or  met  or  talked 

14  with  them  for  the  first  time.    I  knew  both  David  and 

15  Steve  from  other  investigations.    I  had  worked  with 

16  them  on  cases  that  I  had  worked  on  where  they  had 

17  been  the  agents,  or  in  Steve's  case,  the  supervisor. 

18  It  was  not  uncommon  for  me  to  talk  to  them,  and  I 

19  certainly  would  have  talked  to  them  had  I  seen  them 

20  in  the  office. 

21  And  it  was  ~  and  I  had  made  it  known  when 

22  I  became  first  assistant  —  actually  the  agents  knew 
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1  this  about  me  before  I  became  first  assistant  that  I 

2  was  very  receptive  to  problems  they  perceived  that 

3  they  had  with  how  things  were  handled.   And  they 

4  could  come,  either  use  me  as  a  sounding  board  to  let 

5  off  their  steam,  or  certainly  after  1  became  first 

6  assistant,  that  I  was  very  interested  in  whether  they 

7  felt  the  other  assistants  were  doing  what  they  were 

8  supposed  to  be  doing. 

9  So  it  was  not  uncommon  for  agents  to  call 

10  me  and  bring  to  my  attention  a  problem  they  were 

1 1  having  with  an  assistant  in  the  office.   It's  my 

12  recollection  that  my  first  conversation  with  either 

13  David  Reign  or  Steve  Irons  was  of  that  nature  where 

14  they  brought  the  issue  to  my  attention  that  they  were 

1 5  in  disagreement  with  Fletcher  Jackson  about  the 

16  approach  on  subpoenas  that  had  been  issued,  and  the 

1 7  response  to  those  subpoenas. 

18  Q      Did  they  mention  to  you  any  other  subpoenas 

19  than  the  one  to  the  RTC? 

20  A      There  were  several  subpoenas  to  the  RTC  at 

21  that  time. 

22 Q   Several  subpoenas  to  one  agency? 
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1  A      Yes.    I  was  not  aware  of  any  problems  with 

2  anything  other  than  trying  to  get  records  from  the 

3  RTC. 

4  Q      Tell  me,  if  you  would,  what  the  FBI's  view 

5  of  those  problems  was. 

6  A      The  FBI's  view  of  those  problems  as 

7  expressed  to  me  was  that  the  records  they  needed  to 

8  conduct  their  investigation  were  in  the  hands  of  the 

9  RTC,  that  the  RTC  would  not  relinquish  those  records 

10  to  the  FBI  so  that  the  FBI  could  conduct  their 

1 1  investigation,  and  the  FBI  was  very  frustrated  that 

12  they  could  not  get  access  to  the  information  to  start 

13  the  investigation. 

14  Q      On  your  chronology,  you  have  "September  7th 

15  phone  conversation  Jean  Lewis  RTC"? 

16  A      Yes. 

17  Q      Can  you  tell  me  what  you  recall  about  that 

18  phone  conversation? 

19  A      Yeah,  I  recall  specifically  what  it  was 

20  about.    It  does  not  relate  to  Whitewater.   It  related 

21  to  a  subpoena  that  I  had  issued  in  another 

22  investigation,  and  she  called  me  wanting  some 
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1  identification  data  of  the  persons  whose  accounts  we 

2  had  subpoenaed  in  an  effort  to  figure  out  which 

3  accounts  it  related  to. 

4  It's  not  ~  it  was  not  a  Madison  account. 

5  It  was  another  financial  institution  in  Arkansas  and 

6  I  referred  her  to  the  IRS  agent  that  was  working  with 

7  me  on  that  case  to  get  the  detailed  information  about 

8  the  account  holders  that  she  wanted. 

9  Q      Did  the  FBI  express  to  you  the  reason  the 

10  RTC  would  not  relinquish  records  to  them? 

1 1  MR.  FISHMAN:    Do  you  mean  -- 

12  MS.  FISHER:    To  the  FBI. 

13  MR.  FISHMAN:    Off  the  record  for  a  second. 

14  (Discussion  off  the  record.) 

15  BY  MS.  FISHER: 

16  Q      If  there  was  a  request  for  records  other 

17  than  a  subpoena  you  can  tell  me  about  that  too, 

18  please. 

19  A      There  may  have  at  one  time  been  a  request 

20  for  records  without  a  subpoena.   At  the  time  that  I 

21  remember  dealing  with  the  issue,  subpoenas  had  been 

22  issued  to  the  RTC  for  the  records,  and  they  were 
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1  still  not  forthcoming.   And  as  explained  to  me  by  the 

2  FBI  agents,  the  explanation  they  had  gotten  from  the 

3  RTC  was  that  the  R'T'C  needed  these  records  to  complete 

4  criminal  referrals,  and  that  was  not  a  matter  that 

5  sat  well  with  them  or  me,  because  at  that  point  we 

6  were  attempting  to  do  the  investigation,  and  it  did 

7  not  make  a  lot  of  sense  to  me  to  hold  up  the 

8  investigation  for  pieces  of  paper  to  request  us  to  do 

9  the  investigation  we  already  wanted  to  do. 

10  Q      In  these  meetings  in  September  prior  to 

1 1  September  24th  with  FBI  agents,  was  the  RTC  criminal 

12  referral,  or  what  you  now  know  to  be  the  RTC  criminal 

13  referral  C  0004  discussed? 

14  A      I  want  to  ~  not  that  I  recall  ~  well,  I 

15  don't  recall  when  I  first  discussed  it.    But 

16  something  you  asked  in  your  question,  I  want  to  make 

17  sure  that  we're  not  having  a  misunderstanding.   I'm 

18  describing  to  you  now  meetings  that  didn't 

19  necessarily  occur  before  the  24th  of  September. 

20  Q      Right. 

21  A      Okay.    The  meetings  I  just  described  to  you 

22  in  terms  of  my  conversations  with  the  FBI  began 
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1  sometime  in  around  the  middle  of  September  and 

2  continued  all  the  way  through  the  time  that  we  got 

3  the  referrals  now  known  as  the  nine  referrals  from 

4  the  RTC  sometime  in  around  the  third  week  of 

5  October.   So  the  conversations  I  just  described  to 

6  you  occurred  over  that  period  of  four  to  five  weeks 

7  and  not  necessarily  prior  to  September  24th. 

8  But  with  regard  to  the  first  referral,  it 

9  would  have  been  someplace  in  the  course  of  these 

10  conversations  with  the  FBI  that  I  became,  as  best  I 

1 1  recall,  that  I  became  aware  that  there  had  been  a 

12  prior  referral,  because  there  would  have  been  some 

13  reference  to  it.    Although  I  also  recall  that  I 

14  learned  of  the  first  referral  when  Ms.  Casey  brought 

15  to  my  attention  a  conversation  she'd  had  with  legal 

16  counsel  of  the  Executive  Office  concerning  the  status 

1 7  of  the  first  referral  and  had  been  asked  by  the 

1 8  Executive  Office  to  notify  the  RTC  of  the  status  of 

19  that  referral.  Those  would  have  occurred  sometime 

20  around  the  same  time,  which  would  have  been  sometime 

2 1  around  the  end  of  September,  first  part  of  October  as 

22  I  recall. 
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1  Q      Do  you  recall  whether,  during  these  initial 

2  meetings  with  the  FBI  relating  to  Madison,  that  your 

3  recollection  was  refreshed  regarding  your  previous 

4  conversations  with  Mr.  Dodson  about  the  Madison 

5  investigation  or  the  matter  that  had  been  sent  to 

6  main  Justice? 

7  A      I  made  no  connection  between  those  at  the 

8  time.   It  was  not  until  after  I  had  seen  and  read  the 

9  first  referral  that  I  made  a  connection  between  that 

10  and  my  prior  conversations  with  Mr.  Dodson. 

1 1  Q      When  was  it  that  you  first  obtained  and 

12  read  the  first  criminal  referral  — 

13  A      Again  -- 

14  Q      ~  relating  to  Madison? 

1 5  A      Again,  it  would  have  been  sometime  around 

16  this  same  time  frame.   My  best  recollection  is  end  of 

17  September,  first  part  of  October. 

1 8  Q      And  that  was  the  first  time  that  you  had 

19  read  it? 

20  A      Yes. 

21  Q      Is  that  the  first  time  that  you  had 

22  substantive  discussions  about  the  actual  substance  of 
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1  the  referral? 

2  A      I  don't  know  that  I  --  well,  yes,  as  best  I 

3  can  recall.   I'd  certainly  by  that  time  —  by  the 

4  time  I  read  the  first  referral,  I  had  already  had 

5  substantive  discussions  with  the  FBI  agents 

6  concerning  allegations  that  they  felt  merited 

7  investigation  concerning  Madison.    But  there  was  no 

8  connection,  in  either  the  conversation  or  in  my  mind, 

9  between  what  they  were  laying  out  as  allegations  that 

10  they  wanted  to  investigate  and  felt  should  be 

1 1  investigated  and  the  things  talked  about  in  the  first 

12  referral. 

13  In  other  words,  I  did  not  get  any  sense 

14  from  reading  the  first  referral  that  it  and  the 

15  allegations  the  FBI  wanted  to  investigate  had  any 

16  relation  to  one  another. 

17  Q      Well,  I  guess  I  would  ask  you  to  be  a 

18  little  bit  more  specific  at  this  point  about  what 

19  your  understanding  was  of  what  the  FBI  was 

20  investigating  at  that  time  relating  to  Madison. 
2!  A      All  right.    I  think  I  can  do  that  in  a 

22  general  way  without  talking  about  specific 


1  transactions. 

2  The  FBI  sat  down  and  talked  about  the  very 

3  specific  transactions  that  had  occurred  at  Madison 

4  that  they  wanted  to  look  at,  and  I  do  recall  the  name 

5  of  some  of  those,  but  as  I  understand  because  of,  as 

6  I'm  told  here  by  department  counsel,  concerning 

7  the  --  I  see,  I  shouldn't  specifically  mention  those. 

8  MR.  COLE:    Why  don't  we  go  off  the  record. 

9  (Discussion  off  the  record.) 

10  MR.  FISHMAN:    Just  so  the  record  is  clear, 

1 1  we've  had  an  extended  off-the-record  discussion  among 

12  staff  and  majority  and  the  minority,  the  witness  and 

13  myself  attempting  to  have  the  witness  answer  the 

14  question  without  inadvertently  impinging  on  pending 

15  matters  being  handled  by  the  independent  counsel. 

16  I  think  we've  had  a  productive  discussion 

17  off  the  record  and  I  think  Mr.  Johnson  may  be  able  to 

18  answer  your  question  without  running  that  risk  at  the 

19  moment.    Obviously,  if  you  have  more  specific 

20  questions  that  you  need  to  ask,  please  do  so  and  we 

21  will  attempt  to  again  deal  with  these  concerns  in  a 

22  way  that  satisfies  the  Committee. 
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1  BY  MS.  FISHER: 

2  Q      Thank  you. 

3  A      What  I  was  attempting  to  relate  to  you  is 

4  that  the  FBI  description  of  the  investigation  that 

5  they  wanted  to  conduct  and  my  reading  of  the  first 

6  referral  which  occurred  later,  I  know  that  in 

7  relation  to  one  another  the  FBI  outlined  their 

8  investigation  concerning  Madison  to  me  before  I  ever 
read  what  I  now  know  to  be  the  first  referral  from 
Madison,  or  concerning  Madison  rather. 

When  I  read  the  first  referral  concerning 
Madison,  there  was  not  an  evident  connection  to  me 
between  it  and  what  the  FBI  wanted  to  look  at. 
Although  some  of  the  same  matters  were  referenced, 
the  approach  in  the  first  referral,  as  I  remember  it, 
was  to  focus  on  James  McDougal's  manipulation  of  a 
number  of  accounts  on  which  he  had  signature 
authority  that  had  some  relationship  to  projects  that 
the  bank  had  funded. 

And  as  opposed  to  that,  the  FBI  approach  in 
the  investigation  they  outlined  to  me  was  concerning 
fraudulent  conduct  that  may  have  been  involved  in  the 


1  initial  fiinding  of  projects  and  the  subsequent 

2  treatment  of  those  kinds  of  projects  with  regard  to 

3  the  bank,  and  so  there  may  have  been  some  overlap. 

4  The  fundamental  approach  was  entirely 

5  different,  and  I  had  never  seen  a  referral  either 

6  before  or  subsequent,  either  from  the  RTC  or  any 

7  other  banking  institution,  that  had  focused  or 

8  focused  on  an  internal  check  kite.    I  was  much  more 
familiar  with  fraud  investigations  related  to 
institutions,  either  failed  institutions  or  ongoing 
active  institutions  that  concerned  themselves  with 
loan  transactions  and  whether  the  acquisition, 
development,  and  repayment  of  those  loan  transactions 
were  done  in  a  fraudulent  manner. 

MS.  FISHER:    Can  we  go  off  the  record  for  a 
second.   Would  now  be  a  good  time  for  a  break? 

(Recess.) 

BY  MS.  FISHER: 
Q      I  believe  we  were  discussing  your  analysis 
of  whether  there  was  a  connection  between  the  first 
referral  that  you  later  saw  and  the  ongoing  FBI 
investigation  related  into  Madison,  in  general 
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1  terms.    I'm  not  trying  to  be  specific. 

2  A      Yes. 

3  Q      And  I  believe  that  you  characterized  the 

4  RTC  criminal  referral  C  0004  as  a  referral  that  was 

5  focused  on  a  check  kite;  is  that  your  recollection? 

6  A      I  know  that  sometime  after  I  read  the 

7  referral,  I  read  the  memorandum  done  by  somebody  in 

8  the  Department  of  Justice  referral  to  it  as  a  check 

9  kite.   What  I  remember  in  reading  the  referral  is 

10  that  it  focused  on  the  manipulation  of  bank  accounts 

1 1  within  the  control  of  James  McDougal,  and  that  was 

12  not  the  type  of  referral  that  I  had  ever  seen  before 

13  or  seen  since. 

14  Q      When  you  read  the  referral,  what  else  did 

1 5  you  read,  did  you  read  the  supporting  documentation? 

16  MR.  FISHMAN:    Do  you  mean  by  that  the 

17  exhibits? 

18  BY  MS.  FISHER: 

19  Q      The  exhibits  to  the  referral,  that  is  what 

20  I  am  ~  thank  you. 

21  A      No. 

22 Q      What  else  did  you  read? 


1  A      1  know  that  I've  read  different  things  at 

2  different  times.   At  what  time  frame  are  you  talking 

3  about? 

4  Q      The  end  of  October,  beginning  ~  or  the  — 

5  I  would  have  to  check. 

6  A      End  of  September. 

7  Q      End  of  September,  beginning  of  October. 

8  Thank  you. 

9  A      If  I  may  put  that  in  context,  when  I  read 

10  the  referral,  it  was  after  ~  as  best  I  recall,  it 

1 1  was  after  Paula  Casey  had  been  asked  by  the  executive 

12  office  to  notify  the  RTC  of  the  status  of  that 

13  referral.  As  I  understood  it,  somebody  from  the 

14  legal  counsel's  --  legal  counsel  of  the  executive 

1 5  office  for  the  Department  of  Justice  had  explained  to 

16  Paula  Casey  that  they  had  received  numerous  phone 

17  calls  from  Jean  Lewis  about  the  status  of  that 

18  referral. 

19  Paula  and  I  wondered  why  it  was  that  Jean 

20  Lewis  was  calling  the  Department  of  Justice  but  had 

21  never  called  our  office  about  the  status  of  that 

22  referral,  and  had  never  talked  to  either  herself  or 
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1  myself  about  the  status  of  that  referral.   And  she 

2  and  I  reviewed  the  referral  in  the  context  of  already 

3  having  an  ongoing  investigation  concerning  Madison  in 

4  which  we  were  trying  to  get  records  from  the  RTC,  and 

5  in  the  context  of  representations  through  the  FBI 

6  that  eight  or  nine  additional  referrals  would  be 

7  forthcoming  concerning  Madison,  which  was  the 

8  explanation  the  RTC  had  given  as  to  why  they  had  not 

9  complied  with  our  subpoenas.   And  in  that  context, 

10  the  first  referral  didn't  seem  to  me  to  be  something 

1 1  of  much  importance. 

12  Q      Other  than  the  referral  itself--  how 

13  closely  did  you  read  it,  the  first  referral,  when  you 

14  read  it  in  this  context  after  — 

15  A      I  read  it  through  once.    I  didn't  sit  down 

16  and  attempt  to  detail  it  out. 

17  Q      Do  you  recall  approximately  how  long  it 

1 8  took  you  to  read  it? 
A      No,  I  don't. 
Q      Did  you  read  any  other  supporting 

documentation  ~  you've  already  said  that  you  didn't 

read  the  exhibits.    Were  there  any  other  documents 
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1  that  you  read  in  this  context? 

2  A      At  that  time? 

3  Q      Yes,  at  that  time. 

4  A      No,  not  that  I  recall.   I  may  have  read  the 

5  memorandum  done  by  Mark  MacDougall  concerning  his 

6  analysis  of  the  referral.   I  know  I  have  read  it 

7  sometime  before  now.    I  may  have  read  it  at  that 

8  time,  but  again,  I  don't  specifically  recall  whether 

9  I  read  it  at  the  time  I  first  read  the  referral. 

10  MR.  COLE:    Alice,  could  I  ask  one 

1 1  question? 

12  MS.  FISHER:    Absolutely,  Lance. 

13  MR.  COLE:    Since  it's  a  convenient  time. 

14  EXAMFNATION 

15  BY  MR.  COLE: 

16  Q      Do  you  recall,  Mr.  Johnson,  whether  you 

17  reviewed  Mr.  Banks's  original  letter  to  Mr.  Pettus  on 

18  the  referral? 

19  A      I  recall  that  I  did  not. 

20  Q      That  you  did  not,  you  had  not  read  that 

21  letter  at  that  time? 

22  A      I  read  the  correspondence  that  Mr.  Banks 
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1  had  with  Mr.  Pettus  and  with  the  Department  for  the 

2  first  time  on  the  day  before  I  was  interviewed  by  the 

3  independent  counsel's  office  in  May  of  1995. 

4  MR.  COLE:    Thank  you. 

5  EXAMfNATION  (Continued) 

6  BY  MS.  FISHER: 

7  Q      When  you  went  to  get  the  referral  to  read 

8  it,  was  it  in  a  particular  file?  And  I'm  talking 

9  about  the  first  referral  in  the  context  of  when  you 

10  went  to  read  it  sometime  in  late  September,  early 

1 1  October. 

12  A      It  was  given  to  me  by  Ms.  Casey. 

13  Q      By  itself  - 

14  A      It  was  in  -- 

15  Q      --  or  in  a  file? 

16  A      It  was  in  the  brown  folder  that  the  RTC 

17  puts  their  referrals  in.    It  was  not  —  it  was  not  in 

18  a  case  file. 

19  Q      Are  you  aware  whether  there  was  a  case  file 

20  relating  to  the  criminal  referral  at  the  eastern 

21  district  of  Arkansas  at  that  time? 

22 A      By  the  time  I  read  the  referral  or  around 


1  the  time  I  read  the  referral,  I  was  aware  of  all  the 

2  cases,  criminal  cases  that  were  opened,  and  there  was 

3  no  case  identified  to  me  as  relating  to  the  first 

4  referral. 

5  Q      Do  you  have  any  knowledge  at  this  time 

6  where  any  prior  correspondence  relating  to  the  first 

7  referral  was  located  within  the  U.S.  Attorney's 

8  office? 

9  A      My  understanding  is  that  it  was  kept  in 

10  what  we  referred  to  as  the  vault  which  is  really  a 

1 1  file  room  that's  kept  locked.   I  know  that's  where 

12  all  the  material  is  now,  is  there. 

13  Q      But  you  believe  that  there  was  a  file 

14  related  to  correspondence  ~ 

15  A      I  don't  know  if  there  was  a  file  related  to 

16  correspondence.   I  mean  I  know  what's  there  now. 

17  Q      Okay.   Trying  to  date  it  back  to  that 

18  period  of  time  -- 

19  A      I  have  no  idea  what  was  maintained  or 

20  where. 

21  Q      When  Ms.  Casey  gave  you  the  referral  in  the 

22  brown  folder  from  the  RTC,  did  she  also  give  you  the 
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1  MacDougall  memo  at  that  same  time? 

2  A      I  don't  --  I  don't  recall  specifically.   I 

3  know  I  have  read  the  MacDougall  memo.    When  I  was 

4  preparing  for  my  interview  at  the  independent 

5  counsel's  office  in  May  of  this  year  and  retrieved 

6  our  retained  copies  of  documents  that  had  been 

7  provided  to  the  independent  counsel's  office,  in 

8  order  to  refresh  my  memory,  I  looked  at  the  first 

9  referral  again,  and  at  that  time  saw  documents  I  had 

10  never  seen  before,  specifically  correspondence 

1 1  between  Mr.  Banks  and  the  FBI  and  the  Department. 

12  And  I  also  saw  at  that  time  the  Mark  MacDougall  memo; 

13  my  recollection  was  I  had  read  the  MacDougall  memo 

14  before. 

15  Q      At  the  time  when  Ms.  Casey  give  you  the 

16  first  criminal  referral,  did  she  indicate  to  you  that 

1 7  she  had  read  it? 

1 8  A      Yes,  she  had  read  it. 

19  Q      Did  she  indicate  to  you  whether  she  had 

20  read  the  exhibits  to  the  referral? 

21  A      I  don't  recall  her  saying  either  way 

22  whether  she  had  read  the  exhibits.    In  my  view,  there 
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1  would  have  been  no  purpose  to  review  the  exhibits  at 

2  that  time. 

3  Q      And  that's  why  your  view  is  that  there 

4  would  be  no  purpose  in  reviewing  the  exhibits? 

5  A      Of  the  first  referral? 

6  Q      Yes. 

7  A      The  time  I  looked  at  the  first  referral,  my 

8  understanding  was  housekeeping  task  had  been  left 

9  undone,  and  that  is  to  simply  inform  the  RTC  of  the 

10  status.   We  had  an  extensive,  full-scale 

1 1  investigation  of  activities  of  fraud  related  to 

12  Madison  Guaranty  which  we  were  trying  to  undertake. 

13  We  were  expecting  and  awaiting  a  number  of  new 

14  referrals  from  the  RTC  specifically  related  to 

15  Madison  that  I  know  that  the  Foster  agents  had  had 

16  conversations  with  the  investigators  at  RTC  about,  at 

17  least  as  they  represented  to  me,  and  no  one  except 

18  Jean  Lewis  calling  the  executive  office  seemed  to 

19  care  about  the  first  referral  or  seemed  to  think  that 

20  the  first  referral  was  useful. 

21  Q      The  first  referral  hadn't  been  formally 

22  declined  at  that  point,  had  it? 
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1  A      My  understanding  now  or  then? 

2  Q      You  can  give  me  your  understanding  then  and 

3  now. 

4  A      My  understanding  now  is  that  it  hadn't.    My 

5  understanding  then  was  that  it  had. 

6  Q      So  your  understanding,  as  of  the  time  that 

7  Ms.  Casey  gave  you  the  referral,  was  that  it  had 

8  already  been  declined? 

9  A      Right. 

10  Q      So  why  was  it  that  she  gave  you  the 

1 1  referral  to  read? 

12  A      Because  Jean  -  as  I  understood  it,  Jean 

13  Lewis  was  complaining  that  the  RTC,  and  specifically 

14  her,  had  never  been  notified  of  what  action  had  been 

15  taken  on  the  first  referral,  and  the  executive  office 

16  of  the  Department  of  Justice  was  asking  Paula  to 

17  notify  the  RTC,  and  I  considered  it  a  housekeeping 

18  matter. 

19  Q      Is  it  your  understanding  that  the  someone 

20  from  the  main  Justice  had  told  Ms.  Casey  that  the 

21  matter  had  been  declined? 

22 ^A      1  don't  know  if  someone  made  that 


1  representation  to  Ms.  Casey  or  not. 

2  Q      Is  your  understanding  that  the  matter  had 

3  been  declined  in  this  time  period  that  we've  been 

4  discussing,  was  that  understanding  coming  from  your 

5  discussions  with  Ms.  Casey  or  some  -- 

6  A      No. 

7  Q      Where  did  you  get  that  understanding? 

8  A      I  think  Ms.  Casey  and  I  both  had  the  same 

9  understanding,  but  I  don't  --  so  1  don't  remember  my 

10  understanding  coming  from  her. 

1 1  Q      What  is  the  basis  for  that  understanding? 

12  A      I  can't  --  I've  been  asked  that  question 

13  before,  and  1  can't  exactly  tell  you  because  1  cannot 

14  pinpoint  that  understanding.   It  may  have  come  from 

15  several  sources,  some  from  my  conversations  with  Mac 

16  Dodson,  conversations  at  that  time  with  the  FBI  about 

17  the  investigation  that  was  being  conducted,  but  I 

18  can't  tell  you  that  anybody  in  specific  represented 

19  to  me  that  it  had  been  declined  or  whether  it  was  my 

20  sense  of  the  status  of  the  thing.    I  don't  know. 

21  Q      And  these  discussions  with  Mac  Dodson 

22  regarding  whether  the  matter  had  been  declined,  would 
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1  that  have  been  your  previous  discussions  over  coffee 

2  while  he  was  in  the  office? 

3  A      Those  are  the  only  two  conversations  I  had 

4  with  Mac  Dodson  about  it. 

5  Q      I  believe  that  you  testified  that  your 

6  discussion  with  Mac  --  the  extent  of  your  discussion 

7  with  Mac  Dodson  was  that  he  had  sent  the  referral  to 

8  the  Department  of  Justice  and  they  were  taking  care 

9  of  it? 

10  A      That's  right. 

1 1  Q      How  would  it  be  from  that  discussion  you 

12  would  have  the  understanding  that  the  matter  had  been 

13  declined? 

14  A      It  would  only  be  in  the  context  of  my 

15  conversations  with  people  that  were  familiar  with  the 

16  first  referral  which  would  have,  at  that  time,  either 

17  been  from  my  reading  of  the  MacDougall  memo  or  would 

18  have  been  from  the  conversations  I  had  with  the  FBI 

19  agents  about  the  investigation  they  did  want  to  do 

20  concerning  Madison. 

21  If  I  can  put  this  in  the  context  of  my 

22  frame  of  reference  at  that  time,  I  had  two  agents 
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1  that  I  was  familiar  with.    I  had  one  that  I  had  in 

2  particular,  David  Reign,  worked  with  on  extensive 

3  investigations.   They  were  both  agents  I  had  a  great 

4  deal  of  respect  for,  who  I  thought  had  a  lot  of 

5  common  sense  and  a  lot  of  aggression  and  who  I 

6  trusted.   I  don't  have  that  sense  of  security  with 

7  all  agents  I've  worked  with,  but  I  considered  these 

8  two  agents  to  be  very  good,  and  their  representations 

9  to  me  of  what  they  felt  merited  investigation  at 

10  Madison  meant  a  great  deal  more  to  me  than  what  an 

1 1  RTC  investigator  wrote  on  a  piece  of  paper  that  other 

12  people  had  not  been  impressed  with. 

13  And  I  was  not  concerned  particularly  with 

14  the  content  of  the  first  referral  because  I  did  not 

15  see  that  the  first  referral  in  any  way  would  have 

16  extended  what  we  were  attempting  to  do.    It  was  of  no 

17  real  consequence  to  me  other  than  that  the  RTC  was 

18  complaining  that  they  hadn't  been  notified. 

19  Q      And  what  I'm  trying  to  do,  Mr.  Johnson,  is 

20  just  get  the  basis  for  your  understanding  at  this 

21  period  of  time,  and  ~ 

22  A      I  understand  that. 


4032 

65 

1  Q      Is  it  your  belief  that  you  read  the 

2  MacDougali  memo  prior  to  seeing  the  first  referral? 

3  A      I  would  have  only  read  it  at  the  same  time. 

4  Q      Okay. 

5  A      I  did  not  read  it  before  seeing  the  first 

6  referral. 

7  Q      And  I  believe  that  you  said  that  your 

8  understanding,  prior  to  even  reading  the  first 

9  referral,  was  that  it  had  been  declined,  and  so  it 

10  couldn't  have  been,  I  believe,  from  what  you've  told 

1 1  me  about  your  conversations  with  Mr.  Dodson,  you 

12  couldn't  have  gotten  that  understanding  from  him,  and 

13  I  don't  believe  you  could  have  gotten  your 

14  understanding  from  the  MacDougali  memo  if  you  didn't 

15  read  it  until  after  that  so  I'm  just  trying  to  get  a 

16  sense  -- 

17  A      Perhaps  I've  not  been  clear. 

18  Q      Okay.    Well,  maybe  I'm  confused  and  please 

19  enlighten  me. 

20  A      Either  way,  let  me  see  if  I  can  clarify 

21  here.   The  first  ~  the  specific  conversations  that  I 

22  recall  having  about  the  first  referral  came  up  only 
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1  in  the  context  of  Paula  Casey  being  asked  to  notify 

2  the  RTC  of  its  status. 

3  In  my  conversations  concerning  the 

4  investigation  that  was  ongoing  or  that  the  FBI  was 

5  attempting  to  do  regarding  Madison,  no  one  had  talked 

6  to  me  about  the  first  referral  as  forming  any  kind  of 

7  basis  for  it,  as  having  any  particular  value  in 

8  helping  them  outline  the  approach  or  gaining 

9  allegations  that  they  had  been  able  to  cooperate  or 

10  forming  any  sort  of  basis  for  their  belief  that  this 

1 1  investigation  needed  to  be  done. 

12  The  approach  the  FBI  outlined  to  me  when  I 

13  subsequently  read  the  referral  was  fundamentally 

14  different  than  the  approach  taken  in  the  referral.   I 

15  saw  no  one  using  this  referral  to  say  to  me  there  is 

16  something  here  worth  pursuing. 

17  When  I  finally  read  the  referral,  there  was 

18  nothing  in  that  referral  that  appeared  to  me  to  be 

19  worth  pursuing  that  we  weren't  already  attempting  to 

20  pursue  in  a  different  approach  that  I  felt  was  more 

21  productive  and  a  better  approach  to  ferret  out 

22  whether  there  was  fraudulent  activity  related  to 
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1  Madison  Guaranty,  and  if  there  was,  who  was 

2  responsible  for  it. 

3  I  found  some  of  the  -  in  reading  the 

4  referral,  some  of  the  conclusions,  I  found  the 

5  referral  full  of  conclusions  instead  of  facts,  and  I 

6  found  some  of  the  conclusions  rather  startling  coming 

7  from  an  investigator  with  RTC,  and  ones  that  in  my 

8  experience  of  20  years  were,  1  thought, 

9  irresponsible. 

10  I  was  not  impressed  with  the  quality  of  the 

1 1  referral  and  was  not  interested  in  using  it  to 

12  formulate  a  basis  for  an  investigation,  particularly 

13  when  it  was  not  needed  to  formulate  the  basis  of  an 

14  investigation  because  that  had  already  been 

15  formulated. 

16  So  I  didn't  give  the  referral  a  lot  of 

17  consideration  except  that  Jean  Lewis  wanted  to  be 

1 8  notified. 

19  Q      I  think  that  we're  clear  on  that.   Okay.    I 

20  think  that  that's  something  that  you've  stated  quite 

21  a  few  times  now.    But  I'm  trying  to  get  at  some  other 

22  information  besides  what  you've  just  said. 


1  I  want  to  ask  you  a  question  about  what  you 

2  just  said,  though,  and  that  is  you  said  you  felt  that 

3  the  referral  was  full  of  conclusions  and  not  facts, 

4  and  you  base  that  on  a  reading  of  the  referral  but 

5  not  of  the  exhibits;  is  that  correct? 

6  A      Yes. 

7  Q      I  would  like  you  to  look  at  —  there's  no 

8  Bates  number  ~  oh,  maybe  it  starts  7809  and  ends  at 

9  7  --  it's  kind  of  light,  it  might  be  7877,  and  ask 

10  you  if  you  recollect  that  that's  the  referral  that 

1 1  we've  been  discussing. 

12  (Witness  reviewed  the  document.) 

13  A      It  appears  to  be  without  -  do  you  want  me 

14  to  review  the  entire  document? 

15  Q      No,  I'm  not  asking  you  to  review  the  entire 

16  document. 

17  (Witness  reviewed  the  document.) 

18  A      As  best  I  can  recall. 

19  Q      If  you'll  just  for  me  read  the  section 

20  right  next  to  February  19th,  '85  which  is  part  of  the 

21  chronology  and  account  of  suspected  violation. 

22  A      You  are  talking  about  the  part  that  starts 
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1  "check  number  61 1." 

2  Q      Yes. 

3  A      "Check  number  611  for  95,562.62  was  issued 

4  to  Madison  Guaranty  Savings  &  Loan,  for  principal  and 

5  interest  payments  on  five  McDougal-related  loans." 

6  "To"  is  spelled  wrong  here  by  the  way;  in  here,  it's 

7  spelled  t-o-o.    "This  check  cleared  from  loan 

8  proceeds  of  $35 1 ,502.80  deposited  to  McDougal's 

9  account  on  2/22/85.    The  proceeds  were  designated 

10  'purchase  and  renovation  of  home'  for  the 

11  McDougals.   However,  over  100,000  of  the  proceeds 

12  were  ultimately  diverted  for  bringing  other  debt 

13  current." 

14  Q      Is  your  testimony  that  that  section  that 

15  you  just  read  is  not  factual? 

16  A      No,  ma'am. 

17  MR.  FISHMAN:    1  have  to  object.   He  made  a 

18  statement  which  you  are  obviously  trying  to  question 

19  him  about.   You  picked  out  one  paragraph  in  a 

20  20-some-odd-page  ~ 

21  MS.  FISHER:    We  can  go  through  all  of  it. 

22  What  his  testimony  was  is  that  there  were  no  facts 


1  and  it  was  full  of  conclusions. 

2  MR.  FISHMAN:    That  is,  1  believe,  a 

3  mischaracterization  of  his  testimony,  and  perhaps  if 

4  you  gave  him  a  chance  to  explain,  since  this  is  a 

5  discovery  deposition  and  not  a  — 

6  MS.  FISHER:    Absolutely.    I've  asked  him  to 

7  explain  before.   I've  been  very  generous  in  asking 

8  people  to  explain,  I  believe. 

9  THE  WITNESS:    One  of  the  things  that  I 

10  recall  from  my  reading  of  the  deposition  that  was  of 

1 1  some  surprise  to  me  —  excuse  me,  not  the  deposition, 

12  the  referral.   And  I  don't  know  exactly  where  it  is 

13  in  here,  but  the  author  of  this  referral  at  some 

14  point  makes  statements,  conclusions  that  signatures 

15  on  a  check  —  on  checks  that  are  in  James  McDougal's 

16  name  are  not  his  signature,  and  are,  in  fact,  the 

17  signatures  of  a  woman  named  Lisa  Anspaugh. 

18  And  I  remember  one  of  the  things  that 

19  impressed  me  was,  while  an  investigator  might 

20  question  the  authenticity  of  the  signature,  it  amazed 

21  me  that  an  investigator  was  drawing  a  conclusion 

22  that,  one,  there  was  certainly  a  forgery;  and  two. 
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1  who  the  forger  was  without  the  benefit  of  any  kind  of 

2  handwriting  analysis. 

3  And  those  were  the  kinds  of  conclusions 

4  that  in  my  experience  are  not  --  don't  give  me  a 

5  great  deal  of  confidence  that  the  person  putting 

6  together  the  document  is  concentrating  on  presenting 

7  the  facts  as  opposed  to  drawing  conclusions  from  the 

8  facts.   And  I  don't  want  their  conclusions.   I'm 
quite  capable  of  making  conclusions  based  upon 
well-founded  evidence. 

And  I  thought  it  rather  startling  that  an 
investigator  with  the  RTC  would  go  so  far  as  to  make 
those  kinds  of  statements  without  indicating  there 
was  any  basis  for  it  other  than  her  own  observation. 
That  is  an  example  of  what  I  mean  about  the 
conclusions  in  the  referral. 

Q      Okay.   Just  give  me  a  second.    I'd  like  to 
try  to  look  for  that  section,  if  you  don't  mind. 

(Pause.) 

Could  you  read  back  the  last  question  and 
answer,  please. 

(The  reporter  read  the  record  as  requested.) 
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1  BY  MS.  FISHER: 

2  Q      Mr.  Johnson,  I  believe  you  just  testified 

3  to  what  you  consider  to  be  an  improper  conclusion  -- 

4  I  won't  say  improper.    A  conclusion  in  the  criminal 

5  referral  as  opposed  to  the  facts? 

6  A      Right,  a  conclusion  that  may  have  been 

7  valid,  but  certainly  there  was  nothing  based  on  the 

8  investigator's  experience  that  would  indicate  that  it 
was  valid,  and  those  sorts  of  conclusions,  in  my 
experience  from  an  investigator's  —  as  a  prosecutor 
for  20  years  are  very  disconcerting  because  when  you 
rely  on  investigators  to  be  the  persons  who  go 
investigate  the  facts  on  which  you  rely,  to  see  them 
make  conclusions  without  appearing  to  be  well-founded 
is  an  indication  that  they're  reckless,  and  as  a  good 
prosecutor  you  want  to  take  that  into  account  in  the 
reliability  you  place  on  an  investigator. 

I  considered  the  conclusions  to  be  without 
a  basis  at  that  time  and  it  made  me  very 
uncomfortable  about  relying  on  the  representations  in 
the  referral  as  being  well-founded. 

Q      And  I  guess  I  don't  understand  how  it  was 
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1  that  you  came  to  this  level  of  discomfort  without 

2  having  looked  at  the  300-some-odd  pages  of  exhibits 

3  that  wem  with  this  referral,  just  one  reading  of  the 

4  document. 

5  A      Well,  if  I  was  reviewing  the  referral  as  I 

6  do  now,  everyday  review  referrals  for  the  purposes  of 

7  determining  whether  our  office  was  going  to  conduct 

8  an  investigation,  then  looking  at  the  exhibits  might 

9  be  something  that  I  would  do. 

10  Q      And  you  said  that  you  knew  at  that  time 

1 1  that  the  FBI  was  conducting  an  investigation  -- 

12  A      Yes. 

13  Q      --at  Madison? 

14  A      Yes. 

15  Q      And  I  think  ~ 

16  A      And  so  there  was  no  need  to  evaluate  that 

17  referral  from  the  standpoint  of  whether  an 

18  investigation  needed  to  be  initiated  on  it. 

19  Q      Okay.   Getting  back  to  what  we  were 

20  discussing  before  about  the  formal  declination  of 

21  this  criminal  referral,  what  do  you  recall  was 

22  discussed  between  Ms.  Casey  and  main  Justice  about 


1  the  notification  to  the  RTC  of  the  status  of  the 

2  criminal  referral? 

3  A      What  I  recall  Ms.  Casey  telling  me  was  that 

4  she  had  had  several  conversations  with  either  Donna 

5  Henneman  or  Deborah  Westbrook  at  the  legal  counsel 

6  office  and  that  they  had  told  her  that  Jean  Lewis  had 

7  contacted  them  on  a  number  of  occasions  about  the 

8  status  of  the  referral  and  would  she  please  notify 

9  Jean  Lewis  of  the  status  so  that  Jean  Lewis  would 

10  quit  calling  them  about  it. 

1 1  Q      And  did  she  ~  is  it  your  recollection  that 

12  she  said  please  notify  the  RTC  that  the  referral  has 

13  been  declined? 

14  A      I  don't  know. 

15  Q      Is  it  your  understanding  that  the  view  of 

16  Ms.  Westbrook  or  Ms.  Henneman  at  the  Department  of 

17  Justice  or  anyone  else  at  the  Department  of  Justice 

18  was  expressed  to  Ms.  Casey  that  the  referral  had  been 

19  declined  as  of  that  time? 

20  A      I  didn't  have  to  ask  Ms.  Casey.   There  was 

21  no  one  that  I  talked  to  or  no  one  that  ever  mentioned 

22  the  referral  to  me  that  ever  treated  that  referral  as 
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1  anything  other  than  something  that  had  occurred  in 

2  the  past.   No  one  treated  that  referral,  that  ever 

3  said  anything  to  me,  as  though  it  was  open,  that 

4  anything  needed  to  be  done  with  it  other  than  notify 

5  the  RTC,  or  that  it  affected  in  any  way  any 

6  investigation  that  was  ongoing. 

7  Q      If  the  criminal  referral  was  not  open,  why 

8  would  the  RTC  have  to  be  notified  of  the  status? 

9  A      You'll  have  to  ask  Ms.  Lewis  that. 

10  Q      Ms.  Lewis  or  Ms.  Casey? 

1 1  A      You'll  have  to  ask  Ms.  Lewis  that.   Part  of 

12  what  perhaps  would  help  you  understand  this  is  I  get 

13  inquiries  now  from  the  RTC  about  referrals  that  have 

14  been  opened,  prosecuted  and  closed  five,  six  years 

15  ago.   Cases  in  which  people  have  gone  to  court  and 

16  been  convicted  on  that  they're  still  asking  for 

17  recordkeeping  purposes,  to  be  notified  about. 

18  Having  the  RTC  call  and  ask  about  the 

19  status  of  something  that's  over  and  done  with  in  our 

20  office  is  nothing  unusual  and  is  nothing  new  and  it 

21  is  a  painstaking  recordkeeping  process.   It  happens 

22  frequently.   So  the  fact  that  an  investigator  was 


1  asking  about  what  had  happened  to  this  old  referral 

2  was  of  no  significance  to  me. 

3  Q      I  understand  your  views  as  to  the 

4  significance  of  the  criminal  referral  at  this  point 

5  in  the  deposition.    Is  it  your  recollection,  though, 

6  that  this  criminal  referral  had  never  been  formally 

7  declined  as  of  this  time? 

8  A      As  of  today? 

9  Q      No,  as  of  this  time  that  we're  talking 

10  about. 

11  A      I  have  no  idea.   My  recollection  was  that 

12  it  was  a  matter  that  was  inactive  and  not  being 

13  pursued. 

14  Q      Are  you  aware  that  Ms.  Casey  sent  a  formal 

15  declination  letter  on  the  criminal  referral  on 

16  October  27th,  1993? 

17  A      Yes,  ma'am. 

18  Q      That  was  sent  because  there  had  been  no 

19  formal  declination  prior  to  that  time;  correct? 

20  A      That's  correct.   I  reviewed  that  letter 

21  before  it  got  sent. 

22  Q      Did  you  draft  the  letter? 
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1  A      No,  Ms.  Casey  drafted  the  letter. 

2  Q      Did  she  discuss  it  with  you? 

3  A      She  did. 

4  Q      And  is  it  your  understanding  that  Ms.  Casey 

5  had  conversations  with  anyone  at  the  Department  of 

6  Justice  regarding  her  declination  of  the  criminal 

7  referral? 

8  A      As  I  indicated,  she  represented  to  me  that 

9  Donna  Henneman  and/or  Deborah  Westbrook  had  requested 

10  that  she  do  that. 

1 1  Q      Anyone  else? 

12  A      Not  that  I  recall.  Not  that  I  recall  her 

13  mentioning  to  me. 

14  Q      So  it's  your  understanding  that  prior  to 

15  the  formal  written  declination  that  was  transmitted 

16  on  October  27th,  1993,  Ms.  Casey  had  not  discussed 

17  that  declination  with  anyone  at  the  Department  of 

18  Justice  in  Washington,  D.C.? 

19  A      Other  than  -- 

20  Q      Other  than  Ms.  Henneman  and  Ms.  Westbrook 

21  about  the  housekeeping? 

22  A      I  have  no  recollection  of  her  doing  that  or 


1  advising  me  that  she  did  that.    She  may  have  talked 

2  with  someone  else,  but  not  that  I'm  aware  of  at  this 

3  time. 

4  Q      I'd  like  to  go  back  to  your  chronology  and 

5  go  back  to  the  discussions  between  the  eastern 

6  district  of  Arkansas  and  Mr.  Coleman,  and  the  letters 

7  that  went  back  and  forth  between  your  office  and  his 

8  office  on  September  15th  and  September  16th.    The 

9  letter  that  was  written  to  Mr.  Coleman  on  September 

10  16th,  do  you  recall  whether  you  had  a  part  in 

1 1  drafting  that  letter? 

^2  A      I  don't  know.    If  you  have  a  copy  of  the 

13  letter  I  could  tell  you. 

14  Q      There  you  go. 

15  MR.  FISHMAN:    For  the  record  -- 

16  MS.  FISHER:    Oh,  sorry,  the  Bates  number 

17  range  is  7654  to  7657. 

18  MR.  FISHMAN:    And  that's  the  incoming  from 

19  Mr.  Coleman  on  the  15th  and  the  outgoing  to 

20  Mr.  Coleman  on  the  16th. 

21  MS.  FISHER:    That's  correct. 

22  (Witness  reviewed  the  document.) 
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1  THE  WITNESS:    I  believe  Ms.  Casey  drafted 

2  this  letter. 

3  BY  MS.  FISHER: 

4  Q      Did  you  discuss  this  letter  with  her  when 

5  she  sent  it  on  September  16th? 

6  A      I  discussed  the  letter  that  we  received 

7  from  Mr.  Coleman  dated  the  15th  with  her  prior  to  her 

8  responding  ~  prior  to  her  drafting  the  letter  of  the 

9  16th.    Whether  I  actually  saw  the  letter  she  drafted 

10  and  sent  on  the  16th  before  she  sent  it  or  not,  I 

1 1  don't  recall,  but  we  certainly  had  discussed  the 

12  subject  matter  and  the  content  of  the  response. 

13  Q      And  I  believe  the  next  entry  on  your 

14  chronology  is  September  20th,  it  says  "phone 

15  conversation  with  Randy  Coleman"? 

16  A      Yes. 

17  Q      "I  told  him  that  we  are  ready  and  willing 

18  to  take  any  proffer  his  client  had  to  offer  but  his 

19  client  would  have  to  plead  to  felony  and  would  get  5K 

20  motion."    Do  you  recall  that  conversation  with 

21  Mr.  Coleman? 

22 A      Vaguely,  yes. 
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1  Q      Do  you  recall  what  it  was  that  Mr.  Coleman 

2  told  you  on  September  20th  regarding  his  offer  to 

3  plead? 

4  A      My  recollection  of  that  conversation  was 

5  that  it  was  the  same  as  the  letters  had  been  in 

6  Paula's  description  of  her  conversation  with 

7  Mr.  Coleman  from  September  7th,  that  it  was  ~  in 

8  general  terms,  that  he  was  still  looking  for  either  a 

9  walk  for  his  client  or  a  misdemeanor.   And  our 

10  position  was  that  that  was  unacceptable,  that  his 

1 1  client  would  have  to  plead  to  a  felony  and  receive 

12  the  benefit  of  the  information  he  provided  by  our 

13  making  a  motion  for  reduction  of  sentence  as  opposed 

14  to  not  charging  him. 

15  MR.  SCHAUER:    Would  you  mind  if  we  take  two 

16  seconds. 

17  MS.  FISHER:    Not  at  all.   Absolutely. 

18  (Recess.) 

19  BY  MS.  FISHER: 

20  Q      Who  initiated  the  September  20th  phone  call 

21  between  you  and  Mr.  Coleman? 

22  A      Mr.  Coleman  did. 
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1  Q      And  what  information  did  he  provide  at  that 

2  time  regarding  any  proffer  he  would  make? 

3  A      None. 

4  Q      No  information  whatsoever? 

5  A      None. 

6  Q      General  allegations? 

7  A      None. 

8  Q      Had  you  talked  with  Mr.  Jackson  about  what 

9  information  he  had  at  that  time? 

10  A      I  think  by  then  I  had  talked  with 

1 1  Mr.  Jackson,  but  it  seemed  to  me  by  that  time 

12  Mr.  Coleman  had  talked  about  Mr.  Coleman  and  Mr.  Hale 

13  had  talked  with  The  New  York  Times,  and  we  were  aware 

14  of  that.   The  reporters  for  the  Times  had  contacted 

15  Ms.  Casey  on  Friday,  the  preceding  Friday  --  the  20th 

16  of  September  was  a  Monday  if  1  recall  correctly  and 

17  Ms.  Casey  had  been  contacted  on  the  preceding  Friday 

18  by  The  New  York  Times  indicating  that  they  had 

19  interviewed  David  Hale  and  Randy  Coleman  for  five 

20  hours  and  wanted  comments  by  her  on  things  they  had 

21  told  her.   Other  than  the  indirect  learning  of  the 

22  information  that  Hale  supposedly  had  through  that 


1  method  I've  just  described,  Mr.  Coleman  never  made 

2  any  representations  to  me  what  Mr.  Hale  would  offer. 

3  Q      Nor,  to  your  understanding,  to  Ms.  Casey? 

4  A      Right. 

5  Q      What  is  it  that  The  New  York  Times  reporter 

6  that  visited  your  offices  —  1  hope  1  got  that  right, 

7  on  what  would  have  been  September  17th,  or  was  it  a 

8  phone  call? 

9  A      1  don't  remember.   1  was  not  present  for 

10  it.   This  was  told  to  me  by  Ms.  Casey  subsequently, 

1 1  although  it  seems  to  me  that  it  was  a  visit  because 

12  she  ~  because  she  mentioned  that  there  were  two  of 

13  them.    So  it  must  have  been  a  visit. 

14  But  my  best  recollection  at  that  time  was 

15  there  was  an  allegation  by  Mr.  Hale  that  he  could 

16  provide  information  ~  1  don't  remember  if  he 

17  directly  said  President  Clinton  or  the  implication 

18  was  that  it  would  be  concerning  President  Clinton. 

19  Q      Did  the  allegations  also  relate  to  Jim  Guy 

20  Tucker  at  that  time? 

21  A      1  don't  remember.   The  allegations  from 

22  Mr.  Hale? 
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1  Q      From  Mr.  Hale  relayed  to  you  or  relayed  to 

2  Ms.  Casey  by  this  New  York  Times  reporter? 

3  A      1  don't  remember. 

4  Q      So  you  never  discussed  that  with  Ms.  Casey 

5  at  that  time,  what  the  -- 

6  A      I'm  sure  we  did,  1  just  don't  recall 

7  whether  that  was  an  allegation  that  Mr.  Hale  made 

8  through  the  reporters,  or  allegedly  had  made  at  that 

9  time.    What  1  remember  the  focus  turned  out  to  be  on 

10  was  some  representation  that  was  subsequently 

1 1  reported  in  the  press  that  Mr.  Hale  had  some  claim 

12  that  he  had  been  pressured  by  now-President  Clinton 

13  into  making  some  sort  of  loan  at  the  bequest  of  James 

14  McDougal,  and  I  don't  remember  Mr.  Tucker  being 

1 5  mentioned  as  any  part  of  that  transaction. 

16  Q      As  any  part  of  the  transaction  as  relayed 

17  in  the  newspaper  story,  or  as  other  information  that 

18  you  received? 

19  A      As  related  as  supposedly  coming  from 

20  Mr.  Hale. 

2 1  Q      Also  on  September  20th,  is  it  your 

22  recollection  that  you  received  a  call  from  Jack 


1  Keeney,  and  1  believe  it's  indicated  on  your 

2  chronology? 

3  A      Yes. 

4  Q      Who  initiated  that  phone  call? 

5  A      1  believe  Mr.  Keeney  did.    1  would  — 

6  Mr.  Keeney  did. 

7  Q      And  am  1  correct  that  Ms.  Casey  was  out  of 

8  the  office  at  that  time? 

9  A      Yes,  if  you'll  notice  on  the  chronology, 

10  Ms.  Casey  left  for  San  Antonio  on  September  18th  to 

1 1  attend  the  orientation  session  for  new  U.S. 

12  Attorneys  ~  either  the  orientation  session  or  the 

13  Federal  Practice  Institute,  but  it  was  a  training 

14  program  that  a  number  of  the  new  incoming  U.S. 

1 5  Attorneys  were  attending  and  she  left  on  Saturday  or 

16  Sunday  to  go  to  that  and  was  in  San  Antonio,  and  I 

17  was  getting  ready  to  leave  that  day  for  a  seminar  in 

18  Alexandria,  Virginia. 

19  Q      What  do  you  recall  about  the  substance  of 

20  the  phone  conversation  with  Mr.  Keeney? 

21  A      Very  little. 

22  Q      And  I  believe  you  have  noted  on  here  that 


84 


4042 

85 

1  he  gave  you  the  names  of  Mr.  McDowell  and  Joel,  last 

2  name  unknown? 

3  A      The  best  ~  yeah,  the  best  I  recall  about 

4  this,  at  this  point  someone  had  contacted  the 

5  Department  regarding  our  plans  to  indict  Mr.  Hale, 

6  someone  from  the  media  had  contacted  somebody  in  the 

7  Department  about  this,  and  Mr.  Keeney  was  inquiring 

8  about  this  matter  and  the  status  and  the  allegations, 

9  and  I  told  him  about  the  letters  and  the 

1 0  conversations,  as  I  knew  them  to  be,  with 

1 1  Mr.  Coleman.   He  asked  that  I  fax  him  copies  of  the 

12  letters,  and  I  instructed  my  secretary  to  do  so  and 

13  she  did. 

14  Q      Is  it  your  recollection  that  Mr.  Keeney 

15  provided  you  information  that  he  had  received  from 

16  another  source  regarding  Mr.  Hale's  allegations? 

17  A      As  best  I  recall.   At  some  point  I 

18  learned  —  and  I  can't  specifically  say  whether  it 

19  was  this  phone  conversation,  although  I  tend  to 

20  believe  it  was,  that  some  reporter  ~  and 

2 1  subsequently  I  heard  it  was  the  same  reporter  that 

22  had  contacted  Ms.  Casey  on  Friday,  but  at  the  time  it 


1  was  treated  as  an  anonymous  source  -  contacted 

2  someone  he  knew  within  the  Department  of  Justice 

3  about  these  allegations  and  contentions  that  our 

4  office  was  unwilling  to  accept  or  take  this 

5  information. 

6  And  Mr.  Keeney  was  inquiring  about  whether 

7  we  had  an  investigation,  what  its  status  was  and  what 

8  was  going  on.   And  I  told  him  that  quite  to  the 

9  contrary,  that  the  representations  he  was  getting 

10  were  not  true,  that  Mr.  Coleman,  in  my  view,  was  not 

1 1  negotiating  in  good  faith  on  behalf  of  David  Hale. 

12  We  had  persistently  tried  to  get  him  to  make  his 

13  client  available  to  make  a  proffer,  and  he  had  shown 

14  no  interest  in  taking  that  step. 

15  Q      And  it's  your  recollection  that  you 

16  discussed  this  with  Mr.  Keeney  on  September  20th? 

1 7  A      Mr.  Keeney  and  I  had  four  or  five 

18  conversations,  as  I  recall,  over  the  next  several 

19  days.   And  whether  all  of  this  was  discussed  in  the 

20  first  one  or  not,  I  can't  honestly  tell  you.    I  know 

21  that  we  had  several  after  I  got  to  Alexandria  because 

22  I  ended  up  leaving  the  conference  I  was  supposed  to 
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1  attend  because  I  was  spending  so  much  of  my  time  on 

2  the  phone  dealing  with  this  matter  both  with 

3  Mr.  Keeney,  Ms.  Casey,  my  office.   It  just  ~  I  just 

4  went  back  to  Little  Rock  to  deal  with  it,  frankly. 

5  Q      Do  you  recall  that  you  had  more  than  one 

6  conversation  with  Mr.  Keeney  on  September  20th? 

7  A      On  September  20th?   I  don't  know  if  I  had 

8  more  than  one  with  him  on  September  20th.    I  know 

9  that,  like  I  said,  over  the  next  several  days  ~  I 

10  know  that  I  left  my  office  —  in  fact,  I  delayed  my 

1 1  flight  because  I  was  taking  care  of  this  stuff.    1 

12  was  supposed  to  leave  earlier  in  the  day  and  didn't 

13  end  up  leaving  until  that  night  about  6:00. 

14  MR.  FISHMAN:    That  would  be  on  the  20th. 

15  THE  WITNESS:   On  the  20th.   And  while  I  was 

16  in  the  conference  Mr.  Keeney  had  got  ahold  of  me  and 

17  left  a  message  for  me  at  the  hotel  in  Alexandria  and 

18  I  called  him  fi^om  the  hotel  and  talked  with  him,  in 

19  fact,  had  what  ~  I  recall  several  conversations  with 

20  him  over  the  next  couple  of  days,  but  I  ~  so  where 

21  each  of  those  conversations  take  place,  Ms.  Fisher,  I 

22  can't  really  tell  you.    My  best  recollection  is  I 
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1  only  had  one  with  him  while  I  was  still  in  my  office 

2  in  Little  Rock  on  the  20th. 

3  BY  MS.  FISHER: 

4  Q      And  was  it  at  that  time  that  you  faxed  him 

5  the  correspondence  between  Mr.  Coleman  and  Ms.  Casey 

6  or  Mr.  Coleman  and  the  U.S.  Attorney's  office  in  the 

7  eastern  district  of  Arkansas? 

8  A      Actually,  there  were  several  faxes  to 

9  Mr.  Keeney  because  as  additional  correspondence  came 

10  in,  I  instructed  my  secretary  via  phone  to  fax  it  to 

1 1  him.    I  was  in  Alexandria  at  the  time,  so  there  were 

12  subsequent  faxes  of  additional  letters. 

13  Q      Okay.   At  that  point,  though,  when  you  were 

14  in  Little  Rock  on  September  20th  you  did  fax  him  ~ 

1 5  and  I  probably  have  it  here  —  the  initial  letters? 

16  A      I  think  this  is  -- 

17  Q      September  15th  and  September  16th? 

18  A      Yes,  I  think  that's  the  document  you  gave 

19  me  before.   It  shows  a  fax  transmission  from  me  to 

20  Mr.  Keeney  dated  the  20th  and  this  would  have  been 

21  the  fax  that  was  initiated  by  my  secretary  at  my 

22  instruction. 
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1  Q      And  that  was  pursuant  to  a  request  by 

2  Mr.  Keeney? 

3  A      Yes. 

4  Q      And  prior  to  that  time,  these,  this 

5  correspondence  had  not  been  sent  to  the  Department  of 

6  Justice  in  Washington? 

7  A      No. 

8  Q      Is  it  your  recollection  that  in  that 

9  September  20th  conversation  with  Mr.  Keeney,  that  he 

10  directed  that  communication  be  made  to  Mr.  Coleman 

1 1  that  main  Justice  was  available  to  Mr.  Coleman  and 

12  Mr.  Hale  regarding  Mr.  Hale's  allegations,  Mr.  Hale's 

13  attempts  at  plea  agreements? 

14  A      At  some  point  in  the  next  few  days  --  at 

15  some  point  in  my  conversations  with  Mr.  Keeney,  1  do 

16  recall  that  subject  being  discussed.   I  don't 

17  remember  when  that  was  first  broached  and  so  I  can't 

18  tell  you  which  conversation  it  was  in.    And  I  don't 

19  remember  the  resolution  of  that  with  Mr.  Keeney 

20  because  that  was  not  an  idea  that  I  supported. 

21  Q      So  it's  your  understanding  that  there  was 

22  no  —  was  this  ever  done? 
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1  A      I  don't  know.    I  don't  remember  ~ 

2  Q      Not  at  your  direction? 

3  A      Did  I  ever  tell  Mr.  Coleman  that? 

4  Q      Did  you  ever  direct  ~  did  you  either 

5  yourself  or  did  you  direct  some  communication  to  be 

6  made  to  Mr.  Coleman  relaying  the  information  that 

7  main  Justice  was  available  to  him? 

8  A      Not  that  I  recall.   My  contacts  with  Randy 

9  Coleman,  other  than  the  phone  conversation  we've 

10  already  covered,  were  all  in  writing  with  the 

1 1  exception  of  calls  I  received  by  him  to  set  up 

12  meetings. 

13  Q      So  the  answer  is  no? 

14  A      As  best  I  recall.   Unless  it's  in  one  of 

15  the  letters  that  were  sent  to  Mr.  Coleman.   I  don't 

16  recall  it  being  in  one  of  the  letters. 

17  Q      Do  you  recall  discussing  with  Ms.  Casey 

18  Mr.  Keeney 's  request  to  make  it  known  to  Mr.  Coleman 

19  that  Mr.  Coleman  had  access  to  main  Justice? 

20  A      No,  I  don't. 

21  Q      So  it's  your  recollection  that  you  didn't 

22  have  conversations  with  Ms.  Casey  regarding  these 
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1  subjects  that  you  were  discussing  --  well,  this 

2  subject  that  you  had  discussed  with  Mr.  Keeney? 

3  A      I  don't  remember  having  that  conversation 

4  with  Ms.  Casey,  no. 

5  Q      Can  you  tell  me  generally  over  the  next  few 

6  days  —  and  you  said  there  was  a  series  of  phone 

7  calls  between  you,  main  Justice,  Ms.  Casey  —  can  you 

8  tell  me  generally  first  what  those  conversations  were 

9  about? 

10  A      Well,  they  were  concerning  David  Hale  and 

1 1  Randy  Coleman  and  the  response,  if  you  -  as  I'm  sure 

12  you  know,  Mr.  Coleman  faxed  a  letter  to  my  office  on 

13  September  20th  subsequent  to  my  phone  conversation 

14  with  him,  and  when  I  received  that  letter  ~ 

15  Q      I  think  I  have  it  here  if  you'd  like  to 

16  refresh  your  recollection.   It's  Bates  number  4680, 

17  4681  and  I'll  go  on  and  I  can  provide  you  also  with 

18  what  appears  to  be  a  response,  5166  to  5168. 

19  A      Okay. 

20  MR.  FISHMAN:    Dated  the  following  day,  the 

21  21st. 

22  MS.  FISHER:    Dated  the  21st,  thank  you. 


1  THE  WITNESS:   There  is  another  -- 

2  MS.  FISHER:    Am  I  missing  one?   That's  very 

3  possible. 

4  MR.  FISHMAN:    I  think  both  letters  you 

5  gave,  just  gave  to  Mr.  Johnson  are  letters  from  the 

6  U.S.  Attorney's  office  to  Mr.  Coleman. 

7  THE  WITNESS:   Let's  see,  this  is  the  letter 

8  from  ~ 

9  MS.  FISHER:    18662. 

10  THE  WITNESS:   Okay.   This  is  --  yes,  this 

11  letter,  the  one,  018662. 

12  (Discussion  off  the  record.) 

13  THE  WITNESS:    Actually,  I  would  like  to  add 

14  for  the  record  when  you  asked  me  about  the  first  two 

15  letters  and  these  dealings  with  Randy  Coleman,  I  made 

16  the  observation  to  Mr.  Keeney  in  the  phone 

17  conversations  that  I  did  not  believe  that  Randy 

18  Coleman  was  meeting  with  us  in  good  faith  and  with 

19  any  kind  of  sincerity  on  behalf  of  his  client  because 

20  when  the  reporter  talked  to  Paula,  the  reporter  had 

2 1  copies  of  our  correspondence  with  Randy  Coleman 

22  concerning  David  Hale  that  Randy  Coleman  had 
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1  provided. 

2  And  I  didn't  consider  that  to  be  the  act  of 

3  someone  who  is  sincerely  interested  in  negotiating  a 

4  resolution  to  their  potential  criminal  charges  and 

5  cooperating  with  the  government.   I  considered  that 

6  an  act  of  bad  faith. 

7  MR.  FISHMAN:    Excuse  me  a  second. 

8  (Discussion  off  the  record.) 

9  BY  MS.  FISHER: 

10  Q      Here  is  another  letter,  Bates  number  17493, 

1 1  I  think  also  on  the  date  of  September  20.    And  I 

12  believe  now  that  you  probably  have  — 

13  A      Yes,  I  have  ~  I  have  the  letters  dated 

14  September  15th  and  16th. 

15  Q      Which  we've  already  discussed? 

16  A      Which  we've  already  discussed.   And  then  I 

1 7  have  in  front  of  me  a  letter  to  me  from  Mr.  Coleman 

18  dated  the  20th  that  was,  I  believe,  faxed  to  our 

19  office,  another  one  to  Paula  Casey  dated  the  20th 

20  that  is  shown  to  be  hand-delivered,  and  then  one 

21  dated  the  20th  signed  by  me  to  Mr.  Coleman,  and  then 

22  one  dated  the  21st  to  Mr.  Coleman  and  signed  by  - 
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1  the  signature  is  Paula  Casey's  as  written  by  her 

2  secretary. 

3  Q      Turning  to  the  September  20th  letter  from 

4  Randy  Coleman  to  you.  Bates  number  17493? 

5  MR.  FISHMAN:    Off  the  record  for  a  second. 

6  (Discussion  off  the  record.) 

7  BY  MS.  FISHER: 

8  Q      I  believe  in  the  third  sentence  it  states 

9  "I  have  previously  indicated  to  Fletcher  some  time 

10  ago  very  definitive  areas  in  which  Mr.  Hale  had 

1 1  knowledge  and  also  reviewed  a  list  of  names  involved 

12  as  well." 

13  At  the  time  you  received  this  letter,  did 

14  you  discuss  such  information  with  Mr.  Jackson? 

15  A      No. 

16  Q      This  did  not  cause  you  to  try  to  discover 

17  what  it  was  that  Mr.  Coleman  was  referring  to? 

18  A      No. 

19  Q      Or  had  you  already  had  ~ 

20  A      From  Mr.  Jackson? 

21  Q      Yes. 

22  A      No. 
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1  Q      Why  is  that? 

2  A      Because  I  had  been  dealing  with  Mr.  Coleman 

3  directly.   And  Mr.  Coleman  at  this  time  knew  that  any 

4  negotiations  he  had  to  make  on  behalf  of  Mr.  Hale 

5  were  with  me  and  not  with  Mr.  Jackson  and  — 

6  Q      Was  Mr.  Jackson  taken  off  of  the  case  at 

7  that  point,  as  of  September  20th? 

8  A      No,  ma'am. 

9  Q      Was  he  involved  in  these  negotiations  with 

10  Mr.  Coleman  at  all? 

1 1  A      No,  ma'am. 

12  Q      Was  he  involved  in  the  Hale  investigation 

13  and  the  investigation  relating  to  Madison  at  this 

14  point,  September  20th,  1993? 

15  A      There  had  been,  as  best  I  recall,  subpoenas 

1 6  issued  on  the  Madison  investigation,  subpoenas  to  the 

1 7  RTC  by  this  point,  but  his  main  concentration,  of 

1 8  course,  was  on  the  Hale  investigation  because  it  was 

19  scheduled  for  presentation  to  the  grand  jury  the 

20  following  day. 

21  Q      But  it's  your  testimony  that  he  never 

22  indicated  to  you  what  these  very  definitive  areas  in 
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1  which  Mr.  Hale  had  knowledge  were  or  a  list  of  names 

2  involved? 

3  A      That's  Mr.  Coleman's  version  of  the 

4  conversation. 

5  Q      But  what  I'm  asking  you  is  Mr.  Jackson 

6  never  indicated  this  information  to  you? 

7  A      He  never  ~  no,  he  did  not.    He  did  not 

8  indicate  to  me  that  that  had  ever  occurred  or  that 

9  any  such  information  like  that  had  happened,  and  1 

10  had  sought  that  information  from  Mr.  Coleman 

1 1  directly,  and  Mr.  Coleman  had  never  provided  it  to  me 

12  other  than  to  claim  he  had  told  Fletcher  in  the  past 

13  in  this  letter. 

14  Q      Did  you  discuss  this  with  Mr.  Jackson  at 

15  the  time? 

16  A      No,  ma'am. 

17  Q      Prior  to  sending  the  next  ~  well,  I  don't 

18  know  which  one  was  first,  actually,  so  I  can't  say 

19  that. 

20  A      The  next,  the  letter  in  response  to  this 

21  was  the  letter  dated  September  21st. 

22  Q      Okay.   So  prior  to  sending  the  September 
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1  21st  letter,  which  I  can't  seem  to  find,  did  you 

2  discuss  that  with  Mr.  Jackson? 

3  A      No. 

4  Q      Okay.   Getting  back  to  your  conversations 

5  with  Mr.  Keeney  and  Ms.  Casey  over  the  weekend  of  the 

6  20th  -- 

7  A      Can  1  go  back  on  these  letters  a  minute 

8  because  now  having  reviewed  these  later  letters,  I 

9  think  I  need  to  correct  something  I  said  earlier. 

10  Q      Sure.   Absolutely. 

1 1  A      You  asked  me  if  Mr.  Coleman  had  initiated 

12  the  phone  conversation  with  me. 

13  Q      Uh-huh. 

14  A      And  as  1  recall,  reviewing  this  letter  and 

15  these  letters  —  and  remember,  there  are  two  letters 

16  from  Mr.  Coleman.   1  need  to  correct  that  because 

17  what  1  recall  is  that  Mr.  Coleman  initiated  the 

18  contact  on  the  20th,  but  1  now  recall  that  he  did  so 

19  by  his  first  letter  dated  September  20th  and  that  I 

20  phoned  him  in  response  to  that  letter. 

21  MR.  FISHMAN:    For  the  record  that's  7632. 

22 THE  WITNESS:    Right. 
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1  MR.  FISHMAN:    Just  so  we're  clear  which  one 

2  was  the  first,  what  Mr.  Johnson  believes  was  the 

3  first  letter  on  the  20th  that  he  received  from 

4  Mr.  Coleman. 

5  BY  MS.  FISHER: 

6  Q      Okay. 

7  A      So  this  letter  marked  7632  1  received,  and 

8  1  called  Mr.  Coleman  in  response  to  that  letter  and 

9  had  the  conversation  that  we  had  and  then  1 

10  documented  my  phone  conversation  with  Mr.  Coleman  in 

1 1  my  letter  dated  September  20th. 

12  Q      Did  you  take  any  notes  of  this 

13  conversation? 

14  A      1  don't  know  if  1  did  or  not.    Probably  I 

15  did.    I  believe  that  1  dictated  the  letter  shortly 

16  after  my  conversation  with  Mr.  Coleman  ended  because, 

17  as  1  indicated  earlier,  1  was  scheduled  to  leave  to 

18  come  here  for  a  conference.  All  of  this  was 

19  happening  as  1  was  supposed  to  be  leaving,  and  1  was 

20  trying  to  take  care  of  it. 

21  The  second  letter  by  Mr.  Coleman  dated  the 

22  20th  I  did  not  receive  before  1  left.    1  did  not 
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1  receive  this,  as  I  recall,  until  the  next  day  when  it 

2  was  faxed  to  me  by  my  secretary.   In  fact,  on  the 

3  copy  I'm  looking  at,  which  is  number  017493,  there  is 

4  a  number  down  at  the  bottom  that  has  a  room  335,  and 

5  my  guess  is  that  is  the  hotel  number  and  my  room 

6  number  in  the  hotel  in  Alexandria  that  my  secretary 

7  wrote  on  there  so  she  could  fax  this  letter  to  me. 

8  So  I  did  not  receive  this  letter  until  I 

9  was  in  Alexandria,  and  dictated  the  response  that  is 

10  over  Ms.  Casey's  signature  to  her  secretary  over  the 

1 1  phone.   And  so  I  was  not  in  the  office  to  discuss  the 

12  representations  that  Mr.  Coleman  made  in  his  second 

13  letter  on  the  20th  with  Mr.  Jackson  because  I  was  in 

14  Alexandria. 

15  I  had  talked  to  Mr.  Coleman  and  told  him 

16  basically  what  I  wrote  him  in  my  letter  of  the  20th, 

17  and  at  no  time  did  Mr.  Coleman  ever  indicate  to  me 

18  that  David  Hale  ~  what  David  Hale  could  or  would  do 

19  other  than  claim  that  he  would  do  something  if  we 

20  would  just  not  indict  him.   And  I  told  him  repeatedly 

21  that  what  we  needed  for  him  to  do  was  to  sit  down  and 

22  give  a  full  proffer  under  immunity  of  what  he  could 
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1  testify  to  and  go  from  there,  and  that  was  the  one 

2  step  that  Mr.  Coleman  would  never  do  and  never  take 

3  seriously  until  October  2 1st. 

4  Q      The  conversations  that  you  had  over  the 

5  weekend  while  you  were  in  Alexandria  with  Ms.  Casey 

6  and  Mr.  Keeney  that  we  were  just  discussing  before 

7  around  this  September  20th  date,  was  Mr.  Jackson 

8  involved  in  any  of  those  conversations? 

9  A      No. 

10  Q      Are  you  aware  of  any  conversations  between 

1 1  Mr.  Keeney  and  Mr.  Jackson  around  that  time? 

12  A      I'm  not  aware  of  any,  but  if  Mr.  Keeney  had 

13  contacted  Mr.  Jackson,  I  don't  —  I  don't  recall 

14  anybody  ever  telling  me  that,  but  Mr.  Jackson  would 

15  have  been  in  Little  Rock  and  I  was  in  Alexandria. 

16  Q      Did  Ms.  Casey  have  any  conversations  with 

17  Mr.  Jackson  about  this  issue  — 

18  A      No. 

19  Q      ~  during  that  time  period? 

20  A      Not  that  I  recall,  no. 

21  Q      Can  you  tell  me  generally  the  substance  ~ 

22  well,  you  told  me  generally  that  you  discussed  the 


4050 

101 

1  Hale  investigation  and  these  Hale  allegations  over 

2  that  weekend  with  Mr.  Keeney  and  Ms.  Casey? 

3  A      Actually,  it  was  not  a  weekend;  it  was  the 

4  middle  of  the  week  actually.   I  left  on  Monday 

5  evening  for  Alexandria  and  1  believe  this  conference 

6  was  occurring  Tuesday,  Wednesday,  and  Thursday. 

7  Q      Okay.    I  see.    I  apologize.   I  believe  that 

8  you  told  me  that  the  conversation  centered  around  the 

9  Hale  allegations  that  had  come  to  Mr.  Keeney. 

10  A      It  centered  ~  it  centered  less  around  the 

1 1  allegations  than  around  the  process  at  that  point. 

12  Q      Is  it  your  recollection  that  Mr.  Keeney 

13  suggested  that  Ms.  Casey  recuse  herself  from  the  case 

14  at  that  time? 

15  A      He  absolutely  did. 

16  Q      And  what  is  the  substance  of  what  you 

17  recall  him  saying? 

18  A      This  was  a  conversation  ~  1  remember  this 

19  conversation  a  little  bit  better  than  others  because 

20  I  remember  that  this  occurred  while  I  was  in 

21  Alexandria,  and  I  found  Mr.  Keeney's  suggestion  that 

22  Paula  recuse  herself  occurred  after  the  letters  had 


1  been  completed.   In  fact,  if  you'd  like  me  to  go  into 

2  the  background  of  that,  when  1  received  the  second 

3  Coleman  letter  dated  the  20th,  I  made  Mr.  Keeney 

4  aware  of  that  when  he  called  me  in  Alexandria.   I 

5  believe  I  had  Valerie  fax  that  letter  to  him.    I  also 

6  told  him  that  I  was  drafting  a  response  for 

7  Ms.  Casey's  signature  and  the  gist  of  my  response. 

8  And  I  remember  very  specifically  that  Mr.  Keeney 

9  thought  my  proposed  response  was  exactly  on  target 

10  and  he  was  in  full  agreement  with  it. 

1 1  And  then  he  brought  up  the  subject  of  Paula 

12  Casey  recusing  herself   And  frankly  it  surprised  me 

13  and  greatly  disappointed  me  that  Mr.  Keeney  would 

14  have  that  response,  and  I  told  him  that  1  adamantly 

15  opposed  that  idea  and  told  him  why  I  adamantly 

16  opposed  that  idea. 

17  Q      Was  it  your  understanding  that  he  was 

18  suggesting  that  Ms.  Casey  recuse  herself  from  the 

19  Hale  investigation,  from  the  Hale  allegations  or  from 

20  the  Madison  investigation  or  all  three? 

21  A      There  was  no  conversation  at  that  point 

22  concerning  the  Madison  investigation. 
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1  Q      Meaning  you  didn't  bring  the  Madison  ~  the 

2  Madison  investigation  ~ 

3  A      All  of  these  conversations  focused  on  the 

4  indictment  —  pending  indictment  of  David  Hale  on  the 

5  21st,  the  same  day  the  conversations  were  occurring 

6  for  the  fraud  related  to  SBA  and  Hale's  contentions 

7  that  he  had  important  things  to  say  about  important 

8  people. 

9  Q      So  was  it  at  this  point  that  the  Hale 

10  investigation  and  the  Madison  investigation  were  now 

1 1  separate,  unrelated  cases? 

12  A      No,  they  weren't  separate,  but  the  focal 

13  point  at  that  point  was  finishing  the  first  step  of 

14  the  process,  which  was  the  indictment  of  David  Hale 

1 5  on  the  SBA  fraud.   The  conversation  was  about  that. 

16  1  believe  in  one  of  Mr.  Coleman's  letters  is  where  he 

17  brings  up  the  idea  of  Ms.  Casey  recusing  herself  and 

1 8  the  comments  by  Mr.  Keeney  about  recusal  solely 

19  related  to  Randy  Coleman's  contention  that  simply 

20  because  Paula  Casey  had  been  appointed  by  President 

21  Clinton  that  our  office  needed  to  recuse  itself. 

22 And  I  told  Mr.  Keeney  that  1  thought  that 
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1  assertion  was  ridiculous.   Given  the  bad  faith  that 

2  Mr.  Coleman  had  demonstrated  to  me  in  not  making  his 

3  client  available  for  proffer,  that  if  the  Department 

4  took  the  position  that  somebody  could  go  to  the 

5  press,  make  a  claim  that  a  U.S.  Attorney  appointed  by 

6  a  President  would  be  biased  against  their  position 

7  and  the  Department  would  act  on  that  basis  for 

8  recusal,  they  might  as  well  shut  down  the  U.S. 

9  Attorney's  office  in  Little  Rock  for  the  next  four 

10  years  because  every  significant  case  we  investigated 

1 1  would  be  met  with  that  allegation.   And  I  think 

12  that's  almost  precisely  the  quote  of  what  I  told 

13  Mr.  Keeney. 

14  Q      So  you  don't  recall  that  Madison  Guaranty 

15  Savings  &  Loan  in  Little  Rock,  the  fact  that  it  may 

16  have  been  involved  with  loans  to  Mr.  Clinton  and 

17  Mr.  Tucker,  Whitewater  Development  Corporation,  any 

18  allegations  surrounding  that  matter  were  brought  up 

19  or  discussed  with  Mr.  Keeney  — 

20  A      My  recollection  is  -- 

21  Q      ~  during  this  time  period? 

22  A      My  recollection  in  this  first  conversation 
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1  is  that  they  were  not. 

2  Q      What  about  the  conversations  that  you  had 

3  over  the  next  couple  days? 

4  A      No.    They  were  eventually  discussed  with 

5  Mr.  Keeney  in  conversations  later  in  October,  but  not 

6  during  this  time  frame. 

7  Q      So  your  recollection  is  between  September 

8  and  October  of  1993  in  your  discussions  with 

9  Mr.  Keeney  or  Ms.  Casey  ~ 

10  A      Those  are  separate. 

1 1  Q      Okay. 

12  A      With  Mr.  Keeney  the  answer  is  no.    With 

13  Ms.  Casey  the  answer  is  yes. 

14  Q      Well,  I  was  going  to  say  between  Ms.  Casey 

15  and  Mr.  Keeney. 

16  A      I  don't  know  about  --  1  don't  believe  that 

17  Ms.  Casey  and  Mr.  Keeney  talked  about  them.    I  don't 

18  know  because  I  was  not  part  of  their  conversations. 

19  I  know  that  Ms.  Casey  and  1  talked  about  them 

20  regarding  Mr.  Tucker  and  the  President  and  other 

21  people  and  the  potential  for  recusal.   That 

22  conversation  occurred  shortly  after  these 
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1  conversations. 

2  Q      Would  that  have  occurred  after  the 

3  September  23rd  newspaper  article  relating  to 

4  Mr.  Hale's  allegations? 

5  A      It  certainly  did  occur  after  that.    It 

6  might  have  also  occurred  before  that. 

7  Q      Well,  why  don't  you  tell  me  a  little  bit 

8  about  your  conversations  with  Ms.  Casey  and  how  these    ■ 

9  matters  related? 

10  A      What  I  recall  --  and  you  are  talking  about 

1 1  this  group  of  conversations? 

12  Q      Well,  I  want  to  focus  on  this  time  period. 

13  MR.  FISHMAN:    Which  time  period? 

14  MS.  FISHER:    September  20th. 

15  THE  WITNESS:    Through  the  end  of  that 

16  week? 

17  BY  MS.  FISHER: 

18  Q      Maybe  through  the  end  of  that  week. 

19  A      All  right.    An  awful  lot  happened  during 

20  that  time  because  Paula  was  in  San  Antonio,  I  was  in 

21  Alexandria,  and,  frankly,  both  of  us  spent  so  much 

22  time  on  the  phone  dealing  with  this  whole  thing  that 
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1  we  decided,  I  believe  on  Thursday  morning,  that  it 

2  was  fruitless  for  both  of  us  to  try  to  remain  at  our 

3  conferences  and  agreed  to  fly  back  to  Little  Rock  and 

4  meet  in  Little  Rock  and  see  if  we  could  deal  with  all 

5  of  this  from  Little  Rock. 

6  And  so  we  both  did.    We  returned.   Each  of 

7  us  returned  early  from  our  conferences,  arriving  back 

8  at  different  times  on  the  23rd.    She  arrived  back 

9  before  I  did  ~  earlier  in  the  day  before  I  did,  and 

10  we  met  the  next  day  with  the  FBI  concerning  all  of 

1 1  this  issue.   During  the  course  of  this  when  I 

12  received  the  call  from  Mr.  Keeney,  I  believe  he  had 

13  indicated  to  me  he  had  attempted  to  get  ahold  of 

14  Paula  and  had  left  a  message  for  her  at  the 

15  conference  in  San  Antonio  but  had  not  heard  back  from 

16  her  at  the  time  I  talked  with  him. 

17  I  beeped  Paula  and  my  recollection  is  that 

18  when  she  and  I  talked,  that  she  had  received  the 

19  message  from  Keeney.   1  believe  she  had  tried  to 

20  return  his  call,  but  had  not  reached  him  and  may  have 

21  gotten  another  message  from  him,  but  that  she  and  1 

22  talked  before  she  had  been  able  to  reach  Mr.  Keeney. 
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1  And  1  filled  her  in  on  what  Mr.  Keeney  wanted  to 

2  discuss  with  her  as  he  represented  to  me  and  1  filled 

3  her  in  on  it  ~ 

4  Q      Just  to  keep  this  straight,  this  was  the 

5  information  that  they  had  received  at  the  Department 

6  of  Justice? 

7  A      This  was  everything  concerning  Hale,  our 

8  pending  indictment,  the  letters,  the  representation 

9  to  the  Department  from  this  anonymous  source  that  our 

10  office  was  unwilling  to  hear  this  information. 

1 1  Q      And  what,  was  recusal  discussed  at  that 

12  time? 

13  A      I  told  her  at  that  time -- 

14  Q      Before  she  called  Mr.  Keeney  back? 

15  A      Mr.  Keeney  had  brought  up  the  subject  of 

16  recusal  and  1  told  her  on  the  phone  what  my  reaction 

17  was  and  what  my  reasons  were.   By  this  time,  Paula 

18  and  I  had  been  working  together  as  managers  for  less 

19  than  two  weeks,  and  I  didn't  know  Paula  Casey  and  she 

20  didn't  know  me  except  that  I  existed  in  the  months 

21  that  she  had  become  U.S.  Attorney. 

22  And  1  didn't  know  how  far  --  exactly  what 
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1  Paula's  position  would  be  on  this,  but  one  thing  I 

2  promised  Paula  Casey  when  I  took  the  first 

3  assistant's  job  is  that  she  would  never  have  to 

4  figure  out  where  I  was  coming  from  because  I  would  be 

5  pretty  straightforward,  in  fact,  very  straightforward 

6  with  her,  and  I  was  on  this  occasion  extremely 

7  straightforward,  if  not  aggressive  with  her. 

8  Q      And  your  response  to  Mr.  Keeney,  which  you 

9  expressed  to  Ms.  Casey,  was  that  she  shouldn't  recuse 

10  just  because  she  was  appointed  by  President  Clinton? 

1 1  A      She  should  not  recuse,  no,  you  have  to  take 

12  into  account  all  the  circumstances. 

13  Q      Okay.    Why  don't  you  tell  me  what  your 

14  understanding  of  all  the  other  circumstances  were, 

15  because  I  didn't  hear  that  from  there. 

16  A      We  had  a  municipal  judge  who  had  violated 

17  the  law  in  a  case  that  had  nothing  to  do  with  any 

18  other  significant  public  figure  other  than  an 

19  attorney  and  a  stock  broker.    He  was  on  the  verge  of 

20  being  indicted.    He  had,  in  my  view,  for  at  least  two 

21  weeks  since  I  had  become  first  assistant  played  games 

22  with  us  through  his  attorney  about  whether  he  had 
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1  information  that  he  wanted  to  proffer.    He  had  been 

2  given  repeated  messages  that  the  way  to  get  this  done 

3  was  to  make  himself  available  for  an  immunized 

4  proffer  taken  by  the  investigators  who  would  then 

5  share  the  information  with  us,  but  that  he'd  have  to 

6  agree  to  take  a  felony  plea  and  he  would  get  his  cut 

7  in  sentencing  rather  than  through  no  prosecution  at 

8  all  or  a  misdemeanor. 

9  And  his  attorney  had  shown  absolutely  no 

10  willingness  to  do  that  and  had  by  that  point, 

1 1  frankly,  in  my  view,  attempted  to  manipulate  us 

12  through  the  use  of  the  press  to  avoid  indicting  him, 

13  as  evidenced  by  what  I  considered  to  be  his 

14  self-serving  and  somewhat  misleading  letters  and  by 

15  the  fact  that  he  and  his  client  had  spent  five  hours 

16  talking  to  a  New  York  Times  reporter  telling  him  more 

17  than  he  was  willing  to  tell  us  and  disclosing 

18  correspondence. 

19  I  didn't  consider  that  to  be  the  acts  of  an 

20  attorney  who  was  sincerely  trying  to  make  his  client 

21  available  to  provide  information.    Under  those 

22  circumstances  --  and  then  to  call  --  and  then  to  have 
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1  the  press  person  call  the  Department  of  Justice  and 

2  accuse  us  of  not  listening,  I  considered  that  to  be 

3  the  height  of  manipulation. 

4  Q      And  how  does  that  relate  to  the  issue  of 

5  Mr.  Keeney's  belief  that  Ms.  Casey  should  recuse 

6  herself? 

7  A      Because  all  the  Department  had  at  that  time 

8  was  supposedly  a  statement  by  the  defendant  to  a  New 

9  York  Times  reporter  that  he  knew  something  when  that 

10  very  defendant  was  not  willing  to  come  in  and  tell 

1 1  investigators  what  he  actually  knew.   And  what  I  told 

12  Mr.  Keeney  is  if  you  permit  a  public  official,  as 

13  David  Hale  was,  to  go  to  the  press  and  make  a  claim 

14  like  that  and  on  that  basis  force  an  entire  office  to 

15  recuse  itself  based  on  that  investigation,  you  might 

16  as  well  close  this  office  for  four  years.   Every  time 

17  we  get  to  a  significant  figure  they  can  run  out  and 

18  make  any  irresponsible  allegation  they  want.    If  you 

19  don't  give  us  an  opportunity  to  measure  whether 

20  that's  true  and  attempt  to  corroborate  it  and  put  the 

21  person  to  the  test  by  coming  in  to  the  investigators 

22  and  telling  us  what  they  know,  if  you  don't  require 
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1  that  before  you  trigger  recusal,  just  shut  down  the 

2  office. 

3  Q      Was  it  your  understanding  that  the  source 

4  that  the  Department  of  Justice  had  relating  to  this 

5  information  ~  strike  that. 

6  As  of  this  September  20th  phone  call,  did 

7  you  have  knowledge  that  that  source  that  Mr.  Keeney 

8  had  received  this  information  from  was  a  reporter? 

9  A      That  was  my  understanding  then. 

1 0  Q      That  was  your  understanding  at  the  time? 

1 1  A      Uh-huh. 

12  Q      From  Mr.  ~  from  whom? 

13  A      It  would  have  been  from  Mr.  Keeney,  as  best 

14  I  know. 

15  Q      So  you  believed  that  —  it's  your  testimony 

16  that  Mr.  Keeney  told  you  that  the  source  of  these 

17  allegations  was  a  reporter? 

18  A      I  don't  know.    It  was  not  ~  1  don't  know 

19  whether  it  was  in  the  first  conversation  or  not.    I 

20  know  that  it  was  represented  as  an  anonymous  tip  to 

21  the  Department,  but  my  recollection  is  that  it  was 

22  somebody  associated  with  the  media  who  knew  somebody 
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1  in  the  Department  ~  well,  that  the  Department  person 

2  considered  reliable. 

3  Q      And  it's  your  testimony  that  you  knew  that 

4  as  of  this  time  when  you  presented  these  views  to  him 

5  on  the  initial  September  20th  phone  call? 

6  A      1  don't  remember.   Although  that  would 

7  not  ~  that  part  of  it  is  inconsequential. 

8  Q      I  would  say  that  50  percent  of  your  last 

9  answer  was  based  very  much  so  on  that  part. 

10  A      No.    My  answer  ~ 

11  Q      On  where  these  allegations  were  coming 

12  from? 

13  A      That's  right.   David  Hale  only  put  the 

14  allegations  into  the  press. 

15  Q      But  if  you  didn't  know  that  Mr. -- 

16  A      David  Hale  didn't  call  the  Department  and 

17  say  and  give  them  a  statement. 

18  Q      How  was  it  that  you  knew  who  the  source  was 

19  if  we  didn't  know  who  the  source  was? 

20  A      We  do  know  who  the  source  is  now.    It  was 

21  JeffGerth. 

22  Q      But  I'm  talking  as  of  September  20th. 
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1  A      The  source  to  the  Department  acting  as  a 

2  voice  for  David  Hale  was  of  no  consequence  to  me,  in 

3  my  opinion.    What  was  of  consequence  to  me,  in  my 

4  opinion,  was  the  only  place  David  Hale  was  willing  to 

5  make  the  allegation  was  to  a  reporter. 

6  Q      Okay.    Did  Mr.  Keeney  make  you  aware  that 

7  it  was  not  only  his  opinion  but  others'  within  the 

8  Department  of  Justice  view  that  Ms.  Casey  should 

9  recuse  herself  from  the  Hale  case  if  not  at  least  the 

10  Hale  investigation  of  the  Hale  allegations? 

1 1  MR.  FISHMAN:    At  what  point? 

12  MS.  FISHER:    As  of  September  20th,  around 

13  the  same  time  of  these  discussions. 

14  THE  WITNESS:    I  don't  remember  him -- he 

15  certainly  made  his  view  known  then  because  he  brought 

16  up  the  subject  of  recusal.   I  don't  remember  him 

17  making  any  indication  at  that  time  that  he  had  had 

18  any  other  discussion  with  other  people  or  that  any 

19  other  persons  felt  that  way.   He  certainly  did  later. 

20  BY  MS.  FISHER: 

21  Q      And  who  was  that? 

22  A      It  seems  to  me  that  Gerry  McDowell  was  of 
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that  view.    I  don't  really  remember  who  else 
Mr.  Keeney  told  me  about.    I  do  remember  having  a 
phone  conversation  and  conference  call  with  both 
Mr.  Keeney  and  Mr.  McDowell  in  which  they  expressed 
that  view  to  me. 

Q      Over  the  next  several  days  during  your 
phone  conversations  with  Mr.  Keeney  and/or 
Mr.  McDowell,  did  they  provide  you  with  any  further 
information  of  what  Mr.  Hale  was  alleging? 

A      Nobody  ever  did. 

Q      No  one  ever  informed  that  you  Mr.  Hale,  for 
example,  was  alleging  making  allegations  related  to 
Whitewater  Development? 

A      No.    At  some  point  1  read  whatever  it  was 
Mr.  Hale  said  to  the  media.   That  was  the  only  thing 
that  I  was  aware  that  Mr.  Hale  supposedly  said,  and 
that  was  to  the  media.   No  one  made  me  aware  of 
anything  else  that  Mr.  Hale  was  supposedly  alleging. 

Q      Okay.    I'm  sorry.    That  was  probably  an 
ill-phrased  question,  but  what  I'm  trying  to  get  at 
is  what  it  was  that  Mr.  Keeney  or  others  at  the 
Department  of  Justice  told  you  about  their  sources 
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being  media  or  someone  else,  what  that  information 
was  regarding  the  allegations  that  Mr.  Hale  was 
making  at  that  time? 

A      No. 

MR.  FISHMAN:    You  mean  other  than  what 
appeared  in  the  press? 

BY  MS.  FISHER: 

Q      Yes,  other  than  what  appeared  in  the 
press. 

A      I  don't  remember  there  being  any  specific 
discussion  about  what  allegations  Mr.  Hale  was  making 
from  anybody,  but  if  they  did  advise  me  of  them,  I 
don't  know  that  that  would  have  been  of  any  import  to 
me  under  the  circumstances. 

Q      So  you  didn't  recall  any  discussion  of 
Madison  Guaranty  or  that  cropping  up  in  any  way? 

A      Initially,  no.    Eventually,  yes. 

Q      "Eventually"  meaning  how  soon  after? 

A      I  don't  believe  there  were  any 
conversations  with  Mr.  Keeney  or  Mr.  McDowell  about 
Madison  that  week.   There  certainly,  the  next  week  I 
really  don't  remember.   Certainly  in  early  October 
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1  there  were.   Some  of  which  were  initiated  by  me. 

2  Q      So  you  don't  recall  any  discussion  of  loans 

3  made  to  President  Clinton  —  now-President  Clinton, 

4  now-Govemor  Tucker  or  Whitewater  Development 

5  Corporation  from  Madison  relating  in  some  way  to 

6  Capital  Management  or  David  Hale? 

7  A      Do  I  ever  remember  that  being  discussed? 

8  At  some  point. 

9  Q      Do  you  remember  it  in  this  September  time 

10  frame? 

11  MR.  FISHMAN:    Again,  I  don't  mean  to 

12  belabor  the  point,  but  other  than  what  appeared  in 

13  the  press?  And  I'm  not  suggesting  that  this  appeared 

14  in  the  press. 

15  BY  MS.  FISHER: 

1 6  Q      Other  than  w  hat  appeared  in  the  September 

17  23rd  article. 

18  A      With  Mr.  Keeney  and  Mr.  McDowell? 

19  Q      Uh-huh. 

20  A      I  don't. 

21  Q      So  your  understanding  of  their  reason  that 

22  they  wanted  Paula  Casey  to  recuse  from  the  matter  as 
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1  of  September  20th  was  what? 

2  A      Solely  based  on  Randy  Coleman's  assertion 

3  in  one  of  his  letters  that  Paula  Casey  could  not  be 

4  impartial. 

5  Q      So  during  these  conversations,  and  I'll  -- 

6  September  20th  and  the  week  after  it,  was  the  subject 

7  of  Ms.  Casey's  relationship  with  now-Govemor  Tucker 

8  discussed  at  all? 

9  A      With  whom? 

10  Q      With  Ms.  Casey? 

1 1  A      And? 

12  Q      And  now-Govemor  Tucker  or  his  wife? 

13  A      With  whom  did  the  discussion  occur,  you 

14  mean  with  Mr.  Keeney  or  Mr.  McDowell? 

15  Q      Anyone. 

16  A      Yes,  it  did. 

17  Q      Can  you  tell  me  what  the  substance  of  that 

18  discussion  was,  and  who  you  had  it  with? 

19  A      As  I  indicated  before,  Paula  and  I  both 

20  came  back  to  Little  Rock  to  deal  with  this  situation, 

21  and  one  of  the  things  we  did  was  to  schedule  a 

22  meeting  with  the  FBI.    That  meeting  was  attended  by 
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1  Don  Whitehead  who  is  the  ASAC,  Steve  Irons  who  is  in 

2  charge  of  the  white  collar  crime  squad;  David  Reign 

3  who  is  the  agent  assigned  to  the  investigation; 

4  Gretchen  Hall,  who  was  the  financial  analysis. 

5  Fletcher  Jackson,  myself,  and  Ms.  Casey. 

6  Various  people  left  at  various  stages  in 

7  this  meeting,  but  at  some  point  during  that  meeting, 

8  there  was  a  discussion  about  generally  what  the  FBI 
was  looking  at.    I  believe  it  was  in  this  meeting 
that  this  discussion  occurred. 

Q      This  is  the  September  24th  meeting  related 
on  your  chronology? 

A      Uh-huh.    I  know  that  part  of  the  meeting 
was  about  the  FBI's  dissatisfaction  with  how  Fletcher 
was  handling  the  matter.   In  fact  there  was  obvious 
animosity  between  Fletcher  Jackson  and  Gretchen  Hall 
during  that  meeting  and  that  related  to  the  Madison 
part,  that  didn't  relate  to  the  David  Hale  part. 

And  after  the  initial  portion  of  that 
meeting  I  remained  with  the  agents  and  with 
Mr.  Jackson,  and  discussed  specific  investigative 

steps  to  be  taken  and  how  they  would  be  taken 
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1  because,  at  that  time,  I  viewed  the  situation  as  one 

2  in  which  I  had  a  management  problem  in  which  the  team 

3  assigned  to  work  together  was  not  working  together 

4  very  well. 

5  Q      Well,  I  think  what  I  asked  you  was  — 

6  A      Was  about  the  discussion. 

7  Q      Was  the  discussion  with  Tucker? 

8  A      What  I  don't  recall  is  whether  it  was  after 
that  meeting  that  there  was  another  meeting  in  which 
we  discussed  that,  or  whether  it  occurred  at  that 
meeting,  because  at  the  time  we  had  the  meeting  in 
which  Paula  Casey  was  present  and  at  least  Steve 
Irons  from  the  FBI  was  present.   I  don't  recall 
whether  David  Reign  was  present.   And  I  was  present. 

So  I  remember  at  least  three  of  us  there 
including  Steve  Irons  fi^om  the  FBI.    I  believe  Don 
Whitehead  was  also  there  as  best  I  recall.   But  it 
was  after  we  learned  what  the  FBI  was  looking  at  with 
regard  to  Madison,  or  wanted  to  look  at  with  regard 
to  Madison  that  we  were  unable  to  get  the  records  on 
because  their  allegations  included  allegations  that 
Tucker  had  been  involved  in  matters  that  they  wanted 
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1  to  look  at.   And  it  was  in  having  received  those 

2  allegations,  Paula  made  it  clear  from  up  front  that 

3  if,  in  fact,  there  was  information  developed  about 

4  Tucker  that  warranted  legitimate  pursuit  and  about 

5  one  or  two  other  people  that  were  named,  that  she 

6  would  recuse  from  those  matters  because  of  her 

7  connection  and  relationship  with  them. 

8  Q      Tell  me  what  your  understanding  is  about 

9  this  connection  and  relationship  with  Tucker. 

10  A      It's  social,  on  the  basis  of  both  having 

1 1  been  long-time  residents  of  Arkansas  that  I  know  of. 

12  Q      A  social  relationship  with  Mr.  Tucker? 

13  A      Just  as  friends,  people  that  are  both  in 

14  the  same  legal  community,  which  is  not  a  very  big 

15  legal  community.    She  knows  who  he  is,  he  knows  who 

16  she  is.    They  speak  together.    She  knows  his  wife. 

17  Q      Why  did  she  feel  that  that  was  sufficient 

18  to-- 

19  A      I  don't  know.    You'll  have  to  ask  her. 

20  Q      ~  base  a  recusal,  do  you  have  an 

21  understanding  of  that? 

22  A      All  I  knew  is  that  she  felt  that,  based  on 
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1  the  many  contacts  that  she  had  had  with  Governor 

2  Tucker  and  his  wife,  that  it  would  not  be  appropriate 

3  for  her  to  deal  with  that  investigation. 

4  Q      Who  were  the  other  individuals  that  she 

5  raised  at  that  meeting  that  may  ~ 

6  A      One  was  the  fellow  by  the  name  of  Steve 

7  Smith. 

8  Q      And  what  was  your  understanding  with  regard 

9  to  Steve  Smith? 

10  A      My  understanding  was,  the  basis  for  recusal 

1 1  on  that  was  because  Mr.  Smith  had  previously  dated 

12  one  of  Paula's  best  friends. 

13  Q      And  who  else? 

14  A      It  seems  to  me  there  was  another  person, 

15  but  I  don't  specifically  recall. 

16  MR.  SCHAUER:    There  is  a  memo  from 

17  Mr.  Irons  which  recounts  this  meeting. 

18  MS.  FISHER:    Okay. 

19  MR.  SCHAUER:    It  may  help  refresh  his 

20  recollection. 

21  BY  MS.  FISHER: 

22  Q      Handing  you  Bates  number  FBI  1545,  memo 
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1  from  Steve  Irons,  October  1,  1993,  and  I  ask  you  to 

2  look  at  the  third  paragraph  which  states  "after 

3  hearing  the  estimation  of  both  writer  and  AUSA 

4  Jackson  on  the  involvement  of  Tucker,  Ward  and  Smith, 

5  USA  Casey  advised  she  would  have  to  recuse  herself 

6  and  only  had  to  decide  the  best  time  to  do  so." 

7  Do  you  recall  what  Ms.  Casey's  relationship 

8  was  with  Ward? 

9  A      No,  and  frankly  1  believe  there's  been  some 

10  confusion  concerning  that,  based  on  my  conversations 

1 1  with  Ms.  Casey. 
Q      And  what  is  that  confusion? 
A      My  understanding  from  Ms.  Casey  is  that  she 

had  no  knowledge,  or  although  she  knew  who  Mr.  Ward 
was,  that  she  had  no  basis  to  recuse  with  regard  to 
Mr.  Ward,  although  I  have  been  responsible  for  some 
of  the  confusion  because  for  some  reason,  I  had  in  my 
mind  that  was  one  of  the  people  that  would  cause  her 
recusal. 

Q      Is  there  a  third  person  that  they  mistook 
this  name  for? 

A      I  don't  know.    I  don't  know.    It  may  have 
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been  that  in  the  ~  it  may  have  been  that  Steve  Irons 
and  I  got  this  understanding  from  the  same  meeting 
from  how  Ms.  Casey  referred  to  it,  and  it  simply 
wasn't  clear  in  the  meeting  that  Seth  Ward  was  not  a 
problem,  but  the  primary  two  persons  were  Mr.  Tucker 
and  Mr.  Smith,  and  those  were  clear. 

Q      Was  there  a  third  person? 

MR.  FISHMAN:    He  just  said  he  didn't  know. 
THE  WITNESS:    I  don't  know. 
BY  MS.  FISHER: 

Q      Well,  I'm  just  trying  to  understand  if  it 
was  the  names  got  mixed  up  or  it  was  a  misperception 
of  the  relationship  that  got  mixed  up. 

A      My  understanding  until  recently  was  that 
Seth  Ward  was  also  a  problem  in  a  conversation  I  had 
with  Ms.  Casey  after  each  of  us  was  interviewed  by 
the  independent  counsel's  office,  and  I  related  to 
her  that  I  couldn't  remember  why  Seth  Ward  was  a 
problem.    She  said  well,  he  wasn't.   And  so  we  had  a 
conversation  about  that  and  I  clearly  had  a 
misunderstanding  based  on  what  she  told  me  fairly 
recently  that  Seth  Ward  was  a  problem,  when  in  fact 
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1  from  her  view  it's  not  or  was  not,  because  she's 

2  never  met  the  man,  talked  to  the  man,  or  had  any 

3  dealings  with  the  man  as  I  recall. 

4  But  Tucker  and  Smith  were  issues  or  persons 

5  about  whom  she  felt  unequivocally  she  would  have  to 

6  recuse  herself. 

7  Q      Okay.   And  that  was  expressed  at  this 

8  September  24th  meeting? 

9  A      Yes. 

10  Q      Is  there  anyone  else  that  you  haven't 

1 1  mentioned  at  the  Department  of  Justice  which  you 

12  discussed  the  issue  of  recusal  of  Ms.  Casey  with 

13  during  this  time  frame  around  September  20th,  the 

14  week  after? 

15  A      Not  me  personally,  no,  I  don't  remember 

16  there  being  other -- 

1 7  Q      Were  there  other  individuals  that  Ms.  Casey 

18  discussed  the  issue  with  at  the  Department  of 

19  Justice? 

20  A      1  know  eventually,  in  early  November,  she 

21  certainly  did. 

22 Q      What  about  between  September  20th,  these 
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1  discussions  with  Mr.  Keeney,  and  early  November,  did 

2  either  you  or  Ms.  Casey  discuss  the  issue  of  recusal 

3  with  anyone  at  the  Department  of  Justice? 

4  MR.  FISHMAN:    When  you  say  "discussed,"  you 

5  mean  one-on-one,  you  mean  in  a  conference  call,  do 

6  you  mean  in  a  meeting? 

7  BY  MS.  FISHER: 

8  Q      Any  contact,  meeting,  conference  call. 

9  A      Can  you  ask  that  again.    I  was  finishing  ~ 

10  MS.  FISHER:    Sure,  could  you  read  it  back, 

1 1  please. 

12  (The  reporter  read  the  record  as  requested.) 

13  THE  WITNESS:    Between  September  20th  and 

14  November  — 

15  BY  MS.  FISHER: 

16  Q      Early  November? 

17  A      As  best  I  recall,  yes. 

18  Q      And  who  is  that? 

19  A      I  would  have  talked  with  Mr.  Keeney  and 

20  Mr.  McDowell  about  it  again  as  I  recall.   In  fact,  on 

2 1  November  2nd,  according  to  my  notes,  he  brought  that 

22  subject  up  and  we  talked  about  that.   He  being 
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1  Mr.  McDowell. 

2  Q      Prior  to  November  2nd,  did  you  have  any 

3  conversations  that  you  recall? 

4  A      With  people  at  the  Department  of  Justice,  I 

5  don't  recall.   I  may  have.    It  had  become  a  matter 

6  that  they  were  concerned  with,  although  it  seemed  to 

7  me  that  all  of  that  sort  of  died  out  in  anticipation 

8  that  we  would  soon  be  getting  referrals  from  the 
RTC.   All  of  the  discussion  and  focus  of  that  died 
out  in  anticipation  that  the  referrals  were  coming 
and  nothing  was  going  to  go  forward  on  that 
investigation  until  the  referrals  came  because  the 
RTC  wouldn't  give  us  any  records  anyway,  and  so  I 
don't  remember  that  matter  being  something  that  was 
discussed  much  until  the  referrals  arrived  near  the 
middle  of  October.   And  then  that  discussion  was 
renewed,  middle  to  the  end  of  October. 

Q      And  it  died  out  on  the  part  of  the  U.S. 
Attorney's  office,  or  it  died  out  on  the  part  of  main 
Justice? 

A      Well,  as  far  as  their  communications  with 
me? 


1  Q      Yes. 

2  A      It  died  out.   Now,  whether  they  talked 

3  about  it  among  themselves,  I  have  no  idea.   But  their 

4  communications,  their  communications  with  us  pretty 

5  much  —  there  were  very  few  communications  that  I 

6  recall  after  the  Hale  case  was  indicted  until  the 

7  referrals  came  in  several  weeks  later. 

8  Q      Is  it  your  understanding  that  the 
individuals  that  you  discussed  the  recusal  issue  with 
in  September  of  1993  had  an  understanding  that  there 
would  be  more  referrals  relating  to  Madison  coming  in 
mid-October? 

A      Certainly  at  some  point  they  did,  and  when 
and  how  I  don't  remember.   I  simply  don't  remember. 

Q      Do  you  recall  what  the  extent  of  knowledge 
relating  to  the  substance  of  those  referrals  prior  to 
their  arrival  ~ 

MR.  FISHMAN:    Whose  knowledge? 
BY  MS.  FISHER: 

0      ~  was?   Your  knowledge  or  anyone  at  the 
Department  of  Justice  whom  you  discussed  it  with. 

A      Okay.    My  knowledge  was,  I  had  none  about 
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1  what  the  substance  would  be  other  than  a 

2  representation  made  to  me,  I  believe  by  Steve  Irons, 

3  that  he  suspected  that  the  referrals  would  cover  many 

4  of  the  things  the  FBI  had  already  outlined  to  me  that 

5  they  had  wanted  to  conduct.   I  know  that  1  discussed 

6  this  whole  matter  with  Gerry  McDowell  in  particular 

7  and  with  Allen  Carver  at  the  Department  of  Justice 

8  because  I  was  seeking  their  assistance  in  trying  to 

9  get  records  from  RTC.    And  1  was  extremely  frustrated 

10  with  RTC  not  responding  to  our  subpoenas  to  provide 

1 1  any  of  the  material  that  the  FBI  kept  representing  to 

12  me  they  needed. 

13  And  at  that  point,  I  was  trying  to  get  the 

14  material  for  the  FBI  and  the  RTC  wouldn't  provide  it 

15  and  I  discussed  with  both  Mr.  McDowell  and  Allen 

16  Carver,  who  Mr.  McDowell  identified  to  me  as  the 

17  person  that  was  on  the  working  group  here  in 

18  Washington  as  a  liaison  with  the  Department  of 

19  Justice  and  RTC,  and  identified  to  him  to  me  as  a 

20  resource  person  to  go  to  to  try  to  solve  the  problems 

21  that  I  was  having  with  the  Kansas  City  branch  of  the 

22  RTC. 
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1  Q      You  believed  that  the  problems  you  were 

2  having  in  getting  documents  were  being  caused  by  the 

3  Kansas  City  branch  of  the  RTC;  is  that  correct? 

4  A      That  was  my  understanding. 

5  Q      That  was  your  understanding  at  the  time. 

6  Did  you  later  have  a  reason  to  confirm  that  that  was 

7  the  case,  that  it  was  Kansas  City  that  was  holding  up 

8  the  records,  or  did  you  ever  come  to  learn  that  it 

9  was  another  part  of  the  RTC  that  was  holding  up  the 

10  records? 

1 1  A      There's  been  no  information  provided  to  me 

12  that  it  was  anyplace  else.   My  experience  with  the 

13  RTC  in  Kansas  City  on  unrelated  investigations  was 

14  that  they  were  a  problem  to  get  records  from.    Had 

15  always  been. 

16  Q      In  general? 

17  A      Absolutely.    In  general  they  were  slow  to 

1 8  respond  to  subpoenas,  they  had  been  unresponsive  to 

19  subpoenas  in  the  past.   This  issue  was  not  a  new 

20  problem  for  either  the  FBI  or  our  office.   And  this 

21  frustration  was  not  brand-new.   This  had  been 

22  something  that  had  existed  long  term,  and  was. 
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frankly,  a  matter  of  tremendous  frustration. 

Q      Did  you  have  any  understanding  that  matters 
related  to  subpoenas  served  on  the  Kansas  City  office 
for  documents  had  to  be  reviewed  by  employees  of  the 
professional  liabilities  section  in  Washington,  D.C. 
before  they  were  dealt  with? 

A      I  have  no  idea  what  the  RTC  internal 
procedures  were.    I  — 

Q      So  you  have  no  clear  knowledge  that  it  was 
Kansas  City  that  was  the  problem,  it  could  have  been 
held  up  in  Washington  or  some  other  branch;  is  that 
correct? 

A      My  response  is  based  on  my  personal 
experience  with  the  RTC  in  Kansas  City,  and  my 
conversations  with  other  Department  employees  that 
did  white  collar  crime  work  about  their  experience 
with  the  RTC  in  respective  areas  of  the  country  at 
various  seminars  that  I  might  attend.   And  while  some 
people  related  similar  stories  that  their  experiences 
were  enormously  frustrating  with  the  RTC,  other 
people  related  stories  that  the  RTC  had  been 

enormously  helpful.    And  it  did  not  seem  to  fall  -- 
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it  did  not  seem  to  be  systematic  across  the  country. 

Q      But  what  I'm  asking  you,  Mr.  Johnson,  is  on 
this  specific  occasion  in  this  time  period  when  you 
are  trying  to  get  records  from  the  RTC  in  October  and 
you  are  having  problems  getting  productions  of 
documents  from  the  subpoena,  do  you  have  clear 
knowledge  that  it  was  a  problem  that  the  records  were 
being  held  up  by  Kansas  City  as  opposed  to  Washington 
or  some  other  place  internally  within  the  RTC? 

A      The  representation  made  to  me  by  the  FBI 
who  represented  that  they  had  spoken  to  somebody 
associated  with  the  RTC  in  Kansas  City  was  that  the 
reason  the  documents  were  not  forthcoming  is  because 
the  Kansas  City  office  needed  them  to  write  these 
referrals.   There  was  never  any  mention  about  review 
of  subpoenas  or  time  delay  in  subpoenas.   That  was 
the  only  reason  ever  provided. 

Q      To  you,  but  you  don't  —  okay.   And  that 
was  the  information  provided  to  you  by  the  FBI? 

A      Absolutely. 

Q      Okay. 
(Recess.) 
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1  BY  MS.  FISHER: 

2  Q      I  believe  that  you  testified  earlier, 

3  before  we  went  off  the  record,  that  you  discussed 

4  with  Mr.  McDowell  and  possibly  Mr.  Carver  getting 

5  records  from  the  RTC? 

6  A      Yes. 

7  Q      Did  you  have  any  conversations  with  Webster 

8  Hubbell  about  this  issue? 

9  A      No. 

10  Q      Did  Mr.  Carver  or  Mr.  McDowell  indicate  to 

1 1  you  that  they  had  had  conversations  with  Mr.  Hubbell 

12  about  this  issue  of  getting  records  from  the  RTC? 

13  A      They  did  not. 

14  Q      Throughout  this  entire  process,  did  you 

15  have  any  conversations  with  Webster  Hubbell  regarding 

16  the  matters  surrounding  David  Hale  or  Madison? 

17  A      No. 

18  Q      Are  you  aware  of  whether  Ms.  Casey  had  any 

19  such  conversations? 

20  A      She  has  told  me  that  she  did  not. 

2 1  Q      Are  you  aware  or  were  you  ever  informed 

22  whether  Mr.  Coleman  had  any  conversations  with 
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1  Mr.  Hubbell  regarding  Mr.  Hale's  indictment  or 

2  Mr.  Hale's  allegations? 

3  A      Mr.  Coleman  has  never  told  me  that,  and 

4  I've  never  heard  that. 

5  Q      Did  Mr.  Keeney  inform  you  that  he  was 

6  having  discussions  with  Mr.  Hubbell  about  these 

7  issues? 

8  A      No. 

9  MR.  FISHMAN:    Okay.   There's  an  assumption 

10  in  your  question  the  way  it's  phrased. 

1 1  BY  MS.  FISHER: 

12  Q      Did  Mr.  Keeney  inform  you  that  he  was  ever 

13  having  ~ 

14  MR.  FISHMAN:    It  was  just  the  way  it  was 

1 5  phrased. 

16  THE  WITNESS:   No,  he  did  not. 

17  BY  MS.  FISHER: 

1 8  Q      Could  you  briefly  describe  for  me  what 

19  action  was  taken  regarding  the  Madison  investigation 

20  after  the  new  set  of  referrals  was  received  from  the 

21  RTC  in  mid-October? 

22  A      I  sat  down  with  David  Reign,  I  don't  recall 
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whether  Steve  Irons  —  my  recollection  is  that  Steve 
Irons  also  attended  this  meeting  as  did  Gretchen  Hall 
and  Fletcher  Jackson,  and  we  discussed  each 
referral.   The  FBI  related  to  me  their  assessment  of 
the  referrals,  which  I  had  read  at  that  time.    They 
indicated  to  me  which  ones  they  thought  should  be 
prioritized.   We  talked  about  what  kinds  of 
documentation  we  needed  to  seek  to  assess  the 
allegations  and  I  asked  them  to  make  up  specific 
subpoena  requests  which,  at  some  point  in  time,  I 
reviewed  and  made  additions  to. 

I  don't  recall  ever  deleting  any  item  they 
wanted,  but  I  know  I  made  additions  to  what  they 
wanted  to  request.   So  some  of  the  referrals  they  had 
not  drawn  up  subpoena  requests,  and  I  requested  that 
they  do  so.    My  view  was  that  while  there  were 
several  of  them  that  they  wanted  to  give  first 
priority  and  others  of  them  that  they  wanted  to  put 
in  the  status  they  called  pending  and  active,  meaning 
that  it  would  not  be  actively  worked  but  would  still 
be  pending,  in  other  words  second  priority,  that  I 
wanted  them  to  make  —  I  wanted  them  to  draw  up 
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subpoena  request  for  the  ones  that  would  be  the 
second  level  of  priority  so  that  we  could  initiate 
the  process  of  getting  those  records  now  rather  than 
waiting  simply  after  we  got  the  first  priority 
starting  to  deal  with  those.    So  I  wanted  to  get  more 
comprehensive  records. 

One  of  the  things  that  I  discussed  with 
them  and  suggested  that  we  do  is  that  we  ask 
immediately  for  the  RTC  to  provide  us  an  inventory  of 
all  the  records  they  had  related  to  Madison,  and 
there  may  have  been  one  or  two  other  institutions 
that  we  believed  records  were  at  whose  records  were 
also  in  possession  of  RTC.    But  I  wanted  a  complete 
inventory,  and  I  asked  them  to  contact  and  arrange 
with  the  RTC  a  time  for  us  to  travel  to  Kansas  City 
to  review  the  records  and  assess  what  was  there  and 
make  some  plans  to  deal  logistically  with  the  volume 
and  how  many  records  we  might  need  to  take  in  our 
possession,  and  how  to  go  about  it  from  a  logistical 
managerial  standpoint,  and  that  that  meeting  in  fact 
was  arranged. 

Q      After  receipt  of  the  second  set  of  RTC 
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1  referrals  relating  to  Madison  Guaranty,  did  you 

2  discuss  the  recusal  issue  with  Ms.  Casey? 

3  A      That  issue  got  raised  again,  and  yes, 

4  Ms.  Casey  and  I  did  have  several  discussions  about 

5  it. 

6  Q      Do  you  recall  when  it  was  that  you  received 

7  the  second  set  of  referrals,  is  it  10/12  as  noted  on 

8  your  chronology? 

9  A      Our  office  did  not  receive  them  on  October 

10  12th.    I  think  what's  noted  on  my  chronology  is  that 

1 1  Steve  Irons  from  the  FBI  called  and  informed  me  that 

12  day  that  the  FBI  had  received  their  copies. 

13  Q      If  it's  on  here  -  I'm  sorry,  I'm  just  not 

14  familiar  with  your  chronology. 

15  A      That's  okay.   It's  a  legitimate  question 

16  based  on  the  chronology.    I  just  didn't  want  you  to 

17  misunderstand,  because  this  chronology  is  not  an 

18  attempt  to  record  every  event  that  occurred.   It  is 

19  simply  made  for  me  to  help  me  recall  some  of  the  more 

20  significant  of  the  many,  many,  many  things  that 

21  happened  in  a  very  short  period  of  time. 

22 But  I  do  recall  specifically  that  Steve 
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1  Irons  called  me  on  October  12th  and  advised  me  that 

2  they  had  received  the  referrals  because  we  hadn't, 

3  and  had  received  a  call  from  Gerald  McDowell  earlier 

4  that  day  regarding  the  referrals  and  we  hadn't 

5  received  them  and  we  had  to  go  looking  for  our  copies 

6  and  did  not  get  them  until  several  days  later,  as  I 

7  recall. 

8  In  fact  I  —  as  best  I  recall,  I  had  asked 

9  Steve  Irons  to  make  me  a  copy  of  his  so  that  I  could 

10  review  them  before  we  got  ours.    And  as  I  recall,  we 

1 1  set  up  a  time  for  us  to  meet  to  talk  about  the 

12  referrals,  but  we  had  managed  to  get  our  copies 

13  before  that  meeting  had  occurred.   But  ours  were 

14  received  several  days  after  the  FBI  got  theirs. 

15  Q      Within  a  week? 

16  A      Best  I  recall,  it  would  have  been  within  a 

17  week. 

1 8  Q      And  what  were  your  discussions  with  ~  what 

19  were  your  discussions  with  Ms.  Casey  regarding 

20  recusal  at  that  time,  after  receipt  of  the  second 

21  referral? 

22  A      After  the  receipt  up  until  and  including 


4069 

139 
November  5th?   Or,  I  mean,  you  have  more  limited  — 

Q      Yeah,  I  want  promptly  right  after  that 
time. 

A      This  was  the  only  issue  during  this  entire 
process  that  Paula  and  I  had  a  disagreement  about. 
She  felt  after  we  received  the  second  set  of 
referrals  that  she  should  recuse,  and  it  was  my  ~ 

Q      I  want  to  stop  you  right  there.   Prior  to 
the  second  receipt  ~ 

A      No. 

Q      Did  she  have  a  view  that  she  should  recuse? 

A      She  felt  that  she  would  have  to  recuse  at 
some  point,  but  as  I  said  before,  everything  related 
to  Madison  basically  was  at  a  standstill  because  the 
RTC  had  what  was  needed  to  assess  the  allegations, 
and  we  couldn't  get  it. 

Q      Had  she  decided  that  she  would  recuse  prior 
to  receipt  of  the  second  set  of  referrals? 

MR.  FISHMAN:    Recuse  on  what  is  the 
question,  I  think. 

BY  MS.  FISHER: 

Q      Okay.   On  the  Madison  investigation. 
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A      Only  insofar  as  allegations  concerning 
Tucker  and  Smith  were  concerned  and  possibly  if  there 
were  allegations  ~  when  the  FBI  outlined  their 
allegations,  I  don't  remember  there  being  any 
allegations  indicating  that  President  Clinton  was 
suspected  of  being  involved  in  fraudulent  activity, 
although  it  was  known  that  he  had  been  involved  in 
transactions. 

And  so  there  was  not  a  particular 
discussion  that  I  recall  that  focused  on  recusal 
because  of  the  President.   The  discussion  about 
recusal  was  focused  more  on  Tucker  and  Smith  because 
those  were  people  who  the  FBI  represented  to  us  they 
felt  there  was  a  sufficient  basis  to  investigate. 

Q      And  they  made  those  representations  prior 
to  receipt  of  the  second  set  of  referrals? 

A      Absolutely  they  did.    In  September  they 
made  those. 

Q      September,  prior  to  the  September  20th 
conversation  with  Keeney? 

A      My  best  recollection  is  prior  to  ~  no,  not 
prior  to  the  September  20th  conversation  with  Keeney, 
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1  no. 

2  Q      Okay.    Sometime  after  the  September  20th 

3  conversation  with  Keeney  and  prior  to  the  receipt  of 

4  the  second  referrals,  the  FBI  made  it  clear  that 

5  Tucker  and  Smith  may  come  up  in  their  investigation? 

6  A      Right.    And  according  to  the  document  you 

7  showed  me  before,  that  occurred  on  September  24th. 

8  Q      That's  your  recollection  of  when  that  was 

9  made  clear? 

10  A      Yes. 

1 1  Q      After  receipt  of  the  second  set  of 

12  referrals,  you  said  this  is  when  you  and  Ms.  Casey 

13  had  a  disagreement  as  to  recusal,  and  this  relates  to 

14  the  Madison  investigation? 

15  A      Yeah.   It  really -- actually  our 

16  disagreement  really  on  this  subject  began  at  the  end 

17  of  September.   She  was  more  of  the  view  that  she 

18  should  just  recuse.   1  was  of  the  view  and  strongly 

19  urged  her  against  recusal,  in  part  because  of  the 

20  context  it  had  come  up  in,  having  derived  initially 

21  from  the  David  Hale  matter  and  Keeney 's 

22  representations. 


1  1  still  felt  that  at  that  time  an  early 

2  recusal  would  incapacitate  our  office,  that  we  had  a 

3  responsibility  to  do  more  than  just  hear  allegations 

4  before  there  was  a  recusal,  that  we  had  a 

5  responsibility  to  make  some  assessment  of  the  merit 

6  of  those  allegations. 

7  Q      The  second  set  of  referrals,  is  that  what 

8  you  are  referring  to? 

9  A      I'm  talking  generally,  I'm  talking 

10  generally  now. 

1 1  Q      Generally  at  this  time  frame? 

12  A      Yes,  you  are  talking  about  the  disagreement 

13  between  Ms.  Casey  and  I. 

14  Q      Right. 

15  A      It  was  really  a  philosophical  difference. 

16  Q      Okay. 

17  A      Because  at  that  time  we  didn't  have 

18  anything  but  allegations. 

19  Q      That's  what  I  was  just  asking,  was  it -- 

20  MR.  FISHMAN:    I  think  he  testified  that  it 

21  started  sort  of  at  the  end  of  September,  that's  how 

22  he  started  his  answer. 
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THE  WITNESS:    Right.    This  really  began 
after  the  conversation  on  September  24th.    Paula  was 
of  the  view  that  she  could  recuse  early.   I  was  of 
the  view  that  we  had  a  responsibility  to  do  more  than 
just  hear  an  allegation  that  triggered  a  recusal.   1 
was  of  the  view  that  we  had  some  responsibility  to 
check  it  out  and  satisfy  ourselves  that  there  was  a 
legitimate  basis  for  investigation  before  she  took 
steps  to  recuse. 

And  I  thought  that  that  was  extremely 
important  for  our  office,  because  otherwise,  I  felt 
we'd  go  through  what  David  Hale  had  attempted  to  put 
us  through  every  time  we  tried  to  do  a  significant 
case.  And  so  I  discouraged  her  from  considering 
early  recusal,  and  she  basically  agreed  that  she 
would  not  do  anything  with  regard  to  recusal  until 
after  we  received  and  assessed  the  second  set  of 
referrals. 

When  we  received  the  second  set  of 
referrals,  and  I  reviewed  them,  1  don't  remember 
precisely  when  1  briefed  her  on  them  in  general 

terms,  but  I  know  that  I  did  brief  her  on  them  in 
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general  terms.   And  she  was  of  the  mind  at  that  time 
that  she  should  recuse,  and  I  still  opposed  that. 
And  part  of  my  opposition  on  that  was,  frankly,  based 
on  my  having  reviewed  the  first  referral  and  feeling 
that  the  first  referral  was  reckless  in  some  of  the 
conclusions  that  1  pointed  out  to  you  earlier.   And  1 
had  a  great  deal  of  discomfort  basing  a  recusal 
simply  on  what  the  RTC  investigator  put  in  her 
referral. 

1  felt  that  Paula  should  not  consider 
recusal  until  after  I'd  had  an  opportunity  to  go  to 
Kansas  City  along  with  the  FBI  agents  to  make  an 
assessment  of  the  documents  and  to  do  some  more  work 
to  feel  more  comfortable  that  the  referrals  warranted 
investigation,  although  that  was  becoming,  if  you 
look  at  this  as  a  continuum,  we  were  getting  further 
down  that,  primarily  because  of,  from  my  standpoint, 
because  of  the  representations  made  to  me  by  the  FBI 
and  not  the  representations  made  to  me  by  the  RTC. 

Paula  was  of  the  view  that  she  could 
recuse.   We  had  a  conversation  about  the  possibility 
of  her  recusing  but  not  the  office  recusing  because  I 
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1  had  no  basis  to  recuse.  And  she  rejected  that  as 

2  being  untenable  for  her  to  come  in,  with 

3  responsibility  for  the  office  with  a  case  of  that 

4  magnitude  and  scope,  to  be  in  the  office  and  her  to 

5  be  sealed  off  from  it.    And  that  was  a  matter  of  some 

6  disappointment  to  me  because,  like  I  said,  I  had  no 

7  reason  to  recuse  from  the  case. 

8  So  she  and  I  had  different  views  of  that. 

9  And  at  that  time  it  was  a  matter  of  timing,  and  I 

10  considered  the  timing  to  be  critical  not  so  much  on 

1 1  that  case,  but  on  the  ability  of  our  office  to  be 

12  effective. 

13  BY  MS.  FISHER: 

14  Q      Did  she  take  steps  to  communicate  her 

15  decision  to  recuse  to  the  main  Justice  at  that  time? 

16  A      She  told  me  that  she  had  a  meeting  planned 

17  in  Annapolis.    It  was  another  meeting  for  a  lot  of 

18  the  incoming  U.S.  Attorneys,  and  that  was  scheduled 

19  for  right  around  the  end  of  October,  first  part  of 

20  November.   And  she  told  me  that  when  she  went  to 

21  Washington,  she  was  going  to  meet  with  the  people  in 

22  Washington  she  needed  to  meet  with  —  I  don't 
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1  remember  what  specific  names  she  mentioned  ~  and 

2  discuss  the  issue.   And  I  urged  her  at  the  same  time 

3  to  discuss  the  issue  with  them  about  the  continued 

4  difficulty  we  were  having  getting  records  from  the 

5  RTC. 

6  Q      Did  she  tell  you  she  was  going  to  meet  with 

7  Mr.  Keeney  or  someone  else? 

8  A      I  don't  remember  who  she  indicated  she  was 

9  going  to  meet  with.    At  that  point  she  was,  I  think, 

10  relying  primarily  on  input  from  the  executive  office 

1 1  about  where  she  should  go  with  this  issue.   Because 

12  neither  she  nor  I  were  familiar  with  those  inner 

13  workings  of  the  Department,  because  she  hadn't  been 

14  in  the  Department  and  I  hadn't  been  in  a  management 

15  position  in  the  Department  that  I  really  understood 

16  very  fully  how  that  issue  worked. 

17  But  somewhere  in  this  process,  Keeney,  who 

18  was  acting  as  the  Assistant  Attorney  General,  Jo  Ann 

19  Harris  came  into  the  picture.   I  don't  remember  when 

20  she  was  confirmed,  but  she  also  entered  the  picture. 

21  So  I  don't  know  if  Jo  Ann  was  in  as  the  assistant 

22  Attorney  General  for  criminal  at  the  end  of  the 
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1  October  or  not. 

2  I  know  eventually,  when  Paula  did  meet  with 

3  them,  Jo  Ann  Harris  was  involved  in  the  meeting,  as 

4  was  Jack  Keeney.   So  I  don't  know  who  she  planned  to 

5  have  the  meeting  with.    It  may  have  been  with  Phil 

6  Heymann.   I  know  all  three  of  them  ended  up 

7  participating  in  the  meeting  she  had. 

8  Q      Is  it  your  recollection  that  she  had 

9  decided  to  recuse  herself  from  these  matters  prior  to 

10  her  meeting  that  you  just  described? 

1 1  A      She  clearly  had. 

12  Q      Is  it  your  understanding  that  she  expressed 

1 3  that  view  at  that  meeting? 

14  A      No.    That's  not  my  understanding. 

15  Q      Is  it  your  understanding  that  Ms.  Casey 

16  said  that  she  refused  to  recuse  as  of  that  meeting, 

17  at  that  meeting? 

18  A      No,  that's  not  my  understanding  either. 

19  Q      Is  it  your  understanding  that  she  said  she 

20  would  think  about  it? 

21  A      That's  closer  to  my  understanding  of  what 

22  happened,  yes. 


1  Q      Why  don't  you  tell  me  what  she  told  you 

2  about  that  meeting,  I  was  trying  to  avoid  ~ 

3  A      A  narration.   It  would  be  brief    I'm  sure 

4  Paula  will  be  happy  to  tell  you  tomorrow. 

5  She  had  certainly,  she  called  me  before  the 

6  meeting  occurred  and  told  me  that  she  was  going  to 

7  recuse.   I  believe  it  was  before  the  meeting 

8  occurred,  although  it  might  have  been  ~  I  say  that, 

9  I'm  not  so  sure  of  that.   I  know  she  called  me  before 

10  she  recused  and  we  had  a  conversation  after  the 

1 1  meeting  occurred.   But  she'd  made  it  clear  to  me  in 

12  September  that  eventually  she  was  going  to  recuse 

13  from  these  things  if  in  fact  they  were  there  and 

14  there  was  an  investigation  that  was  legitimate. 

1 5  1  think  that  she  followed  my  advice, 

16  apparently  to  her  detriment  at  this  point  in  time, 

1 7  that  she  should  not  recuse  early  because  of  the 

18  potential  impact  it  would  have  on  our  office 

19  concerning  other  matters.   And  as  I  understand  it, 

20  when  the  Department  —  all  the  people  in  the 

21  Department  pressed  her  to  recuse  at  this  meeting  in 

22  early  November,  it  didn't  sit  too  well  with  her  even 
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1  though  that's  what  she  planned  to  do.    And  she  got 

2  her  backbone  up  a  little  bit  about  being  pressured 

3  and  did  not  initially  and  readily  agree  with  them 

4  about  recusal  although  she  knew  that's  what  she  was 

5  going  to  do. 

6  That's  my  understanding.    So  whether  it 

7  came  across  to  the  Department  as  a  refusal  or  ~  I'll 

8  think  about  it  --  it  was  Paula's  intention  before 

9  that  meeting  ever  occurred,  as  communicated  to  me,  to 

10  recuse,  and  not  only  herself  but  the  entire  office 

1 1  for  the  reasons  that  I  indicated. 

12  Q      Did  Ms.  Casey  express  to  you  that  she  was 

13  upset  with  the  way  she  had  been  treated  at  the  main 

14  Justice  regarding  this  issue? 

15  A      Yes,  she  did. 

16  Q      And  did  she  tell  you  why,  other  than  what 

17  you've  just  described  if  that  is  the  reason?   If 

18  there  are  other  reasons,  if  you  could  explain  those 

19  to  me. 

20  A      I  think  she  was  upset  about  the  way  that 

21  she  was  —  pretty  much  what  I  just  said.    I  think 

22  that  she  was  also  upset  because  I  was  upset  with  the 
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1  Department  of  Justice  and  how  we'd  been  treated. 

2  Q      And  what  is  that  treatment  that  you're 

3  referring  to? 

4  A      I  felt  that  the  Department  was  not  very 

5  understanding  about  the  position  we  had  been  put  in 

6  by  David  Hale.   It  was  not  at  all  supportive  of  the 

7  position  we  had  been  put  in  by  David  Hale  and  wanted 

8  to  listen  to  some  anonymous  tipster  rather  than  have 

9  faith  in  the  U.S.  Attorney's  office  in  Little  Rock, 

10  particularly  in  me,  when  I  had  been  a  Department 

1 1  employee  for  over  20  years. 

12  I  felt  I  had  been  shoved  off  to  the  side  as 

13  having  no  valuable  opinion  on  this  matter.   I  felt 

14  the  Department  was  not  hearing  about  the  problems  we 

15  were  having  with  the  RTC  not  complying  with  our 

16  subpoenas.   And  I  feU  like  I  had  to  fight  them  to 

17  convince  them  that  there  was  some  legitimate  point  of 

18  view  on  our  side.   And  by  the  end  of  October,  I 

19  wasn't  too  happy  with  the  Department  of  Justice 

20  because  I  felt  like  they  were  not  being  very 

21  supportive.    I  thought  they  were  having  a  knee  jerk 

22  reaction,  manipulated  by  the  press,  and  I  didn't  like 
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1  it. 

2  Q      Did  you  continue  to  feel  that  the 

3  Department's  position  was  unreasonable  as  of  November 

4  3rd  after  your  office  had  received  the  second  set  of 

5  Madison  referrals? 

6  A      I  did.    In  fact  when  ~ 

7  Q      Was  it  your  understanding  that  the  FBI  also 

8  had  a  view  as  to  whether  Ms.  Casey  should  recuse 

9  herself  from  these  matters? 

10  A      My  conversations  with  the  FBI  is  that  they 

1 1  clearly  understood  that  Ms.  Casey  would  be  recusing 

12  from  the  matters  and  the  issue  was  one  of  time. 

13  Q      Was  it  your  understanding  that  the  FBI 

14  expressed  a  view  as  to  whether  — 

15  A      1  have  no  idea. 

16  MR.  FISHMAN:    Whether  the  FBI  institutional 

17  or  individuals  at  the  FBI. 

18  BY  MS.  FISHER: 

19  Q      Or  individuals  at  the  FBI  expressed  a  view 

20  as  to  -- 

21  A      No  one  ever  expressed  it  to  me. 

22 Q      Do  you  know  whether  they  expressed  it  to 
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1  her? 

2  A      1  have,  as  I  sit  here  today,  I  have  heard 

3  now  that  supposedly  the  director  expressed  that  view 

4  to  someone,  but  that  was  never  communicated  to  us  in 

5  1993. 

6  Q      And  that  you've  heard  how? 

7  A      Oh,  1  don't  remember  how  I've  heard.   I've 

8  just  heard  that.    I  really  don't  remember.   1  think 

9  it  may  have  been  something  ~  I  don't  know.    It  may 

10  have  been  something  that,  when  Paula  did  her  House 

1 1  deposition.   They  asked  her  about  and  showed  her  a 

12  document  relating  to.    I  don't  know,  but  I've  heard 

13  that.    I'm  not  even  sure  it's  true.    I've  just  heard 

14  that. 

15  Q      Given  that  she  had  decided  to  recuse 

16  herself  from  the  ongoing  Madison  investigation,  do 

17  you  know  why,  after  receiving  the  second  set  of 

18  referrals  and  knowing  that  she  was  going  to  or 

19  knowing  that  she  had  decided  to  recuse  from  the 

20  Madison  investigation,  she  decided  to  decline  the 

21  first  criminal  referral? 

22  A      The  first  criminal  ~  the  letter  to  Jean 
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1  Lewis  about  the  first  criminal  referral  was  viewed  by 

2  Paula,  and  viewed  by  me,  as  a  housekeeping  matter  of 

3  no  particular  consequence  and  certainly  no  impact  on 

4  any  investigation  that  was  being  conducted. 

5  Q      But  what  I'm  asking  you  is,  if  she  had 

6  decided  to  recuse  from  the  Madison  investigation,  why 

7  was  it  necessary  for  her  to  decline  the  referral 

8  relating  to  Madison? 

9  A      Because  the  Department  had  asked  her  to 

10  notify  Jean  Lewis  about  the  status  of  that  referral. 

1 1  Q      Well,  was  it  your  understanding  that  it  was 

12  the  eastern  district  of  Arkansas's  decision  to 

13  decline  the  referral  or  main  Justice's  decision  to 

14  decline  the  referral? 

15  A      At  that  time  I  don't  know  who  had  decided 

16  to  decline  it. 

17  Q      Did  you  decide  to  decline  it? 

18  A      No. 

19  Q      Okay.    That  eliminates  one. 

20  A      I  didn't  decide  to  investigate  it  either. 

21  Q      Right.   No,  I'm  just  trying  to  -- 

22 A      In  October—  on  October  27th  in  1993  when 
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1  the  letter  went  to  Jean  Lewis,  there  was  no  point  in 

2  investigating  the  first  referral. 

3  Q      But  I'm  trying  to  -- 

4  A      Events  had  overtaken  it.    It  was 

5  inconsequential. 

6  Q      But  what  I'm  trying  to  get  at  is  who  made 

7  the  decision  to  decline  it.    I  understand  your  view 

8  as  to  the  declination  and  I've  heard  that,  but  I  want 

9  to  try  to  ascertain  who  made  the  decision. 

10  MR.  FISHMAN:    There  are  two  different 

1 1  questions.    If  I  can  ask,  do  you  mean  the  letter  or 

12  the  decision  to  decline? 

13  MS.  FISHER:    I'm  trying  to  get  --  I  know 

14  who  wrote  the  letter.   He  said  he  didn't  draft  it;  he 

15  said  Ms.  Casey  drafted  it.    What  I  want  to  know  is 

16  who  made  the  decision. 

17  THE  WITNESS:    Well,  the  problem  I'm  having 

18  with  your  question  is  I  feel  like  it's  assuming  that 

19  there  was  focus  on  a  decision  other  than 

20  notification. 

21  BY  MS.  FISHER: 

22  Q      I  don't  care  if  there  was  focus  on  it.    I 
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1  want  to  know  who  made  it. 

2  A      Well,  Ms.  Casey  and  I  did,  I  guess,  because 

3  she  drafted  the  letter.   She  gave  me  a  copy  of  it  to 

4  review  and  asked  me  if  I  thought  that  that  was 

5  adequate  and  what  we  needed,  how  we  needed  to  notify 

6  Jean  Lewis.   And  I  reviewed  it  and  I  said  it  looked 

7  fine  to  me,  and  she  sent  it. 

8  It  was  my  job  in  the  U.S.  Attorney's  office 

9  as  first  assistant  to  decide  what  cases  we  would  take 

10  in  for  investigation  and  what  cases  we  would  not  take 

1 1  in  for  investigation.   That  was  not  a  role  that 

12  Ms.  Casey  took  on.    That  was  a  responsibility  that 

13  she  gave  me. 

14  Q      Is  it  your  recollection  that  there  were  any 

15  discussions  had  with  the  Department  of  Justice 

16  regarding  the  October  27th  declination  letter 

17  sometime  in  this  time  period  of|  October,  other  than 

18  the  conversations  from  Ms.  Henneman  or  Ms.  Westbrook? 

19  A      My  understanding,  I  know  of  none  and  I've 

20  not  been  told  of  any. 

2 1  Q      And  do  you  have  an  understanding  of  whether 

22  Ms.  Casey  believed  that  the  criminal  referral  C  0004 
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1  had  been  declined  when  she  wrote  the  October  27th 

2  letter? 

3  A      You'll  have  to  ask  her.    I  don't  know. 

4  Q      I  will.    Do  you  recall  whether,  at  some 

5  point,  Ms.  Casey's  focus  as  to  recusal  shifted  from  a 

6  focus  on  a  relationship  with  Governor  and  Mrs.  Tucker 

7  to  a  relationship  with  now  President  Clinton  and  the 

8  First  Lady? 

9  A      I  don't  think  her  focus  about  recusal  ever 

10  shifted  to  that.    I  mean  she  was  going  to  recuse 

1 1  because  of  Governor  Tucker  and  Betty  Tucker  and 

12  because  of  Steve  Smith.    And  I  don't  remember  the 

13  referrals.   It's  been  a  long  time  since  I've  read  the 

14  referrals.   I  don't  want  to  be  inaccurate,  but  I 

15  don't  recall  anything  in  the  referrals,  the  second 

16  nine  referrals  indicating  that  Bill  Clinton  was  a 

17  suspect. 

18  Q      So  you  don't  recall  any  discussions  with 

19  Ms.  Casey  about  her  relationship  with  President 

20  Clinton  and/or  the  First  Lady  being  a  reason  for  her 

21  recusal? 

22  A      No.   The  only  ~  well,  I  say  no.    Let  me  be 
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1  sure  I'm  being  accurate  here.    Have  Paula  and  1  ever 

2  talked  about  that,  yes.    Has  she  ever  expressed  the 

3  view  that  she  would  recuse  because  of  that,  yes.   Did 

4  she  express  that  in  '93  in  those  terms,  not  to  my 

5  recollection. 

6  But  certainly  with  the  benefit  of  two  years 

7  of  agonizing  history  for  both  her  and  me,  I  believe 

8  that  she  would  recuse  on  a  matter  brought  to  our 

9  office's  attention  implicating  the  President  solely 

10  on  the  basis  of  the  appearance  of  impropriety  and 

1 1  certainly  not  on  the  basis  of  any  relationship  she 

12  has  with  him  because  she  doesn't  have  the  kind  of 

13  relationship  with  him  that  would  cause  her  to  recuse. 

14  Q      Based  solely  on  the  fact  that  she  was 

15  appointed  by  the  President? 

16  A      The  appearance  of  impropriety,  the 

17  appearance  to  the  public.    Certainly  at  this  time  in 

18  1995  with  how  much  Paula's  been  bashed  in  the  media, 

19  yes,  she  would  recuse  on  any  matter. 

20  Q      Did  you  or  your  office  have  any  contacts 

21  with  Webster  Hubbell  at  any  time  regarding  criminal 

22  referrals  coming  out  of  the  RTC  relating  to  Madison? 
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1  A      Have  I  or  my  ~ 

2  Q      Or  anyone  in  your  office,  to  your 

3  knowledge. 

4  A      Not  to  my  knowledge. 

5  Q      Relating  to  the  Hale  investigation? 

6  A      Not  to  my  knowledge. 

7  Q      Relating  to  the  Madison  investigation  being 

8  conducted  by  the  FBI? 

9  A      Not  to  my  knowledge. 

10  Q      Did  you  or  anyone  in  your  office  have  any 

1 1  contacts  with  any  President  or  former  employee  of  the 

12  White  House  relating  to  criminal  referrals  coming  out 

13  of  the  RTC  relating  to  Madison? 

14  A      Present  employees  of  the  White  House,  not 

15  to  my  knowledge.   Past  employees  of  the  White  House, 

16  I  have  no  idea  because  I  don't  have  any  idea  who  the 

17  past  employees  of  the  White  House  are  and  whether  any 

1 8  of  them  were  working  as  private  attorneys  in  some 

19  capacity  that  might  have  contacted  me  about  a 

20  matter.   That,  I  can't  just,  I  just  can't  answer  that 

2 1  part. 

22  Q      But  to  your  knowledge? 
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1  A      To  my  knowledge,  no. 

2  Q      How  about  relating  to  the  Madison 

3  investigation  in  general? 

4  A      No. 

5  Q      The  Hale  investigation? 

6  A      No. 

7  Q      Hale  allegations? 

8  A      No. 

9  Q      Did  anyone  from  the  White  House  ever 

10  request  documents  from  the  U.S.  Attorney's  office 

1 1  relating  to  any  of  these  investigations  that  we've 

12  been  discussing? 

13  A      Not  to  my  knowledge. 

14  Q      Do  you  have  any  knowledge  or  did  you  ever 

15  learn  of  any  contacts  between  any  member  of  the 

16  Department  of  Justice,  including  main  Justice,  and 

17  the  White  House  regarding  the  criminal  referrals 

18  relating  to  Madison? 

19  A      No. 

20  Q      The  Hale  investigation? 

21  A      No. 

22  Q      Or  the  Hale  allegations? 
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1  A      No. 

2  Q      Would  you  have  any  reason  to  call  the  White 

3  House  or  ~  I'll  take  that  back. 

4  Did  you  have  any  contact  with  the  White 

5  House  between  the  time  period  of  August  of  '93  to 

6  December  of  '93? 

7  A      No. 

8  Q      Do  you  know  whether  anyone  in  your  office 

9  had  any  contact  with  anyone  at  the  White  House 

10  between  September  of  '93  and  December  of  ~  August  of 

1 1  '93  and  December  of  '93? 

12  A      1  have  no  idea. 

13  Q   But  you  have  no  knowledge? 

14  A   No. 

15  Q      Do  you  recall  -- 

16  A      I  take  that  back.   There  was  some  point  ~ 

17  I  don't  remember  when  this  happened.   I  don't  know 

18  that  it  was  during  that  time  frame,  but  1  do  recall 

19  at  some  point  that  Paula  was  in  Washington  for  a  U.S. 

20  Attorney's  conference  where  I  believe  all  the  U.S. 

2 1  Attorneys  were  taken  to  the  White  House,  but  when 

22  that  happened,  I  don't  --  you'll  have  to  ask  her.   I 
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1  know  that  she  mentioned  that  to  me,  so  yeah,  I  have 

2  that  knowledge,  but  as  to  when  that  happened,  I  don't 

3  know  if  it  meets  that  time  frame  or  not. 

4  Q      Do  you  have  any  knowledge  that  Ms.  Casey  is 

5  familiar  with  any  of  the  present  employees  of  the 

6  White  House? 

7  A      Present  employees?  I  don't  know.    It 

8  wouldn't  surprise  me  if  she  was.   The  ones  from 

9  Arkansas.   Arkansas  is  not  very  big. 

10  Q      Has  she  ever  expressed  to  you  any 

1 1  relationship  she  has  with  anyone? 

12  A      No.    Boy,  that's,  ever  expressed  to  me  ~ 

13  Q      It's  a  broad  question,  but  I  think  you 

14  understand  what  the  information  I'm  getting  at. 

15  A      Well,  she's  certainly  not  indicated  ~  I 

16  don't  know  all  of  who  Paula's  friends  are.    I've  met 

17  a  number  of  Paula's  friends.    She's  probably 

18  mentioned  a  number  of  friends  to  me.    Frankly  I  don't 

19  know  who  works  at  the  White  House  except  the  names  I 

20  hear  in  the  media  because  not  being  from  Arkansas, 

21  they're  people  I  don't  know.    And  whether  she's  ever 

22  mentioned  to  me  she  knows  someone  that  also  happens 
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1  to  work  at  the  White  House,  I  don't  know. 

2  Q      Did  there  come  a  time  when  you  learned  any 

3  information  regarding  a  request  from  the  White  House 

4  relating  to  documents  from  the  Small  Business 

5  Administration  or  documents  related  to  the  Hale 

6  indictment? 

7  A      I  learned  of  that  today  when  Mr.  Fishman 

8  asked  me  if  I  knew  that,  and  I  told  him  I'd  never 

9  heard  it  before. 

10  Q      Did  you  discuss  it  any  further  with  him? 

11  A      No. 

12  MR.  FISHMAN:    Off  the  record. 

13  (Discussion  off  the  record.) 

14  BY  MS.  FISHER: 

15  Q      Mr.  Johnson,  is  it  your  understanding  that 

16  Ms.  Casey  did  indeed  recuse  herself  sometime  after 

17  the  November  3rd  meeting  at  main  Justice? 

18  A      My  understanding  is  that  she  recused 

19  herself  by  letter  dated  November  5th. 

20  Q      Did  you  have  any  further  involvement  in  the 

21  Hale  investigation  after  that,  or  the  Hale  case  after 

22  that  point? 
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1  A      After  November  5th,  some  minimal 

2  involvement  as  I  remember.  There  was  some  question 

3  after  the  recusal  whether  the  Department  would  take 

4  over  the  prosecution  of  the  existing  indictment  or 

5  not,  and  it  was  ultimately  decided  that  they  would 

6  but  1  don't  remember  exactly  when  that  decision  was 

7  made.    It  was  made  sometime  in  November.   It  was  not 

8  a  long  period  of  time. 

9  And  I  certainly  had  involvement  in  briefing 

1 0  Don  Mackay  on  what  had  transpired  and  where  we  were, 

1 1  and  later,  when  the  special  counsel  was  appointed,  in 

12  briefing  him  and  his  staff  on  the  matters  that  had 

13  transpired  during  September  and  October  until  our 

14  recusal. 

15  Q      And  that  would  be  Special  Counsel  Fiske? 

16  A      Yes,  and  I  have  had  involvement  in  some 

17  briefing  of  the  independent  counsel's  staff  when  the 

1 8  independent  counsel  was  appointed. 

19  Q      Did  you  have  any  ~  other  than  these 

20  briefings,  did  you  have  any  other  involvement  in  the 

21  Hale-- 

22  A      After  November  5th? 


1  Q      Uh-huh. 

2  A      No. 

3  Q      How  about  the  Madison  investigation? 

4  A      No.    Let  me  make  sure  you  understand.   I 

5  don't  want  to  be  inaccurate  here.   In  addition  to 

6  briefings,  certainly  until  the  appointment  of  their 

7  own  grand  jury,  both  the  Department  people  and 

8  Special  Counsel  Fiske  were  utilizing  the  same  grand 

9  jury  as  we  were,  and  so  I  had  a  lot  of  dealings  with 

10  them  about  logistics. 

1 1  Substantively,  no;  of  course  their 

12  interview  of  me,  the  IC's  interview  of  me  about  these 

13  matters  and  my  subsequent  grand  jury  appearance.  I 

14  guess  those  would  be  involvements. 

15  Q      Do  you  recall  at  any  time  learning  that  a, 

16  quote  unquote,  prominent  lawyer  had  gone  to 

17  Washington  to  try  to  hinder  the  Hale  investigation? 

18  A      I've  heard  that  somewhere.   I  don't  know 

19  when  I've  heard  it  or  where  I've  heard  it. 

20  Q      What's  they  extent  of  your  understanding  on 

21  that  issue? 

22  A      That's  about  it.    I  mean,  you  know,  I've 
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1  just  heard  that.    I  don't  even  remember  who  it  was 

2  that  supposedly  did  it  or  who  they  supposedly  tried 

3  to  meet  with. 

4  Q      Did  you  ever  learn  that  there  were 

5  allegations  regarding  documents  that  were  seized  at 

6  Capital  Management  Services  and  the  allegation  that 

7  there  was  a  missing  document  or  missing  documents? 

8  A      Somewhere  in  something,  it's  not  anything 

9  that  I  heard  in  1993,  but  certainly  by  now  I  have 

10  heard  that  Randy  Coleman  has  made  that  claim  or  at 

1 1  least  the  claim  is  attributed  to  Randy  Coleman, 

12  although  I  believe  it  was  like  thirdhand  from  a 

13  reporter  that  made  that  assertion  that  they'd  been 

14  told  that. 

15  0      Do  you  have  any  knowledge  of  such  a 

16  document? 

17  A      No. 

18  Q      Did  you  have  any  conversations  with 

19  Governor  Tucker  about  the  Madison  investigation  or 

20  the  Hale  investigation? 

21  A      No. 

22  Q      Did  Ms.  Casey? 

166 

1  A      Not  to  my  knowledge. 

2  May  I  ~  I  need  to  talk  to  Mr.  Fishman. 

3  MS.  FISHER:    Sure,  absolutely. 

4  (Witness  conferred  with  counsel.) 

5  THE  WITNESS:    In  light  of  your  last 

6  question,  I  want  to  be  sure,  that  there  is  one  thing 

7  in  my  chronology  I  want  to  draw  your  attention  to 

8  that  bears  somewhat  on  the  matter  you  just  asked 

9  about.    It's  on  the  page  that  begins  1 1/2  and  you'll 

10  see  that  the  second  item  listed  there  is  a  phone  call 

1 1  that  I  received  from  John  Haley,  who  indicated  that 

12  he  was  the  attorney  for  Jim  Guy  Tucker.   And  he 

13  related  to  me  that  he  had  been  dealing  with  the  RTC 

14  on  a  loan  that  Tucker  had  received  and  indicated  that 

15  Tucker  had  repurchased  the  loan,  claimed  the  RTC 

16  couldn't  find  his  file  and  that  he  had  been  told  by 

17  someone  in  confidence  that  the  matter  had  been  sent 

18  to  us  for  indictment  and  sent  to  a  civil  lawyer  and 

19  that  he  wanted  to  put  the  matter  to  rest  as  soon  as 

20  possible.    He  was  asking  us  to  move  the  matters  along 

21  and  get  the  chapter  closed  and  that  his  client  was 

22  available  for  interview  to  synopsize  the  facts. 
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1  Q      Could  you  explain  that  to  me? 

2  A      Sure.   John  Haley  called  me  — 

3  Q      I  mean  other  than  what's  in  here,  what  is 

4  it  that  the  indictment  ~ 

5  A      I  have  no  idea  what  Mr.  Haley  was  talking 

6  about.   This  phone  conversation  occurred  after  the 

7  RTC  referrals  and  their  existence  had  been  leaked  to 

8  the  press. 

9  Q      And  this  is  the  second  set  of  referrals? 

10  A      Yes. 

1 1  Q      That  had  been  leaked  to  the  press  prior 

12  to  ~  it  was  your  understanding  that  it  had  been 

13  leaked  to  the  press  prior  to  November  2nd,  1993? 

14  A      I  think  there  had  been  press  articles 

15  already  written  about  it  and  1  certainly  received 

16  lots  of  press  calls  about  it. 

17  Q      And  Tucker's  involvement,  was  — 

18  A      Tucker's  involvement  was  not  particularly 

1 9  something  that  the  press  was  concerned  with,  but  by 

20  November  2nd  I  think  there  were  probably  very  few 

2 1  people  in  this  country  that  did  not  know  of  the 

22  existence  of  RTC  referrals  having  been  sent  to  us. 
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1  And  John  Haley  called  me  —  and  I  had  never  met  the 

2  man,  had  never  talked  to  the  man  before  to  my 

3  knowledge  ~  indicated  to  me  that  he  ~  I'd  heard  the 

4  name  and  knew  that  he  was  an  attorney  in  Arkansas  ~ 

5  indicated  that  he  was  the  attorney  for  Jim  Guy 

6  Tucker,  that  he  had  been  involved  in  matters  with  the 

7  RTC  concerning  some  loans  that  Mr.  Tucker  had  had  at 

8  Madison  that  he  was  in  some  sort  of  negotiation  or 

9  attempt  to  resolve  about,  that  he  represented  to  me 

10  that  someone  in  confidence  had  told  him  that  RTC  had 

1 1  sent  us  this  stuff  to  look  at  for  criminal 

12  indictment. 

13  Q      Relating  to  Mr.  Tucker's  loan? 

14  A      Relating  to  Mr.  Tucker's  loan.   And  that  he 

1 5  wanted  to  get  the  matter  closed  as  quickly  as 

16  possible  and  that  he  and  his  client  wanted  to  be 

17  cooperative.  That's  what  I  understood  him  to  be 

1 8  saying.   At  that  point  in  time,  I  had  started  to  make 

19  it  a  practice  to  try  to  write  down  whatever  people 

20  said  to  me  about  the  RTC  and  the  referrals. 

21  Q      What  did  you  tell  him? 

22  A      I  thanked  him  for  his  attitude  and  said  I'd 
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1  get  back  to  him. 

2  Q      At  that  time  --  well,  I  guess  this  was  a 

3  couple  days  prior  to  the  recusal? 

4  A      Yes,  the  day  prior  to  Paula's  -- 

5  Q      Did  you  discuss  this  phone  call  with  Paula 

6  Casey? 

7  A      Oh,  I'm  sure  1  did. 

8  Q      Did  you  have  any  subsequent  conversations 

9  with  Mr.  Haley? 

10  A      No. 

1 1  Q      Did  Ms.  Casey  have  any  conversations  with 

12  Mr.  Haley? 

13  A      Not  to  my  knowledge.   I  believe  Paula  was 

14  in  Annapolis  at  the  time  1  got  this  phone  call  and  1 

15  would  have  talked  to  her  --  it  was  our  usual  practice 

16  whenever  she  or  1  was  out  of  town,  for  us  to  visit  by 

17  phone,  and  I'm  sure  1  would  have  related  this  to  her 

18  by  phone.    But  it  was  the  following  day  that  she  met 

19  with  the  Department. 

20  (Pause.) 

21  Q      After  the  recusal,  did  you  have  any  further 

22  conversations  with  Mr.  Coleman? 


1  A      No.    1  had  one  conversation  with 

2  Mr.  Coleman  prior  to  the  recusal  that  you  haven't 

3  asked  about,  but  1  had  no  conversations  with  him, 

4  certainly  about  this  matter,  no.    Mr.  Coleman's 

5  office  also  happens  to  be  in  the  same  building  as  our 

6  office,  and  occasionally  1  would  run  into  Randy  in 

7  the  hallway  and  exchange  greetings,  but  no 

8  substantive  conversations. 

9  Q      What  was  the  conversation  that  you  had 

10  prior  to  recusal? 

1 1  A      That  occurred  on  October  21st. 

12  Q      What  was  that  conversation? 

13  A      That  conversation  was  a  conversation  where 

14  it  appeared  to  me  for  the  first  time  that  Mr.  Coleman 

15  was  attempting  to  negotiate  in  good  faith  on  behalf 

16  of  David  Hale.   And  he  met  with  Paula  and  me  in 

17  Paula's  office  and,  for  the  first  time,  seriously 

18  listened  to  our  proposed  disposition  of  the  case 

19  against  his  client,  and,  in  fact,  took  the  time  to 

20  make  notes  of  what  our  representations  were  and  had 

21  been  all  along.   At  the  end  of  our  meeting  we  asked 

22  him  for  a  copy  of  his  notes  so  that  we  would  all  have 
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1  the  same  understanding  of  what  had  been  discussed. 

2  After  he  left  I  realized  that  we  had 

3  omitted  one  matter  and  called  him  on  the  phone  and 

4  asked  him  to  add  that  Mr.  Hale  would  have  to  make 

5  restitution  and  I  handwrote  that  on  the  bottom  of  the 

6  copy  of  his  notes  and  asked  him  to  do  that  as  well. 

7  Q      Did  Mr.  Coleman  offer  any  information 

8  regarding  ~ 

9  A      No,  ma'am. 

10  Q      At  that  time? 

11  A      He  did  not. 

12  MS.  FISHER:    Can  we  go  off  the  record  for  a 

13  second. 

14  (Recess.) 

15  BY  MS.  FISHER: 

1 6  Q      Mr.  Johnson,  before  we  went  off  the  record 

17  I  believe  it  was  your  testimony  that  Mr.  Hale  offered 

18  no  substance,  in  reference  to  his  allegations  at  this 

19  October  21st,  1993  meeting? 

20  A      Mr.  Hale  was  not  present,  just  Mr.  Coleman. 

21  Q      Mr.  Coleman,  pardon  me. 

22  A      Yes,  he  did  not. 
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1  Q      Did  you  ever  review  documents  relating  to 

2  the  Hale  indictment  or  the  Hale  case? 

3  A      Did  I  ever  review  --  let  me  ask  Mr.  Fishman 

4  something  here. 

5  (Witness  conferred  with  counsel.) 

6  MR.  FISHMAN:    Just  for  the  record,  out  of 

7  an  abundance  of  caution  because  it  involves  a 

8  different  related  investigative  matter  Mr.  Johnson 

9  wanted  to  ask  me  how  he  should  handle  the  matter. 

10  There  is  no  reason  why  he  can't  answer  the  question. 

1 1  THE  WITNESS:   There  was  a  civil  suit  that 

12  was  brought  by  an  investor  against  Charles  Matthews 

13  and  Jean  Fitzhugh  sometime  back  in,  I  want  to  say  '90 

14  or  '91.   And  the  attorney  representing  that  investor 

15  asked  us  to  look  at  that  matter  fi-om  a  criminal 

1 6  standpoint.   The  transaction  they  were  complaining 

1 7  about  turned  out  to  be  part  of  the  SB  A  fi^aud  that 

18  Hale  was  eventually  indicted  on,  although  the  focus 

19  of  that  allegation  then  was  Matthews  and  Fitzhugh 

20  defrauding  the  investor,  not  about  Hale.   And  I 

21  reviewed  documents  related  to  that  at  that  time  in 

22  '90  or  '91,  but  I  don't  recall  seeing  any  documents 
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1  that  specifically  related  to  Hale,  or  his  business. 

2  Q      Who  was  it  at  the  eastern  district  of 

3  Arkansas  that  did  that  review  of  documents  relating 

4  to  the  Hale  case? 

5  A      For  the  indictment,  the  case  that  he  was 

6  indicted? 

7  Q      Uh-huh. 

8  A      That  would  have  been  Mr.  Jackson. 

9  Q      Would  there  have  been  anyone  else  involved 

10  in  that? 

1 1  A      From  the  U.S.  Attorney's  office,  no. 

12  Q      Would  Ms.  Casey  have  reviewed  those 

13  documents? 

14  A      No. 

15  MS.  FISHER:    I  don't  believe  I  have  any 

16  further  questions. 

17  (Discussion  off  the  record.) 

18  EXAMINATION 

19  BY  MR.  SCHAUER: 

20  Q      Mr.  Johnson,  I  just  have  a  few  more 

21  questions.    It's  not  my  intent  to  go  over  anything 

22  we've  already  covered  but  I  might  have  to  do  that  in 


1  following  up  with  some  of  the  questions. 

2  You  had  testified  earlier  that  you  had  a 

3  good  working  relationship  with  the  FBI  agents  that 

4  were  working  on  the  Hale  matter.   Was  that  Mr.  Irons 

5  and  Mr.  Reign? 

6  A      Yes. 

7  Q      Did  you  have  occasion  to  speak  with 

8  Mr.  Irons  about  contacts  he  had  had  with  Jean  Lewis 

9  at  any  time? 

10  A      Yes. 

1 1  Q      And  what  was  the  substance  of  those 

12  contacts  as  told  to  you  by  ~ 

13  A      As  best  I  recall,  Steve  Irons  was  the  one 

14  who  expressed  the  frustration  on  behalf  of  the  FBI 

15  concerning  access  to  the  documents  at  RTC.   And  my 

16  understanding  from  him  was  that  he  had  contact  with 

17  the  RTC,  and  I  believe  specifically  with  Ms.  Lewis 

18  but  I'm  not  sure  that  every  contact  was  with  her,  in 

19  attempting  to  get  access  to  the  documents.   And  it 

20  was  from  those  contacts  and  her  representations  to 

21  him  that  I  came  to  understand  that  the  RTC  insisted 

22  on  keeping  all  of  the  records  until  they  had 
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1  completed  the  referrals. 

2  And  Mr.  Irons  felt  that  that  was  neither 

3  necessary  nor  tenable,  and  was  very  adamant  in 

4  seeking  our  office's  intervention  to  get  at  least 

5  some  of  the  records  so  they  could  begin  their 

6  investigation,  which  we  attempted  to  do  so. 

7  Q      Did  Mr.  Irons  ever  express  to  you  any 

8  concern  about  Ms.  Lewis's  motivations  or  manner  of 

9  practice  in  the  referrals  as  well  as  providing 

10  documents  to  the  FBI? 

1 1  A      Best  of  my  recollection  is  yes,  he  did. 

1 2  Q      And  what  was  it  that  Mr.  Irons  told  you? 

13  A      I  know  at  some  point  there  was  conversation 

14  about  the  first  referral  and  a  lot  of  questions 

15  raised  about  its  timing.   A  lot  of  questions  raised 

1 6  about  the  pressure  that  the  RTC  seemed  to  be  putting 

17  on  it  about  when  to  do  it.   There  were  specific 

1 8  conversations  with  Steve  Irons  about  the  actions  of 

1 9  the  RTC  in  choosing  to  focus  on  the  Madison  Guaranty 

20  as  opposed  to  other  S&L  institutions  of  much  greater 

2 1  size  in  Arkansas  that  had  failed,  for  which  we  had 

22  never  gotten  referrals. 
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1  And  Steve  was  extremely  frustrated  to  the 

2  point  of  being  angry  that  for  years  and  years  and 

3  years  we  had  been  attempting  to  address  the  S&L 

4  failure  issue  in  Arkansas  and  that  we  were 

5  persistently  met  with  the  RTC  being  a  barrier  rather 

6  than  an  assistance  in  our  attempting  to  do  so. 

7  And  when  in  fact  our  office  recused  itself 

8  from  the  Madison  case,  Paula  Casey,  Steve  Irons  and  I 

9  sat  down  and  had  a  long  conversation  about  plans  to 

10  go  forward  with  other  S&L  investigations  that  we  all 

1 1  believed  needed  to  be  done,  for  which  we  had  never 

1 2  gotten  referrals  from  RTC,  and  that  we  thought 

1 3  involved,  in  terms  of  dollar  volume,  much  greater 

14  impact  on  Arkansas.   And  we  discussed  strategies  and 

1 5  techniques  to  gain  access  to  the  information  by 

16  bypassing  any  kind  of  reliance  on  RTC  for  referrals, 

1 7  and  had  set  in  motion  plans  and  assignments  of 

18  personnel  in  our  office  and  the  FBI  office  to 

19  implement  that,  when  that  fell  by  the  wayside  because 

20  Mr.  Irons  was  assigned  by  the  FBI  to  continue  with 

21  the  Madison  case. 

22  Q      You  mentioned  that  Mr.  Irons  had  expressed 
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1  some  concern  -  if  that's  the  word  you  used,  I'm  not 

2  sure  ~  relative  to  the  timing  of  the  first 

3  referrals.   Could  you  elaborate  on  that? 

4  A      This  is  all  subsequent  understanding  by  me, 

5  and  I'm  not  --  I  don't  --  I  believe  this  is 

6  conversation  that  occurred  mostly  after  the  recusal 

7  by  our  office,  because  I  knew  nothing  about  when  the 

8  first  referral  came  and  how  it  was  dealt  with  and  who 

9  did  what  when  until  much  later,  but  1  do  recall  later 

10  there  being  talk  that  that  referral  was  sent  just 

1 1  prior  to  the  election  and  that  the  RTC  particularly 

12  Jean  Lewis,  seemed  very,  very  anxious  for  that  to  be 

13  handled  prior  to  the  election,  unusually  so  for  the 

14  RTC.    And  someone  at  some  point  quoted  to  me  a 

15  statement  that  Jean  Lewis  had  made  to  them  that  she 

16  would  "bring  down  the  administration." 

17  Q      Did  Mr.  Irons  tell  you  that  he  believed 

18  that  Ms.  Lewis  had  political  motivations  in  sending 

19  the  first  referral? 

20  A      I  don't  know  that  Mr.  Irons  did  that.    It's 

21  not  what  I  associate  with  -  Steve  is  a  very  careful 

22  person  about  his  choice  of  words,  and  I  don't  know 
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1  that  that  fits  with  Steve  Irons.    I  know  that  other 

2  people  have  expressed  that  to  me  that  they  suspected 

3  Jean  Lewis's  motivation  in  the  first  referral  and  her 

4  actions  subsequent.    I  certainly  have  come  to  be 

5  very,  very  suspicious  of  what  she  was  doing  in 

6  retrospect,  given  the  frustrations  that  we  had  for 

7  two  months  of  not  getting  anything.    And  as  soon  as 

8  Jean  Lewis  received  Paula  Casey's  letter  concerning 

9  the  first  referral,  all  of  a  sudden  all  the  referrals 

10  are  in  the  press. 

1 1  And  I  know  from  contacts  the  press 

12  reporters  had  with  our  office,  asking  us  questions, 

13  that  they  had  met  with  Jean  Lewis.    I  had  asked  the 

14  Department  of  Justice,  prior  to  our  recusal,  to 

15  initiate  an  investigation  concerning  the  leak  of  the 

16  RTC  ~  or  of  the  referrals  to  the  press.    I  was 

17  extremely  upset  about  that  because  it's  untenable  to 

18  try  to  conduct  that  kind  of  an  investigation  when  the 

19  media  is  all  over  it  like  they  were. 

20  Q      Mr.  Johnson,  I  want  to  show  you  now  a 

21  document  which  is  identified  as  Bates  numbers  GEM  187 

22  and  188,  purporting  to  be  notes  taken  by  Gerry 
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McDowell? 

MR.  FISHMAN:    Let  me  note  for  the  record 
the  Bates  numbers  by  which  they've  been  identified  to 
the  Committee  are  actually  004656  and  004657. 
BY  MR.  SCHAUER: 

Q      Directing  your  attention,  sir,  to  the 
second  to  last  paragraph  of  these  notes. 

A      Is  this  on  the  first  page? 

Q      On  the  first  page.   Apparently  because 
these  are  Mr.  McDowell's  notes  and  because  your  name 
appears  at  the  top,  and  1  think  that  your  chronology 
indicates  that  you  had  a  phone  conversation  with 
Mr.  McDowell  on  the  2nd  of  November,  that  these  are 
notes  taken  by  him  during  the  course  of  that 
conversation.   Does  that  seem  accurate  to  you? 

A      This  is  the  first  time  I've  ever  seen  the 
notes,  of  course,  and  in  just  quickly  looking  through 
some  of  the  things  that  are  on  the  notes,  these  seem 
to  be  consistent  with  the  conversation  that  I  recall 
having  with  Mr.  McDowell,  the  subject  matters  of  the 
conversation  I  recall  having  with  Mr.  McDowell. 

Q      Directing  your  attention,  sir,  to  the 
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second  to  the  last  paragraph  which,  if  I  can  make  out 
the  handwriting,  says  ~  and  forgive  me  for  reading  a 
bit  because  the  exhibits  will  not  accompany  the 
transcript  —  "leak  is  RTC  investigator  Ms.  Jean 
Lewis.    She  forwarded  to  EOUSA  Donna  Henneman  all  RTC 
referral  copies.   EOUSA  had  them  before  USAO  with 
suggestion  that  USAO  wouldn't  fairly  investigate. 
Extremely  serious  leak  problem  at  RTC  ~  RTC  jerked 
USAO/FBI  around  on  documents  —  unusual  referral 
letter." 

A      Yes. 

Q      Does  this  accurately  reflect  things  with 
which  you  were  telling  Mr.  McDowell? 

A      Yes. 

Q      If  we  could  start  with  the  leak  comment, 
and  if  you  could  expound  on  that? 

A      It's  pretty  much  what  I  just  said.    Some  of 
the  ~  if  you'll  look  at  my  notes,  my  chronology, 
you'll  see  numerous,  numerous  phone  calls  from 
members  of  the  press,  not  all  of  which  are  written 
down  here.    I  spent  most  of  the  day  of  November  2nd 
answering  press  inquiries  about  the  RTC  referrals. 
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1  And  numerous  members  of  the  press  indicated  to  me 

2  that  they  had  copies  or  had  read  copies  of  the  RTC 

3  referrals.   Somewhere  in  the  course  of  that,  I 

4  believe,  from  a  comment  one  of  the  press  people  made, 

5  that  the  press  person  from  The  Washington  Post  had 

6  met  with  Jean  Lewis  the  previous  Sunday  night  in 

7  Kansas  City. 

8  I  was  personally  ~  it  was  my  personal 

9  opinion  at  the  time  that  Jean  Lewis  had  leaked  the 

10  referrals  to  the  press  and  I  was  very,  very  angry 

1 1  about  it.    I  have  been  involved  in  major 

12  investigations  in  which  the  press  has  been  interested 

13  for  most  of  my  20  years  with  the  Department  of 

14  Justice,  certainly  with  the  civil  rights  division.    1 

15  can  scarcely  remember  an  investigation  in  which  there 

16  wasn't  tremendous  press  interest,  and  it  was 

17  impossible  to  conduct  a  legitimate  investigation  of  a 

18  matter  of  this  kind  involving  these  kinds  of 

19  allegations  when  the  press  was  running  ahead 

20  speculating  and  causing  problems. 

21  And  I  considered  it  a  tremendous  act  of  bad 

22  faith  on  the  part  of  RTC  that  they  would  prejudge  our 


1  office  and  our  handling  of  this  matter  that,  before 

2  we  ever  got  a  chance  to  look  at  these  referrals  in 

3  any  serious  manner,  that  they  had  given  them  to  the 

4  press. 

5  Q      Did  you  form  an  opinion  at  that  point  of 

6  why  you  think  that  Ms.  Lewis  or  other  people  at  the 

7  RTC  would  have  leaked  these  to  the  press? 

8  MR.  FISHMAN:    Are  you  asking  him  to 

9  speculate? 

10  MR.  SCHAUER:    Sure. 

1 1  THE  WITNESS:    I  would  have  to  -- 

12  MS.  FISHER:    That  is  inappropriate.   Please 

13  don't  speculate.   We  will  be  here  until  spring. 

14  THE  WITNESS:    I  won't  speculate. 

15  BY  MR.  SCHAUER: 

16  Q      Did  Mr.  McDowell  indicate  to  you  that  he 

17  intended  to  do  anything  regarding  this  leak  issue? 

18  A      No. 

19  Q      Did  you  have  other  discussions  with  anyone 

20  else  at  the  Department  regarding  this  leak  issue? 

21  A      I  believe  that  Mr.  McDowell  was  the  only 

22  one  ~  as  best  I  recall,  the  only  one  that  I  talked 
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1  to  when  Ms.  Casey  met  with  everybody  the  following 

2  day.    I  certainly  had  asked  her  to  put  on  the  agenda 

3  the  lack  of  production  of  documents  that  the  RTC  had 

4  put  us  through,  and  the  leak  issue,  and  was  very, 

5  very  frustrated  that  the  only  thing  that  —  she  was 

6  very  frustrated,  as  was  I,  that  the  only  thing  the 

7  Department  wanted  to  talk  about  was  her  recusal. 

8  That  was  part  of  her  dissatisfaction  with 
the  Department.   It  was  part  of  my  dissatisfaction 
with  the  Department  and  I  think  part  of  her  reason 
for  bucking  up  some  at  that  meeting,  even  though  she 
was  going  to  recuse. 

Q      Directing  your  attention,  sir,  to  the  next 
page  of  the  document  you  have  in  front  of  you. 
Beneath  the  paragraph  that  was  apparently  redacted, 
it  reads  "RTC  still  has  given  over  all  the 
documents"? 

A      I  think  ~  I  can  only,  that's  not  true.    I 
can  only  conclude  that  he  has  left  the  "not"  out  of 
there  with  the  use  of  the  word  "still"  because  they 
had  not,  and,  in  fact,  you'll  see  the  next  paragraph, 

maybe  "inspection  trip  to  Casey  to  find  out  what  the 
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1  problem  is  with  RTC"  is  certainly  something  we  talked 

2  about. 

3  I  know  that  in  that  conversation  1  told 

4  Mr.  McDowell  that  I  had  planned  a  trip  to  Kansas  City 

5  to  review  the  documents  which  I  referred  to  earlier. 

6  That  meeting  was  scheduled,  I  believe,  for  ~  I  want 

7  to  say  November  8th  or  certainly  that  week,  and  one 

8  of  the  —  and  I  never  went  because  we  recused,  but 

9  when  Paula  advised  me  of  the  recusal,  one  of  the 

10  things  I  asked  her  to  be  sure  to  pass  on  to  Don 

1 1  Mackay  was  that  that  trip  had  all  been  set  up  and  the 

12  FBI  was  prepared  to  go.    And  I  believe  Mr.  Mackay 

13  went  in  my  place. 

14  Q      Directing  your  attention,  sir,  to  the 

15  sentence  that  follows  the  one  I  read,  which  says  "MJ 

16  thinks  RTC  is  out  of  control  in  Kansas  City."    Is 

17  that  something  that  you  had  said  to  Mr.  McDowell? 

18  A      I'm  sure  it  is.    There  is  his  reference  in 

19  the  first  paragraph  you  asked  me  about  concerning  the 

20  unusual  referral  letter  that  I  received  on  October 

21  13th,  or  rather  our  office  received,  Mr.  Jackson,  on 

22  October  13th  from  Karen  Carmichael  about  some  RTC 
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1  records.   That  was,  to  say  the  least,  odd  and  seemed 

2  suited  more  to  what  the  RTC  might  request  when 

3  producing  documents  for  civil  litigation  and  not  in 

4  response  to  a  subpoena.    It  was  the  letter  that  I 

5  talked  with  Mr.  McDowell  about  that's  the  unusual 

6  referral  letter.   He  asked  me  to  fax  a  copy  to  him, 

7  which  I  did,  and  he  was  going  to  bring  it  to  the 

8  attention  of  Allen  Carver  to  be  addressed,  as  my 

9  understanding  was,  with  the  working  group  between  the 

10  Department  of  Justice  and  RTC  here  in  Washington, 

1 1  because  the  RTC  in  Kansas  City  didn't  seem  to  know 

12  what  they  were  doing. 

13  That  was  based  on  a  number  of  contacts, 

14  including  some  phone  conversations,  I  had  with  them 

15  where  they  asked  a  number  of  questions.   They  did  not 

16  seem  to  know  what  they  were  doing. 

17  (Discussion  off  the  record.) 

18  BY  MR.  SCHAUER: 

19  Q      Do  you  have  knowledge  of  whether  or  not 

20  Mr.  McDowell  followed  up  with  Mr.  Carver  regarding 

21  this  issue? 

22 A      I  don't  recall.   1  know  that  at  one  point  I 
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1  talked  with  Allen  Carver  and  I  can't  remember  if 

2  Mr.  McDowell  had  briefed  him  a  little  bit  on  it  or, 

3  in  fact,  whether  Mr.  Carver  ~  excuse  me,  Mr.  Carver 

4  called  me  at  the  request  of  Gerry  McDowell  so  that  I 

5  could  brief  him  on  it,  but  I  know  that  I  talked  to 

6  Allen  Carver  so  I'm  not  exactly  sure  what 

7  Mr.  McDowell  did  other  than  bring  it  to  Mr.  Carver's 

8  attention  because  it  was  not  a  surprise  to  Mr.  Carver 

9  when  we  talked.   And  I  don't  remember  which  one  of  us 

10  initiated  the  conversation. 

1 1  Q      Did  Mr.  Carver  indicate  whether  or  not  he 

12  was  going  to  follow  up  on  this  matter? 

13  A      He  indicated  that  he  was  going  to  follow  up 

14  on  the  matter  with  the  working  group.    He  also 

15  indicated  to  me  that  based  on  what  I  was  describing 

16  to  him  that  he  certainly  found  that  to  be  atypical  of 

17  his  dealings  with  RTC  and  the  information  he  had 

18  about  RTC  led  to  some  confirmation  that  we  were 

19  dealing  with  an  office  that  was  not  well  managed  as 

20  opposed  to  institutional  problem. 

21  Q      Following  up,  sir,  with  your  testimony 

22  regarding  Mr.  Irons's  frustration  regarding  the 
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failure  of  RTC  to  focus  on  other  institutions  rather 
than  Madison,  could  you  tell  us  a  bit  more  about 
that,  what  those  institutions  were? 

A      I  don't  remember  the  names  of  all  the 
institutions.    I  know  that  there  were  ~  I  can 
remember,  I  believe,  two  of  them,  one  was  Savers 
Federal  Savings  &  Loan,  which  was  a  much,  much  larger 
institution  than  Madison  and  I  don't  believe  we've 
ever  received  a  single  referral  on  Savers.   Another 
was  First  Federal,  and  I  need  to  check  with  Paul. 
(Witness  conferred  with  counsel.) 
BY  MR.  SCHAUER: 

Q      In  answer  to  my  question  I'm  not  asking  you 
for  names  of  specific  institutions  or  specific 
transactions,  just  generally. 

A      I  realize  that.   There  is  a  specific 
referral  that  I  could  talk  about  in  detail  as 
evidencing  the  problem  that  I'm  talking  about,  but  to 
describe  it  in  general  terms,  this  last  spring  our 
office  received  a  referral  from  RTC  concerning  a 
major  institution. 

The  representation  in  the  referral  was  that 
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the  fraud  was  in  the  $8  million  range.   The  events 
that  the  RTC  related  in  the  referral  had  culminated 
in  late  1985.    The  information  on  which  the  RTC 
relied  in  making  its  referral  was  a  conversation  that 
the  RTC  people  had  had  with  the  head  of  the 
institution.    The  conversation  occurred  in  1989. 
They  did  not  send  us  the  referral  for  six  years  after 
the  conversation  had  occurred  and  we  had  at  most  five 
months  to  conduct  an  $8  million  fraud  investigation. 
And  by  the  time  they  referred  the  matter  to  us,  all 
the  documents  on  which  we  would  have  to  rely  had  been 
dispersed  with  all  the  loans  throughout  the  country 
and  were  no  longer  available. 

That's  an  example  of  the  kinds  of  problems 
that  we've  had  with  the  RTC  that  has  made  me 
reluctant  to  rely  on  their  representations  about 
anything. 

Q      Did  you  discuss  these  matters  with 
Mr.  Irons? 

A      This  one  I  didn't  because,  as  I  said,  this 
occurred  this  year  and  Mr.  Irons  is  assigned  to  the 
independent  counsel's  office  so  they've  been 
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1  instructed  not  to  have  conversations  with  anybody 

2  about  anything. 

3  Q      Did  Mr.  Irons  indicate  to  you  that  he  had 

4  had  conversations  with  Jean  Lewis  regarding  the 

5  priorities  of  the  RTC  Kansas  City  office, 

6  specifically  why  Madison  was  prioritized  over  the 

7  other  institutions? 

8  A      I  don't  --  I  know  that  Steve  Irons 

9  represented  to  me  that  he  had  discussed  that  with 

10  somebody  at  RTC  ~  1  believe  it  to  be  Jean  Lewis 

1 1  because  my  understanding  was  that  she  was  the 

12  investigator  primarily  assigned  to  the  institutions 

13  in  Arkansas  ~  about  the  priorities  because  he  feU 

14  just  because  of  the  size  of  the  institutions  and 

15  suspicions  of  fraud  that  the  other  institutions  were 

16  much  more  significant  and  should  have  been 

17  addressed.  And  that's,  as  1  said  before,  very 

18  frustrating  that  the  RTC  was  doing  nothing  and  it 

19  appeared  that  the  statute  of  limitations,  even  the 

20  extended  statute  of  limitations  would  likely  run 

21  before  we  ever  got  a  referral. 

22 Q      Did  Mr.  Irons  indicate  to  you  whether 
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1  Ms.  Lewis  or  anyone  else  in  the  RTC  Kansas  City 

2  office  responded  to  his  frustrations  in  any  way? 

3  A      Only  that  she  was  working  on  these 

4  referrals  and  would  get  them  as  soon  as  she  could, 

5  although  ~  and  then  she  would  address  the  other 

6  matters,  as  best  I  recall  Mr.  Irons  telling  me.   But 

7  I  also  recall  part  of  Mr.  Irons's  frustration  ~  in 

8  September  when  I  became  familiar  with  this 

9  investigation  and  became  involved  in  this 

10  investigation  is  he  was  quite  angry  that  these 

1 1  representations  from  the  RTC  about  these  referrals 

12  had  dated  back  some  significant  period  of  time  and, 

13  as  he  told  me,  they  had  been  absolutely  promised  by 

14  July,  and  we  were  now  into  September  and  they  were 

15  still  telling  us  the  same  thing  and  we  still  weren't 

16  getting  any  records.   So  he  was  enormously  frustrated 

17  at  the  delay. 

18  Q      And  was  it  Mr.  Irons's  opinion,  as  he 

19  related  it  to  you,  that  the  investigation  was  slowed 

20  down  by  his  failure  to  obtain  documents  from  the  RTC? 

21  A      It  was  virtually  at  a  standstill. 

22  Q      And  Mr.  Irons  had  told  you  that? 


4095 

191 

A      Whether  he  put  it  in  those  words  or  not,  it 
certainly  was  my  understanding  from  the  conversations 
I  had  with  him  and  David  Reign,  because  there  was  no 
the  manner  in  which  you  conduct  that  kind  of  an 
investigation  without  an  assessment  certainly  of  some 
initial  documentation  from  which  you  develop  leads, 
and  you  don't  go  out  and  interview  people  that  may 
have  been  involved  until  you  have  either 
documentation  to  refresh  their  memory  or  if  it 
happens  to  be  a  potential  subject  documentation  with 
which  to  confront  them. 

And  so  not  having  the  documents,  they 
couldn't  begin  and  that's  my  understanding  of  the 
process  and  my  understanding  of  why  the  FBI  was  so 
frustrated  and  wanted  me  to  push  the  subpoenas,  which 
I  did. 

Q      If  I  might  go  back  to  the  conversations  and 
negotiations  surrounding  Mr.  Coleman's  effort  to 
engage  in  plea  negotiations  with  your  office,  you 
indicated  that  Ms.  Casey  discussed  with  you  her 
position  that  it  would  have  been  inappropriate  to 

offer  immunity  or  a  mere  misdemeanor  charge  for 

192 
Mr.  Hale? 

A      Yes. 

Q      Can  you  tell  us,  I  know  you  went  into  it  a 
bit,  but  could  you  tell  us  exactly  why  you  felt  that 
was  the  case? 

A      Just  based  on  my  experience  with  the 
Department  of  Justice  and  particularly  I'll  draw  on 
my  experience  in  prosecuting  both  police  brutality 
cases  and  political  corruption  and  white  collar 
crime.   In  my  experience,  when  you're  accusing 
someone  that  there  is  likely  to  be  a  natural  jury 
bias  in  favor  of  and  you  are  accusing  them  primarily 
relying  on  someone  who  says  they  participated  in  a 
crime  with  them,  that  as  a  prosecutor,  you  buy  a  lot 
of  credibility  problems  to  the  point  of  not  being 
able  to  convince  a  jury  if  you  have  been  too  lenient 
with  the  person  who  has  been  the  coparticipant,  that 
it's  much  more  sellable  to  the  jury  from  a 
credibility  standpoint  that  someone  who  has  been  made 
to  face  at  least  a  portion  of  their  punishment  by  an 
acknowledgment  of  guilt  and  potential  sentence  is  a 
much  more  credible  witness  in  making  those  kinds  of 
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1  accusations.  And  from  a  strategic  standpoint  David 

2  Hale  as  an  immunized  witness  accusing  the  President 

3  of  the  United  States  of  something  for  which  no 

4  documents  may  exist  struck  me  as  total  folly  as  an 

5  approach. 

6;  Q      So  in  your  opinion  it  wasn't  even  a  close 

7  call? 

8  A      Not  even  close.   And  I  would  add  apparently 

9  not  in  the  special  counsel's  opinion  either  because 

10  we  offered  David  Hale  a  single  felony.    The  special 

1 1  counsel  ended  up  requiring  him  to  take  two  with  the 

12  same  sentencing  consideration  we  offered.   So  I'm 

13  kind  of  surprised  at  the  Monday  morning 

14  quarterbacking  because  Mr.  Fiske  was  a  lot  harder  on 

15  David  Hale  than  we  offered. 

16  Q      As  long  as  we're  on  that  point  I'd  like  to 

17  show  you  a  document  which  purports  to  be  a  memo  from 

18  Ms.  Casey  to  Don  Mackay  dated  November  9th,  1993  and 

19  it's  identified  as  Bates  number  016574.    Take  a 

20  minute. 

21  (Witness  reviewed  the  document.) 

22 A      Okay.    I've  reviewed  it. 
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1  Q      Have  you  seen  this  document  before? 

2  A      I  can't  honestly  say.    It  strikes  me  as 

3  somewhat  familiar,  and  I  don't  remember  if  I've  seen 

4  the  document  before  or  —  or  whether  it  is,  in  fact, 

5  a  printout  from  an  E-mail  that  Ms.  Casey  may  have 

6  sent  Don  Mackay. 

7  Q      Notwithstanding  whether  it's  a  document 

8  that  you've  actually  ever  seen  before,  does  it 

9  refresh  your  recollection  regarding  Mr.  Coleman's 

10  willingness  to  agree  to  a  certain  plea  in  November  of 

11  '93? 

12  A      Yes,  as  1  indicated  before,  the  first  time 

13  that  I  believe  Randy  Coleman  was  negotiating  with  us 

14  in  good  faith  was  when  we  met  with  him  on  October  — 

15  excuse  me,  yes,  October  21st  and  this  response  by 

16  Randy  Coleman  was  in  response  to  that  meeting  on 

17  October  21st  in  which  to  a  great  extent  for  the  first 

18  time  he's  indicated  that  he  is  willing  to  enter  a 

19  plea  on  the  basis  that  we  outlined.   Although  this 

20  doesn't  cover  everything  that  we  discussed  on  October 

21  21st  and  there  was  still  some  questions  left  to  be 

22  resolved,  including  Mr.  Hale's  availability  to  give  a 
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proffer  to  the  investigators  who  would  have  the 
details  about  which  to  ask  him  to  determine  whether, 
in  fact,  he  had  information  that  would  merit  us 
making  a  motion  on  his  benefit  for  sentence 
reduction. 

Q      So  to  your  knowledge,  at  that  time 
Mr.  Coleman  had  not  made  a  proffer? 

A      He  had  not.    He  still  had  not. 

Q      To  your  knowledge  has  he  ever? 

A      My  understanding  from  the  media  is  that 
Mr.  Hale  has  made  a  proffer  to  the  IC's  office  or  to 
the  special  counsel's  office,  but  we  were  long  out  of 
the  case  before  he  ever  got  around  to  that,  although 
it's  my  belief  that  we  had  laid  the  groundwork  for 
that  to  occur  with  our  negotiations  with  Mr.  Coleman, 
as  evidenced  by  the  fact  that  before  Don  Mackay  was 
assigned  to  the  case  Mr.  Coleman  was  responding  to 
our  discussion  on  October  2 1  st  of  what  the  structure 
of  the  plea  agreement  would  have  to  be. 

Q      Directing  your  attention  to  item  5  of  this 
memorandum.   It  indicates  Hale  would  not  be 

restricted  from  participating  in  Congressional 
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inquiries  if  requested  by  Congress  to  participate. 
Do  you  have  any  recollection  of  that  matter  being 
discussed  in  any  conversations  you  had  with  Randy 
Coleman? 

A      I  have  no  recollection  of  that  matter  being 
discussed  on  October  21st  or  any  other  conversation 
with  Mr.  Coleman.   I  can  reviev/  the  notes  of  October 
21st  to  see  if  I  am  remembering  inaccurately,  but  I 
don't  recall  that  being  discussed. 

Q      Directing  your  attention  to  item  6,  it 
indicates  that  Steve  Irons  will  be  involved  in  any 
further  investigations  and  prosecutions  by  the 
government. 

Do  you  have  any  recollection  of  that  being 
discussed  in  the  context  of  Randy  Coleman? 
A      No,  I  don't.   No. 

Q      Do  you  have  any  idea  why  that  would  have 
been  included? 

A      Why  Randy  Coleman  would  insist  on  that,  I 
have  no  idea. 

Q      Sir,  you  testified  earlier  that  after 
reviewing  the  first  RTC  referral  that  you  had  never 
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1  seen  a  referral  like  it  prior  to  that  or  since.   And 

2  I  think  by  that  you  were  referring  to  a  referral 

3  based  on,  if  you  will,  an  internal  check  kite? 

4  A      Yes. 

5  Q      Did  it  strike  you  as  strange  that  that  was 

6  the  allegations  in  the  referral? 

7  A      It  certainly  struck  me  as  odd,  yes. 

8  Q      Why  is  that,  sir? 

9  A      My  experience  in  dealing  with  fraud 

10  investigations,  the  investigations  look  more  at  the 

1 1  process  of  acquiring  a  loan  or  engaging  in 

12  development  project  or  the  repayment  of  that  or  the 

13  sale  and  disposition  of  that  or  the  refinancing  of 

14  it.   Those  are  the  areas,  in  my  experience,  that  the 

15  S&L  problems  and  the  fraud  related  activity  had 

16  occurred,  and  for  this  referral  not  to  take  a 

17  transaction  approach  to  these  transactions  of  which 

18  the  internal  check  kite  might  have  been  some  evidence 

19  in  ~  but  to  focus  on  the  internal  check  kite  and  by 

20  implication  thereby  suggest  that  everybody  whose  name 

21  might  have  been  associated  with  that  project  had 

22  knowledge  and  some  criminal  liability  struck  me  as 
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1  reckless  and  focused  on  the  wrong  thing. 

2  Q      I'll  move  the  conversation  along  to  the 

3  issue  of  Ms.  Casey's  recusal.   You  have  indicated 

4  that  you  took  a  different  philosophical  approach  to 

5  the  recusal  than  Ms.  Casey? 

6  A      Yes. 

7  Q      In  your  discussions  with  Ms.  Casey  in  which 

8  you  indicated  that  you  didn't  think  she  should  recuse 

9  at  an  early  stage,  did  she  bring  up  the  possibility 

10  of  the  office  recusing  -  her  recusing  but  the  office 

1 1  continuing? 

12  A      She  did  not  bring  up  that  subject.   I 

13  brought  that  subject  up  to  her.    We  did  discuss  that 

14  matter,  and  she  rejected  it.   And  frankly,  on  that 

1 5  aspect  of  her  recusal  though  I  was  disappointed  with 

16  that  prospect,  1  understood  her  reasons  for  rejecting 

17  it  and  thought  they  were  sound.    They  primarily  were 

18  that  it  was  untenable  for  her  to  attempt  to  become 

19  the  U.S.  Attorney  and  manage  the  office  with  having 

20  something  that  was  going  to  demand  so  many  resources 

21  and  so  much  attention  and  so  much  focus  being  handled 

22  by  the  office  and  her  not  being  able  to  be  apprised 
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of  anything  concerning  tiiat.    So  I  thought  her 
decision  that  it  was  either  the  entire  office  or 
nothing  was  a  correct  one,  although  I  didn't 
particularly  like  it. 

Q      Regarding  the  timing  of  her  recusal  after 
she  had  decided  that  ultimately  she  would,  in  fact, 
recuse  herself,  did  you  have  any  indication  that  that 
timing  was  based  on  some  effort  to  delay  the 
investigation  or  otherwise  hinder  anyone's  ability  to 
investigate  the  Madison-related  matters? 

A      Absolutely  not.    I  will  tell  you  that  when 
Ms.  Casey  called  me  from  Washington  after  her  meeting 
on  November  3rd  and  told  me  that  she  was  going  to 
recuse,  I  still  opposed  it  and  I  tried  to  talk  her 
out  of  it  on  the  phone,  and  I  probably  was  pretty 
adamant  about  that  and  she  was  equally  adamant  that 
she  was  going  to  do  it,  that  it  was  time.    I  tried  to 
convince  her  to  wait  until  at  least  I  went  to  RTC  in 
Kansas  City  the  following  week  and  she  pretty  much 
just  said,  Michael,  this  has  got  to  happen  sooner  or 
later.   It's  just  time.    We  need  to  let  go.    But  at 

no  time  did  Paula  Casey  do  anything  to  impede  the 
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1  manner  in  which  the  investigation  occurred.   In  fact, 

2  my  view  of  the  process  is  that  Paula  Casey  relied  on 

3  my  experience  and  my  advice. 

4  She  followed  my  advice  on  every  aspect  of 

5  this  matter  with  the  exception  of  the  ultimate 

6  recusal  and  she  did  ~  she  permitted  me  to  do 

7  everything  that  I  thought  that  was  essential  for  the 

8  investigation  and  permitted  me  to  make  the  decisions 
about  what  should  and  should  not  be  done  and  in  no 
way  attempted  to  limit  anything  that  was  done. 

Q      Did  you  ever  have  any  feelings  that  anyone 
from  the  Department  of  Justice  or  anywhere  else  was 
pressuring  you  to  carry  out  that  investigation  in  any 
particular  manner? 
A      No. 

MR.  SCHAUER:    That's  all  I  have. 

EXAMINATION  (Continued) 
BY  MS.  FISHER: 
Q      I  just  have  a  couple  follow-ups.    When  you 
were  discussing  ~  previously  when  you  were 
testifying  about  the  priorities  of  the  different 
S«feLs,  you  weren't  sure  at  this  time  whether  FBI  was 
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1  conducting  an  investigation  itself  into  Madison? 

2  A      Yes.   The  FBI  had  an  interest  in 

3  investigating  Madison,  but  certainly  not  to  the 

4  exclusion  of  the  other  S&Ls. 

5  Q      I  see.   Do  you  know  what  kicked  off  that 

6  FBI  interest  in  investigating  Madison? 

7  A      1  do  not. 

8  Q      Isn't  it  your  understanding,  or  is  it  your 

9  understanding  that  the  nine  subsequent  referrals 

10  relating  to  Madison  are  the  subject  of  ongoing 

1 1  investigations  now  with  the  independent  prosecutor? 

12  A      That's  my  understanding. 

13  Q      When  you  were  testifying  regarding  certain 

14  leaks  that  had  occurred  regarding  the  referrals,  it 

15  isn't  your  testimony,  is  it,  that  someone  told  you 

16  that  Ms.  Lewis  had  leaked  the  documents? 

17  A      No.    Nobody  directly  told  me  that. 

18  Q      And  when  you  were  discussing  the  delay  of 

19  documents,  I  believe  that  you  referred  to  a  letter 

20  that  I'm  going  to  show  you.    I  think  that  this  may  be 

21  the  letter  that  you  are  referring  to  and  it's  --  7109 

22  is  the  Bates  number,  dated  October  1 3th  from  Karen 
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1  Carmichael  to  Fletcher  Jackson  and  Steve  Irons? 

2  A      Yes. 

3  Q      And  this  letter  relates  to  the  subpoena 

4  issue;  correct? 

5  A      Yes. 

6  Q      And  this  letter  is  not  from  Ms.  Lewis,  this 

7  is  from  Ms.  Carmichael;  correct? 

8  A      That's  correct.   I  didn't  say  it  was  from 

9  Ms.  Lewis.    What  I  said  is  that  the  RTC  in  Kansas 

10  City  seemed  not  to  understand  or  comprehend  what  they 

1 1  were  doing.    Based  on  my  experience  with  them,  one 

12  facet  of  that  problem  was  Ms.  Lewis,  with  whom  1  had 

13  direct  experience  only  one  time  and  that  was  a  brief 

14  phone  conversation  about  an  entirely  unrelated 

15/  matter  ~  I  was  relying  on  what  the  people  I  worked 

/6  with  reported  to  me  concerning  their  contacts  and,  of 

17  course,  this  letter  which  was  brought  to  my 

18  attention.   It  was  one  of  the  matters  that  I  referred 

19  to  Gerry  McDowell  during  our  conversation  on  November 

20  2nd. 

21  Q      But  this  letter  wasn't  from  Ms.  Lewis  or 

22  someone  in  her  division? 
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A      I  don't  know  whether  Karen  Carmichael  is  in 
the  same  division  as  Jean  Lewis  or  not  but  it's 
signed  by  Karen  Carmichael. 

Q      Okay.    I  just  wanted  to  be  clear  because  it 
certainly  is  the  impression  from  your  previous 
testimony  that  it  was  directly  Ms.  Lewis  that  was 
holding  up  the  production,  and  I  wanted  to  make  clear 
whether  you  had  direct  knowledge  that  that  was  the 
case. 

A      That  was  the  representation  made  to  me  by 
Steve  Irons. 

Q      That  it  was  Ms.  Lewis  directly? 

A      That  Ms.  Lewis  was  working  on  the  referrals 
and  Ms.  Lewis  said  she  needed  to  keep  all  the 
documents  there  so  they  could  write  her  referrals. 

Q      Do  you  know  whether  Mr.  Irons  had 
conversations  with  Ms.  Carmichael  about  receipt  of 
the  documents? 

A      I  never  heard  any  indication  from  Steve 
Irons  that  he  had  ever  talked  to  Karen  Carmichael. 
My  best  recollection  when  we  got  this  letter  and 

started  asking  one  another  what  the  heck  this  was 

204 
with  is  that  no  one  was  familiar  with  Ms.  Carmichael 
prior  to  the  receipt  of  this  letter. 

MS.  FISHER:    I  think  that's  all  the 
questions  that  I  have.   Thank  you. 
(Discussion  off  the  record.) 
BY  MS.  FISHER: 

Q      Mr.  Johnson,  is  it  correct  that  subpoenas 
were  served  on  the  RTC  for  records  relating  to 
Madison  prior  to  the  time  that  the  RTC  criminal 
referral  C  0004  was  declined  by  Ms.  Casey? 

A      Yes,  not  only  were  subpoenas  served,  but  as 
I  indicated  before,  meeting  with  the  agents  and 
outlining  the  referrals  ~  they  produced  several 
requests  for  subpoenas  that  they  had  on  a  form  that 
were  typewritten.    I  added  some  items  to  it.    Those 
subpoenas  were  served  and  I  requested  them  to  put 
together  requests  other  subpoena  requests  on  the 
other  referrals  so  that  we  could  go  ahead  and  send 
those. 

All  of  that  was  independent  of  the  first 
referral,  but  those  had  already  been  served  on  RTC 
prior  to  Paula's  letter  dated  October  27th. 
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1  MS.  FISHER:    Okay.   Thank  you. 

2  (Discussion  off  the  record.) 

3  (Whereupon,  at  8:00  p.m.,  the  deposition 

4  was  concluded.) 
5 

6  

7  MICHAEL  D.  JOHNSON 
8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
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I,  PATRICIA  A.  ZUBER,  the  officer  before  whom  the 
foreccing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taker,  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neitter  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorr.ey  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
actior. . 


yr>-—fir^^.t^.yc^^ 


Notary  Public  in 
District  of 


My  Cc=iission  Expires  FEBRUARY  14,  2000 


DEPONENT 
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United  States  Attorney 
Eastern  District  of  Arkansas 


fbjt  Ogia  Box  1229 
IMtU  Rock.  ArioAsas  72303 


July  12,  1996 


Mr.  Robert  J.  Giuffra,  Jr. 
Chief  Counsel 
United  states  Senate 
Committee  on  BanJcing,  Housing, 

and  Urban  Affairs 
Washington,  DC  20510-6075 

Dear  Mr.  Giuffra: 

This  letter  is  in  referenca  to  aiy  iraviaw  of  my 
deposition  which  you  forwarded  to  me  to  cori'sct  and  retransmit  to 
you. 

Yesterday,  I  had  ay  secretary  ovornight  to  you  a  copy 
of  the  deposition  with  changes  noted  through  page  142  of  the 
deposition.   I  found  one  additional  matter  in  the  deposition  that 
needed  to  -be  corrected.   That  matter  is  on  page  183  at  line  22 
where  it  refers  to  "Casey".  That  referenca  was  to  "KC", 
referring  to  the  city  of  Kansas  City.   The  reference  in  the 
deposition  was  not  to  Paula  Casey. 

If  you  have  any  questions  concerning  this  matter,  you 
can  contact  me  at  501-324-6566. 

Sincersly  yours, 

PAULA  J.  CASEY 

United  states  Attorney 


MD J : bko 


Mr.  Lance  Cole 
Mr.  Paul  Fishman 


'  By  MICHAEL  D.  JOHNSON 
First  Assistant/Chief, 
Criminal  Division 
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CHKONOLOGY-1993  and  1994 


Chuck  and  Mac  leave 

Submitted  Nabors/Keltner  RICO  memo  to  DOJ 

Grand  Jury  meeting 

Grand  Jury 

Nabors/Keltner  superseding  indictment 

Nabors  arrested  and  arraigned 

Chandler  preparation  and  trial 

Grand  Jury"  meeting 

Grand  Jury 

Kabors/Keltner  2nd  Superseding  Indictment 

Grand  Jury  meeting 

Naples,  Florida  with  Kay 

Grand  Jxiry 

Sentencing  Guideline  seminar  (Little  Rock) 

Gang  Seminar  (Hot  Springs) 

Grand  Jury  meeting 

Tovey  trial 

Grand  Jury 

NITX  (Dallas) 

St.  Louis  iChadwick  argument) 

Subpoena  to  RTC  re.^J 


]riAjC^h<^    AAKT^ 


-  •reJ^a~c 


u 


J 


Kay's  MRI 

Grand  Jury  meeting 

Paula  starts 
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S/^©  Telephone  conversation  with  Annie  L«wts-Richardson,   RTC 

^  re:  L  \ 

Zl\.l-x^       Grand  Jury 

8/19      Kay's  surgery 

8/20      Hearing  on  Nabora/Keltner  notion  to  dismiss   i 

'  \ 

9/7       Appointed  1st  Assistant        RexlacJ-J-,  ^(^^^  ,M*^ 
9/t)      Phone  call  fron  Jean  Lewis,  RTC,  re:U  ^ 

ITobably  referred 
to  Scott  Hogue.  f^  '\       <JNi(VjUV<^jV\«tvKl  - 


Wanted  address  to  help  locate  records.  Probably  referred 
to  Scott  Hogue.  \ 
9fl  Paula's  meeting  with  Randy  Coleman 


\ 
.,  .  _.      _ 


9/15      F.  Jackson  GJ  subpoena  to  RTC  for 


9/13-14    St.  Louis  (Kelson  argument)  |    (  J 

abpoena  to  RTC  for\ 

J 
9/15      Coleman   letter   to   Paula   complaining  .about   plea 

negotiations. 
9/16      Grand  Jury  meeting 
9/16      Paula's  letter  to  Coleman  re:  plea  negotiations.  Willing 

to  listen,  but  Hale  has  rejected  felony  plea. 
9/18      Paula  to  San  Antonio 
9/20      Phone  conversation  with  Randy  Colenzm.   I  told  him  that 

we  are  ready  and  willing  to  take  any  proffer  his  client 

had  to  offer  but  that  his  client  would  have  to  plead  to 

felony  and  would  get  SK  motion. 
9/20       Coleman  faxed  letter  re:  asking  to  seal  indictment;  plea 

negotiations  at  a  standstill. 
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9/20      Fax  of  letter  from  me  to  Coleman 

9/20      Phone  call  froa  Jack  Keeney,  Acting  AAG,  Criminal  re: 

Hale.   Asked  that  I  fax  letters  which  I  did.   Gave  me 

naaea  of  Gerald  McDowell,  Public  Integrity  and  Joel  LNtJ 
9/20      Fax  letter  from  Coleman  re:  my  letter.  Calls  my  response 

"eleventh  hour"  attempt  and  raises  for  first  time 

undercover  operation. 
9/20      Fax  of  Coleman  letter  to  Keeney 
9/20-22   OIA  Conference,  Alexandria,  Virginia 

Left  9/20  at  6  pra. ;  returned  9/23  at  2:40 
9/21      Phone  conversation  with  Jack  Keeney  re:  Coleman  letter 

and  proposed  response.  Keeney  discusses  Paula  recusing 

itself.   I  oppose. 
9/21      Several  phone  conversations  with  Paula  in  San  Antonio  re: 

above. 
9/21      Fax  of  Coleman  letter  from  Valerie 
9/21      Instructed  Valerie  to  Fax  Coleman  latter  to  Keeney 
9/21      Dictated  letter  to  Valerie  for  Paula's  signature  re: 


J 


response  to  Coleman  letter  of  9/20        ^ 
(^722^   RTC  Jiompliance  onl 
9/22      Hale  indictment 
9/23      Fax  from  Valerie  to  me 
9/23      Paula   return   from   San   Antonio.     My   return   from 

Alexandria. 
9/24      Meeting  with  Irons  and  Whitehead 
9/27      Met  with  Steve  Irons  and  Jane  Erickson  re:  Madison 

investigation.   Re:  manpower  and  problems  with  RTC  re: 
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getting  records. 

9/27  Phone  call  from  Chris  Valasto,  ABC  News,  NY.  re  Hale 
indictment.  Wanted  Fax  copy.  Referred  hln  to  Press 
Release. 

9/29  Phone  call  from  Jeff  Morrell,  Channel  7  News,  re:  David 
Hale.  I  believe  he  wanted  response  to  Hale  assertion 
that  he  had  been  offered  plea  bargain  and  would  supply 
Morrell  documentation.   I  gave  no  comment. 

10/1      Office  move.   Staff  off 

10/5-7    Docket  reviews 

10/7  Conference  call  from  Phil  Adams  and  Karen  Carmichael, 
RTC,  re:  John  Latham  plea  agreement  in  Madison  case. 
Also  asked  about  Bill  Henley  and  George  Betts.  I  told 
them  that  I  would  get  information  and  respond. 

10/8  Telephone  call  from  Steve  Irons  re:  Hale  search  on  7/21. 
Warrant  issued  7/20.  Probably  in  response  to  press 
speculation  that  Foster  death  in  relation  to  Hale 
warrant. 

10/12     Paula's  swearing  in 

10/12  Phone  call  from  Gerald  McDowell  re:  RTC  referrals.  Told 
him  of  our  trouble  getting  records  from  RTC  jmd  that  we 
had  not  received  referrals.  He  gave  me  Alan  Carver's 
name  and  number  re:  Bank  Fraud  working  group  for  me  to 
get  help.  Asked  for  summary  for  Keeney  re:  RTC 
difficulties. 

10/12  Phone  call  from  Steve  Irons  advising  me  that  FBI  had 
received  9  referrals  from  RTC. 
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10/13     Caunnichael  letter  re:  RTC  records 

10/14     Grand  Jury  meeting 

10/18     Randy  Coleman  meeting  (?) 

10/19  Phone  call  from  David  Reign  re:  authorization  for 
subpoena  to  RTC  for  records. 

10/19-20  Grand  Jury 

10/20     GJ  subpoena  to  RTC 

10/21     Draft  of  Paula's  letter  to  Jean  Lewis  re:  Ist  referral 

10/21     Randy  Coleman  meeting 

10/25     Gj  subpoena  to  RTC 

10/27     Paula's  letter  to  Jean  Lewie  re:  1st  referral 

10/31     Post  article  on  referrals 

11/1      Lewis  return  letter  to  Paula 

11/2  Met  with  Steve  Irons,  Dave  Reign  and  Fletcher  re: 
referrals  and  subpoenas. 

11/2      Feix  of  Carmichael  letter  from  me  to  McDowell 

11/2  Phone  call  from  Mark  Terrison,  EOUSA,  re:  RTC.  Don't 
recall  contents  of  call 

11/2  Phone  conversation  with  Gerald  McDowell  re:  RTC.  I  told 
him  that  we  were  planning  to  go  to  Kfmsas  City  to  review 
and  obtain  records.  He  asked  about  Paula's  recusal.  I 
told  him  that  I  thought  it  was  untimely  until  records 
could  be  reviewed.  I  faxed  RTC  letter  from  Carmicheal  to 
him.  Advised  him  that  Paula  had  told  me  of  Jean  Lowis 
contacts  with  Donna  Hennaman.  He  said  he  would  get 
referrals  from  Hennaman.  Discussed  whether  DOJ  should 
initiate   leak   investigation   re:   press   access   to 
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referrals . 
11/2  Phone  call  Cron  Sarah  Coke,  NY  Post  re:  RTC  referrals. 
Told  her  that  I  could  naJce  no  comment  including  whether 
we  had  pending  case  or  not. 
11/2  Phone  call  from  John  Haley  re:  Jin  Guy  Tucker.  Haley 
advised  that  he  had  been  dealing  with  RTC  re:  loan  that 
Tucker  had.  Said  that  Tucker  had  repurchased  loan.  RTC 
couldn't  find  file.  Told  by  someone  in  confidence  that 
that  RTC  had  sent  the  file  to  us  for  indictment  and  sent 
file  to  local  civil  lawyer.  Stated  that  he  wanted  to  put 
the  matter  to  rest  as  soon  as  possible  and  was  asking  us 
to  move  matters  along  and  get  chapter  closed.  He  stated 
that  his  client  was  available  for  interview  to  synopsize 
facts . 

11/2  Phone  call  from  Doug  Franz,  LA  Times  re:  RTC.  At  local 
hotel.   I  told  him  no  comment. 

11/2  Phone  call  from  Matthew  Sol,  CNN,  re:  RTC  and  Madison 
Guaranty.  Asked  about  Hale  allegation  that  Paula  was 
^infair.   I  told  him  no  comment. 

11/2  Phone  call  from  Jonathan  Groves,  Democrat  re:  RTC.  No 
comment. 

11/2  Phone  call  from  Mike  Isokoff,  Wash.  Post,  re:  RTC.  I 
told  him  no  comment.  He  asked  why.  I  told  him  that,  as 
a  matter  of  general  policy,  we  do  not  comment  about 
whether  we  have  an  investigation.  He  asked  whether  we 
could  objectively  evaluate,  case.  I  told  him  that  we 
always  objectively  evaluated  case. 
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11/3      Phone  call  from  Mark  Terrison,  EOUSA  ro:    info  on 

referrals  from  RTC. 
11/4      Phone  call  from  Alex  Martin,  Miami.   Called  to  tell  me 

that  ha  could  help  re:  "Clinton  and  contra-Clinton" • 

Claimed  to  have  helped  Winston  Bryant  with  Mena  airport. 

Named  several  financial  institutions  that  he  thought  were 

involved  including  Madison. 
11/4      Phone  call  from  Alan  Roston  and  Alan  Frank,  ABC  News,  NY. 

re:  Madison.   No  comment. 
11/5      Paula's  recusal 
11/6-10   NITA,  Minneapolis 
11/8      RTC  letter  indicating  that  documents  that  we  wanted  to 

look  at  are  available 
11/9      Don  MacKay  named  to  head  Investigation 
11/10     Grand  Jury  meeting 
11/10     MacKay  in  Little  Rock 
11/14-15   D.C.  for  arson  conference 
11/16-17  Grand  Jury 

12/14-15   St.  Louis  (Campbell  argument) 
12/20-1/4  Monica's  visit 

19M 
1/11      Phone  conversation  with  Don  McKay  re:   grand  jury  time 

needed.   Grand  Jury  may  not  be  released  until  Friday. 
1/11      Phone  message  from  Adam  Pertman,   Boston  Globe  ro: 

Madison.   Left  local  number.   Did  not  return  call. 
1/12      Phone  message  from  Adam  Pertman,   Boston  Globe  re: 

Madison.   Left  local  number.   Did  not  return  call. 
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1/13      Grand  Jury  naeting 

1/14      Montlcello  (evidence  seminar) 

1/18      Phone  conversation  with  Joel  Williams,  AP,  re:  whether 

regular  grand  jury  was  meeting.   Wanted  ma  to  comment 

about  subpoena  to  McDougal.  I  directed  him  to  MacKay  and 

Stern.  Refused  comment.  Asked  why.   I  told  him  that  we 

do  not  comment  about  grand  jury  matters  at  any  time. 
1/18      Phone  conversation  with  Matthew  Sol  re:  Whitewater.   No 

comment. 
1/19      Phone  conversation  with  Dwight  Smith,  OTS,  DC,  re:  FOIA 

request  for  Borod  and  Huggins  report.   He  said  that  it 

allegedly  had  been  made  public  in  connection  with 

indictment.    It  had  been  commissioned  by  Board  of 

Directors . 
1/18-20   Grand  Jury. 
1/21      Phone  conversation  with  Matthew  Sol,  CNN,  re:  when  Fiske 

would  be  in  town.   No  comment. 
1/21      Phone  conversation  with  Claire  Chiapeta,  CBS,  Dallas  re: 

when  Fiske  would  be  in  town.   No  comment. 
1/25      Phone  conversation  with  Julie  Stewart,  AP.   Wanted  to 

know  about  subpoena  to  Tucker.   I  told  her  grand  jury 

sxibpoenas  were  secret. 
1/2  6      Phone  conversation  with  Suzanne  Taylor.   Wanted  to  know 

where  to  send  information  re:  Whitewater.   Referred  her 

to  Steve  Irons  at  FBI. 
1/2  8      Phone  conversation  with  Gloria  Berry,  RTC,  DC.   Ellen 

Krugor  is  new  general  counsel.   Re:   indictment  on  Susan 
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McDougal.   Suggested  they  contact  LA  re:  new  McDougal 

fraud  charges.  Wanted  to  know  about  McDougal  divorce  and 

location.   Told  then  I  didn't  know. 
1/31      Phone  conversation  with  Christopher  Wood  who  identified 

himself   as  an  economist.    Wanted  record  of  S&L 

prosecutions  in  Arkansas.   Referred  him  to  Carl  Stern. 
2/1       Meeting  with  Fiske  and  Julie  0' Sullivan 
2/3       Phone  message  from  Peggy  Harris,  AP. 
2/4       Phono  conversation  with  Peggy  Harris,  AP  re;  estimates  of 

loss  to  white  collar  crime. 
2/4?      Conversation   with   Patrick   Smith,   SC   office,   re: 

indictment  format,  discovery  motions,  GJ  motions,  trial 

briefs,   I  told  him  that  I  would  have  law  clerk  meJce  an 

index  of  research  material  on  hand. 
2/9       Meeting  with  Pat  Smith  (Special  counsel) 
2/14      Phone  call  from  Dennis  Mclnearney,  SC  office. 
3/7       Phone  conversation  with  Ann  Fzurris,  KY  reporter.  Wanted 

to  know  about  meeting  Fiske  had  last  Thursday.  Referred 

her  to  Fiske' s  office. 
3/21      Phone  conversation  with  Dennis  Mclnearney. 
4/5-8     Ananpolia  (Management  conference) 
4/12-13    Ghent  argument  (St.  Louis) 
U/^5/25   China 

6/1-2     Office  retreat  at  Mountain  Home 
6/5-7     Sam  Antonio  (Federal  Practice  Seminar) 
6/12-13    St.  Paul  (Smith  argument) 
6/13-19    NITA  (Dallas) 
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7/17-22  Atlanta  (Offica  evaluation) 

7/26  staff  meeting  for  deposition  with  Lou  DeFalalse 

7/31-8/5  D,C.  (Advanced  Criminal  Seminar) 

8/11  Phone  conversation  with  Matthew  Sol,  CNK,  re:  whereabouts 

of  George  Proctor. 

9/8-9  D.C.  (Ethics  presentation  to  JoAnn  Harris) 

9/14-21  Spokane 

10/10-11  St.  Paul  (Nabors  argument) 

10/13-15  San  Diego  (USA  Conference) 

10/17-20  D.C.  (Ethics  Conference) 

11/2-7  Minneapolis  (NITA) 
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1  PROCEEDINGS 

2  MR.  O'CALLAGHAN:    This  deposition  is  being 

3  conducted  pursuant  to  Senate  Resolution  120.   The 

4  resolution  establishes  a  special  committee 

5  administered  by  the  Banking  Committee  to  conduct  an 

6  investigation  involving  Whitewater  Development 

7  Corporation,  Madison  Guaranty  Savings  &  Loan 

8  Association,  Capital  Management  Services, 

9  Incorporated,  the  Arkansas  Development  Finance 

10  Authority  and  other  related  matters. 

1 1  Section  1(b)(2)(e)  of  Senate  Resolution  120 

12  authorizes  investigation  and  public  hearings  into 

1 3  "whether  the  report  issued  by  the  Office  of 

14  Government  Ethics  on  July  31,  1994  and  related 

1 5  transcripts  of  deposition  summary,  one,  were 

16  improperly  released  to  White  House  officials  or 

17  others  prior  to  the  testimony  before  the  Committee  on 

1 8  Banking,  Housing  and  Urban  Affairs  pursuant  to  Senate 

19  Resolution  229  or,  two,  were  used  to  communicate  to 

20  White  House  officials  or  to  others  confidential  RTC 

21  information  relating  to  Madison  Guaranty  Savings  & 

22  Loan  Association  or  Whitewater  Development 

4 

1  Corporation." 

2  That  portion  of  the  resolution  will  mainly 

3  be  the  focus  of  today's  deposition. 

4  Were  you  requested  to  testify  on  October 

5  12,  1995? 

6  MR.  MC  NAMARA:    I  don't  know.    I  got  a 

7  request.   What  was  the  date  of  the  request?  You  have 

8  the  record. 

9  MR.  O'CALLAGHAN:    Just  if  you  recall  if  it 

10  was  the  12th. 

1 1  MR.  MC  NAMARA:    I  got  a  letter. 

12  MR.  O'CALLAGHAN:    This  deposition  is  in 

13  advance  of  public  hearings  which  will  most  likely  be 

14  early  November.   It  will  be  likely  you  will  be  asked 

15  to  testify  at  the  hearing.    We  will  ask  you  a  series 

16  of  questions  today,  ask  you  to  testify  under  oath. 

17  If  you  don't  understand  a  question,  you 

18  will  let  me  and  Mr.  Portnoy  know  and  we  will  rephrase 

19  the  question.    If  you  need  a  break,  let  us  know  as 

20  well. 

21  The  stenographer  will  prepare  a  record  of 

22  questions  and  answers.   The  deposition  will  be 
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1  treated  as  committee  confidential  until  the 

2  commencement  of  the  hearings,  and  we  also  ask  that 

3  you  keep  the  contents  of  the  deposition 

4  confidential. 

5  MS.  STERGIS:    As  with  the  other 

6  depositions,  Treasury  for  the  record  will  state  it 

7  doesn't  accede  to  that  request. 

8  MR.  O'CALLAGHAN:    Prior  to  the  hearings, 

9  you  will  receive  a  letter  telling  you  you  may  come  to 

10  the  Senate  to  review  the  transcript  of  your 

1 1  deposition  and  make  note  of  any  corrections  for 

12  transcription  on  an  errata  sheet. 

13  If  you  are  called  to  testify  at  a  public 

14  hearing,  you  will  be  permitted  to  have  a  copy  of  your 

15  deposition  transcript  four  days  in  advance  of  your 

16  testimony.    That's  the  general  practice  that  was 

17  followed  during  the  last  round  and  we  expect  to  be 

18  followed  as  well  in  the  upcoming  round  of  hearings. 

19  You  may  be  represented  by  counsel. 

20  Are  you  represented  by  counsel  today? 

21  THE  WITNESS:    Yes. 

22 MS.  STERGIS:    Barbara  Stergis  and  Brad 
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1  Buckles. 

2  MR.  O'CALLAGHAN:    Objections  to  the  form  of 

3  questions  will  be  noted  for  the  record.   Counsel  may 

4  object  on  grounds  of  privilege  or  relevance.  The 

5  committee  chairman  may  rule  on  objections  where  the 

6  witness  refuses  to  answer  a  question. 

7  Please  swear  in  the  witness. 

8  Whereupon, 

9  ROBERT  M.  MC  NAMARA,  JR. 

10  was  called  as  a  witness  and,  having  first  been  duly 

1 1  sworn,  was  examined  and  testified  as  follows: 

12  EXAMINATION 

13  BY  MR.  O'CALLAGHAN: 

14  Q      Please  state  and  spell  your  last  name  for 

15  the  record. 

16  A      Robert  M.  McNamara,  Jr.,  M-c-N-a-m-a-r-a. 

17  Q      Are  you  aware  of  the  committee's  document 

18  request  to  the  Department  of  the  Treasury? 

19  A      Which  one? 

20  Q      The  numerous  ones  that  were  made  in 

21  connection  with  this  round  of  hearings. 

22  A      Yes. 
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1  Q      Did  you  conduct  a  search  for  responsive 

2  documents,  notes,  reports  or  memoranda? 

3  A      I  caused  a  search  to  be  conducted,  yes. 

4  Q      To  your  knowledge,  have  all  responsive 

5  documents  been  produced? 

6  A      As  far  as  I  know,  yes. 

7  Q      Are  you  aware  of  any  documents  that  are  in 

8  your  possession,  custody  or  control  that  are 

9  responsive  to  the  request  that  have  since  been  lost, 

10  destroyed  or  otherwise  disposed  of? 

11  A      1  don't  know  the  answer  to  that  question. 

12  I'm  not  aware  of  any  responsive  documents  that  have 

13  been  lost. 

14  Q      That  were  previously  in  existence  that  have 

15  since  been  lost  or  destroyed. 

16  MS.  STERGIS:    Since  the  date  of  the 

1 7  request? 

18  MR.  O'CALLAGHAN:    Yes. 

19  THE  WITNESS:    I'm  not  aware  of  any.    I 

20  don't  know. 

21  BY  MR.  O'CALLAGHAN: 

22 Q      You  say  you  caused  a  search  to  be 

1  conducted? 

2  A      Right. 

3  Q      How  did  you  cause  a  search  to  be  conducted? 

4  A      Actually,  there  were  a  number  of  searches 

5  of  rny  office  at  different  times  in  response  to  other 

6  requests  for  documents.   One  of  those  searches  was 

7  conducted  by  inspectors  of  the  Internal  Revenue 

8  Service. 

9  They  conducted  a  search  of  my  office  and  my 

10  files  and  files  that  were  segregated  as  a  result  of 

1 1  the  work  last  summer  on  the  Whitewater  matter. 

12  Subsequent  to  that  time,  we  got  a  committee 

13  request.   I  again  searched  my  E-mails  and  asked  most 

14  recently  to  have  my  secretary  and  my  deputy  have  all 

15  of  the  attorneys  and  all  of  the  secretaries  search 

16  their  E-mails,  their  own  files,  other  computers. 

17  Then  I  had  one  of  my  attorneys  again  go 

18  back  and  search  through  files  that  had  been  searched 

19  by  the  inspectors  just  to  double-check. 

20  Q      Did  you  speak  with  anyone  other  than 

21  counsel  prior  to  this  deposition? 

22  MS.  STERGIS:    On  what  subject? 


41-379  97-21 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      With  regard  to  the  deposition. 

3  A      At  what  time?   What  is  the  time  frame? 

4  Q      Since  you  were  first  notified  that  you  were 

5  going  to  be  deposed. 

6  A      I  knew  that  we  were  going  to  probably  be 

7  deposed  before  we  were  notified,  so  yes,  we  did  talk 

8  about  it. 

9  Q      Who  did  you  speak  with? 

10  A      Other  than  counsel,  it  was  probably  ~ 

1 1  there  are  other  lawyers  who  are  working  on  this  with 

12  Mr.  Buckles  and  Ms.  Stergis  ~  Mr.  Schmalzbach, 

13  Ms.  Kemer,  Mr.  McHale,  primarily  about  the  fact  that 

14  there  were  going  to  be  hearings  because  of  Resolution 

15  120  and  we  would  probably  be  called  to  give 

16  depositions  and  provide  information. 

17  Q      How  about  specifically  after  you  received 

18  particular  notice  that  you  were  going  to  be  asked  to 

19  testify? 

20  A      Not  on  any  of  the  substance.   We  talked 

21  about  how  did  it  go,  how  long  did  it  go. 

22 Q      Referring  to  other  depositions? 

1  A      Yes,  but  nothing  --  did  not  ask  them 

2  substantively  what  they  had  provided  to  the 

3  committee. 

4  Q      Did  you  have  any  discussions  with  anyone 

5  with  regard  to  refreshing  your  recollection  in 

6  preparation  for  the  deposition? 

7  A      Yes. 

8  Q      Who  did  you  speak  to? 

9  A      Ms.  Stergis. 

10  Q      Anyone  else? 

1 1  A      No.    I  don't  recall.   And  Mr.  Buckles  this 

12  morning,  the  attorneys  that  have  been  assigned  to 

13  assist  us. 

14  Q      Any  conversations  with  Mr.  Knight? 

15  A      About  refreshing  my  recollection?  I  have 

16  had  conversations  with  him  about  the  upcoming 

17  hearings,  but  1  don't  recall  getting  into  any 

18  specifics  about  refreshing  my  recollection.   I  just 

19  don't  recall  specifics. 

20  Q      In  preparation  for  the  deposition, 

21  reviewing  the  events  that  occurred  in  the  summer  of 

22  '94. 


10 
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1  A      I  just  found  out  yesterday  morning  I  was 

2  going  to  be  deposed  today.    I  didn't  start 

3  preparation  until  yesterday,  actually  looking  at 

4  documents.   I  had  access  to  documents  that  I  had 

5  turned  over  over  the  weekend  that  I  reviewed  at 

6  home.   But  no,  I  didn't  talk  to  him  since  that  time. 
7 

8 

9  Q      Your  present  business  address? 

10  A       1500  Pennsylvania  Avenue,  Northwest. 

1 1  Q      Who  are  you  presently  employed  by? 

12  A      The  United  States  Treasury  Department. 

13  Q      And  your  present  position? 

14  A      Assistant  General  Counsel  for  Enforcement. 

15  Q      Could  you  give  me  a  brief  summary  of  your 

16  employment  history  since  you  graduated  from  college. 

17  A      I  have  two  college  degrees.   My  last  one 

1 8  was  from  John  Carol  in  Cleveland,  and  I  then  went  to 

19  the  Peace  Corps  for  two  years  and  was  a  Peace  Corps 

20  volunteer  in  Micronesia.   1  then  came  back  and  went 

21  to  law  school. 

22 Do  you  want  what  I  did  in  law  school? 


1  Q      No,  since  law  school. 

2  A      I  have  been  Assistant  Majority  counsel  of 

3  the  Senate  Watergate  Committee.    I  clerked  on  the 

4  Sixth  Circuit  U.S.  Court  of  Appeals  for  Judge  George 

5  Edwards.   I  was  an  Assistant  United  States  Attorney 

6  here  in  D.C.  for  three  years. 

7  I  was  the  counsel  to  Senator  Edward  Kennedy 

8  on  the  Judiciary  Committee  for  three  years.   I  then 

9  set  up  the  first  General  Counsel's  Office  of  the 

10  Peace  Corps  after  it  became  autonomous  and  became  its 

1 1  first  general  counsel. 

12  1  then  spent  eight  years  at  the  Treasury 

13  Department  first  as  assistant  director  and  then  as 

14  Deputy  Director  for  Enforcement,  and  for  the  last 

1 5  roughly  six  years,  I  have  been  the  Assistant  General 

16  Counsel  for  Enforcement. 

17  Q      Last  six  years? 

18  A      Since  September '89.    I  am  also  an  adjunct 

19  professor  of  law  at  Georgetown  and  I  have  been  that 

20  for  10  years. 

21  Q      Could  you  describe  how  -  you  are  Assistant 

22  General  Counsel  for  Enforcement  at  Treasury; 


12 
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1  correct? 

2  A      Yes. 

3  Q      Is  there  an  Office  of  Enforcement  or 

4  Division  of  Enforcement? 

5  A      The  General  Counsel's  Office  includes  every 

6  single  attorney  that  works  in  the  place,  as  you  know, 

7  about  2200  lawyers.   They  are  structured  parallel 

8  with,  a  mirror  image  of  the  way  the  Treasury 

9  Department  is  structured,  so  that  the  lawyers  always 

10  report  to  lawyers  and  are  hired  by  lawyers  and  their 

1 1  performance  is  reviewed  and  they  are  rewarded  and 

12  disciplined  by  lawyers  all  the  way  up  to  the  general 

13  counsel. 

14  I  am  one  of  the  statutory  assistant  general 

15  counsels.   I  supervise  about  170  to  180  lawyers  and 

16  their  support  staffs  who  are  the  lawyers  for  the 

17  enforcement  bureaus  at  Treasury.   That  includes 

18  Secret  Service,  Customs  Service,  Bureau  of  Alcohol, 

19  Tobacco  and  Firearms,  the  Financial  Crimes 

20  Enforcement  Network,  Federal  Law  Enforcement  Training 

2 1  Center,  Treasury  Executive  Office  of  Asset 

22  Forfeiture. 
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1  And  then  1  have  a  staff  of  about  a  half  a 

2  dozen  senior  lawyers,  and  we  serve  as  lawyers  to  the 

3  Undersecretary  for  Enforcement  and  his  staff, 

4  including  the  Deputy  Assistant  Secretaries  as  well  as 

5  the  Deputy  Secretary  on  issues  relating  to  law 

6  enforcement,  which  is  broadly  defined. 

7  Q      Who  do  you  directly  report  to? 

8  A      Neal  Wolin.   He  is  now  the  Deputy  General 

9  Counsel. 

10  Q      Who  does  he  report  to? 

11  A      To  Edward  Knight. 

12  Q      What  is  his  position? 

13  A      He  is  the  general  counsel. 

14  Q      Who  does  Mr.  Knight  report  to? 

1 5  A      The  Secretary  of  the  Treasury. 

16  There  may  be  an  intermediate  stop  there.   I 

17  know  he  has  a  reporting  relationship  with  the  Deputy 

18  Secretary,  but  I  think  he  primarily  reports  to  the 

1 9  Secretary. 

20  Q      During  the  period  of  March  through  August 

21  '94,  1994,  who  was  your  direct  supervisor? 

22  A      Dennis  Foreman.   He  was  then  the  Deputy 
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1  General  Counsel. 

2  Q      Who  did  he  report  to? 

3  A      He  reported  to  Jean  Hanson,  who  was  the 

4  general  counsel. 

5  0      She  reported  to  the  Secretary? 

6  A      Reporting  to  the  Secretary  through  the 

7  Deputy  Secretary.   I  don't  know  how  precise  you  want 

8  to  be. 

9  Q      Who  was  the  Deputy  Secretary  at  the  time? 

10  A      Roger  Altman. 

1 1  Q      What  was  Mr.  Knight's  position  at  that 

12  time? 

13  A      He  was  Executive  Secretary  and  1  believe 

14  also  had  a  title  of  counselor  to  the  Secretary.   I'm 

15  not  sure  about  the  latter  title.    He  served  in  that 

16  capacity. 

17  Q      You  say  there  are  about  a  half  a  dozen 

18  attorneys  who  reported  directly  to  you;  is  that 

19  right? 

20  A      Yes. 

21  Q      What  are  their  names?  Actually,  let  me  put 

22  it  in  time  reference.   During  the  period  March 


1  through  August  '94. 

2  A      James  Alliston,  A-1-l-i-s-t-o-n.    Debra, 

3  D-e-b-r-a,  Diener,  D-i-e-n-e-r.   At  that  time, 

4  Mr.  Alliston  was  my  deputy.   Currently  Ms.  Diener  is 

5  the  acting  deputy,  assistant  general  counsel.   Linda 

6  Noonan,  N-o-o-n-a-n.   Adele  Seigmund, 

7  S-e-i-g-m-u-n-d.    David  Hamil,  H-a-m-i-1. 

8  For  a  period  of  time.  Ken  Thompson  was  one 

9  of  my  lawyers  and  then  he  left  to  go  to  the  U.S. 

10  Attorney's  Office  in  Brooklyn.    For  some  reason,  I 

1 1  think  I  am  missing  somebody.    I  think  that's  it. 

12  Q      During  March  through  August  of  1994,  did  ~ 

13  is  it  the  Office  of  Enforcement  or  the  division? 

14  A      There  is  the  Office  of  Enforcement,  which 

15  is  the  Office  of  the  Undersecretary.  Is  that  what 

16  you  are  referring  to? 

17  Q      The  office  for  which  you  are  assistant 

18  general  counsel. 

19  A      There  is  an  Office  of  the  Assistant  General 

20  Counsel  for  Enforcement.   There  is  an  Office  of  the 

21  Undersecretary  for  Enforcement. 

22  Q      Those  are  two  different  offices? 


16 
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1  A      One  is  the  legal  office.   The  other  is  the 

2  policy  office.   The  Undersecretary  is  a  presidential 

3  appointee  and  he  is  responsible  for  all  of  the 

4  operational  and  supervisory  aspects  of  law 

5  enforcement  in  the  Treasury  Department.   He 

6  supervises  the  same  bureaus  that  my  lawyers  are 

7  lawyers  for. 

8  Q      But  his  office  is  a  policy  office? 

9  A      A  policy  and  sort  of  quasioperational 

10  office.   He  would  supervise  the  fiscal  and 

1 1  operational  and  other  aspects. 

12  Q      Who  is  the  Deputy  Secretary  for  that  in 

13  March- August  1994? 

14  A      Roger  Altman.   Deputy  Secretary  or  the 

15  Undersecretary? 

16  Q      Undersecretary. 

17  A      Ronald  K.  Noble,  N-o-b-l-e. 

18  Q      During  the  period  March  through  August 

19  1994,  did  your  office  have  any  specific  interaction 

20  with  the  Office  of  the  Executive  Secretary? 

21  A      Yes. 

22 Q      What  was  the  nature  of  the  interaction? 

18 

1  A      Part  of  it  was  just  routine.   The  Executive 

2  Secretary  is  sort  of  the  gateway  to  all  of  the 

3  documents  coming  into  the  Secretary,  whether  it  is 

4  Congressional  or  outside  or  White  House,  anything 

5  that  was  going  to  the  Secretary.  Could  be  action 

6  memos  from  the  staff  went  through  that  office. 

7  Nothing  got  to  the  Secretary  except  in  that  case. 

8  They  also  had  a  role  as  I  understand  in 

9  scheduling  meetings  with  the  Secretary  or  at  least 

10  advising  on  it  although  they  weren't  the  scheduling 

1 1  office.   So  routinely,  we  would  get  at  least  if  not 

12  directly,  at  least  indirectly,  tasks  from  the 

13  Executive  Secretary  to  respond  to  letters  or  prepare 

14  responses  to  letters  or  provide  information  or  any 

15  number  of  things  depending  on  what  the  Secretary 

16  needed. 

17  In  some  instances,  materials  coming  over 

18  from  the  NSC  went  over  there,  and  my  office  handled 

19  intelligence  at  that  time,  still  does,  as  a  legal 

20  support  for  the  Office  of  Intelligence.  And  tasks 

21  that  would  go  from  the  Executive  Secretary  to  the 

22  Undersecretary  for  Enforcement  oftentimes  would  come 
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1  through  my  office  as  well  in  order  to  assist  in 

2  preparation. 

3  In  addition,  as  of  March  4,  the  Executive 

4  Secretary  was  given  the  responsibility  to  respond  to 

5  the  subpoena  that  had  been  issued  by  the  Independent 

6  Counsel,  and  we  worked  very  closely.   I  particularly 

7  worked  very  closely  with  him  on  that  and  then 

8  throughout  the  summer. 

9  Q      Did  your  office  have  any  role  in  assisting 

10  the  Treasury  office  of  Inspector  General  in 

1 1  conducting  investigation  into  the  White 

12  House-Treasury  contacts  during  that  time  period? 

13  A      During  the  March  time  period?   They 

14  didn't  -- 

15  Q      March  through  August '94. 

16  A      I'm  not  sure  I  understand.   Did  we  have  a 

17  role  in  the  investigation? 

18  Q      Did  you  lend  any  assistance? 

19  A      Other  than  advice  if  it  was  asked  for, 

20  provide  information.    But  no,  no  specific 

21  assistance.  We  didn't  provide  investigative 

22  assistance,  if  that's  what  you  mean.   I'm  not  really 


1  clear  as  to  what  "assistance"  means. 

2  Q      Like  if  you  were  solicited  for  advice,  what 

3  type  of  advice  were  you  asked  to  give  and  when  was  it 

4  asked  for  and  given? 

5  A      I  don't  recall  any  specific  request  for 

6  specific  advice.   I  know  that  we  were  available  to 

7  provide  that  kind  of  assistance  or  provide 

8  information,  which  we  did,  in  terms  of  what  was 

9  happening  on  the  Hill,  timing  of  various  hearings  and 

10  witnesses  and  information  that  we  had  picked  up,  we 

1 1  passed  information  to  them  that  was  thought  to  be 

12  important  for  them  that  we  gleaned  during  that  period 

13  of  time.   But  we  didn't  do  anything  for  a  long  period 

14  of  time  until  actually  June,  the  latter  part  of 

15  June. 

16  So  for  three  months,  I  didn't  interact  with 

17  them  that  much  at  all.    We  knew  that  the  Inspector 

18  General  was  going  to  provide  investigative  resources 

19  to  the  Office  of  Government  Ethics,  and  to  the  extent 

20  they  needed  assistance,  we  would  be  able  to  provide 

21  it.    But  there  wasn't  anything  specific  I  can  recall 

22  during  that  period  of  time. 
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1  Q      After  June,  when  the  Inspector  General's 

2  office  actually  initiated  investigation  on  the  White 

3  House-Treasury  contacts,  what  type  of  informational 

4  services  or  advice  did  you  provide  to  the  IG's 

5  office? 

6  A      Making  sure  whether  or  not  they  needed  it. 

7  In  one  instance,  we  wanted  to  make  sure  there  were 

8  sufficient  funds  once  they  decided  they  were  going  to 

9  take  depositions;  for  instance,  rather  than  just 

10  standard  memoranda  of  interviews,  we  wanted  to  make 

1 1  sure  they  had  sufficient  funds. 

12  1  remember  talking  to  Francine  Kemer,  who 

13  was  the  counsel  to  the  Inspector  General  at  that 

14  time,  checking  to  see  whether  or  not  they  had 

15  sufficient  money  and  if  they  hadn't,  we  would  have 

16  figured  out  some  way  of  making  sure  that  they  had 

17  it.    I  recall  that  they  said  they  had  a  sufficient 

18  budget.    That  was  an  example  of  the  kind  of  thing  we 

19  did. 

20  If  I  picked  up  information  as  a  result  of 

21  questioned  areas  that  were  coming  up,  I  would  pass  on 

22  information  to  her  to  do  whatever  she  felt  was 
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1  important.    If  she  felt  it  was  important,  she  could 

2  act  on  it.    Just  to  make  sure  she  continued  to  get 

3  information  to  the  extent  there  was.   The  whole 

4  process  at  this  time  was  absolutely  unique  and  we 

5  wanted  to  make  sure  everybody  was  operating  from  the 

6  same  data  point. 

7  Q      After  June  of  '94,  when  were  you  first 

8  approached  by  the  IG's  office  for  assistance  and  for 

9  what  assistance?  What  was  requested? 

10  A      I  don't  now  remember  being  specifically 

1 1  approached  by  Francine.   I  was  never  approached  by 

12  the  IG's  office.   I  don't  recall  ever  talking  to 

13  anybody  other  than  Francine  Kemer. 

14  Right  now  I  don't  have  any  specific 

15  recollection  of  any  specific  information  that  she 

16  needed  or  requested  from  us.    I  do  know  that  we  were 

17  in  contact  periodically. 

18  Q      How  did  the  issue  of  the  cost  of  the 

19  interviews  come  up?   How  were  you  involved  in  that? 

20  A      The  question  was  what  was  the  process  they 

21  were  going  to  use.   This  was  not  an  IG 

22  investigation.   This  was  an  inquiry  by  the  Office  of 
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1  Government  Ethics  who  did  not  have  investigative 

2  resources  to  conduct  the  fact-finding. 

3  The  Secretary  had  asked  the  Inspector 

4  General  both  of  Treasury  and  of  the  RTC  to  provide 

5  resources  to  the  extent  necessary  or  needed  by  OGE, 

6  and  that's  what  they  did.   They  didn't  conduct,  as  I 

7  understand,  their  own  independent  investigation. 

8  Q      Referring  to  OGE;  correct? 

9  A      I'm  referring  to  the  IG.    The  IG  then 

10  conducted  depositions,  and  it  was  unclear  at  the  time 

11  as  to  how  they  were  going  to  proceed.   It  was  also 

12  unclear  as  to  who  was  going  to  be  present  or  not 

13  present,  what  the  ground  rules  were  going  to  be, 

14  because  this  really  was  sui  generis.   To  the  best  of 

1 5  my  knowledge,  it  had  never  happened  before. 

16  We  didn't  know  what  the  ground  rules  were. 

17  We  wanted  to  make  sure  we  didn't  have  a  misstep 

1 8  anyplace  along  the  way.   The  easiest  way  to  do  that 

19  was  to  make  sure  everybody  was  in  the  loop  and  nobody 

20  had  objections  to  the  process  being  used. 

21  The  IG  decided  unilaterally  that  Treasury 

22  lawyers  would  not  be  present  for  Treasury  witness 
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1  testimony,  which  was  fine.   But  once  they  had  decided 

2  that  they  were  going  to  take  depositions,  somehow  we 

3  became  informed  of  it,  and  it  was  just  a  general 

4  question,  since  they  don't  normally  take  depositions, 

5  do  you  have  enough  money  in  your  budget.   They  were 

6  just  trying  to  run  all  the  traps. 

7  Q      Was  your  office  approached  at  any  point  by 

8  the  Secretary's  office  as  a  possible  office  to  run 

9  the  inquiry  for  the  OGE? 

10  A      You  mean  to  actually  do  the  depositions? 

1 1  Q      And  conduct  fact-finding.  ^ 

12  A      No. 

13  Q      With  regard  to  ~  you  mentioned  earlier 

14  that  you  wanted  to  make  sure  you  were  all  working  off 

15  the  same  database.   What  type  of  information 

16  gathering  did  your  office  provide  to  Francine  Kemer 

17  or  anyone  at  the  IG's  office  beginning  July  1st 

1 8  through  the  end  of  August? 

19  A      I  think  any  information  that  we  picked  up 

20  either  as  a  result  of  conversations  with  the  lawyers 

21  at  the  White  House  or  the  lawyers  on  the  House  or 

22  Senate  committees,  I  would  pass  on  if  I  thought  it 
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1  was  something  that  she  should  know  and  it  really  was 

2  for  her  to  deal  with  however  she  wanted.   I  don't 

3  have  any  specific  recollection. 

4  We  were  in  constant  contact  with  people  up 

5  here  on  both  sides  of  Congress,  and  we  were  doing 

6  document  requests. 

7  We  were  also  dealing  with  the  IG's  request 

8  for  documents,  and  there  were  some  documents  that 

9  were  very  sensitive  and  required  sensitive  handling 

1 0  and  we  tried  to  make  sure  that  the  same  process  was 

1 1  used  with  the  Independent  Counsel  and  the  committees 

12  was  being  used  by  others. 

13  Q      Your  office  had  a  specific  role  with  regard 

14  to  the  document  requests? 

15  A      1  essentially  was  the  one  who  dealt  as  the 

16  point  person  for  the  Independent  Counsel  and  the 

17  House  and  Senate  Banking  Committees  with  respect  to 

18  the  documents  and  ensuring  that  all  the  documents 

19  that  were  responsive  to  the  outstanding  requests  or 

20  anything  else  that  they  needed,  scheduling 

21  interviews,  making  sure  people  were  available  to  the 

22  extent  that  we  could  provide  the  assistance,  we  were 


1  serving  the  Secretary  in  that. 

2  Q      Did  your  office  have  a  specific  role  in 

3  gathering  documents  for  the  joint  IG  investigation? 

4  A      It  is  not  so  much  my  office  as  it  was  me. 

5  Q      If  you  could  just  explain. 

6  A      Let  me  back  up  just  a  little  bit.   On  March 

7  3rd  when  the  Secretary  became  aware  of  the  press 

8  releases  that  were  coming  out  about  the  White  House 

9  contacts,  it  has  been  reported  and  he  has  testified 

10  he  then  asked  OGE  to  conduct  an  ethical  investigation 

1 1  to  determine  whether  there  was  a  breach  of  some 

12  standard  of  conduct. 

13  The  next  day  in  the  afternoon,  the 

14  department  received  a  subpoena  of  the  grand  jury. 

15  Either  that  evening  or  the  next  morning,  which  was  a 

16  Saturday,  the  5th,  I  believe,  Ed  Knight,  who  was  then 

17  the  Executive  Secretary,  issued  a  standstill  order 

1 8  essentially,  requiring  no  documents  be  destroyed 

19  anyplace  by  any  of  the  179,000  people  who  work  with 

20  the  Treasury  Department. 

21  The  following  Monday  when  I  came  in,  there 

22  were  discussions  about  compliance  with  the  subpoena 
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1  and  how  best  to  do  it,  and  eventually  I  was  put  in 

2  charge  of  that. 

3  Q      Were  you  in  charge  of  all  document  requests 

4  with  regard  to  the  White  House-Treasury  contacts 

5  issue? 

6  A      1  was  responsible  for  supervising  the 

7  gathering  of  documents,  identification  and  gathering 

8  of  documents  as  a  result  of  the  Independent  Counsel's 

9  grand  jury  subpoena,  as  broadly  defined  as  those 

10  parameters  were. 

1 1  Q      Was  there  anyone  else  at  Treasury  who  was 

12  involved  in  this  process  that  helped  you  coordinate? 

13  MR.  BUCKLES:    Mr.  O'Callaghan,  I  want  to 

14  renew  an  objection  that  we  have  had  in  the  past  when 

15  we  have  got  into  this  area  on  relevance. 

16  I  still  don't  understand,  after  allowing 

17  you  a  lot  of  time  on  the  last  deposition  to  go 

1 8  through  it,  how  going  through  the  documents  and  how 

19  going  through  some  of  the  conversations  going  on 

20  within  the  Treasury  Department  has  anything  to  do 

21  with  whether  the  report  issued  by  the  Office  of 

22  Government  Ethics  or  the  related  transcripts  were 


1  improperly  released  to  the  White  House  or  were  used 

2  to  communicate  —  whether  any  or  either  of  those  two 

3  items  were  used  to  communicate  information  to  the 

4  White  House,  and  I  would  like  to  state  for  the  record 

5  again  that  I  believe  all  of  this  is  irrelevant. 

6  You  gave  me  a  foundation  last  time,  and  1 

7  think  we  were  quite  indulgent  to  allow  that  to  go  on 

8  for  almost  10  hours  in  the  last  deposition,  and  very 

9  little  of  it  ever  focused  or  got  back  to  the  central 

10  point  in  the  Senate  resolution. 

1 1  I  understand  why  some  of  this  is  necessary 

12  to  set  the  foundation  so  that  you  understand  what  the 

1 3  process  was,  but  frankly,  throughout  the  last 

14  deposition,  nothing  ever  seemed  to  be  done  to  try  to 

15  draw  this  back  into  some  sort  of  context  or  to  use 

16  it. 

17  So,  I  would  like  again  for  you  to  explain 

18  to  me  how  the  relevance  of  getting  into  all  of  these 

19  other  matters  of  the  document  productions,  of  the 

20  other  conversations  going  on  between  people  within 

21  the  Treasury  Department  has  any  relevance  to  whether 

22  the  report  of  the  OGE  or  the  related  transcripts  were 
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1  improperly  released  to  the  White  House  or  were  used 

2  to  communicate  information  to  the  White  House. 

3  MR.  O'CALLAGHAN:    Certainly.   The  line  of 

4  inquiry  which  I  am  embarking  on  is  meant  to  list  the 

5  relationship  between  the  different  people  who  were 

6  involved  with  assisting  the  IG's  office  in  running 

7  their  investigation  in  connection  with  the  OGE  report 

8  and  the  transcripts  that  were  produced  during  the 

9  course  of  that  investigation  and  to  get  an  idea  of 

10  how  the  process  worked  and  what  the  different 

1 1  relationships  were  with  the  different  people  in  the 

12  Department  of  Treasury;  for  instance,  as  to  the 

13  different  people  who  had  different  roles  in  assisting 

14  that  investigation  who  would  have  access  to  the 

15  different  documents  that  are  referred  to  in  the 

16  resolution. 

17  MS.  STERGIS:    Please  articulate - 

18  MR.  BUCKLES:    The  resolution  itself  doesn't 

19  talk  about  documents.    It  talks  about  transcripts, 

20  number  one. 

21  MR.  O'CALLAGHAN:    Transcripts  are 

22  documents. 
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1  MR.  BUCKLES:    I  don't  know  how  the 

2  investigation  that  was  conducted  within  the  Treasury 

3  Department,  what  the  IG  did  and  how  any  of  those 

4  interrelationships  and  the  buildup  to  those 

5  transcripts  has  anything  to  do  with  whether  or  not 

6  the  transcripts  themselves  were  improperly  released 

7  or  whether  they  were  used  to  communicate  information 

8  to  the  White  House. 

9  You  are  telling  me  you  want  to  understand 

10  how  the  investigation  was  conducted.   I  don't  know 

1 1  how  the  manner  in  which  the  investigation  was 

12  conducted  has  anything  to  do  with  whether  the  report 

13  or  the  related  transcripts  were  improperly 

14  disclosed. 

15  MR.  O'CALLAGHAN:    I  think  I  just  described 

16  that  to  you.    It  is  important  to  know  the 

17  relationships  with  the  different  people  within 

18  Treasury  and  Treasury  IG's  office  with  this  witness. 

19  I  also  don't  believe  I  need  to  give  you  all  my 

20  reasons  for  my  line  of  inquiry  to  give  you  a  road  map 

21  where  my  questioning  is  going. 

22  MS.  STERGIS:    Please  explain  -- 
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1  MR.  O'CALLAGHAN:    Please  let  me  finish. 

2  Thank  you  very  much. 

3  The  reason  this  is  relevant  is  to  establish 

4  who  was  involved  in  the  process  and  who  had  access  to 

5  this  information  and  who  eventually  gave  possession 

6  of  the  different  documents  that  are  referred  in  the 

7  resolution. 

8  MR.  BUCKLES:    What  documents  are  referred 

9  to?   Transcripts. 

10  MR.  O'CALLAGHAN:    Correct,  and  the 

1 1  information  contained  in  the  transcripts. 

12  MR.  BUCKLES:    The  transcripts  didn't  come 

13  into  existence  until  some  time  in  July.    We  have  been 

14  quite  indulgent.    We  will  continue  to  do  that.    We 

15  don't  want  to  obstruct  what  you  are  trying  to  do. 

16  It  seems  we  are  being  dragged  through 

17  things  that  aren't  covered  by  this.    This  is  wasting 

18  a  lot  of  time  and  energy  of  people  who  have  a  lot  of 

19  other  things  to  do  to  be  dragged  through  something 

20  that  on  the  surface  does  not  address  what  is  within 

21  the  committee's  charter  here.   I  will  allow  you  to 

22  proceed.   We  will  not  raise  something  we  have  to  take 
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1  to  the  chairman. 

2  But  I  want  you  to  know  for  the  record  that 

3  I  just  don't  see  how  this,  as  we  have  sat  through 

4  these,  how  they  are  building  up  to  anything  back  on 

5  these  transcripts.   Having  said  that. 

6  MR.  O'CALLAGHAN:    I  appreciate  your 

7  concerns.   I  will  endeavor  to  expedite  my  line  of 

8  questioning  and  to  avoid  drawing  out  any  line  of 

9  questioning  which  will  be  irrelevant.   I  would 

10  appreciate  it  if  you  feel  that  Majority  counsel  is 

1 1  straying  from  the  line,  please  feel  free  to  bring  up 

12  the  objection  again  and  bring  it  to  my  attention. 

13  MR.  BUCKLES:    Thank  you. 

14  MR.  O'CALLAGHAN:    Read  back  my  last 

15  question. 

16  (The  reporter  read  the  record  as  requested.) 

17  THE  WITNESS:    During  what  period  of  time? 

18  BY  MR.  O'CALLAGHAN: 

19  Q      What  1  was  trying  to  get  at  was  whether  you 

20  actually  did  any  document  retrieval  in  connection 

21  with  the  IG's  investigation. 

22  MS.  STERGIS:    Objection;  relevance. 
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1  THE  WITNESS:   The  documents  that  we  turned 

2  over  to  the  IG  were  documents  that  had  been  prepared 

3  for  ~  identified  and  retrieved  pursuant  to  the  grand 

4  jury  subpoena. 

5  There  was  never  a  separate  request.   We  had 

6  a  continuing  obligation  under  the  subpoena  to 

7  identify  documents,  and  when  we  found  those,  but 

8  those  documents  as  I  recall  weren't  turned  over  to 

9  the  IG  until  perhaps  mid- June  or  so. 

10  I  don't  have  the  exact  date.   I  could  get 

1 1  that  for  you.    We  didn't  do  a  separate  task  on 

12  documents,  if  that's  your  question.   We  weren't  asked 

13  to. 

14  BY  MR.  O'CALLAGHAN: 

15  Q      Was  a  specific  request  made  by  the  IG's 

16  office  for  documents  that  were  produced  pursuant  to 

17  the  Independent  Counsel  subpoena? 

18  A      Yes.    1  don't  remember  if  it  was  written. 

19  I  think  it  may  have  just  been  verbal.   But  we  did 

20  turn  over  the  documents  to  them. 

21  Q      During  the  time  frame  June  through  August 

22  of  1994,  did  you  have  any  contacts  with  the  White 
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1  House  with  regard  to  the  issue  of  White 

2  House-Treasury  contacts? 

3  A      My  contacts  with  the  White  House  during 

4  June  and  July,  is  it? 

5  Q      Correct. 

6  A      They  primarily  dealt  with  their  requests 

7  for  documents,  sharing  of  information  regarding 

8  timing  and,  early  on  in  the  process,  questions  of  the 

9  what  the  procedure  would  be  for  the  OGE  inquiry.   We 

10  did  not  talk  about  contacts,  substantive  information 

1 1  about  White  House-Treasury  contacts. 

12  Q      With  regard  to  the  sharing  of  information 

13  regarding  timing,  what  specifically  were  the 

14  substance  of  those  discussions? 

15  A      I  think  there  were  general  questions  about 

16  when  would  people  be  called  to  testify,  if  we  knew. 

17  You  are  talking  into  July.    The  committee  indicated 

1 8  it  was  going  to  have  hearings  at  a  certain  period  of 

19  time. 

20  MR.  BUCKLES:    I  would  like  to  raise  an 

21  objection  on  this.    I  really  don't  want  to  get  into 

22  something  where  we  are  talking  about  Treasury's 
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1  preparation  for  hearings  or  tiie  White  House 

2  preparation  for  hearings. 

3  If  you  can  ask  him  a  question  the  other 

4  way,  that  phrases  it  the  other  way,  did  any  of  the 

5  contacts  deal  with  the  OGE  report,  did  any  of  the 

6  contacts  deal  with  the  IG  investigation  or 

7  transcripts,  that's  fine.   But  I  don't  want  to  have  a 

8  witness  here  being  asked  questions  about  what  they 

9  did  in  working  with  the  White  House  in  preparing  for 

10  Congressional  hearings.   That  is  just  really  unfair. 

1 1  MR.  O'CALLAGHAN:    Mr.  Buckles,  I  appreciate 

12  your  objection.   Again,  I'm  not  going  to  have  you 

13  conducting  the  deposition  here.    I  asked  a  fair 

14  question.    1  was  going  to  follow  up  with  more 

15  specifics.   I  will  not  limit  my  questions  in  such  a 

16  way  that  1  will  not  elicit  responses  that  1  would 

17  otherwise  not  get. 

18  MS.  STERGIS:    Let's  go  off  the  record  a 

19  minute. 

20  (Discussion  off  the  record.) 

21  MR.  BUCKLES:    I'm  still  not  going  to  --  I'm 

22  going  to  instruct  him  not  to  answer  questions  about 
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1  what  they  were  doing  in  preparing  for  hearings  back 

2  in  that  time  period.    It  is  just  not  fair.    It  has 

3  nothing  to  do  with  this  and  how  the  executive  branch 

4  people  are  talking  to  each  other  to  prepare  for  House 

5  and  Senate  hearings  is  just  not  the  appropriate 

6  subject  of  anything  in  here. 

7  MR.  O'CALLAGHAN:    You  can  -- 

8  MR.  BUCKLES:    If  you  want  to  have  him 

9  answer  we  talked  about  hearings  and  that's  what  they 

10  talked  about,  fine.    When  you  start  to  get  into  the 

1 1  details,  frankly,  it  is  not  fair  and  it  is  not 

12  covered  by  this. 

13  MR.  O'CALLAGHAN:    You  jumped  in.    1  didn't 

14  ask  any  specific  questions  about  what  they  were  doing 

15  in  preparation  for  the  hearings,  which  could  also  be 

16  relevant  with  regard  to  whether  the  preparation 

17  involved  used  transcripts.   What  you  are  trying  to  do 

18  is  shut  off  a  line  of  inquiry  before  1  have  a  chance 

19  to  fiilly  explore  it. 

20  MR.  BUCKLES:    Just  be  careflil  in  this  area 

21  of  questioning,  because  1  will  cut  you  off  again  if 

22  it  is  eliciting  answers  that  deal  with  what  they  were 
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1  doing  in  talking  about  hearings  and  witnesses  at  the 

2  hearings. 

3  If  you  want  to  talk  about  the  transcripts, 

4  that's  fine.    I  have  no  objection  to  that 

5  whatsoever.   If  you  are  careful  about  how  your 

6  questions  are,  it  is  all  right.    But  if  it  starts 

7  delving  into  something  I  think  is  beyond  this,  it  is 

8  not  fair  to  anybody  to  have  him  answering  those  kinds 

9  of  questions. 

10  MR.  O'CALLAGHAN:    I  wasn't  given  a  chance 

1 1  to  follow  up  on  the  first  question  which  I  asked  how 

12  many  contacts  he  had  with  the  White  House  during  this 

13  time  period.   You  jumped  in  before  he  had  a  chance  to 

14  respond  to  his  answer.    If  1  asked  a  question  that 

15  was  trying  to  elicit  that  kind  of  a  response,  1  think 

16  your  objection  would  be  appropriate,  but  I  think  you 

17  should  wait  until  my  questions  are  asked.    1  think 

1 8  that  is  fair. 

19  MR.  BUCKLES:    All  right. 

20  BY  MR.  O'CALLAGHAN: 

21  Q      I  asked  you  what  the  nature  or  what  the  — 

22  1  asked  you  whether  you  had  contacts  with  the  White 
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1  House  during  June  and  July  of  1994. 

2  A      Yes.    White  House  counsel. 

3  Q      White  House  counsel,  yes.   Let  me  do  it 

4  this  way.    1  will  endeavor  to  accommodate  Mr.  Buckles 

5  whenever  I  can. 

6  During  this  time  period,  who  in  the  White 

7  House  counsel's  office  did  you  have  contacts  with? 

8  A      Primarily  Jane  Sherboume  and  Sheila 

9  Cheston.    1  had  one  meeting  with  Lloyd  Cutler  and  one 

10  or  two  meetings  with  Joel  Klein  on  an  issue  that  was 

1 1  not  related  to  this. 

12  Q      Again,  how  many  meetings  would  you  say  you 

13  had  with  Ms.  Sherboume  in  the  time  period? 

14  A      I  don't  think  we  had  that  many  meetings. 

15  Most  of  our  contacts  with  each  other  were  by  phone. 

16  This  is  the  June  to  July  period.   There  was  a  period 

17  of  time  in  which  they  came  over  to  look  at  Treasury 

18  documents  and  we  went  to  the  Old  Executive  Office 

19  Building  to  look  at  White  House  documents  that  had 

20  Treasury  equities  in  them.    I  don't  recall  when  that 

21  date  was. 

22  I  used  to  see  Ms.  Sherboume  almost  on  a 
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1  weekly  basis  in  a  nonprofessional  context.   We  go  to 

2  the  same  church.   But  we  never  discussed  work.    We 

3  discussed  children. 

4  Q      How  frequent  were  your  contacts  with 

5  Ms.  Cheston? 

6  A      It  would  vary.   Sometimes  it  would  be  two 

7  or  three  times  a  day,  a  phone  call  to  either  get 

8  information  or  answer  questions  or  provide  what  we 

9  knew.    Sometimes  not  at  all  during  the  day.   I 

10  couldn't  begin  to  estimate  the  number  now. 

1 1  Q      You  said  you  had  about  one  meeting  with 

12  Mr.  Cutler? 

13  A      Yes. 

14  Q      When  did  that  occur? 

15  A      July  6. 

16  Q      What  was  the  purpose  for  that  meeting? 

17  MR.  BUCKLES:    Could  we  go  off  the  record 

18  for  just  a  second.   I  think  it  will  facilitate  moving 

19  on  and  1  don't  have  to  keep  objecting  if  I  could  have 

20  a  moment  with  the  witness. 

21  MR.  O'CALLAGHAN:    Sure. 

22  (Counsel  conferred  with  the  witness.) 


1  THE  WITNESS:    Could  you  read  the  question 

2  back. 

3  (The  reporter  read  the  record  as  requested.) 

4  THE  WITNESS:   To  discuss  Congressional 

5  strategy. 

6  BY  MR.  O'CALLAGHAN: 

7  Q      Were  there  any  discussions  during  that 

8  meeting  with  regard  to  White  House  counsel's  office 

9  having  access  to  transcripts  from  the  IG's 

10  investigation? 

11  A      1  don't  recall  precisely  there  being  that 

12  discussion.   I  know  at  the  time  they  had  just 

13  started,  the  depositions  had  just  started.   But  1 

14  don't  recall  that  being  a  topic  of  the  conversation. 

15  Q      During  the  period  March  through  August  '94, 

16  did  you  have  any  conversations  with  Mr.  Cutler  with 

17  regard  to  his  office  receiving  access  to  transcripts 

18  that  were  either  produced  or  were  going  to  be 

19  prospectively  produced  by  the  IG's  office? 

20  A      You  are  saying  March  through  August  now 

21  rather  than  June  and  July? 

22  Q      Yes,  March  through  August. 
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1  A      We  had  conversations  once  it  was  determined 

2  that  they  were  in  fact  going  to  take  depositions  and 

3  have  transcripts  available  at  some  point. 

4  Q      When  you  say  "they,"  you  are  referring  to 

5  the  IG's  office? 

6  A      The  two  IGs  were  going  to  be  doing  that, 

7  and  they  were  going  to  be  provided  to  the  Office  of 

8  Government  Ethics.   But  those  conversations  would 

9  have  been  early  July,  I  believe.   I  don't  even  think 

10  we  knew  at  the  end  of  June  what  the  process  was  going 

1 1  to  be.   But  give  or  take  a  few  days  there.   1  don't 

12  know  precisely  when  it  was.   But  1  do  know  that  we 

13  had  conversations. 

14  Q      During  those  conversations,  did  Mr.  Cutler 

15  or  anyone  in  his  office  make  a  request  to  receive 

16  copies  of  the  transcripts? 

17  A      I  spoke  to  Mr.  Cutler  to  the  best  of  my 

18  knowledge  once,  and  that  was  on  the  6th.    1  do  not 

19  recall  him  —  at  this  time,  1  do  not  recall  him 

20  actually  making  that  request.   1  do  know  that  1  had 

21  conversations  with  both  Sheila  Cheston,  Jane 

22  Sherboume  at  different  times  with  respect  to  whether 
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1  we  would  get  copies  of  them  and  if  so,  when.   But  I'm 

2  not  sure  anybody  knew. 

3  Mr.  Cutler  was  conducting  an  investigation 

4  at  the  request  of  the  President  and  it  was  clear  to 

5  us,  at  least  clear  to  me,  by  his  counsel  that  he 

6  needed  this  information  in  order  to  conduct  a 

7  complete  investigation. 

8  Q      Do  you  recall  a  time  in  July  when  anyone 

9  from  the  White  House  counsel's  office  made  a  request 

10  to  you  with  regard  to  whether  they  could  receive 

1 1  copies  of  transcripts  from  the  IG's  offices? 

12  A      No  one  asked  me  for  copies  of  the 

13  transcripts. 

14  Q      Are  you  aware  of  any  requests  made  to  the 

15  White  House  counsel's  office  to  anyone  at  Treasury  in 

16  July  for  copies  of  the  transcripts? 

17  A      I  know  that  requests  were  made,  because  we 

18  discussed  them.    But  I'm  not  sure  how  you  mean  being 

19  made.   It  wasn't  made  formally  that  1  recall. 

20  1  do  know  that  yesterday  I  saw  a  document 

21  that  indicated  that  I  had  submitted  a  response  to  a 

22  question  that  indicated  Mr.  Cutler  had  asked  the 
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1  Secretary  on  July  5th.    But  1  don't  have  any  present 

2  recollection  of  that,  of  the  facts  surrounding  that. 

3  Q      Do  you  recall  writing  a  letter? 

4  A      1  do  recall  writing  a  letter,  yes. 

5  Q      1  would  like  to  show  you  exhibit  ~  the 

6  document  Bates  stamped  10955.    Let  your  counsel  take 

7  a  look  at  it.    Please  let  me  know  when  you  have  had  a 

8  chance  to  review  it. 

9  (Witness  examined  the  document.) 

10  MR.  O'CALLAGHAN:    For  the  record,  during 

1 1  the  copying  process,  a  couple  letters  from  the 

12  left-hand  margin  were  inadvertently  chopped  off.    I'm 

13  not  sure  whether  that  occurred  with  the  committee  or 

14  beforehand. 

15  MS.  STERGIS:    I  -- 

16  THE  WITNESS:   Do  you  have  the  signed  letter 

17  I  sent  to  Mr.  Codinha? 

18  MR.  O'CALLAGHAN:    I  don't  believe  1  have  a 

19  copy  of  it. 

20  MS.  STERGIS:    I  believe  it  is  in  the 

21  production.    We  can  get  you  the  Bates  number  when  we 

22  have  the  opportunity  to. 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      For  now,  why  don't  we  just  refer  to  this 

3  one. 

4  A      Okay. 

5  Q      Have  you  seen  this  document  before? 

6  A      Yes. 

7  Q      After  looking  at  the  document,  does  it  help 

8  refresh  your  recollection? 

9  A      No.    1  saw  this  yesterday  for  the  first 

10  time  since  October  of  last  year,  and  I  recall 

1 1  responding  to  Mr.  Codinha.    1  think  that  the  actual 

12  date  of  the  letter  is  September  26,  '94,  but  1  don't 

13  know  what  the  basis  of  the  statement  is  at  this  point 

14  in  time.    I  don't  know  what  I  relied  on  for  providing 

15  that  information  to  him. 

16  Q      Do  you  recall  if  you  consulted  with  anyone 

17  before  writing  this  letter? 

18  A      I  recall  consulting  with  people  after  I  had 

19  written  the  letter  in  a  draft  form.    I  believe  I 

20  showed  it  to  Mr.  Schmalzbach.  1  may  have  shown  it  to 

21  Mr.  McHale,  which  is  routine  practice  at  the  time.    I 

22  do  not  recall  showing  it  to  Mr.  Knight,  although  1 
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1  may  have.   I  don't  know  who  else  would  have  been  on 

2  the  clearance  process  at  that  time.   There  could  have 

3  been  others. 

4  My  recollection  of  showing  it  to 

5  Mr.  Schmalzbach  is  very  vague.   It  is  not  definite. 

6  Q      Did  your  office  ever  come  into  possession 

7  of  copies  of  the  transcripts? 

8  A      Yes. 

9  Q      When  did  your  office  come  in  possession  of 

10  the  transcripts? 

11  A      It  would  have  been  sometime  on  or  about 

12  July  18th  or  19th.    I  suspect  it  was  later  than  that, 

13  but  I'm  not  sure. 

14  Q      Who  provided  your  office  with  the  copies  of 

1 5  the  transcripts? 

16  MR.  PORTNOY:    When  you  say  "your  office," 

17  do  you  mean  the  General  Counsel's  Office  or 

18  Mr.  McNamara  or  who? 

19  BY  MR.  O'CALLAGHAN: 

20  Q      Your  office  of  Assistant  General  Counsel 

21  for  Enforcement. 

22 A      I  was  the  only  one  in  my  office  actually 
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1  working  on  this.    So  it  wasn't  my  office.   Actually, 

2  we  had  segregated  out  my  work  from  the  rest  of  the 

3  office.   On  occasion,  I  had  one  attorney  if  there 

4  were  legal  issues  that  had  to  be  done  on  a  very 

5  discreet  basis  or  document  production.   But  I  was  the 

6  one  who  was  getting  the  information. 

7  I-- 

8  Q      Was  it  literally  your  office  where  you  got 

9  the  transcripts? 

10  A      I'm  sorry? 

11  Q      It  was  literally  your  office  that  received 

12  the  transcripts  physically,  where  you  worked? 

13  A      I  personally  received  a  copy  from  I  believe 

14  Mr.  Schmalzbach's  office.   I  don't  believe  it  was 

15  from  Mr.  Schmalzbach.  I  did  not  get  them  directly 

16  from  the  Inspector  General,  to  the  best  of  my 

17  knowledge,  or  the  Office  of  Government  Ethics. 

18  Q      Had  you  requested  a  copy  of  the 

19  transcripts? 

20  A      Had  I? 

21  Q      Correct. 

22  A      No. 
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1  Q      Do  you  know  why  you  were  provided  with 

2  copies  of  the  transcripts? 

3  A      Because  I  was  one  of  the  lead  attorneys 

4  assisting  the  Secretary  and  the  department  in 

5  preparing  for  the  hearings. 

6  Q      So  they  were  provided  to  you  for  purposes 

7  of  preparing  for  testimony  for  the  Secretary? 

8  A      They  were  provided  by  the  Inspector 

9  General's  office  to  us  for  whatever  reason  that  we 

10  might  need  them.    I  don't  know  exactly  what  the 

1 1  motivation  was  of  the  IG. 

12  Q      Were  you  ever  told? 

13  A      Was  I  ever  told  what? 

14  Q      Why  you  were  provided  with  the  transcripts 

15  specifically  by  anyone. 

16  A      So  that  we  could  prepare  for  the  hearings. 

17  That  was  at  least  the  assumption. 

18  Q      Where  did  you  keep  the  transcripts  after 

19  you  received  them? 

20  A      In  my  office.    I  had  a  separate  office  that 

21  was  solely  used  for  this  purpose,  for  preparing  the 

22  Secretary  and  handling  document  production.    It  was 


1  not  my  official  office. 

2  Q      Where  was  that  located? 

3  A      It  was  located  in  the  suite  of  offices  that 

4  I  had.   It  really  was  at  that  time  Adele  Seigmund  was 

5  on  maternity  leave,  and  I  had  taken  her  office  over. 

6  Q      Did  anyone  else  have  access  to  the 

7  transcripts  when  they  were  stored  there? 

8  A      Anybody  could  have  walked  in.   Nobody  did. 

9  But  they  could  have  walked  in.    The  room  was  kept 

10  locked  when  I  wasn't  there. 

1 1  Q      Did  you  provide  copies  of  the  transcripts 

12  to  anyone? 

13  A      No. 

14  Q      Did  anyone  else  provide  copies  of  the 

15  transcripts  that  you  had  that  were  delivered  to  you 

16  to  anyone? 

17  MS.  STERGIS:    I'm  sorry.    I  didn't  hear  the 

18  question. 

19  BY  MR.  O'CALLAGHAN: 

20  Q      I  asked  if  you  specifically  provided 

21  copies.   Did  anyone  else  provide  copies  that  you  had 

22  to  anyone  else? 
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1  A      Well,  at  some  point  the  department  provided 

2  copies  to  the  White  House  counsel's  office. 

3  Mr.  McHale  forwarded  a  copy  of  them  to  Jane 

4  Sherboume.   At  a  subsequent  period  —  go  ahead. 

5  Q      The  copies  that  Mr.  McHale  provided, 

6  though,  they  weren't  your  copies,  though,  were  they? 

7  A      No. 

8  Q      They  were  copies  in  his  possession? 

9  A      I  guess  so.   As  far  as  I  know,  we  had  a 

10  number  of  copies.   I  don't  know  how  many  copies  we 

1 1  got. 

12  Q      I  guess  the  question  I  had  was  a  pretty 

13  specific  question,  whether  the  specific  copies  you 

14  had  were  provided  ~ 

15  A      No.    Mine  were  still  back  in  my  office.   Or 

16  at  least  they  were.   I  don't  know  if  they  were  picked 

17  up  as  part  of  the  production  or  not.    But  they  had 

1 8  been  in  my  office  and  were  never  moved. 

19  Q      When  did  Mr.  McHale  provide  the  White  House 

20  with  copies  of  the  transcripts? 

21  A      When? 

22  Q      Yes.  
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1  A      Do  you  have  a  letter? 

2  Q      Yes,  1  can  give  you  a  document  to  look  at. 

3  The  document  is  Bates  stamped  6877. 

4  A      July  23,  1994. 

5  Q      You  can  say  that  after  referring  to  the 

6  document? 

7  A      Yes.    I  recognize  the  document  and  the 

8  signature. 

9  Can  I  clarify  something?   1  think  I  may 

10  have  said  I  never  spoke  to  Ms.  Sherboume  at  church 

1 1  about  work.    1  think  we  did  commiserate  about  it,  but 

12  we  never  did  discuss  the  substance  of  what  we  were 

13  doing.    1  wanted  to  clarify  that. 

14  Q      Were  any  of  those  discussions  with  regard 

15  to  White  House  transcripts  or  the  OGE  report? 

16  A      1  don't  recall  them  being  anything  specific 

17  like  that.    1  think  it  was  more  just  the  hours  we 

18  were  putting  in  and  the  time  away  from  our  families 

19  and  it  will  be  over  soon,  that  kind  of  thing.    But  1 

20  didn't  want  to  mislead  you. 

21  Q      Understandable  commiseration. 

22  A      Well,  we  were  rarely  seeing  our  families. 
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1  It  was  a  tough  time. 

2  Q      I  would  like  to  take  you  back.   You  said 

3  earlier  you  thought  you  received  transcripts  around 

4  July  18th  or  19th. 

5  A      That  was  the  time  1  recall,  yes.    It  was 

6  about  that  period  of  time.    I  didn't  get  them 

7  directly  from  the  Inspector  General.   I  got  them  and 

8  they  were  in  my  office  and  I  just  stacked  them.    I 

9  had  everything  else  to  do  and  this  was  not  my  issue  I 

10  had  to  deal  with  at  the  time. 

1 1  Q      Were  you  involved  in  helping  to  prepare  a 

12  chronology  at  any  time  with  regard  to  the 

1 3  transcripts? 

14  A      No.    I  remember  seeing  the  chronology,  if 

15  that's  what  you  are  saying,  but  I  didn't  prepare  a 

16  chronology. 

17  Q      When  did  you  see  the  chronology? 

18  A      There  was  a  period  of  time  where  the  IG 

19  provided  us  a  draft  of  the  chronology,  "us"  meaning 

20  the  department.   I  don't  know  if  it  was  at  the  same 

21  time  that  they  gave  it  to  the  Office  of  Government 

22  Ethics  or  not.    I  just  don't  have  a  clear 


1  recollection  of  that. 

2  But  we  had  attorneys  comparing  that 

3  chronology  with  the  transcripts  and  providing 

4  editorial  comments  to  the  extent  that  they  were 

5  either  correct  or  not  correct  or  whatever  and  it  was 

6  sent  back  to  the  IG  for  whatever  purpose  he  wanted. 

7  It  really  was  to  sort  of  flyspeck  the  thing,  just 

8  another  pair  of  fresh  eyes. 

9  Q      What  attorneys  were  involved  with  the 

10  flyspecking? 

11  A      I  think  it  was  David  Dougherty, 

12  D-o-u-g-h-e-r-t-y,  Peter  Kittling,  R-i-t-t-1-i-n-g, 

13  Steve  McHale. 

14  I  don't  recall  if  there  was  another 

15  attorney,  but  all  of  those  worked  for  Ken 

16  Schmalzbach.  Steve,  of  course,  was  Ken's  deputy. 

17  Q      Do  you  recall  if  the  first  time  you  saw  a 

1 8  draft  chronology  was  before  or  after  July  22nd  or  on 

19  July  22nd? 

20  A      I  for  some  reason  think  it  was  later  than 

21  that.    I  don't  know.    I  could  be  wrong.    I  just  don't 

22  recall  the  exact  date. 
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1  Q      Please  let  me  know  if  I  asked  this 

2  question. 

3  During  the  period  March  through  August  of 

4  1994,  how  many  contacts  did  you  have  with  Francine 

5  Kemer? 

6  A      I  don't  know.    I  couldn't  begin  to  guess. 

7  Francine  was  one  of  our  senior  attorneys.   At  that 

8  time  she  was  counsel  to  the  IG.    I  just  have  no 

9  idea. 

10  Q      Maybe  I  can  be  more  specific.   During  the 

1 1  time  period,  how  many  contacts  did  you  have  with 

12  regard  to  the  White  House-Treasury  contacts  issue? 

13  A      The  only  contacts  1  would  have  had  with  her 

14  would  have  been  in  the  context  of  the  Secretary's 

15  request  of  OGE  and  the  production  of  copies  of 

16  documents  that  we  had  given  to  the  Independent 

17  Counsel. 

18  She  and  I  ~  1  worked  with  her  because 

19  there  were  some  documents  that  needed  special 

20  handling  because  of  their  sensitivity.   There  were 

21  other  documents  that  questions  of  privilege  had  been 

22  raised  about  and  I  wanted  her  to  be  aware  of  those. 
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1  There  were  times  when  —  1  recall  one 

2  instance,  they  were  trying  to  arrange  an  interview  or 

3  a  deposition  of  1  believe  it  was  Jack  DeVore,  1  think 

4  it  was  him,  and  they  asked  for  some  assistance  to  see 

5  if  we  could  figure  out  a  time  that  was  convenient.   I 

6  just  have  a  vague  recollection  of  that. 

7  So,  it  would  have  been  episodic,  at  best. 

8  Q      Who  is  Jack  DeVore? 

9  A      Jack  DeVore  at  the  time  was  the  Assistant 

10  Secretary  for  Public  Affairs.   At  some  point  he 

11  left.    In  this  period  of  time  he  left.    1  think  it 

12  was  closer  to  June,  May  or  June,  but  1  could  be 

1 3  wrong. 

14  Q      He  left  the  agency? 

15  A      Left  the  agency.   He  resigned,  retired  and 

16  went  back  to  Texas.    I'm  trying  to  think  --  1  can't 

17  think  of  anything  else  specifically  that  we  deah 

18  with.    It  was  just,  again,  oftentimes  on  a  general 

19  basis. 

20  Q      Did  your  office  specifically  help  schedule 

21  the  interviews  for  the  IGs? 

22  A      Not  specifically,  no.    In  the  case  -  I 
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1  remember  with  DeVore.    I  don't  remember  it  with  the 

2  others,  but  I  remember  it  with  DeVore.   They  were 

3  just  having  a  problem.    I  don't  know  what  the  problem 

4  was. 

5  I  think  they  wanted  him  to  come  to 

6  Washington,  rather  than  for  them  to  go  out  to 

7  Dallas.   But  1  don't  want  to  be  held  to  that.    I  just 

8  don't  have  a  clear  recollection  of  what  the 

9  difficulty  was. 

10  1  called  his  attorney  to  see  if  there 

1 1  wasn't  some  way  we  could  expedite  it  because  of  the 

12  tight  time  frame  that  Congress  had  put  us  under  in 

1 3  order  to  get  the  work  done  and  then  prepare  for  the 

14  hearings. 

15  Q      So,  you  were  helping  to  keep  the 

16  investigation  rolling  in  a  timely  manner? 

17  A      If  we  could,  yes.   This  was  what  the 

18  Secretary  asked  OGE  to  do  and  IG.    If  there  was 

19  anything  we  could  do  to  facilitate  that,  given  the 

20  fact  that  he  was  going  to  be  testifying  very  quickly 

2 1  or  very  soon  after  that  period  of  time,  that  we 

22  needed  to  provide  anything  we  could  do  to  help. 
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1  Q      Did  you  have  any  role  in  helping  to  provide 

2  questions  for  the  IG  interviews? 

3  A      No. 

4  Q      Do  you  know  or  have  you  ever  learned  when 

5  the  office  of  general  ~  let  me  know  if  I  have  this 

6  right,  too.    Is  it  the  office  of  general 

7  administrative  and  general  law? 

8  A      You  are  talking  about  Mr.  Schmalzbach's 

9  office? 

10  Q      Correct. 

11  A      It  now  is  known  as  a  different  name.    It 

12  was  at  the  time  the  Office  of  the  Assistant  General 

13  Counsel  for  Administrative  and  General  Law. 

14  Q      I  had  an  extra  "general"  in  there. 

15  A      It  is  now  called  the  Office  of  General  Law 

16  and  Ethics. 

17  Q      Do  you  know,  have  you  ever  learned  when 

1 8  they  first  received  copies  of  transcripts  from  the  IG 

19  interviews? 

20  A      It  was  either  the  18th  or  the  19th,  I 

21  recall.   That's  my  recollection,  sometime  around  that 

22  period  of  time. 
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1  Q      How  did  you  come  to  know  that  they  had 

2  received  the  transcripts? 

3  A      We  were  in  contact  daily.    We  worked  — 

4  that's  almost  all  we  did,  Ken  and  Steve  and  I,  from 

5  the  morning  until  night  and  prepare  for  these 

6  hearings  and  provide  whatever  assistance  we  could. 

7  Q      Did  Mr.  Schmalzbach  ever  tell  you  that  he 

8  had  received  the  transcripts  between  July  8th  and 

9  July  13th? 

10  A      I'm  sorry.    Ask  me  that  again. 

1 1  Q      Did  Mr.  Schmalzbach  or  anyone  in  his  office 

12  ever  tell  you  —  just  for  the  record,  I  changed  the 

13  question  a  little  bit,  too. 

14  Did  Mr.  Schmalzbach  or  anyone  in  his  office 

15  tell  you  that  his  office  had  received  copies  of  the 

16  transcripts  between  July  8th  and  July  13th? 

17  A      No. 

18  Q      Had  you  ever  heard  that  before? 

19  A      No.    This  is  the  first  time  I  have  heard 

20  that. 

21  Q      Had  you  ever  heard  that  he  was  asked  to 

22  return  the  transcripts  on  July  13th  back  to  the  IG's 
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1  office? 

2  A      I  don't  have  any  recollection  of  that. 

3  Could  you  tell  me  the  time  period  again.    It  was  July 

4  8th? 

5  Q      To  July  13th,  1994. 

6  A      I  don't  have  any  recollection  of  having 

7  ever  heard  that.    Do  you  have  something  to  refresh  my 

8  memory? 

9  Q      Actually,  I  don't  know  if  this  will  help 

10  refresh  your  memory,  but  there  is  a  notation  to  it, 

1 1  this  document  Bates  stamped  016018.    Take  a  moment  to 

12  review  it  and  then  I  will  ask  you  if  you  have  seen  it 

13  before  and  if  you  recognize  anything  on  the  document 

14  and  we  will  proceed  from  there. 

15  (Witness  examined  the  document.) 

16  A      This  doesn't  refresh  my  recollection  at 

17  all. 

18  Q      It  is  a  copy  out  of  a  spiral  notebook  with 

19  handwritten  notes  on  it  with  FK  on  top  and  a  date 

20  7/13.    Do  you  recognize  the  handwriting  on  this 

21  document? 

22  A      It  is  Ken  Schmalzbach's  handwriting. 
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1  Q      Have  you  ever  seen  these  notes  before? 

2  A      I  saw  notes  similar  to  these.   I  don't 

3  recall  this  one  specifically  yesterday  as  I  was 

4  preparing  myself  to  come  and  testify,  but  I  don't 

5  recall  seeing  that  phrase.   I  may  have,  but  it  didn't 

6  strike  me. 

7  Q      Was  your  office  kept  up  to  date  on  the  IG 

8  investigation  as  it  was  being  conducted? 

9  MS.  STERGIS:    Objection.   I  think 

10  Mr.  Moscato  has  testified  that  only  he  in  his  office 

1 1  worked  on  these  matters. 

12  BY  MR.  O'CALLAGHAN: 

13  Q      Were  you? 

14  A      Only  to  the  extent  of  the  scheduling  of 

15  interviews.   They  would  tell  us  who  was  coming  up,  if 

16  it  were  Treasury  witnesses  who  were  not  represented 

17  by  counsel,  for  instance,  or  where  they  were  in  the 

18  process,  how  many  more  they  had  to  do  so  that  we 

19  could  figure  out  what  the  timing  was  going  to  be. 

20  We  were  up  against  a  pretty  severe  deadline 

21  in  terms  of  when  the  Congressional  hearings  were 

22  going  to  start.    We  really  needed  to  make  sure  if 
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1  there  was  anything  that  was  causing  a  delay,  to  the 

2  extent  we  could  do  something  to  facilitate  getting  it 

3  moving,  that  we  did.    Beyond  that,  nothing  of 

4  substance  was  discussed  about  the  interviews. 

5  Q      Were  you  ever  provided  summaries  of  the 

6  transcripts  or  of  the  interviews  prior  to  the  1 8th  or 

7  19th? 

8  A      No.    I  don't  recall  ever  receiving  a 

9  summary. 

10  Q      Oral  or  written,  either  way. 

11  A      Of  the  substance  of  the  depositions? 

12  Q      Correct. 

13  A      I  don't  recall  that. 

14  Q      I  would  like  to  show  you  a  document  which 

15  you  were  shown  earlier  Bates  stamped  6877,  which  is  a 

16  July  23,  1994  letter  on  Department  of  Treasury 

17  stationery.   It  says  "by  hand."   It  is  addressed  to 

1 8  Jane  Sherboume,  Esquire,  and  it  is  signed  by  Steve 

19  McHale. 

20  You  said  before  you  had  seen  this  document? 

21  A      Yes. 

22  Q      When  did  you  first  see  it? 
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1  A      I  saw  it  in  draft  form.    It  would  be  at 

2  least  a  day  or  so  before  the  July  23rd  date  that  is 

3  here. 

4  Q      The  July  23rd  date? 

5  A      The  document  6877  is  dated  July  23,  1994, 

6  which  is  the  date  that  it  says  it  was  delivered  by 

7  hand.    It  was  delivered  by  hand  that  date  to 

8  Ms.  Sherboume. 

9  Q      How  did  it  come  to  your  attention? 

10  A      How  did  this  document  here  come  to  my 

1 1  attention? 

12  Q      In  draft  form,  yes. 

13  A      We  had  been  discussing  the  issue  for  some 

14  time  with  Mr.  Knight  and  Mr.  Schmalzbach,  myself, 

15  Mr.  McHale  with  respect  to  the  sharing  of  these 

16  transcripts  in  the  White  House  counsel's  office. 

17  Q      To  your  knowledge,  when  was  the  first  draft 

18  of  this  letter  created? 

19  A      It  was  a  day  or  so  perhaps  before  it  was 

20  sent.   I  don't  recall  exactly. 

2 1  Q      Who  created  the  first  draft? 

22  A      1  believe  Mr.  McHale  did. 
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1  Q      At  this  point,  had  a  request  been  made  by 

2  White  House  counsel's  office  for  the  transcripts? 

3  A      There  was  sort  of  a  standing  request.    We 

4  knew  the  White  House  counsel  wanted  it.    They  wanted 

5  it  to  prepare  for  Congress  in  the  hearings  he  was 

6  about  to  participate  in  as  well  as  to  conduct  his  own 

7  investigation.   We  had  discussed  it  a  number  of  times 

8  as  to  whether  or  not  there  was  any  reason,  any  legal 

9  reason  not  to  give  it  to  him.    This  was  before  the 

10  letter  had  been  written.    But  it  was  something  that 

1 1  we  were  very  aware  of.    It  was  on  the  fi-ont  burner. 

12  Q      Had  the  White  House  counsel  ever  been  given 

13  a  date  when  they  would  be  able  to  receive  the 

14  transcripts? 

15  A      Not  by  me. 

16  Q      By  Mr.  Schmalzbach  or  anyone  in  his  office? 

17  A      I  don't  know. 

18  Q      How  about  by  Mr.  Knight? 

19  A      1  don't  know. 

20  Q      Was  there  a  specific  event  or  concern  that 

21  served  as  a  catalyst  for  the  writing  of  the  draft  of 

22  this  letter? 


4149 

63 

1  A      Well,  we  had  gotten  the  transcripts  either 

2  the  18th  or  the  19th.    There  may  have  been  another 

3  request  from  the  White  House,  a  formal  request.   I 

4  don't  recall.   1  know  that  in  the  letter  that  I  sent 

5  to  Mr.  Codinha  that  we  indicated  at  least  some  time 

6  in  late  July,  I  believe  is  the  language  in  the 

7  letter.   If  you  have  it,  I  can  refer  to  it. 

8  Q      Okay.    It  is  Bates  10955. 

9  A      You  don't  have  the  original  letter  that  I 

10  sent?   1  could  further  rely  on  that. 

1 1  MR.  O'CALLAGHAN:    1  can  go  upstairs  and  get 

12  a  copy  of  it.    It  is  probably  a  good  time  for  a  break 

13  anyway. 

14  THE  WITNESS:   Let  me  finish  the  answer. 

1 5  In  this  draft,  it  says  "renewed  later  in 

16  July."   I  have  a  vague  recollection  sometime  before 

17  this  that  renewal  was  made.   I  heard  about  it.    It 

1 8  was  the  impetus  for  making  the  final  decision  and 

19  determining  there  were  no  legal  impediments.   This 

20  was  appropriate  and  proper  and  in  fact  necessary. 

21  Steve  was,  I  believe,  tasked  by  Ed  Knight 

22  to  prepare  the  transmittal  document. 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      The  request  you  are  referring  to,  this 

3  letter  is  ~  the  request  in  later  July,  this  letter 

4  is  a  direct  response  to  that  request? 

5  A      I  believe  so.    I  don't  know  that  for  a 

6  fact.   I  know  there  was  a  second  request  sometime 

7  later  in  July  and  had  heard  that  there  was.    I  didn't 

8  receive  it  personally. 

9  Q      Did  you  ever  learn  who  that  request  was 

10  made  by,  to  whom  they  made  it? 

11  A      1  think  in  the  letter  I  say  it  was  made  by 

12  Cutler  to  the  Secretary. 

13  Q      In  the  later  draft  of  the  letter,  in  this 

14  particular  draft,  I  will  show  it  to  you.    Again, 

1 5  referring  to  1 09  ~ 

16  MS.  STERGIS:    Objection.    Why  don't  we  get 

17  the  signed  copy. 

18  MR.  O'CALLAGHAN:    Sure.    I  have  no  problem 

19  with  that. 

20  (Witness  examined  the  document.) 

21  THE  WITNESS:   The  statement  is  "Cutler 

22  asked  for  copies  of  transcripts  of  interviews."   It 
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1  doesn't  say  he  asked  the  Secretary.   He  asked  for 

2  "copies  of  transcripts  of  interviews  taken  by  the 

3  Inspector  General."  That's  what  1  was  referring  to. 

4  MR.  O'CALLAGHAN:    Why  don't  we  take  a  break 

5  here. 

6  (Recess.) 

7  BY  MR.  O'CALLAGHAN: 

8  Q      I  show  you  and  your  counsel  a  document 

9  Bates  stamped  13737. 

10  A      1  don't  know  if  the  draft  is  different. 

1 1  For  the  record,  the  second  item  is  a  question  by 

12  Senator  Shelby  contained  on  page  71  of  the  transcript 

13  regarding  the  date  on  which  former  White  House 

14  counsel  Lloyd  Cutler  asked  for  copies  of  the 

15  transcripts  of  interviews  taken  by  the  Treasury 

16  Inspector  General. 

17  The  answer  to  this  question  is  as  follows: 

18  "Mr.  Cutler's  request  was  first  made  on  July  5,  1994 

19  and  renewed  late  in  July." 

20  Q      I  guess  the  outstanding  question  was 

21  whether  you  knew  who  Mr.  Cutler  made  the  request  to. 

22  A      I  don't. 
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1  0      Either  one  of  the  requests? 

2  A      No.    1  don't  have  any  current  recollection 

3  of  that.    It  has  been  over  a  year. 

4  Q      Were  you  ever  told  at  any  point? 

5  A      I  knew  that  the  White  House  wanted  copies 

6  of  the  transcripts.    But  Mr.  Cutler  himself  making  a 

7  request  to  whom,  I  don't  at  this  time  know  who  he 

8  made  the  request. 

9  But  1  was  having  conversations  with  his 

10  counsel,  because  they  were  concerned  about  not  having 

1 1  them  ~  about  having  them  so  Cutler  could  finish  his 

12  investigation  and  prepare  for  his  testimony.   That's 

13  as  much  as  I  can  give  you. 

14  I'm  not  trying  to  parse  out  words  here.    1 

15  am  only  trying  to  differentiate  between  two  things. 

16  Q      You  were  speaking  with  his  counsel  to 

17  express  his  desire  to  use  the  transcripts? 

18  A      I  spoke  to  Cutler  only  once  in  July.    I 

19  don't  recall  if  this  issue  came  up  then.    1  didn't 

20  speak  to  him  again.    I  only  spoke  to  his  counsel. 

21  Q      Did  his  counsel  ever  make  a  request  to  you? 

22  A      They  never  made  a  formal  request,  can  I, 
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1  Jane  Sherboume,  get  from  you  copies  of  the 

2  transcripts.   It  was  always  to  be  from  White  House 

3  counsel  to  Treasury  counsel,  in  a  generic  sense,  or 

4  Treasury  Department.   It  wasn't  asking  us 

5  individually  for  it. 

6  But  it  was  clear  throughout  this  entire 

7  period  that  the  White  House  wanted  copies  of  the 

8  transcripts,  that  they  needed  copies  of  the 

9  transcripts,  that  they  had  not  been  able  to  take 

10  either  interviews  or  depositions  themselves  of 

1 1  certain  witnesses,  that  Cutler  couldn't  complete  his 

12  investigation,  that  it  was  critical  for  both  the 

13  investigation  as  well  as  his  report  to  both  the 

14  President  and  to  the  Congress.   And  we  were  dealing 

1 5  with  that  on  a  legal  basis  as  to  whether  or  not  there 

16  was  legally  —  there  was  anything  legally 

17  inappropriate  or  improper  in  providing  that. 

1 8  Q      Did  you  have  any  discussions  with  anyone  in 

19  the  White  House  counsel's  office  with  regard  to  how 

20  they  were  going  to  conduct  their  investigation? 

21  MS.  STERGIS:    Objection  to  relevance. 

22 MR.  O'CALLAGHAN:    Once  again,  relevance 
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1  here,  I'm  looking  to  ~  I  don't  want  to  make  the 

2  testimony  for  the  witness  either.    I'm  looking  in  to 

3  see  how  the  White  House  intended  to  run  the 

4  investigation,  whether  they  intended  from  the  start 

5  to  interview  people  or  if  they  hadn't.   That  will  go 

6  to  the  issue  of  transcripts,  access  to  transcripts 

7  when  they  were  first  asked  for,  et  cetera. 

8  So,  could  you  answer  ~ 

9  MR.  BUCKLES:    The  one  thing  we  need  to  be 

10  careful  on  on  this  is  getting  into  too  much  detail 

1 1  where  we  may  run  into  some  kind  of  executive 

12  privilege  issue  with  the  White  House,  because  that  is 

13  something  we  haven't  explored  to  this  date,   lean 

14  understand  I  think  ~  as  I  understand  it,  they  are 

15  answering  some  general  questions  on  this,  and  1 

16  wouldn't  object  to  Mr.  Moscato  doing  that.    If  we  get 

17  into  too  much  detail,  I  feel  like  we  would  have  to 

18  make  some  sort  of  contact  with  the  White  House. 

19  I  can  see  possibly  the  relevance,  but  you 

20  realize  any  time  we  are  talking  about  what  was  going 

21  on  inside  the  White  House,  it  kind  of  raises  a 

22  different  issue  for  us  that  I'm  not  sure  we  are  at 
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1  liberty  to  waive  a  possibly  executive  privilege  in 

2  this  area. 

3  MR.  O'CALLAGHAN:    Okay.    For  the  record,  if 

4  you  intend  —  if  there  is  an  intention  to  state  an 

5  executive  privilege  with  regard  to  not  responding  to 

6  the  question,  the  basis  for  it  could  be  stated  on  the 

7  record  as  well  when  it  is  made. 

8  But  I  don't  think  this  question  will  elicit 

9  a  type  of  response  where  that  would  be  necessary. 

10  THE  WITNESS:    My  recollection  today  is  that 

1 1  there  were  discussions  that  I  had  with  Jane  and/or 

12  Sheila  with  respect  to  whether  they  were  going  to  get 

13  access  to  the  transcripts  and  for  this  reason. 

14  Cutler  was  able  to  do  interviews,  if  he  wanted,  of 

15  White  House  employees.   This  was  a  matter  of  course. 

16  He  could  have  mandated  it. 

17  BY  MR.  O'CALLAGHAN: 

18  Q      If  I  can  interrupt  you  for  a  moment.    If 

19  you  could  try  to  put  the  conversations  in  approximate 

20  time  period,  it  would  be  helpful. 

21  A      The  best  I  can  give  you  is  early  July.    The 

22  depositions  I  believe  began  July  5th  or  certainly  a 


1  day  or  two  before  or  after  that. 

2  Up  until  that  time,  there  were  discussions 

3  as  to  how  was  the  OGE  investigation  going  to  proceed, 

4  and  there  were  a  wide  range  of  discussions  about  who 

5  was  going  to  participate,  what  were  the  ground  rules, 

6  who  would  have  access  to  the  information,  how  would 

7  we  ensure  that  we  didn't  have  missteps,  is  there 

8  anything  we  could  do  to  ensure  that  these 

9  investigations  would  go  forward  and  could  be 

10  completed  in  a  time  frame  that  met  both  the  needs  of 

1 1  the  department  and  the  White  House  counsel  and  the 

12  Congress. 

13  I  remember  there  being  discussions,  but  I 

14  can't  say  specifically  with  whom,  with  respect  to  if 

15  they  get  access  to  the  transcripts,  then  they 

16  wouldn't  have  to  participate  in  the  depositions  or 

17  wouldn't  have  to  do  separate  interviews  or  wouldn't 

18  have  to  do  their  own  depositions. 

19  I  just  have  a  very  general  and  somewhat 

20  vague  recollection  of  those  conversations  taking 

21  place. 

22  Q      Do  you  have  a  recollection  as  to  when,  if 
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ever,  the  White  House  was  told  that  they  were  going 
to  be  given  access  to  the  transcripts? 

A      Sometime  in  July,  but  1  don't  remember 
when.    1  know  that  there  were  discussions  with  White 
House  counsel  about  that,  someone  in  the  White  House 
counsel's  office. 

1  recall  that  at  some  point  we  came  to  the 
conclusion  that  there  was  nothing  that  legally 
prohibited  the  Secretary  from  authorizing  those 
transcripts  to  go  to  the  White  House,  that  there  was 
nothing  improper  or  inappropriate  in  terms  of  any 
violation  of  a  standard  of  conduct. 

It  didn't  violate  any  Treasury  regulations, 
and  that  in  fact,  one  of  us  ~  and  it  may  have  been 
me  ~  indicated  that  we  probably  could  be  accused  of 
obstructing  an  investigation  if  we  did  not  provide 
the  information  to  the  President's  counsel,  who  was 
conducting  a  lawful  investigation. 

We  could  have  either  inadvertently  or 
otherwise  been  accused  of  causing  him  to  provide  less 
than  complete  and  accurate  information  to  Congress. 

These  were  the  ideas,  the  concerns  that 
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were  being  raised.   Once  the  decision  was  made  by  all 
of  us,  and  there  were  four  of  us,  and  there  was  no 
objection  by  the  Independent  Counsel  —  not  the 
Independent  Counsel  ~  the  Inspector  General  who  we 
checked  with,  then  it  went  forward. 

But  1  don't  know  the  exact  timing  of  it.    I 
am  thinking  it  was  sometime  in  mid-July. 

Q      The  four  people  you  referred  to  were 
Knight,  Schmalzbach,  McHale  and  yourself? 

A      That's  correct. 

Q  Do  you  recall  whether  there  was  ~  just  to 
help  frame  the  time  period,  do  you  recall  when  you 
were  told  that  the  White  House  wasn't  going  to  do 
interviews  outside  of  members  of  the  White  House? 

A      No,  I  don't.    They,  in  fact,  did  four 
interviews  outside  the  White  House. 

0      I  guess  to  be  more  accurate,  the  question 
should  be  whether  you  were  told  that  the  White 
House  ~  were  you  ever  told  that  the  White  House 
counsel's  office  wasn't  going  to  interview  everyone 
they  needed  to  to  complete  their  investigation? 

A      I  wasn't  told  that.    I  don't  recall  being 


41-379  97-22 


4154 

73 

1  told  that.   I'm  a  little  concerned  there  is  a 

2  misimpression  here.   1  was  not  told  at  any  time  how 

3  they  were  going  to  do  their  investigation  or  who  they 

4  were  interviewing  or  who  was  doing  it.    1  do  know 

5  that  Cutler  was  asked  by  the  President  or  actually 

6  the  Chief  of  Staff  to  do  it  and  it  was  being  done. 

7  But  we  never  discussed  the  mechanics  of  what  the 

8  White  House  counsel  was  doing,  as  I  recall.   I  don't 

9  want  to  leave  you  with  that  impression. 

10  Q      During  late  July  1994,  in  and  around  the 

1 1  22nd  and  23rd  of  July,  did  you  have  any  conversations 

12  with  Francine  Kemer  with  regard  to  releasing  the 

13  transcripts  to  the  White  House? 

14  A      Did  1  personally? 

15  Q      Correct. 

16  A      1  may  have,  but  1  don't  recall  right  now. 

17  Q      Did  you  have  any  conversations  at  all 

18  during  July  with  Ms.  Kemer  with  regard  to  releasing 

19  the  transcripts? 

20  A      1  think  1  just  answered  that. 

21  MS.  STERGIS:    Objection;  vague.   To  whom? 
22 MR.  O'CALLAGHAN:   To  the  White  House. 
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1  THE  WITNESS:    I  may  have.   I  don't  recall. 

2  BY  MR.  O'CALLAGHAN: 

3  Q      Were  you  involved  in  any  conversations  with 

4  Mr.  McHale  with  regard  to  releasing  the  transcripts 

5  between  July  21st  and  July  23rd? 

6  A      Yes.   As  part  of  the  group  that  I  mentioned 

7  to  you,  we  had  discussed  this  before  the  letter  was 

8  sent.    I'm  sure  that  1  had  some  conversation  between 

9  the  21st  and  23rd,  primarily  because  this  letter 

10  didn't  go  out  until  the  23rd,  but  I  don't  have 

1 1  anything  other  than  the  general  recollection  that  I 

12  already  testified  about. 

13  Q      Did  you  have  any  conversations  with  Bob 

14  Cesca  between  the  21st  and  23rd  with  regard  to 

15  release  of  transcripts? 

16  A      I  don't  recall  ever  speaking  with  Bob 

17  Cesca.  As  of  today,  I  don't  recall  ever  speaking 

18  with  Bob  Cesca  about  his  investigation  or  about  the 

19  transcripts.   I  could  be  wrong  about  that. 

20  Q      Did  anyone  at  White  House  counsel's  office 

21  ever  tell  you  that  they  were  undertaking  an 

22  investigation  to  provide  facts  for  the  Office  of 
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Government  Ethics  during  this  time  period? 

A      That  they  were  providing  facts  to  the 
Office  of  Government  Ethics? 
Q      Correct. 
A      Not  that  1  recall. 

Q      Do  you  have  any  knowledge  of  any  contacts 
with  the  White  House's  counsel's  office  and  Office  of 
Government  Ethics  during  July  of  1994? 

MR.  PORTNOY:    Objection.    What  is  the 
relevance  to  the  release  of  information  to  the  White 
House  from  the  Treasury  Department  or  to  the  Treasury 
Department  from  the  IG's  office? 

MR.  O'CALLAGHAN:    It  is  with  regard  to 
release  of  transcripts  and  the  OGE  report  in 
general. 

MR.  PORTNOY:    There  is  no  question  that  OGE 
received  the  transcripts  and  that  it  received  them 
from  the  Inspector  General's  office.    I'm  wondering 
what  the  relevance  is  of  White  House  contacts  with 
OGE. 

MR.  O'CALLAGHAN:    It  goes  to  what 
information  may  or  may  not  have  been  received  by  the 
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White  House  with  regard  to  the  report  and  the 
transcripts  and  also  the  information  contained 
within. 

MS.  STERGIS:    The  resolution  only  speaks  to 
whether  Treasury  transmitted  that. 

MR.  O'CALLAGHAN:    I  will  withdraw  the 
question. 

I  would  like  to  take  a  quick  five-minute 
break  and  then  I  will  be  wrapping  up. 

(Recess.) 

MR.  O'CALLAGHAN:    Let'?  go  back  on  the 
record. 

BY  MR.  O'CALLAGHAN: 
Q      Please  let  me  know  if  I  asked  this  right 
before  we  went  off  the  record.   I  want  to  know  that  I 
ask  the  right  question.   Did  you  ever  hear  that  Jane 
Sherboume  told  anyone  that  she  was  actually  doing  a 
report  for  the  OGE? 

A      I  don't  recall  that  at  all,  no. 
Q      I  would  like  you  to  take  a  look  at  6877  one 
more  time.    I  have  a  couple  more  questions  with 
regard  to  this  document. 
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1  There  are  some  terms  discussed  in  the 

2  second  paragraph  of  the  letter,  which  reads  "as  we 

3  discussed,  these  transcripts  are  being  provided  to 

4  you  solely  to  assist  you  in  the  preparation  for 

5  Mr.  Cutler's  testimony  before  the  House  and  Senate 

6  Banking  Committee  hearings.   We  have  agreed  that  the 

7  transcripts  we  are  providing  to  you  with  this  letter 

8  will  not  be  disclosed  publicly  or  shown  to 

9  individuals  (other  than  Mr.  Cutler),  who  may  be 

10  called  as  witnesses  by  the  committee  until  such  time 

11  as  we  advise  you  that  this  restriction  is  no  longer 

12  necessary.   Similarly,  you  have  agreed  not  to 

13  disclose  these  transcripts  to  counsel  for  any  such 

14  individuals." 

15  Who  drafted  the  specific  language  for  the 

16  terms  that  are  contained  in  the  second  paragraph  that 

17  I  just  read? 

18  A      My  recollection  is  that  the  first  draft  was 

19  done  by  Mr.  McHale  based  on  discussions  that  Ed 

20  Knight  and  I  and  Steve  and  Ken  Schmalzbach  had 

21  regarding  the  conditions  of  use. 

22 Q      What  was  the  process  that  occurred  to 


1  conclude  that  these  conditions  would  be  attached  to 

2  the  transfer  of  the  transcripts? 

3  A      The  entire  deliberative  process?  The  first 

4  step  was  determining  whether  or  not  the  request  was 

5  within  the  scope  of  what  Mr.  Cutler  was  doing  and  did 

6  he  really  have  a  need  for  them,  and  that  was  a 

7  given.    I  don't  think  there  was  a  lot  of  discussion 

8  about  that. 

9  The  primary  focus  of  our  inquiry  was  to 

10  ensure  that  there  was  no  legal  reason  that  would 

1 1  preclude  us  from  sharing  that.    It  is  not  just  a 

12  matter  of  statutory  law  but  regulations,  standards  of 

13  conduct,  potential  for  compromising  ongoing 

14  investigations.   There  is  a  long  range  or  wide  range 

15  of  inquiry  that  was  done  among  us  as  we  discussed  the 

16  request,  was  there  any  reason  at  all  that  the 

17  disclosure  of  these  transcripts  or  the  sharing  of 

1 8  these  transcripts  should  not  be  made. 

19  The  reverse  of  that,  is  there  any  reason  it 

20  should  be  made.   And  clearly  as  I  mentioned  before, 

21  one  of  the  overriding  concerns  was  that  the  President 

22  had  asked  Mr.  Cutler  to  conduct  a  thorough 
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investigation  as  to  wiiat  happened,  so  that  there  was 
in  fact  another,  the  fourth  or  the  fifth  lawful 
investigation  of  these  contacts,  and  secondly,  that 
Mr.  Cutler  was  expecting  to  use  as  a  basis  of  his 
testimony  before  Congress  the  results  of  that 
investigation. 

1  believe  I  among  others  raised  the  concern 
that  if  we  did  not  share  the  transcripts  and  did  not 
provide  the  information  which  he  did  not  have  up 
until  that  time,  as  we  were  aware,  of  at  least  some 
of  the  witnesses,  that  we  could  be  accused  of  either 
obstructing  a  lawful  investigation,  and  I  use  that 
term  broadly,  "obstructing,"  and  also  inadvertently 
could  cause  perhaps  Mr.  Cutler  to  provide  information 
to  the  Congress  and  to  the  President  that  was 
incomplete  or  inaccurate  or  faulty,  and  we  did  not 
want  to  put  ourselves  or  the  Secretary  or  Mr.  Cutler 
into  that  position. 

Once  we  had  arrived  at  that  decision,  the 
question  was,  well,  if  we  are  going  to  share  the 
transcripts  with  White  House  counsel,  out  of  an 
abundance  of  caution,  are  there  conditions  that  would 
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be  appropriate  to  place  on  them  so  that,  again,  it 
wouldn't  otherwise  interfere  with  ongoing 
investigations. 

The  Senate  and  House,  who  I  had  been 
dealing  with,  were  in  the  process  of  conducting  their 
own  inquiry,  and  we  had  been  conducting  depositions 
or  interviews.   The  IG  had  finished  part  of  it  ~  the 
Independent  Counsel  had  finished  part  of  it  but  had 
not  completely  closed  his  investigation,  so  there  may 
be  ongoing  things,  depending  on  what  happened  during 
the  course  of  the  hearings. 

The  OGE  investigation  just  hadn't 
terminated  yet.    We  hadn't  gotten  the  final  report. 
The  Secretary  hadn't  received  it.    We  wanted  to  make 
sure  to  the  extent  we  could  figure  out  where  all  the 
potential  traps  were,  that  we  had  if  we  could  have 
anticipated  them  and  addressed  them  in  a  way  that 
didn't  compromise  the  investigation  but  at  the  same 
time  didn't  artificially  constrain  White  House 
counsel. 

As  a  consequence,  we  came  up  with  the  ones 
that  you  see  here,  that  they  were  to  be  provided  only 
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1  to  White  House  counsel,  he  could  only  use  them  for 

2  this  purpose,  he  couldn't  show  them  to  anyone  else, 

3  couldn't  share  them  with  counsel  until  we  had 

4  released  it. 

5  We  thought  this  would  provide  Mr.  Cutler 

6  and  of  course  his  staff,  Jane  and  Sheila,  and  there 

7  may  have  been  another  attorney  who  was  working  with 

8  him  on  his  testimony,  with  the  information  he  needed, 

9  and  at  the  same  time  safeguard,  to  the  extent  that  we 

10  could  without  artificially  constraining  him,  that 

1 1  information  so  that  other  investigations  such  as  the 

12  one  that  the  Senate  and  House  were  doing,  that  I  was 

13  working  with  them  on,  wasn't  compromised. 

14  Q      Have  you  ever  heard  that  the  terms  of  the 

1 5  agreement  contained  in  paragraph  2  were  ever  violated 

16  by  White  House  counsel's  office? 

17  A      I'm  aware  that  there  was  a  news  report  by 

18  John  Solomon  that,  depending  on  how  it  was  read, 

19  could  have  indicated  that  the  transcripts  ~  or  the 

20  information  in  the  transcripts  was  used  by 

21  Mr.  Cutler.    I  don't  know  enough  about  what  in  fact 

22  happened  to  draw  the  conclusion  that  this  agreement 

1  was  violated. 

2  Q      If  the  information  contained  in  the 

3  transcripts  but  not  the  ~  if  the  information 

4  contained  in  the  transcripts  was  used  by  White  House 

5  counsel's  office  to  approach  witnesses  and  inform 

6  them  that  their  testimony  was  contradicted  by  someone 

7  else's  testimony,  would  that  constitute  to  you  a 

8  violation  of  the  agreement? 

9  MR.  PORTNOY:    In  what  context?  In  any 

10  context? 

1 1  MR.  BUCKLES:    And  at  what  time? 

12  BY  MR.  O'CALLAGHAN: 

13  Q      Let's  say  the  time  period  of  the  23rd 

14  through  the  27th  of  July. 

15  MS.  STERGIS:    Could  I  have  the  question 

16  read  back,  please. 

17  (The  reporter  read  the  record  as  requested.) 

18  MR.  PORTNOY:    I  am  going  to  object  and  ask 

19  that  you  explain  to  the  witness  what  purpose  the 

20  White  House  may  have  had  in  addressing  the  witnesses 

21  and  not  ask  him  to  guess  or  divine  what  the  White 

22  House's  purpose  might  have  been. 


82 


4159 

83 

MR.  O'CALLAGHAN:    I  don't  think  it  is  my 
place  to  divine  a  purpose  for  the  White  House  action, 
just  whether  or  not  the  use  of  the  information 
violated,  a  potential  use  of  the  information  as  I 
described  it  would  have  been  a  violation  of  the 
agreement  in  the  abstract. 

MR.  PORTNOY:    Just  to  restate  my  objection, 
you  are  posing  a  hypothetical  to  the  witness,  and  I 
am  asking  you  to  define  the  terms  of  your 
hypothetical  more  clearly.   I'm  not  asking  you  to 
guess  what  the  White  House's  motives  were.   But  since 
you  are  positing  the  situation,  I  would  ask  you  to 
provide  what  I  would  view  as  a  more  complete 
picture. 

MR.  O'CALLAGHAN:    I  think  I  have  provided 
as  complete  a  picture  as  I  would  like  to  for  the 
purpose  of  this  question. 

MS.  STERGIS:    Just  a  second. 

(Counsel  conferred  with  the  witness.) 

THE  WITNESS:   I  can't  answer  that 
question.   That  is  not  what  I  understand  the  facts  to 

be  from  the  Solomon  article. 
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BY  MR.  O'CALLAGHAN: 
Q      Apart  from  the  Solomon  article,  if  it  was 
brought  to  your  attention  that  that  actually  did 
happen,  do  you  have  an  opinion  as  to  whether  that 
would  have  been  violative  of  the  terms? 

MS.  STERGIS:    Objection.   Provided  for  what 
purpose  and  what  time? 

MR.  O'CALLAGHAN:    I  already  gave  the  time 
frame  the  23rd  to  the  27th.    I'm  not  specifying  a 
purpose,  just  whether  or  not  the  use  of  that 
information  in  the  way  that  I  framed  it  would  in  your 
opinion  have  been  violative. 

THE  WITNESS:    It  is  too  --  the  hypothetical 
is  too  hypothetical  and  requires  some  kind  of 
speculation.    I  can't  answer  your  question.    I  don't 
have  enough  facts  in  that  context. 

BY  MR.  O'CALLAGHAN: 
Q      The  question  as  I  posed  it,  if  the 
information  was  used  in  the  way  I  just  described 
it  --  actually,  no.    I'm  not  going  to  speculate.   If 
you  can't  answer  the  question,  you  can't  answer  the 
question. 
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1  A      I  just  can't  answer  the  question. 

2  Q      During  your  conversations  with  Mr.  Knight, 

3  Schmalzbach  and  McHale,  were  there  any  discussions 

4  with  regard  to  whether  or  not  there  was  any 

5  confidential  RTC  information  contained  in  the 

6  transcripts? 

7  A      There  were  RTC  witnesses  I  know  who  were 

8  deposed.   I  think  there  were  three  or  four  of  them. 

9  I  have  a  vague  recollection  that  there  was  some 

10  determination  made  that  the  information  that  was 

1 1  contained  therein  was  already  public.    I  just  don't 

12  have  enough  ~  I  just  don't  recall  much  more  than 

13  that.   I  don't  recall  at  this  point  what  the 

14  discussions  were,  other  than  1  remember  there  being  a 

15  question  as  to  whether  or  not  the  information  had 

16  been  public. 

17  Q      Do  you  have  a  recollection  with  regard  to 

18  who  raised  the  issue? 

19  A      No.    It  was  just  among  us. 

20  Q      Do  you  have  a  recollection  when  that 

21  conversation  took  place? 

22 A      I'm  not  sure  with  that  specificity  of 
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1  dissecting  out  the  transcripts  in  that  regard.   I  do 

2  know  that  they  were  provided  to  White  House  counsel, 

3  but  I  don't  think  that  there  was  any  exegesis  of  the 

4  testimony. 

5  MR.  O'CALLAGHAN:    I  have  no  further 

6  questions  at  this  time. 

7  EXAMINATION 

8  BY  MR.  PORTNOY: 

9  Q      Good  morning,  sir. 

10  A      Good  morning. 

1 1  Q      My  name  is  Jim  Portnoy.    I  am  counsel  for 

12  the  Democratic  staff  on  the  special  committee,  and  I 

13  have  just  a  few  questions. 

14  To  your  knowledge,  did  anybody  in  the 

15  Treasury  Department's  Office  of  General  Counsel  make 

16  any  effort  whatsoever  to  limit  the  scope  of  the 

17  Inspector  General's  investigation? 

18  A      Absolutely  not. 

19  Q      Did  anybody  in  the  Treasury  Department  as  a 

20  whole  make  any  such  effort? 

21  A      No,  not  that  I'm  aware  of. 

22  Q      Are  you  aware  of  any  effort  by  anyone  in 
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the  Treasury  General  Counsel's  Office  to  try  to 
direct  the  results  of  the  investigation  in  any  way? 

A      No. 

Q      Are  you  aware  of  any  effort  by  anyone  in 
the  Treasury  Department  as  a  whole  to  direct  the 
results  of  the  investigation  in  any  way? 

A      No. 

Q      Are  you  aware  of  any  effort  by  anyone 
outside  the  Inspector  General's  office  or  the  Office 
of  Government  Ethics  to  direct  the  investigation  in 
any  way? 

A      No. 

Q  To  the  best  of  your  knowledge,  was  the 
integrity  of  the  investigation  compromised  in  any 
way? 

A      No. 

Q      You  indicated  earlier,  sir,  that  you  were 
asked  to  play  a  role  in  coordinating  the  department's 
handling  of  issues  arising  out  of  the  White 
House-Treasury  contacts? 

A      Not  the  White  House-Treasury  contacts.   But 

1  was  the  point  person  for  the  department's  -  the 
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1  department's  liaison  with  the  Independent  Counsel, 

2  the  House  and  Senate  Banking  Committees  on  both 

3  Whitewater  issues  as  well  as  Foster  issues. 

4  Primarily  I  worked  with  Majority  and 

5  Minority  counsel  of  both  the  House  and  Senate 

6  committees  as  they  were  getting  ready  for  the 

7  hearings  in  tenns  of  document  production  and 

8  redactions  and  special  handling  and  confidentiality 
agreements  and  a  variety  of  things  that  came  up. 

On  the  House  side,  they  invited  us  to 
attend  the  interviews.   They  did  not  do  depositions. 
That  was  primarily  the  role. 

Q      Would  that  normally  be  the  kind  of  work 
that  you  would  do? 

A      I  did  a  lot  of  that  work.    Previously  I  was 
the  department's  liaison  on  a  number  of  Congressional 
investigations,  not  of  the  department  necessarily, 
but  as  they  related  to  POW/MIAs,  October  Surprise, 
BCCI,  B&L,  a  number  of  their  investigations,  whenever 
we  got  massive  document  requests  that  required  both 
production  of  the  documents  and  search  of  a  large 
number  of  them  of  the  department's  to  ensure  that  all 


4162 

89 

1  the  documents  had  been  identified  and  turned  over; 

2  preparing  witnesses  to  testify  or  to  be  interviewed 

3  by  the  various  committees;  making  sure  the  witnesses 

4  were  available;  making  sure  they  were  familiar  with 

5  what  the  committee  wanted  to  ask  them  about. 

6  There  were  instances  where  executive 

7  privilege  issues  came  up,  anything  relating  to  Secret 

8  Service,  to  IRS,  6103  cases.   That's  what  I  did  a  lot 

9  of. 

10  Q      Would  you  describe  your  involvement  such  as 

1 1  it  was  in  the  Inspector  General's  investigation  as  an 

12  outgrowth  of  your  role  as  a  point  person  for  the 

13  Congressional  investigations  and  the  Independent 

14  Counsel  investigation? 

15  A      I  had  nothing  to  do  with  the  Inspector 

16  General's  investigation.   I  was  a  resource  if  they 

17  needed  it.    I  did  not  know  what  they  were  doing.    I 

18  accepted  the  extent  that  they  had  been  taking 

19  depositions,  and  I  had  an  idea  if  they  needed,  like, 

20  for  instance,  in  the  DeVore  situation,  they  asked  for 

21  assistance,  an  idea  of  what  the  timing  was  because  I 

22  was  there  and  I  was  assisting  the  Secretary  and  the 
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1  department  in  preparing  the  Secretary  for  his 

2  testimony,  and  there  was  an  urgency  that  we  had 

3  because  of  the  time  frames.   We  wanted  to  make  sure 

4  that  anything  that  they  needed,  they  could  come  to 

5  me,  among  other  people. 

6  Q      So  you  would  describe  your  role  as  that  of 

7  a  resource? 

8  A      Yes. 

9  Q      Did  anybody  up  the  chain  of  command,  above 

10  you  in  the  chain  of  command,  ask  you  to  serve  as  a 

1 1  resource? 

12  A      I  think  it  was  just  a  natural  outgrowth.    I 

13  don't  remember  there  being  a  formal  request  for  me  at 

14  that  time.   The  acting  Inspector  General,  or  OGE, 

15  although  OGE  came  back  to  us,  the  group  of  senior 

16  attorneys  with  Ed  Knight,  I  believe  in  one  instance, 

17  asking  for  some  legal  research  assistance.  But  I 

18  think  we  were  there  --  this  is  a  very  unusual 

19  situation.    We  didn't  know  what  to  expect.   It  was 

20  really  a  matter  of  trying  to  be  prepared  for  anything 

21  that  anyone  needed  so  that  there  wasn't  a  delay,  an 

22  artificial  delay  in  either  the  inquiry  that  the 
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Office  of  Government  Ethics  was  doing  or  subsequent 
preparation  of  the  Secretary. 

Q      How  did  this  informal  group  comprised  of 
you  and  Mr.  Schmalzbach  and  Mr.  McHale  and  Mr.  Knight 
come  into  existence? 

A      As  1  mentioned,  we  got  the  subpoena  and 
somebody  had  to  be  in  charge  of  it.    The  problem  was 
that  both  the  Deputy  Secretary  and  General  Counsel 
were  at  least  initially  implicated  in  the  activities 
that  surrounded  the  contacts. 

I'm  not  sure  if  it  was  an  informal  or  a 
formal  request  the  Secretary  made  of  Ed  Knight,  but 
he  was  the  coordinating  point  for  preparing  the 
documents  for  production  to  the  grand  jury.    As  a 
former  assistant  U.S.  Attorney,  I  had  a  lot  of 
attorneys  with  that.    1  have  run  grand  juries  myself, 
and  they  thought  1  would  be  a  good  liaison  to  make 
sure  the  work  got  done. 

Then  we  tried  to  figure  out  what  is  the 
best  way  to  search  the  department.   Again,  they  felt 
that  the  resources,  the  experience  I  had  ~ 

Q      To  be  clear,  sir,  your  informal  group  was 
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1  already  in  existence  -- 

2  A      That's  right. 

3  Q      —  prior  to  the  Secretary  asking  the  Office 

4  of  Government  Ethics  to  investigate? 

5  A      No.    That  occurred  on  March  3rd.    On  March 

6  4th  came  the  subpoena.   On  March  7th  I  was  asked  to 

7  begin  working  with  it.    I  recommended  that  we  get  IRS 

8  inspectors  to  come  in. 
Q      Why  did  you  do  that,  sir? 
A      Because  the  scope  of  the  subpoena  was 

broad.    We  had  one  chance  of  doing  it  right.    It  had 
to  be  done  by  people  who  knew  what  they  were  doing. 

I  remember  Dennis  Foreman  saying  well, 
maybe  the  lawyers  could  do  the  search,  and  I  told  him 
point  blank  there  was  no  way  they  could  do  it.    We 
had  to  have  people  who  knew  what  they  were  doing, 
because  it  involved  computers. 

I  don't  mean  that  pejorative  of  lawyers. 
We  were  dealing  with  something  very  serious  here, 
where  the  Hill  and  the  OGE  and  the  Independent 
Counsel  had  confidence  in  the  integrity  and  the 
credibility  of  what  we  had  done.   As  I  mentioned,  we 
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1  had  one  chance  to  do  it  right. 

2  So  they  brought  over  a  dozen,  a  dozen  and  a 

3  half  senior  inspectors,  and  for  30  hours  straight  we 

4  searched  computers  and  offices  and  files. 

5  Q      This  was  in  response,  sir,  to  the 

6  Independent  Counsel  subpoena? 

7  A      That's  right. 

8  Q      So,  to  the  extent  this  informal  group  ever 

9  came  into  existence,  it  was  in  response  to  the 

10  Independent  Counsel's  subpoena? 

11  A      That's  right.    We  sort  of  stayed  informal. 

12  Steve  McHale  was  tasked  with,  sort  of  in  terms  of  the 

13  mechanics,  the  actual  physical  production  of  the 

14  documents.   There  were  issues  of  privilege  that  came 

15  up,  issues  of  sensitivity.   There  was  a  question  of 

16  executive  privilege,  the  potential  executive 

17  privilege  that  had  to  be  dealt  with  on  a  legal 

18  basis.   And  we  had  a  continuing  obligation  under  the 

19  grand  jury  subpoena.   1  was  the  point  person  for 

20  that. 

2 1  We  also  were  providing  witnesses  at  least 

22  to  the  investigation,  not  to  the  grand  jury,  and  we 


1  wanted  to  make  sure  those  witnesses  had  available  to 

2  them  the  documents  that  came  from  their  offices,  were 

3  prepared  to  provide  whatever  information  the 

4  Independent  Counsel  wanted  and  went  through  the 

5  process. 

6  Q      At  what  point  did  your  tasks  come  to 

7  include  preparing  Secretary  Bentsen  for  Congressional 

8  testimony,  specifically  with  respect  to  the  matters 

9  under  discussion  here  today? 

10  A      1  guess  we  always  --  ever  since  there  was 

1 1  Resolution  229  ~  is  that  the  one  from  last  year?  Do 

12  you  remember  the  date  of  that?  Could  you  help  me 

13  with  that?   Whatever  the  date  of  that  resolution  was, 

14  it  became  clear  to  us  that  the  end  result,  end 

1 5  product  of  a  lot  of  our  work  would  be  useful  since  we 

16  were  sure  the  Secretary  would  be  asked  to  testify, 

17  since  he  is  the  one  that  asked  for  the  investigation 

18  by  the  OGE.    It  was  going  to  be  his  report  to  the 

19  Congress. 

20  It  was  his  records,  that  is,  of  the 

21  department  that  had  been  the  basis  for  a  number  of 

22  investigations,  and  he  would  be  called  to  explain 
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whether  or  not  in  fact  we  had  done  everything 
possible  that  we  could  do  to  make  sure  that  all  the 
information  that  was  relevant  and  responsive  had  been 
given  to  the  Independent  Counsel  and  to  the 
Congress. 

Q      So,  you  knew  from  the  first  that  you  would 
be  required  in  some  fashion  to  assist  the  Secretary 
in  preparing  his  testimony? 

A      Right. 

Q  In  the  normal  course  of  preparing  a  ranking 
department  official  for  testimony,  would  you  engage 
in  fact-finding  of  some  sort? 

A      Depending  on  what  the  testimony  was  about. 
We  have  gone  through  recently  Waco  hearings  and  Ruby 
Ridge  hearings  and  as  I  mentioned  before,  I  was  kind 
of  the  point  person  for  a  number  of  the  Congressional 
investigations.   To  the  extent  that  we  could  glean 
what  the  facts  were  from  the  documents  we  were 
producing  or  the  individuals  we  were  providing 
testimony,  there  would  be  some  of  that.    In  this 
case,  there  was  very  little,  if  any,  of  it  because  it 
was  being  done  by  outside  — 
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1  Q      Were  there  any  limits  imposed  on  your 

2  ability  to  collect  facts  with  respect  to  the  events 

3  in  issue  here? 

4  A      You  mean  ~  we  did  not  collect  facts,  the 

5  four  of  us.    In  fact,  I  recall,  but  I  don't  know  the 

6  context,  that  a  decision  had  actually  been  made  that 

7  the  Treasury  would  not  conduct  its  own  investigation, 

8  which  put  us  at  a  severe  disadvantage.   In  most 
cases,  we  were  the  only  ones  who  didn't  know  what  was 
going  on,  which  made  it  difficult  to  at  times  respond 
to  the  Congress,  to  the  Senate  and  the  House  on 
documents.    We  didn't  know,  for  instance,  in  some 
cases  whether  a  document  was  in  fact  responsive.   If 
we  had  information,  we  would  have  known  it  was. 

There  were  a  couple  of  instances  where  Mike 
Chertoff  and  Bill  Codinha,  the  Minority  and  Majority 
counsel  for  the  Senate  special  committee  last  summer, 
were  upset  by  the  fact  that  they  had  not  gotten 
certain  information  or  information  had  been 
redacted.   It  was  because  we  did  not  know  what  the 
import  of  it  was.    Once  it  was  explained  to  us,  we 
went  back  and  not  only  unredacted  documents  but  went 
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1  back  and  conducted  further  searches. 

2  We  made  a  dozen  different  productions  last 

3  year. 

4  0      To  go  back,  do  you  know  why  that  limitation 

5  regarding  the  Treasury  Department  investigation  was 

6  imposed? 

7  A      1  think  it  was  to  ensure  the  integrity  of 

8  the  process.   At  least  that's  what  we  operated 

9  under. 

10  Q      Do  you  know  who  made  the  decision  to  impose 

1 1  the  limitation? 

12  A      1  think  it  was  a  combination  of  the 

13  Secretary  and  Ed  Knight.    I  don't  know  that  for  a 

14  fact.   1  don't  know  that  from  firsthand  information. 

15  At  least  1  don't  recall  it.    But  I  believe  it  was  as 

16  a  result  of  the  Secretary  sending  it  over  to  the 

17  OGE. 

18  Q      You  testified  that  the  limitation  on 

19  independent  Treasury  investigation  made  your  witness 

20  preparation  process  more  difficult? 

21  A      Yes. 

22 MR.  O'CALLAGHAN:    Just  for  consistency, 
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1  explain  how  this  is  in  the  scope. 

2  MR.  PORTNOY:    One  of  the  issues  addressed 

3  in  the  resolution  is  the  transmittal  of  information 

4  from  the  Inspector  General's  office  to  the  Treasury 

5  Department,  1  believe.   This  is  pertinent  to  the 

6  Treasury  Department's  need  for  access  to  information 

7  developed  by  the  Inspector  General's  office. 

8  MR.  O'CALLAGHAN:    The  transcripts?  The 

9  resolution  specifically  is  dealing  with  the 

10  transcripts. 

1 1  MR.  PORTNOY:    That's  correct.  That's 

12  correct. 

13  BY  MR.  PORTNOY: 

14  Q      If  1  might,  sir,  did  the  limitation  on 

15  independent  investigation  heighten  your  need  to  find 

16  other  sources  for  information  to  prepare  the 

17  Secretary? 

18  A      I  don't  want  to  put  too  fine  a  point  on 

19  this.    It  wasn't  that  we  were  out  trying  to  conduct 

20  another  investigation.   The  problem  was  at  least  for 

21  me  —  the  focus  of  my  responsibilities  was  more 

22  narrow. 
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1  My  primary  responsibility  was  ensuring  that 

2  the  documents  that  were  being  produced  to  the 

3  Congress  and  previously  to  that  time  to  the 

4  Independent  Counsel  and  subsequently  to  the  IG  were 

5  complete  and  fully  responsive,  that  they  had  what 

6  they  needed,  and  that  was  as  a  result  of  the  request 

7  that  came  in. 

8  As  an  example,  I  found  it  difficult  in  some 
cases  to  determine  whether  or  not  the  document  was 
responsive,  because  1  didn't  know  what  the  factual 
predicate  was. 

As  an  example,  the  senior  officials  of  the 
department  meet  with  the  Secretary  two  or  three  times 
a  day.   Rather  than  turning  over  every  single  meeting 
the  Secretary  had  with  one  of  his  officials,  unless 
we  could  determine  there  was  a  date  or  whatever  of  a 
meeting  was  important,  it  was  impossible  without 
doing  totally  a  dump  of  the  Secretary's  calendar  to 
provide  the  information  that  Congress  wanted. 

Q      Did  your  receipt  of  the  deposition 
transcripts  facilitate  the  process  by  which  you 
prepared  the  Secretary  for  his  testimony? 


1  A      Eventually. 

2  Q      Did  the  Office  of  General  Counsel's  receipt 

3  of  a  draft  of  the  Inspector  General's  report 

4  facilitate  the  process  of  preparing  the  Secretary  for 

5  his  testimony? 

6  A      By  all  of  us?   Yes. 

7  Q      In  your  view,  would  it  have  been  possible 

8  to  prepare  the  Secretary  adequately  without  access  to 
those  materials? 

A      It  would  have  been  very  difficult.    I  think 
it  would  have  been  difficult  for  the  Secretary  to  do 
it.    Part  of  it  was  the  timing.    We  didn't  know  when 
the  Secretary  was  going  to  testify.   As  you  recall, 
Mr.  Cutler  testified  at  least  at  the  front  end  of  the 
House  hearing.   I  don't  recall  if  it  was  the  front 
end  of  the  Senate  hearing  or  not. 

If  we  had  had  to  do  that  with  the 
Secretary,  we  would  have  literally  had  four  or  five 
days  to  prepare  him,  and  that  would  have  been 
impossible. 

Q      You  testified  earlier,  sir,  that  at  some 
point,  an  indeterminate  point  during  the  months  of 
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1  June  and  July  of  1994,  you  had  some  conversations 

2  with  the  White  House  counsel's  office  that  pertained 

3  in  some  fashion  to  the  OGE  inquiry  or  the  Inspector 

4  General's  investigation? 

5  A      Yes.    During  June  and  July  of  '94,  yes. 

6  Q      Did  any  of  those  discussions,  sir,  involve 

7  the  substance  of  the  Inspector  General's  inquiry? 

8  Let  me  ask  you  more  precisely. 

9  A      Yes. 

10  Q      In  any  of  those  conversations,  did  you 

1 1  convey  to  anybody  in  the  White  House  any  factual 

12  information  that  had  been  developed  in  the  course  of 

13  the  Inspector  General's  inquiry? 

14  A      Not  in  the  course  of  the  Inspector 

15  General's  inquiry.    I  didn't  have  any  facts  from  the 

16  Inspector  General.   I  later  got  it  other  places  but 

17  not  from  the  Inspector  General. 

18  Q      To  your  knowledge,  did  anyone  else  at  the 

19  Office  of  General  Counsel  convey  to  anyone  in  the 

20  White  House  any  factual  information  developed  during 

21  the  course  of  the  Inspector  General's  inquiry? 

22 A      On  the  contrary.   I  don't  believe  that 
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1  anybody,  at  least  the  four  of  us  that  were  working 

2  daily  together,  ever  received  any  information  from 

3  the  Inspector  General  that  was  substantive  or 

4  factual,  and  so  that  was  not  communicated  to  the  best 

5  of  my  knowledge. 

6  Q      To  close  the  loop,  sir,  to  the  best  of  your 

7  knowledge,  did  anyone  convey  any  factual  information 

8  to  the  White  House  concerning  the  facts  developed  in 

9  the  course  of  the  Inspector  General's  inquiry? 

10  A      I  can't  speak  for  the  Inspector  General's 

1 1  office.   I  don't  know  what  they  communicated  to  the 

12  White  House.    Personally,  I  know  of  nobody  who 

13  communicated  anything  in  that  regard. 

14  MR.  O'CALLAGHAN:    What  was  the  time  period 

15  on  that? 

16  THE  WITNESS:   June  and  July. 

17  MR.  PORTNOY:    Yes. 

18  THE  WITNESS:   Can  I  back  up  a  minute?   When 

19  you  say  June  and  July,  we  did  communicate  on  July 

20  23rd  the  transcripts.    I  don't  want  to  mislead  you 

21  that  no  time  in  July.    I  assume  we  are  talking  about 

22  prior  to  actually  getting  the  transcripts. 
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1  BY  MR.  PORTNOY: 

2  Q      Let  me  break  it  down  for  you,  sir.    Prior 

3  to  the  transmittal  of  the  transcripts  on  July  23rd, 

4  are  you  aware  of  anybody  who  conveyed  any  factual 

5  information  concerning  the  Inspector  General's 

6  inquiry  of  the  White  House? 

7  A      No,  I'm  not.   No. 

8  MS.  STERGIS:    Other  than  the  provision  to 

9  the  individual  witnesses  by  the  IG? 

10  BY  MR.  PORTNOY: 

1 1  Q      Let's  exempt  from  this,  from  the 

12  definition,  anybody  the  Inspector  General's  office  or 

13  the  Office  of  Government  Ethics.   Anyone  outside 

14  those  two  organizations. 

15  A      I  know  of  no  one. 

16  Q      To  bring  them  back  within  our  rubric,  are 

17  you  aware  of  any  transmittal  of  information  by 

1 8  Francine  Kemer? 

19  A      To  the  White  House? 

20  Q      To  the  White  House  counsel. 

21  A      During  the  period  June  to  July? 

22  Q      July  23rd. 
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1  A      At  this  time  I'm  not  aware  of    I  don't 

2  think  I  was  aware  of  at  any  time  then.   I  just  don't 

3  recall. 

4  Q      You  testified  that  you  received  copies  of 

5  the  deposition  transcripts  on  either  the  18th  or  19th 

6  of  July. 

7  A      That  would  have  been  the  earliest  I  would 

8  have  received  them.    I  really  don't  recall.   It  could 

9  have  been  later  than  that.    1  have  a  vague 

10  recollection  actually  it  was  later,  but  I  don't  know 

1 1  why.    I  also  have  a  vague  recollection  that  I  had  to 

12  ask  for  them  before  I  got  them,  but  I  don't  --  all  I 

13  can  say  is  sitting  here  today,  it  seemed  to  me  that 

14  it  was  much  after  the  18th  or  19th,  but  I  can't  swear 

15  to  that.    I  just  don't  have  a  strong  recollection  of 

16  the  precise  time  period. 

17  Q      Do  you  recall  from  whom  you  received  them? 

18  A      1  believe  I  received  them  from  either  Steve 

19  McHale  or  from  Ken  Schmalzbach,  certainly  from  their 

20  office.   They  were  the  point  of  contact  for  that. 

21  Q      To  your  knowledge,  did  anyone  in  the  Office 

22  of  General  Counsel  have  copies  of  the  deposition 
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1  transcripts  before  they  were  conveyed  to  Mr.  McHale 

2  or  Mr.  Schmalzbach  on  approximately  July  18th? 

3  A      I  don't  have  any  knowledge  of  that 

4  currently. 

5  Q      To  your  knowledge,  did  anybody  in  the 

6  Treasury  Department  outside  of  the  Office  of  General 

7  Counsel  or  the  office  of  Inspector  General  and 

8  Mr.  Knight,  who  had  sort  of  a  hybrid  role  here, 

9  receive  copies  of  the  deposition  transcripts  prior  to 

10  July  18th  when  they  were  conveyed  to  Mr.  Schmalzbach? 

11  A      Not  that  I'm  aware  of 

12  Q      Are  you  aware,  sir,  that  the  draft  of  the 

13  Inspector  General's  report  was  provided  to  Secretary 

14  Bentsen  during  July? 

15  A      That's  right,  to  both  Secretary  and  to 

16  OGE. 

17  Q      And  that  occurred,  I  believe,  on  the  22nd 

18  of  July? 

19  A      It  was  around  there.    I  don't  have  a 

20  current  recollection  of  exactly  the  date,  but  it  was 

21  sometime  in  that  time  frame,  plus  or  minus  a  couple 

22  of  days.    I  just  don't  have  the  exact  date. 


1  Q      Did  you  ever  receive  a  copy  of  the  draft? 

2  A      I'm  sure  that  1  did.    I  don't  recall  it, 

3  though.    That  would  have  been  something  that  would 

4  have  been  handled  primarily  by  Ken's  shop. 

5  Q      Did  you  receive  a  copy  of  a  draft  at  any 

6  time  prior  to  July  22nd? 

7  A      I  don't  remember.   I  may  have.    I  don't 

8  know  what  the  timing  is  here. 

9  Q      Did  you  receive  a  copy  of  the  draft  at  any 

10  time  prior  to  the  draft  being  conveyed  to  Secretary 

1 1  Bentsen? 

12  A      I  believe  that  there  was  a  draft  that  was 

13  provided.    I  don't  know  if  it  was  that  one  or  if 

14  there  was  one  before  that. 

15  Q      You  have  no  specific  recollection? 

16  A      I  do  have  a  recollection  of  assistance 

17  being  provided  to  Francine  to  flyspeck  the 

18  transcripts.    I  don't  know  right  now  if  that's  the  — 

19  if  it  was  done  with  that  one  or  one  previous  to 

20  that.    I  just  don't  have  a  recollection.   I  suspect 

21  it  may  have  been  previously,  but  I  don't  know. 

22  Q      Sir,  I'm  now  handing  you  a  document  Bates 


106 


4171 

107 

1  stamped  15486  and  87,  a  July  25,  1994  memorandum  for 

2  Ed  Knight  from  you.    The  subject  is  "Rollout  of  the 

3  IG  report." 

4  MR.  O'CALLAGHAN:    You  misread  the  subject. 

5  MR.  PORTNOY:    "Rollout  of  OGE  report." 

6  Thank  you  for  the  correction. 

7  BY  MR.  PORTNOY: 

8  Q      Under  "Review  group"  is  a  bullet  beginning 

9  with  the  word  "decide."  Could  you  read  that  for  us, 

10  sir. 

11  A      Yes. 

12  (Witness  examined  the  document.) 

13  Q      Do  you  recognize  that  document,  sir? 

14  A      Yes. 

15  Q      Did  you  prepare  it? 

16  A      Yes. 

17  Q      Would  you  read  into  the  record  the  portion 

18  I  asked  you  to  look  at,  sir. 

19  A      Is  it  this  one  here? 

20  Q      Yes. 

21  A      Title  is  "Review  group."    "Decide  who  the 

22  staff  review  group  (SRG)  should  be  (Ken  and  his 

108 

1  attorneys?)  to  flyspeck  the  OGE  report  and  have  them 

2  stand  by." 

3  Q      Does  that  refresh  your  recollection  as  to 

4  when  OGE  attorneys  may  have  assisted  in  flyspecking 

5  the  draft  report? 

6  A      We  are  talking  about  really  two  different 

7  things  here.    When  you  were  talking  about  the  IG,  the 

8  IG  prepared  a  chronology.    It  did  not  prepare  a 

9  report.   I  know  the  terms  are  used  interchangeably. 

10  The  OGE  report  is  the  report  we  saw  on  July  30th.    Is 

1 1  that  when  we  got  it?   Whenever  it  was  sent  to  the 

12  Secretary. 

13  We  had  no  idea  what  the  findings  were  going 

14  to  be.   This  whole  purpose  was  once  we  got  the  actual 

15  OGE  report,  what  are  we  going  to  do. 

16  So,  you  were  talking  before  about  the  IG. 

17  I  thought  what  you  were  referring  to  —  and  if  1  was 

18  mistaken  I  apologize  ~  was  the  IG  chronology,  not 

19  the  IG  report.    There  was  no  IG  report. 

20  Q      Actually,  sir,  I  was,  and  the  clarification 

21  is  appreciated. 

22  A      Can  we  go  back  so  that  the  record  is 
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1  clear? 

2  Q      Certainly,  if  you  have  a  statement  for  the 

3  record. 

4  A      Not  a  statement.   But  to  the  extent  of  the 

5  IG  chronology,  and  I  believe  that's  what  you  may  have 

6  been  referring  to,  we  assisted  -  Ken's  shop  assisted 

7  Francine  Kemer  in  making  sure  that  there  was  the 

8  transcripts  and  the  chronology  reflected  exactly  what 

9  was  said,  that  it  was  editorial  assistance  that  was 

10  provided  to  her  because  she  was  working  alone  and 

11  with  them. 

12  Q      You  played  no  role  in  that,  sir? 

13  A      I  don't  recall.   I  may  have  seen  it.    I  do 

14  remember  hearing  about  it.    I  do  remember  her  talking 

15  about  it,  the  need  for  some  assistance.   1  don't  know 

16  if  she  asked  Ken  or  if  Ken  offered  it.    But  it  was 

17  provided.    I  think  you  have  documents  in  your  files 

18  that  show  the  markup  that  was  submitted. 

19  That  was  a  dozen  pages  of  a  chronology  that 

20  was  prepared  that  was  then  sent  to  the  OGE.    This 

2 1  refers  to  the  actual  OGE  report.   The  idea  of  the 

22  rollout  is  what  do  we  do  when  we  get  it.    That's  what 
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1  the  review  group  was. 

2  Q      Let  me  show  you  another  document,  sir. 

3  This  one  is  Bates  stamped  15986.    It  appears  to  be  a 

4  to-do  list  from  July  23rd.    I  would  ask  you  if  you 

5  recognize  it  and  then  to  look  at  the  first  entry. 

6  (Witness  examined  the  document.) 

7  A      1  recognize  it.    It  is  my  handwriting.    It 

8  is  a  to-do  list.    1  prepared  one  or  more  of  these 

9  every  day  depending  on  our  meetings,  what  had  to  be 

10  done.    It  was  a  wide  range  of  areas.   Here  I  use  the 

11  term  "IG  report."   1  am  referring  to  the  chronology. 

12  Q      The  date? 

13  A      7/23. 

14  Q      Would  it  be  fair  to  say  on  the  23rd  of  July 

15  you  were  concerned  about  prospectively  fiyspecking 

16  the  IG  report? 

17  A      As  a  group,  not  just  myself.   This  was 

18  things  for  all  of  us,  for  somebody  to  do.    It  would 

19  be  either  assigned  or,  you  know. 

20  Q      Does  that  refresh  your  recollection  at  all, 

21  sir,  as  to  when  the  fiyspecking  of  the  Inspector 

22  General  report  might  have  occurred? 
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1  A      It  says  "done"  in  the  right-hand  column, 

2  but  that  wouldn't  necessarily  have  been  on  the  23rd. 

3  This  list  may  have  just  been  continued  in  existence 

4  and  it  could  have  been  the  next  day  or  whatever.   But 

5  going  back  and  checking  it  off,  it  would  be  around 

6  that  time. 

7  Q      Would  it  have  been  before  the  23rd? 

8  A      No. 

9  Q      So  it  would  have  been  the  23rd  or  after? 

10  A      Yes,  or  after. 

1 1  Q      For  the  record,  sir,  what  does 

12  "flyspecking"  mean? 

13  A      It  means  going  through  sometimes  word  by 

14  word  or  line  by  line  to  make  sure  that  what  is  the 

15  official  record  is  fairly  and  accurately  reflected 

16  and  thoroughly  reflected  in  synopsis,  in  a  synopsis 

17  or  a  summary  or  whatever,  to  make  sure  that  important 

18  information  isn't  dropped,  to  make  sure  that  what  is 

19  said  is  said. 

20  Q      So,  flyspecking  doesn't  carry  with  it  the 

21  implication  of  slanting  a  report  in  any  way? 

22  A      No,  not  at  all.    It  is  an  editorial  issue. 
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1  like  we  did  on  law  review.   You  make  sure  you 

2  cite-checked.  It  is  an  art  form. 

3  Q      To  your  knowledge,  the  flyspecking  of  the 

4  IG's  report  and  the  subsequent  flyspecking  of  the  OGE 

5  report  didn't  result  in  any  slanting  of  those 

6  reports,  did  it? 

7  A      No,  but  it  did  result  ~  it  has  been 

8  pointed  out  that  some  of  the  synopsis  or  summaries 

9  were  not  accurate  or  not  complete.   I  do  remember 

10  seeing  —  I  remember  seeing  it  just  recently 

1 1  yesterday  with  respect  to  preparing,  but  1  don't 

12  remember  whether  I  saw  it  contemporaneously  at  the 

13  time.   But  there  were  notations  on  documents 

14  indicating  that  either  this  isn't  what  someone  said 

15  or  what  he  or  she  really  said  was,  and  quoting  the 

16  exact  words,  and  then  that  was  provided  to  Ms.  Kemer 

17  for  whatever  purposes  she  might  have  used  it. 

18  Q      Would  it  be  fair  to  say  that  as  you 

19  understood  the  process,  the  attorneys  reviewing  the 

20  IG  report  and  the  OGE  report  were  trying  to  ensure 

2 1  that  they  were  accurate  and  complete? 

22  A      Yes,  that  was  all.    It  was  only  to  provide 
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1  Francine  with  whatever  their  work  product  was,  and 

2  then  she  could  check  it  or  reject  it  or  incorporate 

3  it  or  make  suggestions  she  would  like. 

4  Q      1  would  like  to  show  you  a  document  Bates 

5  stamped  6877,  much  like  the  one  you  just  returned  to 

6  Mr.  O'Callaghan. 

7  (Witness  examined  the  document.) 

8  You  indicated  that  you  saw  a  draft  of  this 

9  letter,  sir? 

10  A      1  believe  1  did,  yes.    I'm  pretty  sure  1 

1 1  saw  a  draft. 

12  Q      Could  that  have  been  on  the  23rd  of  July? 

13  A      Yes. 

14  Q      So,  it  wasn't  necessarily  before  the  23rd 

15  of  July? 

16  A      No,  no.    If  1  said  that,  I  didn't  mean  to 

17  imply  that. 

18  Q      That  was  --  the  23rd  of  July  was  a 

19  Saturday.   Do  you  recall  being  in  the  office  on  a 

20  Saturday? 

21  A      I  worked  for  49  straight  days  on  this 

22  thing.    Saturdays  and  Sundays  made  no  difference  to 


1  us. 

2  Q      So  you  were  consulted  for  at  least  part  of 

3  the  decisionmaking  process  whereby  these  transcripts 

4  were  conveyed  to  the  White  House? 

5  A      Yes. 

6  Q      At  the  time,  did  you  have  any  objection  to 

7  releasing  the  transcripts? 

8  A      No.    It  wasn't  an  objection.    My  only 

9  concern  was  that  the  circumstances  under  which  they 

10  would  be  used  and  further  disseminated.   As  I 

1 1  mentioned,  at  this  point,  if  my  recollection  is 

12  correct,  the  Senate  either  had  not  yet  begun  its 

1 3  depositions  or  —  I  guess  it  had.   There  was  a 

14  problem.   The  Senate  asked  us  not  to  provide 

15  information  to  the  individual  witnesses  until  such 

16  time  as  they  completed  their  individual  deposition. 

17  We  were  trying  to  juggle  that  with  the  request  by  — 

18  not  the  request  but  the  interviews  that  the  House  was 

19  doing.    So  we  needed  to  be  careful,  in  terms  of 

20  cross-pollination,  that  it  didn't  happen,  to  the  best 

21  of  our  ability  to  avoid  it. 

22  Q      Now  in  retrospect,  do  you  have  any  reason 
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1  to  object  to  the  release  of  the  deposition 

2  transcripts  to  the  White  House? 

3  A      The  depositions  to  Mr.  Cutler? 

4  Q      Yes. 

5  A      No. 

6  Q      Was  there  any  discussion  amongst  you  and 

7  Mr.  Knight  and  Mr.  McHale  and  Mr.  Schmalzbach  as  to 

8  what  you  might  do  if  the  Inspector  General  and  the 

9  Inspector  General's  office  objected  to  releasing  the 

10  transcripts? 

1 1  A      We  wouldn't  have  done  it.    I  think  if  the 

12  Inspector  General  had  said  no,  that  would  have  been 

13  the  end  of  it. 

14  Q      It  was  the  Inspector  General's  call,  in 

15  your  estimation? 

16  A      Yes.   This  was  not  something  that  we  were 

17  imposing  on  him.    We  had  consulted  with  him  ~  every 

18  time  we  did  something,  we  consulted  with  the  people 

19  who  had  other  things  going  on.    Independent  Counsel, 

20  when  we  turned  over  our  documents  in  May,  before  we 

21  did  anything,  we  talked  to  Independent  Counsel  to  see 

22  if  there  was  any  problem.    We  were  trying  to  be 
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1  scrupulous  in  our  efforts  to  maintain  the  integrity 

2  of  the  process. 

3  Q      To  your  knowledge,  did  anybody  put  any 

4  pressure  on  Mr.  Cesca  or  Ms.  Kemer  to  consent  to  the 

5  release  of  the  depositions? 

6  A      If  you  believe  Ms.  Kemer  can  be  pressured 

7  or  intimidated,  you  need  to  have  your  medication 

8  checked.  This  woman  is  just  a  superb  lawyer  and  took 

9  her  job  as  counsel  to  the  IG  very,  very  seriously. 

10  She  had  a  stellar  reputation.   I  consider  her  one  of 

1 1  the  finest  lawyers  in  the  department.   I  have  been  up 

12  against  her  a  few  times  on  legal  issues,  and  while  I 

13  didn't  appreciate  the  position  she  was  taking,  I 

14  certainly  respected  her  ability.   There  is  no  way 

15  Francine  Kemer  or  Bob  Cesca  could  have  in  any  way 

16  been  importuned.    It  would  have  been  a  death  knell,  a 

17  career  limiting  opportunity. 

18  Q      Your  disagreements  with  Ms.  Kemer  were  not 

19  in  connection  with  this  investigation,  just  for  the 

20  record? 

21  A      Not  in  connection  with  this  investigation, 

22  no. 
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1  Q      You  indicated  previously  that  the 

2  conditions  or  terms  contained  in  Mr.  McHale's  letter 

3  to  Ms.  Sherboume  derived  in  some  measure  from  your 

4  understanding  of  the  requirements  of  either  the 

5  Senate  Banking  Committee  or  the  House  Banking 

6  Committee? 

7  A      It  was  partly  that  and  also  partly  the 

8  needs  of  Mr.  Cutler. 

9  Q      Could  you  elaborate,  please,  on  the  source 

10  of  those  conditions  as  you  understood  them. 

1 1  A      The  House  did  not  put  any  conditions  on 

12  us.    The  Senate  asked  us  not  to  share  information, 

13  either  the  documents  other  than  those  that  came  from 

14  the  offices  of  the  various  individuals  or  any  other 

15  information  with  the  witnesses  until  such  time  as 

16  they  had  an  opportunity  to  conduct  their  depositions, 

17  and  we  did  not. 

1 8  The  OGE  however,  as  1  understand  it, 

19  provided  copies  of  —  or  maybe  the  OGE  and  IG 

20  provided  copies  of  individual  witness  depositions  to 

21  those  individual  witnesses  for  verification.   We  had 

22  nothing  to  do  with  that. 
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1  What  we  were  trying  to  do  was  to  the  extent 

2  we  were  able  to  assist  the  committee,  not  provide  — 

3  not  have  cross-pollination.    1  believe  it  was  July 

4  25th  or  so  the  committee  finished  their  last 

5  deposition,  and  at  that  point,  after  that  point  we 

6  were  able  to  coordinate  with  counsel  and  provide 

7  documents  so  they  could  prepare  for  the  hearing. 

8  Q      So  your  concerns  or  the  concerns  that  led 

9  to  the  conditions  stated  in  this  letter  were  not 

10  intrinsic  to  the  Treasury  Department? 

1 1  A      Partly.    1  think  what  we  were  concerned 

12  about  is  that  the  process  not  be  compromised,  and  we 

13  still  did  not  have  ~  the  OGE  still  was  conducting 

14  its  inquiry.    It  had  not  come  out  with  its  report. 

15  We  did  not  want  this  information  to  get  out 

16  or  the  transcripts  to  be  widely  disseminated  at  least 

17  until  such  time  as  the  Congress  concerns  or  interests 

18  were  protected  and  the  OGE,  and  that  didn't  happen 

19  until  July  30th,  at  which  time  the  Secretary 

20  himself  —  the  day  after  the  Secretary  himself  made 

21  these  available  to  the  Congress,  although  in  redacted 

22  form. 
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1  Q      At  the  time  the  documents,  the  depositions 

2  were  conveyed  to  the  White  House,  had  anybody 

3  considered  whether  the  depositions  contained 

4  confidential  information? 

5  A      From  where? 

6  Q      From  the  RTC,  for  example. 

7  A      As  I  mentioned  earlier,  I  don't  have  a 

8  strong  recollection  of  that  being  a  large  part  of  our 

9  discussion  or  decisionmaking.   I  do  have  a  general 

10  recollection  that  there  was  some  discussion  about  the 

1 1  RTC,  but  1  can't  put  it  in  context,  either  in  terms 

12  of  time  or  substance. 

13  Again,  I  have  a  vague  recollection  that 

14  there  was  some  discussion  as  to  whether  or  not  the 

15  information  was  not  already  public.   But  I  can't  give 

16  you  better  than  that  at  this  point.    I  just  don't 

17  recall  that,  the  fine  points  of  that  discussion. 

1 8  Q      You  are  not  aware  of  anybody  expressly 

19  advising  either  you  or  anyone  else  involved  in  the 

20  process  of  releasing  transcripts  that  they  contained 

2 1  confidential  RTC  information,  are  you? 

22 A      No.    I  don't  recall  any  discussion,  either 


1  among  the  group  of  us  that  met  a  number  of  times 

2  during  the  day  or  the  IG  saying  don't  do  it.    It  was 

3  not  an  issue  that  was  raised  to  the  point  of  being  a 

4  problem. 

5  Q      Would  it  be  fair  to  say  that  you  were 

6  operating  under  the  view  that  it  was  the  prerogative 

7  of  the  Inspector  General  to  release  the  information 

8  if  he  chose  to? 

9  A      Well,  that  and  also  this  was  a  very  unusual 

10  situation.   This  was  not  an  Inspector  General 

1 1  investigation.   This  was  a  Secretai'ial  investigation, 

12  and  it  was  being  done  at  his  request.   They  were 

13  serving  him. 

14  It  would  be  as  if—  I  guess  an  analogy, 

15  although  it  limps  a  bit,  is  just  like  the  IRS 

16  inspectors  worked  with  me  to  do  the  identification  of 

17  documents  and  production  to  the  grand  jury.    To  say 

18  that  that  was  an  IRS  investigation  would  be  a 

19  misnomer. 

20  Here  this  was  a  Secretarial  investigation. 

21  He  wanted  it  done.   He  asked  for  it.    He  wanted  the 

22  results  and  wanted  to  take  whatever  action  was 
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1  necessary. 

2  In  fact,  the  OGE  said  they  had  never  done 

3  something  like  this  before.    So  that's  why  the 

4  Secretary  asked  IG  to  provide  resources  to  him  and 

5  asked  Mr.  Ryan  to  have  the  same  done  by  RTC. 

6  Q      Would  you  say  that  the  results  of  the 

7  investigation  belonged  in  some  sense  to  Secretary 

8  Bentsen? 

9  A      Yes,  I  believe  they  did. 

10  Q      And  it  was  his  prerogative  to  do  with  them 

11  as  he  saw  fit? 

12  A      Yes.    I  think  it  was  his  investigation. 

13  But  I  think  also  had  the  Inspector  General  raise  an 

14  objection,  even  if  it  was  merely  process,  that  the 

15  Secretary  clearly  would  have  honored  that. 

16  Q      That  would  have  been  the  Secretary's 

17  decision  to  honor  the  Inspector  General? 

18  A      The  Secretary  was  scrupulous  in  the  way  he 

19  handled  both  himself  and  us  and  the  department, 

20  including  not  being  exposed  to  information  until  he 

21  had  his  own  interview  done.    It  was  paramount  that, 

22  as  I  said,  we  never  had  to  address  that  issue  because 


1  it  was  never  an  issue. 

2  What  he  would  have  done  is  really 

3  speculative,  but  my  speculation  is  that  he  would  not 

4  have  done  it.    I  think  it  would  have  been  a  problem. 

5  I  don't  know  how  we  would  have  overcome  it.    He 

6  certainly  would  have  taken  into  consideration  the 

7  Inspector  General's  concerns,  had  there  been  any.   To 

8  the  best  of  my  knowledge,  there  never  was. 

9  Q      You  stated,  sir,  that  part  of  your 

10  decisionmaking  process  in  determining  whether  to 

1 1  release  the  depositions  was  to  consider  whether  there 

12  were  any  legal  impediments  to  the  release.   Were 

1 3  there  any? 

14  A      Not  that  we  were  able  to  find. 

15  MR.  PORTNOY:    Thank  you,  sir.    That's  all. 

16  MR.  O'CALLAGHAN:    I  have  a  couple  of 

17  follow-up  questions. 

18  EXAMINATION 

19  BY  MR.  O'CALLAGHAN: 

20  Q      Mr.  McNamara,  you  just  said  that  the  IG's 

21  office  expressed  no  concerns  with  regard  to  releasing 

22  the  transcripts. 
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1  A      To  the  best  of  my  knowledge. 

2  Q      When  you  refer  to  IG's  office,  are  you 

3  referring  to  Treasury  IG's  office? 

4  A      Yes. 

5  Q      Were  any  concerns  expressed  by  RTC  IG's 

6  office  about  releasing  transcripts  during  this  time? 

7  A      1  don't  believe  so.    We  are  talking  about 

8  before  they  were  released? 

9  Q      Yes. 

10  A      Not  that  I'm  aware  of,  no. 

1 1  Q      Was  RTC  IG's  office  consulted  before  the 

12  transcripts  were  released  to  the  White  House? 

13  A      1  can't  answer  that  question.    I  don't 

14  recall  if  they  were  or  not  specifically. 

15  Q      If  the  RTC  IG's  office  had  said  they  didn't 

16  want  the  transcripts  released  to  the  White  House, 

17  what  effect  would  that  have  had  on  your 

18  decisionmaking  process  during  that  time? 

19  MS.  STERGIS:    Objection;  calls  for 

20  speculation. 

21  BY  MR.  O'CALLAGHAN: 
22 Q      Please  answer. 
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1  A      Do  you  want  me  to  answer? 

2  Q      Yes,  please. 

3  A      This  is  pure  speculation.   1  think  we  would 

4  have  had  to  then  sit  down  and  figure  out  what  to  do. 

5  We  would  have  tried  to  figure  out  what  the  basis  for 

6  their  objection  was.    If  it  was  form  or  a  process, 

7  then  we  could  deal  with  those  pretty  easily.   If  it 

8  was  a  matter  of  there  being  a  substantive  legal 

9  reason,  that  would  have  been  perhaps  more 

10  problematic,  and  it  could  have  been  handled  by  any 

1 1  number  of  ways,  redactions  or  whatever. 

12  Juxtaposed  against  that  is  the  fact  that 

13  there  was  another  lawful  investigation  going  on,  and 

14  whether  or  not  the  basis  for  the  RTC's  objection  was 

15  sufficient  to  override  a  presidential  investigation. 

16  1  don't  know,  quite  frankly,  where  we  would  have  come 

17  out  on  something  like  that.    It  would  have  posed  some 

18  other  questions,  but  certainly  RTC's  objections  would 

19  not  have  been  the  end  of  the  discussion. 

20  Q      Are  you  familiar  with  the  objections  the 

21  RTC  had  after  the  transcripts  were  released? 

22  A      1  understand  they  had  some. 


4180 


125 

1  Q      Are  you  familiar  with  what  those  objections 

2  were? 

3  A      1  believe  they  said,  at  least  what  they 

4  reported  was  that  there  was  nonpublic  information 

5  that  had  been  disclosed  over  the  course  of  those. 

6  Q      Are  you  familiar  with  any  of  the  nonpublic 

7  information  that  was  identified? 

8  MS.  STERGIS:    Objection.   There  was  no 

9  testimony  that  in  fact  there  was  nonpublic 

10  information. 

1 1  THE  WITNESS:    I  testified  that  I  believed 

12  the  information  had  been  public  ~ 

13  BY  MR.  O'CALLAGHAN: 

14  Q      You  testified  that  -- 

15  A      --  in  answer  to  my  earlier  question. 

16  Q      With  regard  to  discussions  you  had  with 

17  Mr.  McHale? 

18  A      No.    1  had  no  discussions  with  them 

19  regarding  the  post-23rd  RTC  objections.   1  was  not 

20  involved  in  that  process.   That  was  being  handled 

21  directly.    1  wasn't  directly  involved  in  that 

22  process.   It  was  handled  by  Mr.  McHale  and 


1  Mr.  Schmalzbach,  as  1  recall,  and  perhaps  Mr.  Knight 

2  at  one  point. 

3  But  the  nuance  that  RTC  wanted  to  impose  on 

4  this  didn't  make  a  lot  of  sense  to  me  at  the  time, 

5  although  I  consider  myself  something  of  a  bystander. 

6  Q      If  they  had  brought  up  the  objection  that 

7  these  things  were  become  aware  of  before  they  were 

8  released,  would  that  have  had  an  effect  on  it? 

9  MS.  STERGIS:    Objection  to  the  form  of  the 

10  question. 

1 1  THE  WITNESS:    Ask  me  the  question  again, 

12  please. 

13  (Counsel  conferred  with  the  witness.) 

14  THE  WITNESS:    I  prefer  not  to  speculate. 

15  BY  MR.  O'CALLAGHAN: 

16  Q      At  the  time  the  transcripts  were  released 

17  to  the  White  House,  was  there  any  effort  made  to 

18  contact  the  RTC  IG's  office? 

19  A      1  don't  know. 

20  Q      Earlier  Mr.  Portnoy  referred  you  to  a  to-do 

21  list  of  yours  that  was  dated  July  23rd,  1994. 

22  A      Yes. 
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1  Q      Do  you  recall  that? 

2  A      Yes. 

3  0      You  said  that  ~  you  referred  to 

4  flyspecking  the  IG  chronology;  is  that  correct? 

5  A      Right. 

6  Q      Did  any  flyspecking  of  the  IG  chronology 

7  occur  before  July  23rd? 

8  A      Not  that  I'm  aware  of    I  don't  know.    I 

9  would  have  to  look  at  my  notes.    I  don't  know.    1 

10  would  sort  of  doubt  it  if  that  was  on  the  list  of 

1 1  to-dos  for  July  23rd  and  it  was  indicated  it  was 

12  done.    It  would  ~  I  would  say  maybe  the  23rd  or 

13  shortly  thereafter  but  not  before.   This  wouldn't 

14  have  appeared  on  a  to-do  list  for  the  23rd  if  it  had 

15  not  been  done. 

16  Q      Was  there  more  than  one  flyspecking  done 

1 7  with  regard  to  the  IG  chronology  that  you  are  aware 

18  of? 

19  A      1  think  there  was  only  one.   At  least 

20  that's  all  I'm  aware  of 

21  Q      I  just  have  a  couple  more  questions.   This 

22  is  an  area  I  attempted  to  go  into  earlier  and  counsel 
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1  objected,  and  I  would  just  like  to  try  to  anticipate 

2  any  objection  and  try  to  address  any  concerns  that 

3  might  exist. 

4  These  questions  are  going  to  go  directly  to 

5  whether  ~  I'm  quoting  specific  language  of  the 

6  resolution,  whether  the  report  issued  by  the  Office 

7  of  Government  Ethics  on  July  31,  1994  or  related 

8  transcripts  of  deposition  testimony  were  improperly 

9  released  to  White  House  officials  or  others  prior  to 

10  their  testimony  before  the  committee  on  Banking, 

1 1  Housing  and  Urban  Affairs  pursuant  to  Senate 

12  Resolution  229." 

13  I  asked  you  earlier  if  you  were  aware  of 

14  contacts  that  the  White  House  counsel's  office  had 

15  with  people  at  OGE  during  July  of  1994. 

16  MR.  PORTNOY:    I  believe  the  testimony  was 

17  whether  anyone  at  the  White  House  had  conveyed 

18  anything  to  anyone  at  OGE. 

19  MR.  O'CALLAGHAN:    I  asked  both  questions 

20  actually.   Let  me  continue  with  the  line  of 

21  questioning. 

22  THE  WITNESS:   Ask  me  again,  Mike.   I'm 
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1  sorry. 

2  BY  MR.  O'CALLAGHAN: 

3  Q      That's  okay.    I  have  trouble  keeping  track, 

4  too. 

5  The  first  question  I  believe  I  had  earlier, 

6  regardless  of  whether  it  was  asked  earlier,  I  ask 

7  this  anew,  if  you  are  aware  of  contacts  between  White 

8  House  counsel's  office  and  OGE  in  July  of  1994. 

9  A      I  don't  recall  any. 

10  Q      In  your  conversations  with  either 

1 1  Ms.  Sherboume  or  Cheston,  did  they  tell  you  they  had 

12  contacts  with  OGE  in  July  of  1994? 

13  A      Not  that  I  recall.    It  could  have 

14  happened.   I  just  don't  recall  them  having  made  those 

15  comments. 

16  Q      Are  you  aware  of  any  other  contacts  with 

17  anyone  in  the  White  House  counsel's  office  with  OGE 

18  during  July  of  1994? 

19  A      Not  specifically,  no.    That  wasn't  an  issue 

20  that  I  was  interested  in. 

21  Q      You  just  said  "not  specifically."  Do  you 

22  have  a  general  recollection? 
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1  A      That  they  had  some  contact?  I  assume  they 

2  had  a  contact. 

3  Q      I'm  asking  for  your  knowledge. 

4  A      I  have  no  knowledge  of  any  specific  contact 

5  or  any  general  contact  that  they  had  with  OGE. 

6  MR.  O'CALLAGHAN:    1  have  no  further 

7  questions.    Thank  you. 

8  (Whereupon,  at  1:00  p.m.,  the  deposition 

9  was  concluded.) 
10 

1 1  

12  ROBERT  M.  MC  NAMARA,  JR. 
13 

14 
15 
16 
17 
18 
19 
20 
21 
22 
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1  PROCEEDINGS 

2  MR.  BARTOLOMUCCI:    Mr.  Thompson,  before  we 

3  begin  the  questioning,  there  are  certain  preliminary 

4  matters  I  need  to  read  into  the  record,  and  I 

5  understand  that  Mr.  Sinclair  has  a  short  statement  to 

6  make  thereafter. 

7  This  deposition  is  being  conducted  pursuant 

8  to  Senate  Resolution  120,  which  establishes  a  Special 
Committee  to  investigate  Whitewater  Development 
Corporation  and  certain  other  related  matters.   The 
Special  Committee  is  administered  by  the  Senate 
Banking  Committee.   The  matters  covered  by  the 
resolution  are  those  that  we'll  be  talking  about 
today. 

This  deposition  is  being  conducted  in 
advance  of  public  hearings.   You  may  or  may  not  be 
called  to  testify  at  those  hearings. 

I'll  be  asking  you  questions  under  oath. 
If  you  don't  understand  a  question,  please  let  me 
know  and  I'll  rephrase  it.    Tell  me  if  you  need  a 
break,  and  we'll  take  one. 

The  stenographer  will  prepare  a  record  of 

4 

1  questions  and  answers.   The  deposition  will  be 

2  treated  as  committee  confidential  until  the 

3  commencement  of  the  hearings.   Prior  to  the  hearings, 

4  you  will  receive  a  letter  fi"om  the  committee  advising 

5  you  that  you  may  come  to  the  Senate  to  review  the 

6  transcript  of  your  deposition  and  make  note  of  any 

7  corrections  for  transcription  on  an  errata  sheet. 

8  If  you  are  called  to  testify  at  a  public 
hearing,  you'll  be  permitted  to  have  a  copy  of  your 
deposition  transcript  four  days  in  advance  of  the 
hearing.   You  may  be  represented  by  counsel,  but  I 
understand  today  you  are  not. 

Any  objections  to  the  form  of  the  question 
will  be  noted  for  the  record.   Objections  may  be 
based  also  upon  privilege  or  scope.   The  committee 
chairman  may  rule  on  objections  if  you  refuse  to 
answer  a  question. 

Would  you  go  ahead  and  swear  in  the 
witness. 
Whereupon, 

JAMES  G.  THOMPSON,  JR. 
was  called  as  a  witness  and,  having  first  been  duly 
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1  sworn,  was  examined  and  testified  as  follows: 

2  MR.  BARTOLOMUCCI:    Mr.  St.  Clair,  do  you 

3  want  to  state  your  name  for  the  record  and  tell  us 

4  why  you're  here  and  the  statement  you  have  to  make. 

5  MR.  ST.  CLAIR:    Thank  you  very  much.    I'm 

6  Muncell  St.  Clair.    1  represent  the  Resolution  Trust 

7  Corporation. 

8  Mr.  Thompson  and  other  witnesses  are 
"~9 — appearing  because  of  the  request  of  the  Senate 

10  Special  Committee  for  depositions  of  employees 

1 1  assigned  to  the  RTC.    The  RTC  is  not  waiving  any 

12  applicable  privileges  as  a  result  of  Mr.  Thompson  or 

13  other  employees  appearing  and  answering  questions  at 

14  these  depositions.   Thank  you. 

15  EXAMINATION 

16  BY  MR.  BARTOLOMUCCI: 

17  Q      Mr.  Thompson,  you're  currently  an  employee 

18  of  the  Resolution  Trust  Corporation? 

19  A      Yes. 

20  Q      Would  you  state  your  title  at  the  RTC. 

21  A      Vice  president,  field  operations  and 

22  accounting. 

1  Q      And  that's  in  the  Kansas  City  office? 

2  A      No.    I've  been  reassigned  to  the  Dallas 

3  office. 

4  Q      When  did  the  reassignment  occur? 

5  A      October  1st. 

6  Q      So  as  of  the  beginning  of  this  month, 

7  you've  been  in  Dallas? 

8  A      On  initial  temporary  assignments,  yes. 

9  Q      Did  you  have  the  same  title  that  you  have 

10  now  in  1994? 

11  A      Yes. 

12  Q      How  about  1993? 

13  A      Part  of  it. 

14  Q      Can  you  tell  us  what  the  change  was? 

15  A      Yes.    In  August  of  '93,  my  title  changed 

16  from  deputy  regional  director,  field  operations  and 

17  institutional  ~  or  conservatorships  and  operations, 

18  excuse  me,  to  vice  president,  field  operations  and 

19  accounting. 

20  Q      Were  you  also  a  deputy  regional  director  in 

21  1992? 

22  A      Yes. 
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1  Q      And  during  this  whole  period  from  1992 

2  until  October  1st  of  this  year,  you  were  in  the 

3  Kansas  City  office? 

4  A      Yes. 

5  Q      Can  you  briefly  describe  for  us  what  your 

6  duties  and  responsibilities  were  as  deputy  regional 

7  director? 

8  A      As  deputy  regional  director,  I  had  three 
primary  areas  of  responsibility.   The  first  one  was 
conservatorship  operations.   Any  S&L  that  the 
government  intervened  in  while  it  was  open  and 
operating  under  government  conservatorship,  I  was 
responsible  for  those  in  the  Midwest  part  of  the 
country. 

Secondly,  the  institution  sales,  when  we 
sold  them  on  the  marketplace  to  the  highest  bidder 
and  resolved  the  deposits,  insured  deposits,  that  was 
my  other  function. 

The  third  function  was  the  investigations 
function,  which  was  the  pursuit  of  civil  claims  and 
investigation  into  other  matters  related  to  the 
causes  of  the  failures  of  the  S&Ls. 

1  Q      Would  that  include  criminal  matters,  too? 

2  A      Yes,  it  would. 

3  Q      Can  you  give  us  a  similar  description  of 

4  your  duties  and  responsibilities  as  vice  president? 

5  A      As  vice  president,  the  investigations 

6  function  ~  well,  1  became  responsible  for  financial 

7  operations,  both  of  the  main  consolidated, 

8  already-closed  work,  plus  any  field  institutions, 

9  field  S&Ls  that  were  out  there,  pretty  much  the 

10  financial  operations. 

1 1  Q      Did  you  have  any  continuing  duties, 

12  responsibilities  with  respect  to  investigations? 

13  A      After  August  of  1993,  only  as  a  transfer 

14  liaison,  bridge  type  role  to  my  successor  in  that 

15  area  and  with  some  of  the  folks  that  I  had  worked 

16  with. 

17  Q      Who  was  your  successor? 

18  A      Dennis  Cavanaw. 

19  Q      So  he  took  over  your  job  after  August  '93 

20  or  thereabouts? 

21  A      It  was  a  realignment  of  functions,  and  that 

22  function  went  from  me  to  him. 
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1  Q      Did  he  have  the  title  deputy  regional 

2  director? 

3  A      No.    He  was  called  field  office  vice 

4  president. 

5  Q      So  although  he  was  a  vice  president,  was  he 

6  below  you  in  the  organizational  chart? 

7  A      We  were  peered,  separate  divisions. 

8  Q      In  that  organizational  chart,  where  would 

9  Julie  Yanda  and  Richard  lorio  be? 

10  A      Julie  Yanda  would  be  in  the  third  division, 

1 1  which  would  be  the  legal  division  --  Julie,  first. 

12  And  Julie  would  have  been  either  subordinate  to  the 

13  regional  counsel  for  Kansas  City  or  the  most  senior 

14  professional  liability  attorney  reporting  straight  to 

15  Washington.    I'm  not  quite  sure.    I  think  they  had  a 

16  dotted-line  relationship. 

17  Richard  lorio,  as  deputy,  would  have  been  a 

18  direct  report  to  me  and  as  vice  president,  would  have 

19  been  a  direct  report  to  Mr.  Cavanaw.   I  no  longer 

20  would  have  had  Richard  reporting  to  me. 

21  Q      So  Mr.  lorio  reported  directly  to  you,  but 

22  Ms.  Yanda  did  not? 
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1  A      No. 

2  Q      Where  does  Jim  Dudine  fit  in  the  chart  with 

3  respect  to  the  positions  you  held  in  Kansas  City? 

4  A      Jim  Dudine  was  responsible  for  the 

5  investigative  program  area  out  of  Washington.   He  had 

6  have  been  like  a  specialist,  if  you  will,  at  the 

7  management  level  out  of  Washington  who  I  would  have 

8  worked  with  and  according  to  the  policies  and 

9  directives  out  of  Washington,  I  would  have  worked 

10  with  Jim  Dudine  to  make  sure  that  Richard  and  company 

1 1  in  Kansas  City  were  observing  all  those  particular 

12  program  area  goals,  objectives,  functions. 

13  Q      Would  Dudine  have  been  above  you  in  the 

14  organizational  chart? 

15  A      1  wouldn't  have  viewed  it  that  way,  but  I 

16  would  have  viewed  my  role  as  reporting  to  Mr.  Roelle, 

17  chief  financial  officer  and  senior  vice  president  of 

18  institution,  operations  and  sales  and  Dudine  would 

19  have  been  one  of  a  series  of  specialists  underneath 

20  Roelle.   In  effect,  yes,  1  would  take  direction  from 

21  Jim,  but  if  I  had  a  problem  with  Jim  Dudine,  I  would 

22  go  to  Mr.  Roelle. 
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1  Q      Are  you  speaking  now  about  the  time  period 

2  when  you  were  deputy  regional  director? 

3  A      When  1  was  deputy,  right.    You're  correct. 

4  Q      When  did  you  first  come  to  learn  about  the 

5  investigation  into  Madison  Guaranty? 

6  A      Well,  it  was  shortly  after  the  publication 

7  of  the  news  article.   It  was  brought  to  my  ~  well, 

8  the  first  time  it  ever  struck  me  in  my  mind  was  the 
news  article.   Up  to  then,  it  had  been  one  of  the 
S&Ls  in  our  region  of  no  particular  note.   So  the 
first  time  it  rung  a  bell  with  me  was  the  date  of 
that  publication,  that  news  article  in  The  New  York 
Times,  I  believe  it  was,  by  Mr.  Hesch  — 

Q      Could  it  be  Mr.  Gerth? 

A      Gerth,  yes. 

Q      Could  that  be  March  '92? 

A      Yes,  it  would  have  been  March  8th  or  so  of 
'92. 

Q      And  at  some  point  a  decision  was  made  to 
launch  or  reinvigorate  an  investigation  into  Madison? 

A      I  don't  know  whether  I'd  reinvigorate  or 
whatever  —  yes,  we  decided  to  take  another  look  at 


1  things  down  there,  yes. 

2  Q      Did  you  make  that  decision,  or  were  you 

3  part  of  it? 

4  A      I  was  certainly  part  of  it.    Others  may 

5  have  reached  the  same  conclusion,  but  as  supervisor 

6  to  Richard,  I  had  no  problem  with  taking  another  look 

7  at  things  down  there.   So  yes,  I  would  have  made  the 

8  decision  in  the  chain  of  command. 

9  Q      To  bless  the  investigation  of  -- 

10  A      To  authorize  some  people  going  down  there 

1 1  to  take  a  look  at  it. 

12  Q      Apart  from  that,  apart  from  saying  go  ahead 

13  and  look  into  Madison,  what  sort  of  a  role  did  you 

14  have  with  respect  to  the  investigation? 

15  A      They  would  just  brief  me  from  time  to  time 

16  on  what  they  were  finding  or  what  it  looked  like. 

17  Q      When  the  time  came  that  the  investigation 

18  progressed  to  the  point  that  preparation  of  criminal 

19  referrals  was  being  contemplated,  were  you  consulted 

20  about  that,  about  whether  criminal  referrals  would  be 

21  prepared? 

22  A      Yes. 
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1  Q      And  you  agreed  that  they  should  be? 

2  A      If  they  had  the  facts,  yes. 

3  Q      Were  you  consulted  about  the  facts  that 

4  formed  the  basis  for  referral  C0004? 

5  A      I  was  furnished  with  a  copy  of  it  and  read 

6  it  and  had  no  problem  sending  it  on. 

7  Q      So  you  saw  it  after  its  preparation? 

8  A      Yes. 

9  Q      I  want  to  show  you  a  document  ~  no,  I  want 

10  to  show  that  to  you  later. 

1 1  I  want  to  ask  you  similar  questions  about 

12  the  nine  additional  Madison  referrals.  Can  you  tell 

13  me  when  there  came  to  be  discussions  about  continued 

14  investigations  of  Madison  in  1993  after  the  first 

1 5  referral  was  prepared,  when  you  came  to  -  how  the 

16  decision  was  made  to  conduct  ftirther  investigation? 

17  A      Well,  1  remember,  one,  before  those 

18  additional  referrals  were  sent  on,  Richard  lorio 

19  informed  me  that  there  were  other  matters  they  were 

20  looking  into.    1  said  fine,  if  you  have  something 

21  worth  looking  into,  then  do  it. 

22 Q      What  Tm  getting  from  your  comments  is  that 


1  largely  direct  supervision  of  the  investigation  of 

2  the  referrals  was  lorio's  responsibility,  and  you 

3  were  just  short  of  checking  him?   He  would  touch  base 

4  with  you  with  what  he  was  doing? 

5  A      That's  pretty  fair.   He  directly  supervised 

6  the  investigators  in  the  field  and  occasionally  gave 

7  me  a  sense  of  what  was  going  on,  yes. 

8  Q      Both  in  1992  and  in  '93,  he  showed  you  the 

9  criminal  referrals  before  they  were  submitted  to  the 

10  Justice  Department? 

1 1  A      Yes,  I  did  see  them. 

12  Q      And  in  both  instances,  you  agreed  they 

13  should  be  forwarded? 

14  A      1  had  no  problem  with  it. 

15  Q      Now  1  want  to  show  you  a  document  which, 

16  for  the  record,  is  Bates  numbered  IN  0758.   And 

17  because  I've  been  apprised  that  Mr.  Thompson's  throat 

18  is  somewhat  hoarse,  I'll  read  it  into  the  record. 

19  It's  an  E-mail  to  James  R.  Dudine  from  James  G. 

20  Thompson,  subject:    Madison  Guaranty  criminal 

21  referral.  The  date  is  Friday,  May  14,  1993.   The 

22  text  of  the  E-mail  reads  "Jim,  the  referral  from  the 
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above  institution  on  Mr.  McDougal  for  kiting, 
et  cetera  and  which  may  involve  Whitewater 
Development  Company  (a  company  which  Mr.  McDougal  and 
President  Clinton  and  Hillary  Rodham  Clinton  were 
partners)  may  be  receiving  some  inquiry  at  the 
Justice  Department.   We  recently  made  a  routine 
status  inquiry  on  the  referral  as  we  do  in  all 
referrals  and  are  awaiting  further  word.    I  recommend 
that  you  advise  senior  management  of  this.    Again, 
the  Clintons  are  not  the  subject  of  the  referral. 
They  merely  appear  to  be  associates.  JT." 

I'm  going  to  go  ahead  and  show  this  to 
you.    Do  you  remember  sending  that  E-mail? 

A      Yes. 

Q      After  you  sent  it,  did  you  have  any 
conversations  with  Mr.  Dudine  about  the  subject  of 
the  E-mail? 

A      Possibly. 

Q      Do  you  remember  if  he  took  your  advice  to 
advise  senior  management  about  the  referrals? 

A      I  believe  he  did. 

Q      Do  you  know  who  he  spoke  to? 


1  A      He  would  have  spoken  to  Bill  Roelle. 

2  Q      Is  that  who  you  meant  by  "senior 

3  management"? 

4  A      Yes. 

5  Q      And  in  the  course  of  your  work,  that  would 

6  have  been  clear  to  Mr.  Dudine  also,  that  you  meant 

7  Bill  Roelle? 

8  A      My  opinion,  yes. 
Q      Leaving  the  criminal  referrals,  did  there 

come  a  time  in  which  the  Kansas  City  office  became 
involved  in  an  investigation  of  civil  issues  with 
respect  to  Madison? 

A      Yes,  two  occasions.   One  was  the  original 
one,  and  in  between  February  and  say,  August, 
September  of  1989  and  '90  ~  1989,  excuse  me.   And 
then  the  second  time  would  have  been  after  March  of 
'92  when  we  took  a  second  look  into  those  matters. 

Q      What  was  the  nature  of  the  1989  matter? 

A      It  was  the  routine  investigative  work  at 
failed  S&Ls  to  find  probable  cause  for  civil 
recoveries,  and  as  I  recall,  the  findings  were  that 
there  should  be  no  civil  actions  pursued. 
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1  Q      Do  you  remember  who  staffed  that  matter? 

2  A      Yes,  the  FDIC  primarily  staffed  it  for  the 

3  bulk  of  the  time.    When  the  RTC  was  created  and  1  got 

4  to  Kansas  City,  my  recollection  is  that  that  matter 

5  was  not  active.   It  was  just  a  matter  of  filing  the 

6  closeout  paperwork. 

7  Q      You  got  to  Kansas  City  after  1989? 

8  A      No.    1  got  there  in  September  of '89,  right 

9  after  FORREA. 

10  Q      So  this  first  investigation  that  you're 

1 1  telling  me  about  predated  your  arrival  at  Kansas 

12  City? 

13  A      My  belief  is  that  it  did,  even  though  the 

14  paperwork  closing  it  out  was  not  signed  until  after  I 

15  was  there.    It  was  an  inherited  case. 

16  Q      Let's  talk  about  the  investigations  in  the 

17  1990s.    You  said  that  in  March  of  1 992,  the  Kansas 

18  City  office  also  became  involved  in  Madison? 

19  A      Yes. 

20  Q      What  precisely  was  being  investigated  at 

21  that  point? 

22 A      Well,  the  article  in  The  New  York  Times 

18 

1  made  some  disturbing  claims,  that  quite  frankly,  from 

2  my  perspective,  made  me  wonder  whether  we  didn't  miss 

3  it  the  first  time  around.   There  were  allegations,  as 

4  I  recall,  of  conflicts  and  relationships  that  we  may 

5  or  may  not  have  known  about  back  in  '89. 

6  In  '89,  Madison  Guaranty  would  have  been  a 

7  totally  different  creature  on  the  map.   No  one  knew 

8  the  elections  of  1990  or  who  was  who  back  then.   Now,  • 

9  the  newspapers  had  an  interest  in  pointing  out  who 

10  was  who,  and  some  of  the  relationships  pointed  out  in 

1 1  those  articles  were  disturbing  from  whether  or  not  we 

12  got  an  objective  treatment,  both  from  the  law  firms 

13  we  hired,  as  well  as  the  principals  involved.    So  it 

14  was  my  opinion  that  we  should  take  another  look  and 

15  make  sure  our  conclusions  the  first  time  around  were 

16  sustained. 

17  And  so  in  discussions  with  Richard  lorio, 

18  he  said  maybe  we  ought  to  send  a  person  or  two  down 

19  there,  and  I  said  let's  do  it,  and  let's  try  to 

20  reaffirm  our  conclusions,  or  if  there's  something 

21  there,  let's  see  where  it  goes. 

22  Q      And  do  you  know  who  Richard  lorio  sent  down 
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1  there? 

2  A      I  didn't  ask  for  people  by  name. 

3  Q      What  was  Julie  Yanda's  involvement,  if  any, 

4  on  the  civil  investigations? 

5  A      Discussed  it  with  her  at  the  time  and  told 

6  her  my  feeling  we  should  take  another  look.    And  my 

7  recollection  is  that  Julie  said  fine,  and  if  there 

8  was  anything  that  turned  up,  she  would  be  happy  to 
help  out. 

Q      Did  you  also  oversee  an  investigation  into 
the  decision  to  hire  the  Rose  Law  Firm  in  an 
accountant's  malpractice  suit  in  the  '80s? 

A      I  wanted  all  the  matters  looked  into  by  our 
investigators,  what  went  on  before,  what  the 
newspaper  was  saying.   This  was  under  our  watch.   It 
was  our  part  of  the  country,  and  I  sure  didn't  want 
to  be  accused  of  having  had  something  put  right  up  in 
our  faces  and  us  not  following  up  on  it. 

So  I  can't  say  specifically  today  that  I 
told  someone  to  investigate  that  particular 
relationship,  but  I  could  have,  and  I  wanted  the 
entire  relationship  looked  at,  yes.   That  was  one  of 


1  my  concerns,  yes. 

2  Q      I'm  going  to  read  and  show  you  another 

3  document.   This  is  numbered  JY  0202.    It's  an  E-mail 

4  from  Julie  F.  Yanda  to  April  A.  Breslaw,  subject  re: 

5  Madison,  date,  July  20,  1993,  and  the  text  reads 

6  "Thanks  for  the  offer.   Just  so  you'll  understand,  I 

7  am  NOT"  --  "not"  is  in  capital  letters  --  "the  one 

8  behind  this.    JT  has  directed  me  to  make  sure  we're 

9  ready  if  and  when  the  criminal  referrals  generate 

10  additional  inquiries  on  the  civil  side.    I  need 

1 1  whatever  you  have  in  storage.   Please,  please 

12  understand  I  am  NOT"  -  again,  that's  in  capital 

13  letters  ~  "pushing  the  ship.    I  am  really  sorry 

14  about  having  to  bother  you  with  this.    I  just  don't 

15  know  where  else  to  turn.    Thanks.   Let  me  know  if  I 

16  can  do  anything  to  take  the  burden  of  securing  these 

17  files  off  your  shoulders." 

18  I'll  go  ahead  and  show  that  to  you, 

19  Mr.  Thompson.    Do  you  remember  what  you  did,  if 

20  anything,  in  July  of  1993  that  may  have  lead  to  this 

2 1  exchange  between  Yanda  and  Breslaw? 

22  A      Yes.    It  was  part  of  checking  into  that 
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1  relationship  of  the  Rose  Law  Firm  to  Madison  and 

2  Julie  informed  me  that  the  records  were  in  storage  in 

3  some  remote  location,  and  1  said  well,  I  want  to  get 

4  them.   We  want  to  look  at  them.   And  so  Julie  had  to 

5  contact  April  Breslaw,  1  believe,  because  April  knew 

6  where  they  were,  so  April  obviously  ~  and  it 

7  generated  this.    But  yes,  1  wanted  the  records. 

8  Q      So  if  1  understand  you,  as  part  of  the 

9  reinvestigation  into  Madison  civil  issues,  which  you 

10  agreed  should  happen,  you  had  Yanda  obtain  prior 

1 1  files  which  were  in  the  possession  of  April  Breslaw? 

12  A      Or  she  knew  where  they  were,  yes. 

13  Q      Then  that's  what's  going  on  in  this  E-mail? 

14  A      Yes.    We  didn't  have  access  to  them  in 

15  Kansas  City. 

16  Q      Do  you  remember  in  1993,  say  the  September, 

17  October  period  when  the  PLS  section  conducted  a  legal 

18  review  of  the  second  set  of  Madison  criminal 

19  referrals? 

20  A      Yes,  1  remember  that. 

21  Q      Do  you  remember  how  that  came  about? 

22 A      1  probably  have  more  impressions  of  how  it 

22 

1  came  about  rather  than  actual  knowledge  as  to  who 

2  directed  it  or  who  was  the  heavy.   It  was  frankly  a 

3  matter  of  the  legal  division  exerting  what  they 

4  believed  to  be  their  authority  to  review  criminal 

5  referrals,  and  there  was  some  contention  from  the 

6  investigative  staff  as  to  whether  this  was  a  new 

7  exertion  of  that  authority.   But  in  any  event,  it  was 

8  done,  and  I  had  no  problem  with  it. 

9  Q      You  weren't  a  part  of  the  decision  to  have 

10  it  performed? 

11  A      No,  I  wasn't. 

12  Q      And  at  the  time,  did  you  resist  its  being 

13  performed? 

14  A      Not  at  all.    I  had  no  problem  with  our 

1 5  attorneys  looking  at  our  work,  none  whatsoever. 

16  Q      During  your  office's  investigation  of  the 

17  decision  to  retain  the  Rose  Law  Firm  back  in  the  '80s 

18  for  the  accountant's  malpractice  case,  did  you  have 

19  any  communications  with  April  Breslaw  with  respect  to 

20  your  office's  investigation? 

21  A      Yes.    We  spoke  on  the  phone  once,  and  1  saw 

22  an  E-mail  or  two  that  she  sent,  so  yes,  we  had  some 
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1  communications. 

2  Q      I'm  going  to  show  you  another  document  in 

3  the  hopes  that  it  will  refresh  your  memory  somewhat. 

4  This  is  Bates  numbered  TH  1009.    It's  an  E-mail  from 

5  April  Breslaw  to  James  G.  Thompson,  Russell  F. 

6  Kaufman,  L.  Richard  lorio  and  cc'd  on  the  E-mail  is 

7  Thomas  F.  Hindes,  Julie  Yanda  and  James  R.  Dudine. 

8  The  subject  is  "Madison:  retention  of  Rose  Law 
Firm."   The  date  is  Wednesday,  January  12,  1994. 

I'm  going  to  go  ahead  and  show  that  to  you, 
Mr.  Thompson,  and  maybe  you  could  take  a  minute  to 
read  that  over.    I  think  just  the  first  page  of  it  is 
relevant  here. 

Does  this  E-mail  refresh  your  memory  at  all 
about  the  events  involving  Ms.  Breslaw  and  the 
investigation  of  the  decision  to  retain  the  Rose  Law 
Firm? 

A      Yes. 

Q      What  do  you  remember  now? 

A      Well,  April  obviously  didn't  want  —  didn't 
see  a  need  to  reopen  the  investigation  into  that 
subject  matter.    I  disagreed. 


1  Q      Just  so  the  record  reflects  what  this 

2  E-mail  is  about,  I'm  going  to  read  some  of  it  and 

3  summarize  some  of  it.    It  has  five  paragraphs. 

4  The  first  paragraph  says  "it's  my 

5  understanding  that  Kansas  investigations  has 

6  attempted  to  evaluate  the  decision  to  hire  the  Rose 

7  Law  Firm  to  represent  the  government  against  Frost  & 

8  Company,  the  former  auditors  of  Madison  Guaranty. 
It's  my  further  understanding  that  this  project  was 
initiated  in  an  effort  to  be  prepared  to  respond  to 
outside  inquiries  about  this  matter." 

Then  there  are  three  more  paragraphs  in 
which  she  discusses  her  role  in  the  decision  to 
retain  the  Rose  Firm.    And  then  the  last  paragraph, 
the  fifth  one  is  just  one  sentence.   It  says  "in 
light  of  all  this,  I  suggest  that  investigations 
discominue  its  inquiry  into  this  matter."  And 
that's  basically  what  you've  told  me,  that  she  was  of 
the  opinion  that  that  investigation  shouldn't 
proceed? 

A      Right. 

Q      Was  it  ordinary  for  a  legal  division 
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1  attorney  in  Washington  to  send  an  E-mail  to  you 

2  saying  that  you  should  discontinue  a  line  of 

3  investigation  that  your  people  were  pursuing? 

4  A      In  fairness,  it's  not  ordinary  to  reopen  an 

5  investigation.   So  I  think  we're  in  an  extraordinary 

6  situation  to  begin  with.    And  so  therefore,  if  she 

7  felt  strongly  that  there  was  no  cost  benefit  or  issue 

8  here,  I  can  understand  where  she's  coming  from.   On 

9  this  particular  matter,  though,  we  just  respectfully 

10  disagreed,  and  the  investigation  continued. 

11  Q      Do  you  remember  what  your  immediate 

12  reaction  was  upon  receiving  this  E-mail? 

13  A      Well,  yes.    I  thought  she  didn't  know  the 

14  perspective  we  were  coming  from.    And  I  thought  she 

15  might  be  taking  it  a  little  personally,  and  it  wasn't 

16  meant  personally. 

17  Q      Personally  because  it  was  her  decision? 

18  A      She  was  the  lead  attorney  on  the  case  when 

19  it  was  FDIC  and  when  it  was  RTC.    So  1  thought  she 

20  had  a  personal  and  professional  involvement  here  that 

21  she  felt  strongly  about. 

22 Q      Because  her  prior  work  was  coming  under 


1  some  review,  or  her  decision  was  being  reviewed? 

2  A      I  suppose  that's  possible.   Like  I  say,  I 

3  think  she  had  a  strong  feeling  about  it,  let  it  be 

4  known,  and  duly  noted,  on  we  went. 

5  Q      I  think  you  said  a  minute  ago  that  you 

6  spoke  with  her.    Was  that  before  or  after  this 

7  E-mail? 

8  A      It  would  have  been  after  this. 

9  Q      Did  you  know  who  April  Breslaw  was  before 

10  you  got  this  E-mail? 

1 1  A      We  have  never  met  face  to  face,  but  we  have 

12  worked  on  cases  over  the  phone  and  by  mail  over  the 

13  years. 

14  Q      In  that  phone  call  you  had  with  April  ~ 

15  first  of  all,  did  you  call  her,  or  did  she  call  you, 

16  do  you  remember  that? 

17  A      Don't  remember.   It's  possible  I  called 

18  her.   I  think  I  called  her. 

19  Q      Do  you  remember  if  you  apologized  to  her 

20  for  the  investigation  or  the  work  that  it  generated? 

21  A      Yes,  I  remember  the  call.   I  was  kind  of 

22  like  trying  to  put  her  at  ease,  because  she  seemed  to 
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1  be  upset  in  her  E-mail,  and  I  didn't  want  her  to  be 

2  upset.    So  I  told  her  it  was  nothing  personal,  and 

3  that  we  weren't  trying  to  second-guess  her.    We  were 

4  just  trying  to  answer  some  questions  out  here,  and  I 

5  don't  remember  word  for  word,  but  it  was  along  those 

6  lines.    1  wanted  to  make  sure  that  she  knew  no  one 

7  was  out  to  get  her,  because  that  was  not  the  point  of 

8  what  we  were  doing. 

9  Q      Would  that  work,  the  work  into  the  decision 

10  to  retain  the  Rose  Firm  have  been  under  lorio's 

1 1  supervision? 

12  A      Frankly  ~  it  would  have  been.   Yes,  it 

13  would  have  been. 

14  Q      In  your  conversation  with  Ms.  Breslaw,  did 

15  you  tell  her  that  you  had  not  intended  for  lorio's 

16  group  to  try  to  evaluate  law  firm  conflict  issues? 

17  A      I  don't  recall.   The  call  was  basically  to 

18  get  April  down  a  few  notches  because  she  was 

1 9  pretty  ~  it  was  my  opinion  that  she  was  pretty 

20  energized  that  we  were  reopening  this  subject  matter, 

21  and  I  wanted  her  to  be  calm,  and  we  needed  to  work 

22  together  on  this.  


1  Q      But  at  the  time,  you  thought  it  was 

2  appropriately  being  investigated,  that  it  was 

3  appropriate  to  conduct  that  investigation? 

4  A      Yes.    If  there  were  relationships  that 

5  existed  that  gave  us  a  biased  opinion  which  we  relied 

6  upon  to  reach  our  conclusion,  then  those  are  facts 

7  that  1  wanted  brought  out. 

8  Q      Again,  in  that  conversation  with  Breslaw, 

9  did  you  acknowledge  that  Kansas  City  investigators 

10  did  not  have  training  or  experience  with  law  firm 

1 1  conflict  issues? 

12  A      Possibly.    Yes,  it's  possible.   I'm  sure 

13  April  would  have  maybe  brought  that  up,  but  the  point 

14  is  that  you  never  know  what  you're  going  to  run  into 

15  in  an  investigation,  and  I  give  our  investigators  a 

16  lot  of  credit  for  having  common  sense,  and  certainly 

1 7  any  technical  matters  requiring  an  interpretation  of 

18  the  law  or  ethical  determinations  would  have  gone  up 

19  the  chain  to  the  right  authorities  or  to  Justice  to 

20  decide. 

21  Q      I  take  it  that  this  ~ 

22  A      Basic  culling  of  the  facts  can  be  done  by 
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1  people  who  aren't  as  technical  as  a  judge. 

2  MR.  BARTOLOMUCCI:    Nothing  further. 

3  THE  WITNESS:    Okay. 

4  EXAMINATION 

5  BY  MR.  IVEY: 

6  Q      Good  afternoon.   Thanks  for  coming,  even 

7  with  the  bad  throat.    I  appreciate  your  time.    I  may 

8  be  a  little  longer  than  Majority  counsel  was,  but 

9  I'll  assure  you,  I'll  try  to  move  through  it  as 

10  quickly  as  possible. 

1 1  I  guess  there  are  a  couple  of  general  areas 

12  that  I  wanted  to  go  through  on  a  first  cut  that 

13  Majority  counsel  didn't  go  into,  and  I'd  like  to  go 

14  back  through  some  of  the  topics  that  were  raised. 

15  One  is  the  administrative  leave  issue. 

16  Were  you  in  Kansas  City  at  the  time  that  Jean  Lewis, 

17  Mr.  lorio  and  Mr.  Ausen  were  placed  on  administrative 

18  leave? 

19  A      Yes. 

20  Q      Do  you  know  who  made  the  decision  to  place 

21  them  on  administrative  leave? 

22 A      No.    At  the  point  that  that  happened,  that 
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1  fiinction  administratively  had  gone  under  Mr.  Cavanaw. 

2  Q      So  it  would  have  been  ~  as  I  understand 

3  it,  you  and  Mr.  Cavanaw  basically  split  the  shop.    He 

4  took  some  functions,  you  took  the  other  functions, 

5  but  the  two  of  you  ran  the  office  together? 

6  A      Yes. 

7  Q      So  this  would  have  been  a  decision  that 

8  would  have  come  under  his  part  of  the  operation? 

9  A      Yes. 

10  Q      At  what  point  did  you  become  aware  that 

1 1  those  three  individuals  had  been  placed  on 

12  administrative  leave? 

13  A      The  day  it  happened. 

14  Q      How  did  you  become  aware  of  it? 

15  A      Probably  spoke  to  Mr.  Cavanaw.   We  spoke 

16  everyday. 

17  Q      Do  you  know  if  the  decision  was  made  by 

18  Mr.  Cavanaw  or  someone  underneath  him? 

19  A      It  was  not  made  by  Mr.  Cavanaw. 

20  Q      Was  it  somebody  above  him? 

21  A      To  the  best  of  my  knowledge,  it  was 

22  somebody  above  him,  yes. 
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1  Q      Do  you  know  who  it  was? 

2  A      No,  I  do  not. 

3  Q      Why  do  you  say  it  was  somebody  above  him? 

4  A      Because  Dennis  had  someone  from  Washington 

5  come  out  to  the  the  Kansas  City  office  to  help 

6  implement  the  decision.   I  believe  it  was  an 

7  attorney. 

8  Q      Do  you  know  who  it  was? 

9  A      No,  I  do  not.    I  don't  recall. 

1 0  Q      What  was  your  reaction  when  you  learned 

1 1  about  the  administrative  leave? 

12  A      Well,  I  was  very  surprised. 

1 3  Q      Did  you  learn  any  ~  did  you  gather  any 

14  information  or  get  any  more  information  about  what 

15  had  happened  with  the  administrative  leave  issue? 

16  A      No.   No  one  officially  explained  to  me  -- 

17  you'd  have  to  ask  Mr.  Cavanaw  what  he  knew  ~  but  to 

18  me  why  it  was  happening,  what  were  the  reasons,  I  was 

1 9  never  briefed  or  given  any  information  on  it. 

20  Q      Did  you  ever  speak  to  Ms.  Lewis,  Mr.  lorio 

21  or  Mr.  Ausen? 

22 A      Spoke  to  Mr.  lorio  after  he  came  back  to 
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1  work,  quite  a  while  after  he  came  back  to  work. 

2  Q      But  never  to  Lewis  or  Ausen? 

3  A      Never. 

4  Q      Did  you  know  what  the  allegations  were 

5  against  them? 

6  A      Only  from  what  the  newspapers  said,  and  the 

7  newspapers  said  it  was  possible  time  and  attendance, 

8  their  expense  reporting  or  ethical  concerns.   It  was 

9  very  vague  and  absolutely  no  details. 

1 0  Q      Were  you  aware  that  Ms.  Lewis  had  gone  to 

1 1  meet  with  Congressman  Leach? 

12  A      No,  I  was  not  aware  of  it. 

13  Q      Were  you  aware  of  Congressman  Leach's 

14  statement  on  the  House  floor? 

15  A      When  Congressman  Leach  made  the  statement, 

16  certainly  by  then  I  was  aware  that  she  had  met  with 

1 7  Congressman  Leach,  but  not  contemporaneously.   In 

1 8  other  words,  she  had  whatever  meeting  she  had  with 

19  Congressman  or  whomever.   I  only  found  out  after  it 

20  became  a  matter  of  public  record,  when  the 

21  Congressman  made  the  statement  or  when  it  hit  the 

22  newspapers.   I  never  heard  about  any  of  those 
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1  meetings  internally. 

2  Q      You  weren't  aware  that  the  Leach  meeting 

3  was  one  of  the  allegations  against  Ms.  Lewis  with 

4  respect  to  the  administrative  leave? 

5  A      No,  I  was  not  aware  ~  to  this  day,  I'm  not 

6  aware  of  what  any  of  the  specific  allegations  are 

7  against  any  of  the  three. 

8  Q      How  would  administrative  leave  typically  be 

9  handled  in  your  office?   I  assume  there  would  be  some 

10  investigation  connected  with  it. 

1 1  A      Normally,  you  would  have  some  finding  of 

12  probable  cause  that  you're  prepared  to  take  an  action 

13  on,  but  because  of  some  time  factor  regarding  either 

14  the  bureaucratic  time  of  the  action  or  whatever, 

15  where  for  a  bridge  period  you  would  recommend  some 

16  administrative  leave  because  of  potential  disruption 

17  having  folks  in  the  office  place  or  obviously  if 

18  there's  a  potential  for  danger.   But  usually,  you 

19  have  some  basis  ~  you  have  a  basis  for  the  action. 

20  Q      And  then  would  the  RTC  IG  be  told  in  these 

21  investigations  typically  or  on  occasion? 

22 A      On  occasion,  but  most  times,  they  don't  get 


1  to  that  level  of  seriousness.   Most  times,  they're 

2  administrative  matters. 

3  Q      Are  people  sometimes  given  administrative 

4  leave  for  violations  or  offenses  that  don't  result  in 

5  termination? 

6  A      It's  happened,  but  it's  rare. 

7  Q      Normally,  when  you're  on  administrative 

8  leave,  you're  terminated? 

9  A      Usually  it's  a  very  serious  matter.   My 

10  experience  is  that  yes,  if  you  want  to  put  someone  on 

1 1  administrative  leave,  it's  prior  to  the  finalization 

12  of  a  recommendation  for  termination.   Rarely  is  it 

13  something  else,  but  there  are  exceptions  to 

14  everything. 

15  Q      Did  you  ever  see  any  of  the  memoranda  with 

16  respect  to  the  administrative  leave  issue  that  were 

17  generated  by  the  RTC? 

18  A      No,  I  don't  believe  I  ever  saw  any. 

19  Q      Those  all  would  have  gone  through 

20  Mr.  Cavanaw? 

21  A      Mr.  Cavanaw.   I  mean,  he  may  have  shared 

22  the  general  contents  with  me,  but  it  was  his  business 
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1  and  his  matter  of  ~  he  didn't  give  me  copies  or 

2  anything.    We  respected  each  other's  privacy  on 

3  matters  like  that. 

4  Q      Is  it  fair  to  say,  then,  that  essentially 

5  with  respect  to  the  administrative  leave  issue,  you 

6  didn't  really  come  to  know  anything  through  direct 

7  knowledge,  you  had  some  things  relayed  to  you  perhaps 

8  by  other  people,  perhaps  Mr.  Cavanaw? 

9  A      Never  any  direct  knowledge.    I  was  not  in 

10  that  chain  of  events. 

1 1  Q      And  I  guess  it  wouldn't  be  fair  to  say  you 

12  didn't  pay  attention  to  it,  but  you  felt  it  was 

13  Mr.  Cavanaw's  jurisdiction,  and  that  you  didn't  want 

14  to  encroach  upon  that? 

15  A      I  paid  attention  to  what  was  happening,  but 

16  yes,  it  was  his  side  of  the  house.   And  frankly,  I 

17  made  a  point  of  staying  away  from  the  three 

18  principals  involved,  even  though,  for  example, 

19  Mr.  lorio  was  a  direct  report  to  me,  because  it  was 

20  obviously  a  very  serious  matter,  and  I  wasn't  going 

21  to  get  my  hands  in  the  middle  of  it  at  that  delicate 

22  a  stage.   So  it  was  my  judgment  to  stay  away. 
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1  Q      Let  me  ask  you  about  confidentiality 

2  policies  at  RTC  during  that  time.    I  want  to  hand  you 

3  a  document.    Its  Bates  stamp  is  EK  5904,  EK  5905,  EK 

4  5906,  and  the  top  it's  got  "Policies  and 

5  procedures."  There's  no  date  on  it,  which  is 

6  something  I'm  hoping  you  can  help  me  out  with,  and 

7  it's  from  Dudine  to  all  investigations  staff. 

8  Do  you  recognize  that?  Have  you  seen  that 

9  before? 

10  A      No,  I  don't  recognize  it. 

1 1  Q      When  did  the  investigations  function  move 

12  from  your  jurisdiction  to  Mr.  Cavanaw's  jurisdiction? 

1 3  A      The  effective  date  would  have  been 

14  August  —  the  official  date  was  August  of  '93.    Like 

15  I  say,  it  transitioned  shortly  over  those  immediate 

16  days  and  months. 

17  Q      I'm  hoping  I've  got  a  copy  of  this  one  that 

18  isn't  marked  up  here,  and  it  doesn't  appear  that  I 

19  do.    Maybe  I  should  just  read  this  to  you.   This 

20  doesn't  have  a  Bates  stamp  number.   This  is  part  of 

21  an  attachment  to  Congressional  hearings,  I  believe, 

22  in  1994,  the  semiannual  report  before  Congress  with 
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1  respect  to  RTC's  activities.   This  one  is  dated  June 

2  17,  1993. 

3  It's  a  memorandum  "to  all  RTC 

4  investigations  department  heads,  all  investigations 

5  staff,  all  assistant  general  counsel,  all  litigation 

6  professional  liability  and  complex  litigation  section 

7  chiefs,  all  litigation  professional  liability  and 

8  litigation  attorneys."    It's  from  Dudine,  Thomas 

9  Hindes,  James  Barker  and  Jerry  Patchan,  and  the 

10  subject  is  "Criminal  referrals."  Number  I,  it  says 

1 1  "the  purpose  is  to  consolidate  instructions  and 

12  guidance  on  making  criminal  referrals  to  the  U.S. 

13  Department  of  Justice  and  other  agencies." 

14  Do  you  know  if  during  this  period,  1993, 

15  there  were  any  attempts  to  alter  policies  with 

16  respect  to  criminal  referrals  in  an  attempt  to 

17  enhance  uniformity  at  all? 

18  A      I  wasn't  aware  of  any. 

19  Q      Do  you  know  if  there  were  any  policy 

20  changes  ~  while  I'm  reading  one  to  you,  do  you  know 

21  what  generated  this  document? 

22  A      No,  I  do  not. 


1  Q      Were  you  aware  of  it? 

2  A      You  know,  at  the  time  I  don't  think  I  was. 

3  I  believe  I'm  aware  of  it  now,  but  at  the  time  I 

4  didn't  recall  it.    In  the  summer  of  '93,  I  didn't 

5  recall  it. 

6  Q      Was  there  something  called  a  blue  ribbon 

7  task  force  or  something  like  that? 

8  A      Yes.    In  Kansas  City,  the  investigators  and 

9  the  PLS  attorneys  worked  together  to  —  and  it  was, 

10  frankly,  a  very  successful  effort  ~  to  put  together 

1 1  a  manual  of  guidelines  for  joint  operating 

12  procedures,  to  define  the  roles  and  responsibilities 

13  of  different  phases  of  an  investigation,  of  the 

14  investigator,  of  the  attorney  and  the  client  role,  if 

15  you  will,  because  investigators  are  giving  attorneys 

16  information,  attorneys  are  making  recommendations, 

17  and  the  client  has  to  decide  what  chances  of  success 

18  and  how  much  money  it's  going  to  cost.    It's  a  joint 

19  legal/business  decision  to  go  forward  with  a  case. 

20  So  it  was  a  task  force,  if  you  will,  a 

21  special  group  of  people  that  worked  on  putting 

22  together  the  ways  we  were  going  to  work  together 
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1  between  legal  and  investigations. 

2  Q      Do  you  know  when  this  task  force  concluded 

3  its  business? 

4  A      There  were  large  pieces  of  it,  but  it  was 

5  done  either  early  1993,  and  a  lot  of  it  was  done  in 

6  1992. 

7  Q      What  prompted  the  task  force? 

8  A      Well,  I'd  like  to  think  it  was  one  of  my 

9  ideas,  but  I've  got  to  say  that  both  Richard  lorio 

10  and  Julie  Yanda  were  very  supportive  of  it.    I  didn't 

1 1  want  to  have  any  conflicts  between  the  investigators 

12  and  the  attorneys  on  how  we  were  going  to  get  to  a 

13  decision  and  who  was  going  to  do  what.   Historically, 

14  that  had  been  one  of  the  trouble  spots.   And  so  it 

1 5  was  one  of  the  things  that  I  helped  endorse  with 

16  their  support  so  that  we  could  work  very  well 

17  together. 

18  And  quite  frankly,  I  think  it  was  a 

19  success,  and  I  think  that  one  of  the  examples  of  that 

20  was  when  the  RTC  reorganized,  and  there  were  some 

21  problems  with  different  offices  for  PLS  attorneys  and 

22  the  regular  attorneys  and  the  investigators.   Kansas 


1  City  sailed  through  with  flying  colors  on  that 

2  score.   In  fact,  there's  a  GAO  report  that  actually 

3  praised  that  effort  in  Kansas  City. 

4  Q      When  was  that  reorganization  done? 

5  A      That  was  the  August  '93  one. 

6  Q      Had  it  come  to  your  attention  that  there 

7  was  some  conflict  between  investigators  and  matters 

8  on  any  particular  types  of  matters? 

9  A      There  were  some  conflicts  on  some  cases,  in 

10  things  like  that.   That  happens,  but  frankly,  in  the 

1 1  big  picture  of  things,  through  this  blue  ribbon  panel 

12  and  others,  and  had  managed  to  avoid  the  big  office 

13  splitting  issues.   Although  obviously,  subsequent  to 

14  August  of  '93,  I  think  partly  as  a  resuh  of  what 

15  we're  talking  about  today,  there  were  some 

16  differences  of  opinion  that  arose. 

17  Q      Well,  let  me  —  I'll  ask  you  specifically 

18  about  that  in  a  moment,  but  as  far  as  general  types 

19  of  conflict,  with  respect  to  the  way  referrals  were 

20  written,  the  way  the  contact  was  made  or  carried  out 

2 1  with  prosecutorial  players  after  referrals  had  been 

22  sent  out,  were  there  those  types  of  conflicts,  or  did 
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1  they  tend  to  be  case  by  case? 

2  A      There  were  occasional  conflicts,  yes. 

3  There  were  occasional  conflicts,  yes. 

4  0      I  guess  maybe  I'm  not  being  clear  with  my 

5  question. 

6  A      And  I  don't  want  to  be  evasive  either.   I 

7  could  tell  you  lots  of  war  stories. 

8  Q      I'm  not  after  that.    I'm  trying  to  find  out 

9  if  there  were  themes,  certain  types  of  interactions 

10  that  led  to  conflict  repeatedly,  that  led  you  to 

1 1  think  a  task  force  might  be  appropriate.   I  mean,  if 

12  that's  not  the  case,  then  fine. 

13  A      The  conflicts  didn't  generate  the  task 

14  force.   The  blue  ribbon  panel  was  generated,  frankly, 

15  by  my  prior  years  of  experience  and  frankly,  the 

16  first  attorney  who  was  in  charge  of  PLS  in 

17  Washington  ~  his  name  escapes  me  —  but  anyway,  he 

18  basically  took  the  position  that  the  lawyers  were 

19  going  to  do  what  they  wanted  to  do  when  they  wanted 

20  to  do  it  and  investigators  were  merely  giving  them 

21  grist  for  the  mill. 

22 And  I  agree  with  that  from  a  litigation 
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1  support  sense,  but  I  disagreed  with  him  over  when  it 

2  came  time  to  make  the  decision,  there's  a  client, 

3  then,  that  has  to  say  okay,  the  investigators  found 

4  this.    Here's  the  probability  of  success  in  the 

5  laws.   Here's  how  much  it's  going  to  cost.   Here's 

6  how  much  we  think  we  can  recover,  and  then  some  type 

7  of  legal/business  decision  has  to  be  made. 

8  The  attorneys  tend  to  want  to  make  those 

9  decisions  without  the  business  side  and  there's  a 

10  fundamental  disagreement  whether  attorneys  are 

1 1  qualified  to  do  financial  statement  analysis,  as  to 

12  whether  they  know  everything.   I'll  respect  the  law 

13  and  I'll  respect  the  years  of  experience  they  acquire 

14  in  a  certain  field,  but  I  think  that  there  were 

15  things  that  the  client  role,  if  you  will,  brings  to 

16  the  table  that  provided  good  balance  and  ~  checks 

17  and  balance  on  the  whole  process. 

18  So  I  wanted  to  have  that  issue  be  a 

19  nonissue  in  the  Kansas  City  region  by  having  the 

20  working  relationships  defined,  so  there  were  no 

21  incidents  that  led  to  the  blue  ribbon  panel.   It  was 

22  a  fear  of  having  attorneys  not  responsive  to  the 
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1  business  side,  but  it  wasn't  a  fear  based  on  an 

2  incident. 

3  Q      You  wanted  to  nip  it  in  the  bud? 

4  A      We  wanted  to  set  it  up  beforehand,  right. 

5  Q      So  analysis  prevention,  I  guess  you  could 

6  say? 

7  A      And  bridge  building  so  the  attorneys  didn't 

8  become  an  island,  so  the  investigators  didn't  resent 

9  them,  so  the  business  side,  myself,  for  example, 

10  didn't  resent  that  people  weren't  getting  along.   It 

1 1  was  something  in  my  opinion  that  needed  to  be  done. 

12  Q      You  mentioned  the  "client"  a  moment  ago. 

13  Who  do  you  mean  by  that? 

14  A      There's  delegations  of  authority  from  the 

15  chief  executive  officer  on  down  to  regional 

16  directors,  then  vice  presidents,  whatever.  Titles 

17  change,  bui  at  various  dollar  levels,  people  can  make 

18  the  decision  to  proceed  or  not  proceed  with  lawsuits, 

19  just  like  as  attorneys,  you  know,  somebody  says  sue 

20  them. 

21  Well,  after  you  do  a  little  work,  you  say 

22  fine,  but  it's  going  to  cost  you  X,  do  you  still  want 


1  to  sue  or  here's  my  retainer.   If  the  person  doesn't 

2  want  to  pay  the  retainer,  unless  you  want  to  do  it  on 

3  a  contingency,  those  things  have  to  be  negotiated  and 

4  it  takes  a  certain  amount  of  understanding  that  you 

5  win  some  and  you  lose  some.   And  it's  a  good  check 

6  and  balance  if  that  decision  isn't  left  completely  up 

7  to  the  legal  division  in  my  experience. 

8  Q      So  by  "client,"  it  would  be  whoever  has 

9  assigned  a  task  to  be  completed? 

1 0  A      The  business  manager  at  the  office  or 

1 1  division  or  whatever  level  that  has  complimentary 

12  authority  with  the  attorney  to  make  the  decisions  to 

13  proceed  with  litigation  involving  certain  dollar 

14  thresholds.    I  don't  know  if  I'm  saying  this  right. 

15  Q      Maybe  if  we  can  do  it  with  names. 

16  A      Okay.    Makes  sense  that  way. 

17  Q      Would  you  have  been  a  client? 

18  A      Up  to  certain  dollar  levels,  yes,  I  would 

19  have  played  a  client  role. 

20  Q      So  with  respect  to  the  investigations  in 

21  the  Kansas  City  office  ~ 

22  A      I  could  sign  off  the  closeout  cases  and  I 
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1  could  sign  off  to  settle  cases  within  certain  dollar 

2  limits  with  the  attorneys'  concurrence,  so  1  would 

3  play  a  client  role.   And  there  are  people  higher  up 

4  the  chain  that  would  play  client  roles. 

5  Q      Particularly  in  civil  litigation  a 

6  resolution  of  some  sort  of  dispute  as  to  how  much  -- 

7  I  don't  know,  how  much  the  claims  could  be  settled 

8  for  or  how  much  the  institution  would  be  sold  for,  is 

9  that  what  you're  referring  to? 

10  A      Well,  if  we  were  going  to  sue  a  board  of 

1 1  directors,  there  would  be  an  authorization  to  sue 

12  memo  prepared.   I  would  be  signing  for  the  business 

13  side,  and  the  suit  would  either  be  authorized  or  not, 

14  or  ~  most  of  those  went  up  to  Washington,  though, 

15  because  that  was  our  policy. 

16  But  if  they  were  going  to  settle  a  claim 

17  against  a  director,  say,  for  $500,000,  the  lawyers 

18  would  recommend  it.    1  would  sign  off  for  the 

19  business  side  accepting  it,  if  I  was  satisfied  that 

20  there  was  no  interest  in  further  litigation  and  no 

21  dollars  left  --  no  unreasonable  amount  of  dollars 

22  left  on  the  table. 


1  So  that's  the  true  client  role.    You 

2  represent  me,  I'll  accept  the  settlement.   You  tell 

3  me  if  I'm  satisfied  with  it,  but  I  don't  have  to. 

4  I'm  independent.   It  takes  two  to  make  that  happen. 

5  Q      Okay.    I  think  1  follow  you. 

6  Had  you  heard  of  any  complaints  about  the 

7  quality  of  referrals  that  were  coming  out  of  your 

8  office  or  ~ 

9  A      None. 

10  Q      —or  investigations?   Were  you  in  contact 

1 1  with  prosecutors'  offices,  particularly  the  U.S. 

12  Attorney's  office  in  Little  Rock? 

13  A      Myself,  no.    I  spoke  with  U.S.  Attorneys' 

14  offices  one  time.    1  spoke  with  an  assistant  U.S. 

15  Attorney  in  Little  Rock  and  that  was  the  only 

16  Assistant  U.S.  Attorney  1  had  occasion  to  speak  to  in 

17  my  years  there,  but  staff  investigators  or  Richard 

18  lorio  would,  from  time  to  time,  have  contact  with 

19  U.S.  Attorneys'  staffs. 

20  Q      So  that  would  have  been  ~  would  you  have 

21  dealt  with  contacts  with  main  Justice? 

22  A      No. 
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1  Q      So  contacting  prosecutors  wasn't  part  of 

2  what  you  did? 

3  A      Wasn't  part  of  my  purview  on  any  normal 

4  basis. 

5  Q      Let's  go  back  to  the  June  17,  1993 

6  document.   Paragraph  2  says  "policy."   "Whenever  an 

7  investigator,  attorney  or  contractor  for  RTC 

8  discovers  suspected  criminal  activity,  that  person 

9  shall  prepare  a  criminal  referral  using  the  standard 

10  interagency  criminal  referral  form  in  accordance  with 

1 1  filing  instructions  and  the  following  guidelines. 

12  For  purposes  of  making  a  referral,  suspected  criminal 

13  activity  means  there's  a  reasonable  basis  to  believe 

14  that  a  crime  has  or  may  have  been  committed,  i.e., 

15  there's  evidence  of  wrongdoing  or  factual  basis  for 

16  the  belief  (not  merely  a  suspicion).   Except  in  rare 

17  circumstances,  criminal  referrals  shall  be  reviewed 

18  by  RTC  investigators  and  legal  division  criminal 

19  coordinators  (RTC  criminal  coordinators  before 

20  they're  delivered  to  the  U.S.  Attorney  and  the  FBI  or 

21  other  investigative  agency)." 

22 Now,  legal  division  criminal  coordinators, 


1  are  they  part  of  PLS,  or  are  they  a  separate  entity? 

2  A      Part  of  regional  PLS. 

3  Q      So  I  suppose  when  you  were  talking  about 

4  the  legal  division  earlier  asserting  its  view  that  it 

5  had  a  right  to  review  referrals  before  they  were  sent 

6  out  of  the  office  to  prosecutors  and  the  FBI,  do  you 

7  think  that  language  1  just  read  supports  that  view? 

8  A      Certainly. 

9  Q      Let  me  go  to  the  next  paragraph  3,  handling 

10  of  criminal  referrals.   "All  referrals  are  sensitive 

1 1  and  must  be  handled  with  appropriate  confidentiality 

12  and  care." 

13  Is  it  your  view  that  referrals  and 

14  documents  connected  with  them  are  sensitive  material? 

15  A      Yes. 

16  Q      And  that  they  should  be  kept  confidential? 

17  A      Yes. 

18  Q      So  you  agree  with  the  language  I  just  read? 

19  A      Certainly. 

20  Q      Was  that  the  policy  throughout  your  time  in 

21  Kansas  City? 

22  A      Absolutely. 
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1  Q      Now,  how  would  confidential  materials 

2  normally  be  disclosed  to  Congress  when  you  were 

3  there? 

4  A      From  the  regional  level,  they  would  not  be 

5  disclosed  to  Congress. 

6  Q      How  would  that  process  work? 

7  A      You'd  have  to  ask  the  bosses  in  Washington. 

8  Q      So  the  Congressional  request  would  go  to 

9  Washington,  to  the  best  of  your  knowledge? 

10  A      On  anything  that  sensitive,  absolutely. 

1 1  Q      Would  you  ever  authorize  someone  within 

12  your  office  in  Kansas  City  to  disclose  information  to 

13  Congress  without  sending  it  up  through  the  chain? 

14  A      Absolutely  not,  no. 

15  MR.  BARTOLOMUCCl:    Can  you  be  clear  about 

16  what  information  you're  talking  about?   The  criminal 

17  referral  itself? 

18  MR.  IVEY:    Criminal  referrals. 

19  THE  WITNESS:    Criminal  referrals. 

20  BY  MR.  IVEY: 

21  Q      I  thought  I  had  been,  but  sensitive  or 

22  confidential  information  is  what  fm  talking  about. 
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1  A      No,  it  would  be  strictly  restricted 

2  information,  only  talked  about  internally  as  needed 

3  to  our  managers. 

4  Q      Were  we  on  the  same  page  there  on  your 

5  previous  answers?   Were  you  referring  to  sensitive 

6  and  confidential  information  as  well? 

7  A      Yes.    Stuff  that's  private  is  private. 

8  Q      What  about  FOIA  requests?  Did  your  office 

9  receive  FOIA  requests? 

10  A      Sure. 

1 1  Q      What  was  the  process  for  handling  FOIA 

12  requests? 

13  A      They  would  all  be  referred  to  a  FOIA 

14  officer. 

15  Q      You  had  one  in  Kansas  City? 

16  A      Yes,  we  did. 

17  Q      Who  was  that? 

18  A      It  was  a  lady,  and  I  forget  her  name.   It's 

19  been  a  while. 

20  Q      Did  your  investigators  typically  make  calls 

21  to  the  Justice  Department  to  discuss  FOIA  requests, 

22  what  should  be  disclosed  and  when  the  information 
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1  should  be  disclosed? 

2  A      I  am  not  aware  of  any,  so  my  answer  would 

3  be  not  that  I  know  of. 

4  Q      Is  that  the  way  that  you  would  have  wanted 

5  it  to  happen? 

6  A      No.    FOIA  requests  would  go  to  the  FOIA 

7  officer  who  would  review  the  requests  for  the 

8  legality.   There  are  certain  restrictions,  and 

9  there's  lawyers  that  supported  the  FOIA  officers,  and 

10  if  anything  was  deemed  then  legally  releasable,  the 

1 1  requests  would  get  to  the  program  area  to  gather  the 

12  material  up,  and  depending  on  the  sensitivity  of  it, 

13  it  would  either  be  released  by  Washington  or  local. 

14  Q      So  let's  say  we  had  an  investigator  call 

15  someone  in  the  Justice  Department  and  say  we've 

16  gotten  FOIA  requests  with  respect  to  an  S&L,  an 

17  institution  that  we're  handling.   We've  sent  a 

1 8  referral  to  you  about  it.    I  want  to  know  what  to  do 

19  about  it  or  what  you're  going  to  do  about  it.    Would 

20  you  think  that  would  be  an  appropriate  inquiry  by  an 

2 1  investigator? 

22 A      Yes,  because  Justice  isn't  going  to  decide 
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1  what  to  do  with  a  FOIA  request.   It  would  be  up  to 

2  our  attorneys  and  our  management  to  decide  whether  or 

3  not  we  have  a  legal  obligation  to  release  it.    If  it 

4  was  something  that  was  that  much  in  question,  I  would 

5  certainly  think  that  our  lawyers  would  consult  with 

6  Justice  Department  attorneys,  but  rarely  did  anything 

7  ever  escalate  to  that  kind  of  level. 

8  Q      Why  would  an  investigator  make  the  call? 

9  Why  would  you  think  it  would  be  appropriate  for  the 

10  investigator  to  make  the  call? 

1 1  A      Because  the  investigator  is  not  qualified 

12  to  reach  a  conclusion  on  what  is  legally  releasable 

13  or  not. 

14  Q      Maybe  I  misunderstood  your  answer.   Do  you 

15  think  it  would  be  appropriate  or  inappropriate  for 

16  the  investigator  to  make  that  call? 

17  A      I  think  it  would  be  inappropriate. 

18  Q      What  about  inquiries  generally  to  Justice 

19  Department  or  the  FBI  with  respect  to  the  status  of 

20  referrals?  Was  there  some  sort  of  process  or 

21  standard  way  of  making  those  inquiries? 

22  A      No  process  or  policy  guideline  that  I'm 


4214 

53 

1  aware  of.    Usually  the  investigator  who  was  working 

2  the  referral,  frankly,  knew  who  they  sent  it  to,  knew 

3  the  office  they  sent  it  to,  and  probably  on  some 

4  other  matters  knew  an  Assistant  U.S.  Attorney  or 

5  whoever  might  be  handling  it,  and  would  make  contact 

6  to  see  what  the  status  was.    It  was  a  nonadversarial 

7  type  of  relationship.   It  was  ~  and  so  it  wasn't  a 

8  question  of--  well,  you  know  what  I'm  saying. 

9  It  was  like  they'd  be  working  on  matters 

10  in,  say,  Oklahoma,  and  so  they'd  call  up  and  say  by 

1 1  the  way,  how  is  referral  ABC  doing?   So  there  wasn't 

12  any  set  policy  that  you  call  every  90  days.   They 

13  usually  were  able  to  keep  track  of  the  referrals  in 

14  that  manner. 

15  Q      There  was  no  formal  mechanism  ~ 

16  A      None  that  I'm  aware  of 

17  Q      ~  to  be  notified  of  the  status  of  the 

18  referrals? 

19  A      None  that  I'm  aware  of,  and  frankly,  it 

20  varies  between  U.S.  Attorneys  offices  around  the 

21  country.    Some  issue  written  declinations,  some 

22  verbal,  different  practices. 
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1  Q      I  forgot  to  ask  you  before  I  moved  away 

2  from  the  disclosure  of  sensitive  or  confidential 

3  information.    What  would  be  the  sanction  for 

4  disclosure  of  part  of  a  criminal  referral,  an  entire 

5  criminal  referral  or  private  information  connected 

6  to  —  an  exhibit  connected  to  a  criminal  referral? 

7  A      You'd  have  to  look  at  the  specifics  of  the 

8  matter  to  see  what  and  how  and  the  impact  of  it,  but 

9  it  could  be  extremely  serious.    It  could  be  ~  it 

10  would  be  discipline  ~  it  would  be  cause  for 

1 1  disciplinary  action.    It  very  likely  could  include 

12  termination  of  the  employee. 

13  But  again,  if  someone  just  released  an 

14  exhibit  that  was  not  the  shin  bone  connected  to  the 

15  knee  bone,  but  just  a  puzzling  piece  of  information, 

16  that  may  or  may  not  have  any  disparate  impact  or 

17  harmful  impact  on  somebody.    I  could  possibly  see 

18  circumstances  where  a  reprimand  or  something  might  be 

19  in  order,  or  it  could  be  an  accidental  leak,  someone 

20  who  just  very  innocently  put  something  in  a  release 

21  that  was  not  supposed  to  be  —  you'd  have  to  look  at 

22  the  facts,  but  any  kind  of  harmftil  release  or 
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1  information  that  damaged  the  private  citizen,  that 

2  would  be  a  very  serious  matter.   That's  not  what 

3  we're  supposed  to  do  --  it's  not  what  anyone  is 

4  supposed  to  do. 

5  Q      Let's  say  that  information  was  released  to 

6  a  member  of  Congress,  who  then  went  to  the  floor  of 

7  the  House  of  Representatives  and  said  what  that 

8  information  was  and  in  addition,  released  additional 

9  supporting  documentation  that  included  a  criminal 

10  investigative  chronology  of  events,  internal 

1 1  memorandum  from  the  failed  institution  that  was  being 

12  discussed  -- 

13  MR.  BARTOLOMUCCI:    Glenn,  I  need  to  state 

14  here,  although  your  question  is  being  posed  as  a 

15  hypothetical,  you've  been  flashing  documents  to 

16  Mr.  Thompson  in  an  apparent  attempt  to  express  that 

17  these  things  actually  happened. 

18  MR.  IVEY:    I'll  be  clear  about  it,  if  you'd 

19  like.   We  can  mark  the  Leach  exhibits  as  an  exhibit 

20  here. 

21  MR.  BARTOLOMUCCI:    I'm  wondering  whether 

22  you're  asking  a  hypothetical  question,  or  are  you 

56 

1  asking  about  the  Lewis/Leach  incident  itself? 

2  MR.  IVEY:    I  think  I  clearly  said  at  the 

3  beginning  it  was  a  hypothetical  question.    I'll  ask 

4  the  witness. 

5  BY  MR.  IVEY: 

6  Q      Was  there  any  question  in  your  mind  whether 

7  it  was  a  hypothetical  question  or  not,  and  if  there 

8  was,  I'll  be  happy  to  clarify. 

9  A      To  this  point,  we've  been  speaking 

10  generically. 

1 1  Q      Internal  letters,  memoranda  within  the  RTC 

12  from  the  vice  president  to  the  CEO  and  individuals 

13  like  that,  would  the  release  of  that  type  of 

14  information,  in  your  view,  be  a  serious  breach  of  the 

1 5  confidentiality  policies  that  we  just  discussed  a  few 

16  moments  ago? 

17  A      Potentially  could  be  extremely  serious. 

18  Again,  you'd  have  to  look  at  the  specifics  of  the 

19  matter  and  find  out  what  the  facts  were. 

20  Hypothetically,  I  guess,  if  someone  thought  that 

21  there  was  an  impediment  to  them  doing  their  jobs, 

22  there  are  various  protections  they  might  claim  under 
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1  the  law.   And  frankly,  say  a  hypothetical  release  to 

2  a  Senator  or  Congressman,  the  person  doing  the 

3  releasing  might  view  that  as  releasing  to  someone 

4  who's  on  the  same  side  of  them,  the  side  of  the 

5  people,  if  you  will. 

6  Q      So  you  mean  kind  of  a  whistle  blower 

7  scenario? 

8  A      Yes,  if  someone  claimed  whistle  blower. 

9  Q      That  was  going  to  be  my  next  question. 

10  A      You're  talking  to  the  wrong  guy. 

1 1  (Pause.) 

12  Q      So  you're  not  an  expert  in  the  whistle 

13  blower  provisions,  1  understand? 

14  A      No. 

15  Q      I  want  to  be  clear  about  your  last  comment 

16  about  an  investigator  feeling  blocked  and  therefore, 

17  going  to  a  member  of  Congress  or  perhaps  the  press  to 

18  disclose  information. 

19  First  of  all,  would  you  see  a  difference 

20  between  an  investigator  feeling  blocked  in  an 

21  investigation  and  going  to  the  press  as  opposed  to 

22  going  to  Congress? 
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1  A      Absolutely. 

2  Q      What's  the  difference? 

3  A      Well,  you'd  like  to  think  that  Congress  is 

4  also  mindful  of  the  laws  that  it  passes  and  a  member 

5  of  Congress  will  do  their  best  to  abide  by  them, 

6  whereas  the  press  has  no  such  constraints  to  not 

7  publish  infomiation. 

8  You  know,  you  guys  are  lawyers.   You  can 

9  get  into  all  this  prior  restraints  stuff    If  they 

10  have  something  good  to  go  with,  they're  going  to  go 

1 1  with  it  and  privacy,  they're  not  responsible  for 

12  that.    Someone  else  gave  it  to  them. 

13  Q      So  we'll  set  the  media  aside. 

14  A      Right. 

15  Q      And  let  me  pose  this  question.   Would  you 

16  feel  that  there  could  be  a  potential  problem  with 

17  allowing  investigators  to  go  to  Congress  in 

18  politically  sensitive  cases  whenever  they  feel 

19  blocked  in  their  investigation  in  some  way? 

20  A      That's  a  real  hard  question  to  answer. 

21  You'd  like  to  think  that  most  staffs  in  any  agency 

22  would  feel  free  to  work  through  their  chain  of 
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1  command,  so  I  can't  answer  that  one.   That's  hard  to 

2  reason  out  when  it's  appropriate,  when  it's  not. 

3  How  do  I  feel  about  it?   1  hope  it  doesn't 

4  happen  too  much.    1  hope  the  agencies  do  their  jobs 

5  and  work  well  so  there's  no  need  to  specifically  seek 

6  unusual  Congressional  assistance. 

7  Q      Let  me  ask  you  this:    In  your  activities 

8  with  respect  to  the  Madison  investigation,  I  take  it 
you  didn't  do  anything  to  block  or  impede  your  own 
agency's  investigation  of  the  Madison  case? 

A      Absolutely  not. 

Q      And  I  assume  you're  not  aware  of  Mr.  lorio 
or  Mr.  Ausen  doing  anything  to  block  the  activities 
of  the  criminal  investigators  within  your  office? 

A      I'm  not  aware  of  anything  they've  done  to 
obstruct  or  harm  in  any  way  either,  no. 

Q      So  at  a  minimum,  would  you  think  that  it 
should  have  come  up  to  you  or  Mr.  Cavanaw  before 
information  was  taken  to  a  member  of  Congress?  In 
other  words,  do  you  feel  that  there's  any  obligation 
to  go  up  the  chain  at  all  before  this  extraordinary 
route  is  taken? 


1  A      Normally,  I  would.    Again,  I  don't  know 

2  what  the  reasons  of  any  individual  in  this  case  might 

3  have  been  not  to  do  that.    I  don't  know. 

4  Q      But  you're  not  aware  of  any  efforts  to 

5  impede  or  block  the  investigation  within  the  Kansas 

6  City  office?   Is  that  fair  to  say? 

7  A      Absolutely.    I'm  not  aware  of  any 

8  impediments  to  the  investigation. 
Q      And  would  it  be  your  thought  that  if  there 

had  been  an  effort  to  block  it,  it  would  have  come  to 
your  attention? 

A      Well,  if  one  had  come  to  my  attention,  I 
would  like  to  think  that  I  would  have  tried  to  get 
through  it,  so  I  was  not  aware  of  any  impediments  in 
the  investigation. 

Q      Do  you  know  if  investigations  ~  or 
investigators  like  Ms.  Lewis  viewed  PLS  as  an 
impediment  to  their  investigation? 

A      I  don't  know  how  she  viewed  it.    She  quite 
probably  was  typical  in  that  there  was  a  natural 
competitiveness  for  who  was  running  the  show  at 
various  points.   That's  what  that  blue  ribbon  panel 
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1  tried  to  avoid.    It  tried  to  delineate  who  was  in 

2  charge  of  a  certain  step,  but  some  people  interpret 

3  things  differently  than  others. 

4  Some  investigators  felt  it  was  their  job  to 

5  work  with  the  U.S.  Attorneys  in  letters  that  they 

6  write  to  the  judges  for  presentencing 

7  recommendations,  and  they  work  with  parole  officers 

8  and  things  like  that.    Some  offices,  the  attorneys 

9  would  take  the  lead  in  that. 

10  So  there's  a  natural  competitiveness,  if 

1 1  you  will,  and  some  investigators  didn't  like 

12  attorneys  telling  them  stuff  that  they  felt  they  were 

13  clearly  competent  on,  and  on  the  other  hand,  there 

14  were  some  attorneys  who  didn't  like  investigators 

15  usurping  a  role  they  thought  the  attorney  had. 

16  Q      I  take  it  from  the  blue  ribbon  task,  you 

1 7  thought  it  was  important  that  the  lawyers  and 

1 8  investigators  work  together? 

19  A      Very  important. 

20  Q      And  you  saw  that  sort  of  institutional 

21  tension  not  as  a  impediment  per  se  but  the  nature  of 

22  different  people  with  different  perspectives  trying 
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1  to  work  together  on  same  projects? 

2  A      We  were  trying  to  deinstitutionalize  it, 

3  and  you  do  get  down  to  a  few  people. 

4  Q      Now,  with  respect  to  this  policies  and 

5  procedures  memo  from  Dudine  to  investigations  staff, 

6  I'd  like  to  ask  you  to  take  a  look  at  it,  the  second 

7  page,  sections  4  and  particularly  5,  "Authorized 

8  transfers  of  information." 

9  MR.  BARTOLOMUCCI:    Glenn,  is  this  the  EK 

10  5904  document  he's  reading  from? 

1 1  MR.  IVEY:    I  believe  so. 

12  THE  WITNESS:   Okay. 

13  BY  MR.  IVEY: 

14  Q      Now,  just  as  a  general  matter,  does  this 

15  section,  "Authorized  transfers  of  information,"  does 

16  that  seem  consistent  with  what  your  understanding  is 

17  of  RTC  policies? 

18  A      Yes. 

19  Q      And  would  it  have  been  consistent  with  RTC 

20  policies  in  1992  and  1993? 

21  A      Yes. 

22  Q      And  1994? 
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1  A      Yes. 

2  Q      Now,  I  note  here  it  talks  about  the 

3  Department  of  Justice  or  other  appropriate  law 

4  enforcement  agencies,  such  as  IRS  or  Secret  Service. 

5  And  it  speaks  of  federal  grand  jury  subpoenas.   It 

6  also  speaks  about  federal  or  state  regulatory 

7  agencies  disclosures  during  litigation.    I  assume 

8  that's  discovery,  perhaps  Brady  or  Jencks  type  of 
information  as  well.    But  it  makes  no  mention  about 
Congress  here. 

Are  you  aware  of  any  published  RTC  policies 
or  procedures  that  would  authorize  the  direct 
disclosure  of  confidential  or  sensitive  information, 
such  as  a  criminal  referral  to  a  member  of  Congress? 

A      No.    I'm  not  aware  of  any  policy  like  that. 

Q      With  respect  to  the  prioritization  of 
investigations  in  1992,  how  were  they  determined? 
Who  decided  what  institutions  should  be  targeted,  in 
what  order  they  should  be  targeted,  and  what  were  the 
criteria  for  figuring  that  out? 

A      Well,  we  didn't  have  a  formal 
prioritization  system,  but  if  you  look  at  one  of  the 


1  goals  of  the  blue  ribbon  procedures,  it  was  to 

2  specify  a  generic  time  frame  for  how  long  it  takes  to 

3  complete  ~  first  of  all,  we  have  to  do  all  the 

4  S&Ls.    Every  time  we  walk  into  an  S&L,  we  make  a 

5  determination  in  each  and  every  case  whether  there 

6  was  any  civil  and/or  potentially  any  criminal 

7  wrongdoing  apparent  that  might  cause  us  to  take 

8  action. 

9  Q      And  is  it  my  understanding  that  the  civil 

10  review  was  done  before  the  criminal  review  was  done? 

1 1  Is  that  correct? 

12  A      No,  they're  often  concurrent.   Sometimes  in 

13  the  course  of  the  civil,  the  investigator  might  find 

14  that  it's  more  of  a  criminal  matter  and  change 

15  directions  right  then  and  there.   So  I  view  the 

16  reviews  —  I  viewed  the  reviews  as  concurrent.   So 

17  we've  got  to  do  all  the  institutions. 

1 8  What  was  happening  was  that  we  were  always 

19  bucking  up  against  the  three-year  statute  of 

20  limitations  before  we  had  much  of  our  preliminary 

21  work  done,  and  this  was  causing  a  lot  of  the  ~  the 

22  prioritization  was  which  ones  was  coming  up  for 
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1  statutes. 

2  Q      Because  the  criminal  statute  of  limitations 

3  was  10  years,  I  believe? 

4  A      Mainly  civil.   Criminal  was  10  years  for 

5  banking  offenses. 

6  Q      And  civil  was  three? 

7  A      Three.   So  our  priorities  were  set  by  the 

8  statute  of  limitations.    What  we  tried  to  do  was 

9  establish  a  time  frame  so  the  investigation  would 

10  take  15  to  18  months  from  intervention  so  we  would 

1 1  avoid  bumping  up  against  the  back  end  and  hopefully 

12  improve  the  quality  of  our  case  selection  and 

13  recovery  targets  and  our  entire  knowledge  of  the 

14  institution. 

15  So  that's  what  we  were  working  for,  but  I'd 

16  have  to  say  in  '92  we  were  still  primarily  statute 

17  driven.   And  that  carried  through  in  '93  as  well. 

18  Q      Did  the  amount  of  loss  with  respect  to 

19  criminal  investigations  ~  did  the  amount  of  loss 

20  have  any  influence  on  the  priority,  the  way  you  set 

21  your  priorities  for  investigations? 

22 A      With  respect  to  criminal? 


1  Q      Yes. 

2  A      I'd  have  to  say  no,  because  criminal 

3  investigations  to  that  point  tended  to  be  by-products 

4  of  the  civil  investigation. 

5  Q      So  if  you  found  something  in  the  civil 

6  investigation,  then  you'd  ~ 

7  A      You  referred  it  on. 

8  Q      --  refer  it  to  the  criminal. 

9  Did  the  amount  of  loss  have  any  influence 

10  on  determining  impacts  for  criminal  investigations, 

1 1  along  with  your  statute  of  limitations  concerns? 

12  A      We  clearly  spent  more  resources  in  the 

13  larger  institutions  than  the  smaller  ones. 

14  Q      And  why  was  that? 

15  A      Because  they  were  more  complex,  had  more 

16  transaction  volume  and  generally  had  the  larger,  more 

17  sophisticated  transactions  that  required  more 

18  research,  bigger  more  diversified,  geographically 

19  dispersed,  all  the  reasons  that  would  cause  you  to 

20  spend  more  time  on  them. 

21  Q      I  assume  that  part  of  the  reason  or  part  of 

22  the  impetus  behind  FORREA  was  a  desire  behind 
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1  Congress  to  recover  as  much  from  failed  institutions 

2  as  possible,  particularly  from  professional  types 

3  within  the  bank,  directors,  officers  who  may  have 

4  been  responsible  for  the  failure.    Is  that  your 

5  understanding  as  well? 

6  A      That  was  our  charge. 

7  Q      So  I  suppose  that  would  be  another  reason 

8  to  target  the  larger  institutions  as  well? 
A      Yes,  very  much  so,  and  frankly,  not  waste 

time  on  money-losing  cases,  yes.   And  we  had  several 
steps  we  would  go  through  to  try  to  determine  that. 

Q      And  what  were  they? 

A      Well,  there's  the  preliminary  investigative 
report,  would  be  one,  which  would  state  prima  facie 
civil  basis  for  pursuing  matters  and  also  identify 
initial  recovery  sources.   And  then  there'd  be  more 
detailed  procedures  through  administrative  subpoenas 
where  we  would  be  able  to  inquire  about  targets' 
resources. 

And  I'm  particularly  proud  of  Kansas  City's 
record  in  that  arena,  and  Julie  Yanda  and  I  were 
strong  advocates  of  early  subpoena  power.    We  at  one 


1  point  had  issued  more  subpoenas  than  the  rest  of  the 

2  nation  combined,  and  we  were  not  the  largest  office. 

3  So  we  were  very  aggressive  in  ferreting  out  recovery 

4  sources  early. 

5  There  was  another  step.    We  set  up  a 

6  separate  group  in  Kansas  City  called  the  ~  gosh,  it 

7  had  an  acronym,  and  it  was  another  idea  that  I'm 

8  proud  of,  but  it  did  nothing  but  evaluate  recovery 
sources  and  when  settlement  offers  came  in,  the 
lawyers  would  get  with  this  group,  which  would  then 
take  a  good  look  at  the  money,  aside  from  the  legal 
committee.   So  we  had  several  check  points  and  steps 
to  try  to  maximize  recoveries. 

Q      Once  cases  were  assigned  to  individual 
investigators,  do  you  know  if  there  was  an  effort  to 
prioritize  institutions  at  that  stage? 

A      Yes,  that  was  more  department  level  once 
they  had  their  case  load.   Again,  even  the 
investigators  were  statute  driven.    We  were  not, 
frankly,  permitted  to  not  pursue  an  institution 
because  the  statute  expired.   At  least  that  was  our 
view  of  things.    We  couldn't  just  say  well,  there's 
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1  more  money  in  this  one  and  this  one  is  little,  so 

2  let's  let  that  statute  run.    Our  view  of  our  mission 

3  is  we've  got  to  do  them  all. 

4  Q      To  the  extent  possible? 

5  A      Yes,  to  the  extent  possible  and  frankly  in 

6  Kansas  City,  I  don't  think  we  missed  a  statute  before 

7  making  a  determination. 

8  Q      Would  you  agree  with  this  paragraph  here? 

9  "I  have  attempted  to  schedule  the  investigation  so 

10  that  if  there  is  more  than  one  association  in  a 

1 1  specific  city,  the  investigations  will  be  conducted 

12  back  to  back  looking  for  evidence  of  common  players. 

13  Other  than  that,  I  prioritize  based  on  joint 

14  investigative  efforts  with  the  FBI  and  information 

15  offered  by  the  civil  investigators  as  to  how  'dirty' 

16  any  of  their  specific  institutions  appear  to  be." 

17  That  sounds  consistent  with  what  you  were  saying. 

18  A      Sounds  reasonable,  yes. 

19  Q      Let  me  hand  you  this  memorandum.   This 

20  looks  like  a  Bates  stamp  number  4594  and  4595. 

21  MR.  ST.  CLAIR:    Do  you  have  any  letters  on 

22  that? 


1  MR.  IVEY:   No  letters. 

2  BY  MR.  IVEY: 

3  Q      It's  to  Clark  Walton  from  Jean  Brennan. 

4  Are  you  familiar  with  who  Jean  Brennan  is? 

5  A      I'm  not  sure  who  Clark  Walton  is. 

6  Q      Dated  December  11,  1991,  "Referral 

7  schedule,"  and  ask  you  to  look  at  that  list  of 

8  institutions  and  tell  me  if  any  of  those  institutions 

9  look  familiar  to  you. 

10  A      I  don't  think  I  ever  saw  this  before  until 

1 1  just  now,  so  I  wouldn't  have  any  knowledge  of  that 

12  schedule. 

13  Q      I  understand,  because  it's  1991  and 

14  apparently  you  came  to  the  office  -- 

15  A      No,  Clark  Walton  --  I  remember  now.   I 

16  think  he  was  in  charge  of  investigations  or  in 

17  investigations  in  Tulsa  in  charge  of  the  criminal 

18  side  of  the  house  under  Richard  lorio  who  was  in 

19  Tulsa  at  the  time.   The  name  rings  a  bell,  but  inside 

20  the  department  from  Kansas  City,  we  had  a  regional 

21  office  then.    I  wouldn't  have  necessarily  seen  that 

22  or  known  what  an  investigator's  schedule  was. 
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Q      It's  not  even  addressed  to  you. 

A      Right. 

Q  And  I  don't  recall,  but  I  don't  believe  you 
said  you  were  in  the  Tulsa  office? 

A      No,  I  was  never  in  Tulsa,  other  than  to 
visit  for  official  purposes. 

Q      My  only  question  was  with  respect  to  this 
list,  the  Madison/Little  Rock  is  third  from  the  last 
here,  and  within  the  schedule  of  dates  that  coincide 
with  it  to  the  side,  the  reason  for  that  ordering,  I 
guess,  is  because  it  was  the  last  of  the  group  on 
this  list  to  be  investigated.   And  that's  the  only 
thing  I  was  going  to  raise  with  you. 

But  you're  not  familiar  with  these  types  of 
lists  being  prepared  by  investigators? 

A      No. 

Q  But  you  did  see  Madison  on  this  list,  third 
from  the  bottom? 

A      Yes,  I  did. 

Q  Now,  I  don't  recall  what  E-mail  you  were 
shown  by  Majority.  I've  got  another  one  here  from 
Julie  Yanda  to  you  with  a  copy  to  Richard  Fischman. 


It's  dated  March  9,  1992,  which  I  believe  was  the  day 
after  The  New  York  Times/Jeff  Gerth  article.  And  it 
lists  a  couple  things  here  within  the  context  of  the 
letter.   And  apparently,  this  is  information  that  was 
relayed  from  April  Breslaw  to  Ms.  Yanda. 
But  one,  it  says  there's  been  a  total 
closeout  for  a  year.   The  only  exception  with  the 
accounting  malpractice  case  against  Frost  &  Company 
was  that  the  RTC  settled  in  March  1991.    And  it  also 
goes  on  to  say  this  statute  of  limitations  on  this 
institution  ran  on  March  2,  1992. 

Was  that  information  that  you  were  aware  of 
at  the  time  you  asked  the  investigation  to  be  ~  to 
review  the  civil  investigation? 

A      Yes. 

0      It  lists  five  points.    One  says  "Clinton 
was  not  a  director,  officer  or  borrower  of  this 
institution.    2.    Clinton's  'friend'  McDougal  bought 
the  institution  in  1981  (two  years  after  the 
Clinton/McDougal  land  deal  was  consummated). 
McDougal  remained  at  the  helm  until  the  regulators 
forced  him  to  leave  in  1986.    3.    The 
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1  Clinton/McDougal  land  deal  was  not  financed  at  the 

2  institution.   4.    McDougal  was  tried  for  bank  fraud 

3  in  connection  with  his  actions  at  this  institution  in 

4  the  spring  of  1990.    McDougal  was  acquitted. 

5  5.    PLS/investigations  recommended  closeout  on  the 

6  D&O  claim  at  this  institution  because  there  was  no 

7  evidence  of  net  worth  or  insurance  that  would  justify 

8  continued  pursuit  of  this  claim." 

9  Do  you  recall  in  your  conversation  with 

10  Julie  Yanda  if  these  points  were  discussed? 

11  A      Yes. 

12  MR.  BARTOLOMUCCI:    Glenn,  can  you  read  the 

13  Bates  number  on  that? 

14  MR.  IVEY:    RI  193. 

15  BY  MR.  IVEY: 

16  Q      But  your  view  was  that  given  the 

17  allegations  that  were  raised  in  The  New  York  Times 

18  letter,  a  fresh  look  at  the  investigation  was 

19  necessary? 

20  A      All  of  that  was  apparently  true  and  yes,  I 

21  was  aware  of  it.    But  if  1  recall,  the  news 

22  article  —  the  basic  theme  that  ran  through  it  was 

74 

1  not  everything  was  as  it  seems.   There  were  people 

2  who  knew  people  who  maybe  should  have  told  us  they 

3  knew  people  a  little  better  than  they  did  in  the 

4  past.   And  frankly,  I  thought  there  might  be  fertile 

5  grounds  for  a  negligence  —  potentially  negligent  ~ 

6  someone  who  didn't  disclose  a  conflict  and  basically 

7  legal  malpractice  or  something  like  that. 

8  If  we  lost  the  case  that  we  should  have  won 

9  because  it  was  home  cookin',  I  thought  there  was 

10  possible  level  of  conflicts  and  undisclosed 

1 1  relationships  that  meant  while  all  that  may,  in  fact, 

12  happened,  we  didn't  get  the  straight  story  the  first 

13  time  through,  and  while  we  might  not  have  any  civil 

14  grounds  after  these  people  and  in  fact,  there  may  not 

15  be  recovery  sources  against  the  original  targets,  we 

16  may  have  a  cause  of  action  from  the  people  we  hired 

17  to  hold  the  public  trust  as  a  contractor  and 

18  represent  us. 

19  Q      Do  you  know  if  there  were  any  civil 

20  recoveries  from  people  connected  with  Madison? 

21  A      No,  1  don't  believe  there  were.   In  fact, 

22  that  was  one  of  the  purposes  of  the  rereview,  because 
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1  that  determination  of  recovery  sources  was  made  long 

2  before  —  well,  it  was  made  quite  a  while  ago,  and  so 

3  one  of  my  objectives  in  reopening  it  was  to  make 

4  doubly  sure  we  did  not  leave  money  on  the  table  as 

5  well. 

6  Q      After  it  was  reopened  and  after  you  took  a 

7  look  at  it  again  — 

8  A      To  my  knowledge,  we  didn't  get  any  money 

9  out  of  it,  and  frankly,  I  was  kind  of  happy,  if  you 

10  will,  because  I  signed  the  original  closeout  memo,  so 

1 1  I  felt  some  responsibility,  if  I  had  signed  it  and  it 

12  had  turned  out  we  had  missed  something,  and  I  felt 

13  that  it  was  an  affirmation  of  the  original  decision, 

14  that  there  really  was  no  recovery  sources.   And  that 

15  was  debatable,  but  there  was  no  real  great  recovery 

16  sources  there.   I  think  we  did  a  better  job  the 

17  second  time  around  checking  it. 

18  Q      But  essentially,  the  conclusions  were  the 

19  same  with  respect  to  recovery? 

20  A      Was  that  the  matter  should  have  been  closed 

21  out,  yes. 

22 Q      Now,  with  respect  to  the  criminal  matter, 


1  you  said  you  had  a  chance  to  take  a  look  at  C0004, 

2  the  1992  referral  with  respect  to  matter? 

3  A      Yes. 

4  Q      My  recollection  is  that  it  was  a  fairly 

5  lengthy  document,  and  I  don't  know  if  you've  had  a 

6  chance  to  review  it  recently  or  not. 

7  A      I  haven't  seen  it  since  October  or  whatever 

8  of '92. 

9  Q      So  is  it  fair  to  say  you  don't  especially 

10  recall  the  contents  of  what  was  in  the  document? 

1 1  A      Not  word  for  word  certainly. 

12  Q      Now,  you  said  that  you  reviewed  it,  and  you 

13  saw  no  problem  with  sending  it  on.    And  I  wanted  to 

14  know  if  you  could  --  I  don't  want  to  ask  you  for 

15  legalese,  but  I  wanted  to  get  a  sense  of  what  that 

16  meant.   What's  your  standard  for  what  goes  and  what 

17  doesn't  go  with  respect  to  a  referral? 

18  A      Well,  it  had  a  great  deal  of  dates,  times, 

19  places,  check  numbers,  transaction  tracing  in  it, 

20  again,  not  being  lawyers  and  making  legal  conclusions 

21  on  statutes,  double  jeopardy  or  if  the  transactions 

22  we  say  took  place  amount  to  kiting  or  other 
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1  violations  of  the  code,  it  had  an  awful  lot  of 

2  specifics  in  it.    And  1  think  if  you  did  a  review  of 

3  random  referrals  to  the  U.S.  Attorney's  office,  you'd 

4  find  that  this  one,  in  terms  of  specifics  they  had, 

5  would  be  very  good. 

6  I've  seen  an  awful  lot  of  referrals  go  on 

7  the  standard  form  sheet  of  paper  with  little  more 

8  than  two  sentences  in  there.   This  one  went  way 

9  beyond  that,  and  so  it  was  certainly  up  to,  in  my 

10  opinion,  a  reasonable  standard  of  let's  turn  it  over 

1 1  to  Justice  and  let  them  chew  on  it  and  see  if  there's 

12  something  that  warrants  further  investigation. 

13  Q      At  the  time  a  referral  goes  out,  I  take  it 

14  that  ~  let  me  put  it  this  way.    Apparently  some 

15  investigators  feel  that  they  do  a  certain  amount  of 

16  the  work  and  the  prosecutors  do  a  certain  amount  of 

17  the  work  or  whoever  their  law  enforcement  partners 

18  are  going  to  be  at  the  time  of  prosecution  or 

19  determination  about  prosecution  --  is  it  your  view 

20  that  a  referral  should  have  evidence  that  addresses 

21  the  essential  elements  of  each  offense  that's  checked 

22  off  on  the  front  page  of  the  referral? 


1  A      My  opinion  is  that  it  should  either  have 

2  the  evidence  in  the  narrative  or  document  that  such 

3  evidence  is  held  for  safekeeping  in  a  safe  deposit 

4  box  or  other  location  that  could  be  checked.   It 

5  shouldn't  --  frankly,  as  you  guys  know,  it  shouldn't 

6  be  hearsay  or  opinion.   There  should  be  some 

7  evidence. 

8  Q      Did  you  have  a  chance  to  read  the  nine 

9  referrals? 

10  A      I  did  see  them. 

1 1  Q      Those  were  pretty  lengthy,  even  without 

12  exhibits,  a  couple  score  of  pages  there.   Am  I  right 

13  to  assume  that  you  didn't  read  each  referral  before 

14  it  went  out? 

15  A      No,  I  didn't. 

16  Q      Do  you  think  it  would  be  important  to  have 

17  factual  issues,  such  as  whether  a  target,  let's  say 

18  Lorraine  McDougal,  was  alive  or  not  at  the  time  her 

19  name  was  being  forwarded  on  to  a  U.S.  Attorney's 

20  office  as  a  target  and  a  referral?  Do  you  think 

21  that's  the  level  of  factual  investigation  that 

22  investigators  should  handle? 
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1  A      That  depends.   Frankly,  you  would  think  so, 

2  but  I  could  see  where  someone  might  make  an 

3  assumption  that  someone  is  alive.   You  would  assume 

4  that  the  principals  are  alive.    If  you're 

5  investigating  that  area  and  talking  to  people,  unless 

6  someone  told  you  oh,  she  died,  you  would  presume  that 

7  the  targets  are  alive. 

8  Q      Did  you  see  the  PLS  review  of  the  nine 

9  referrals? 

10  A      Yes,  I  did. 

11  Q      I  believe  that  issue  I  just  mentioned  was 

12  raised  in  the  PLS  review,  but  apparently,  there  were 

13  no  changes  in  the  nine  referrals  based  on  any  of  the 

14  issues  raised  in  the  PLS  review.   Were  you  aware  of 

15  that? 

16  A      Yes,  I  believe  so. 

17  Q      What's  the  logic  of  a  PLS  review  of  the 

1 8  referrals  before  they  go  out  if  the  issues  raised  by 

19  the  attorneys  aren't  incorporated  or  addressed  in  the 

20  referrals? 

21  A      Well,  that's  a  good  point.    I  think  the 

22  procedure  was  being  newly  implemented  in  Kansas  City 
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1  and  probably,  in  hindsight,  could  use  refinement. 

2  But  my  view  of  it  was  that  if  the  legal  opinion  on 

3  the  referral  went  with  the  opinion  to  the  U.S. 

4  Attorney,  it  would  probably  only  help  the  U.S. 

5  Attorney  in  their  judgments.   They  may  or  may  not 

6  agree  with  our  attorneys,  but  it  would  be  another 

7  source  of  knowledge. 

8  Q      So  ideally,  the  legal  review  might  be 

9  incorporated  in,  but  in  the  event  that  it's  not,  you 

10  think  it  still  makes  sense  to  send  that  review  to  the 

1 1  office  of  the  prosecuting  U.S.  Attorney  so  that  they 

12  can  use  it  for  whatever  purposes  they  think  are 

13  appropriate? 

14  A      I  would  have  absolutely  no  problem  with  our 

15  lawyers  commenting  on  any  of  our  work  product  and 

16  sending  it  to  anyone  of  relevance.  1  think  if  you're 

17  afraid  of  your  own  attorney's  opinion,  you  have  a 

18  fiindamental  problem. 

19  Q      Were  you  aware  of  the  review  and  conclusion 

20  of  the  U.S.  Attorney  in  Little  Rock  who  first 

21  received  C0004,  which  was  sent  in  1992? 

22  A      Are  you  referring  to  Ms.  Casey,  or  who  are 
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1  you  referring  to? 

2  Q      No.    This  would  be  Mr.  Banks. 

3  A      I  was  informed  by  Mr.  lorio  that  they  were 

4  going  to  not  take  any  action.   I  believe  it  was  in 

5  October  when  Mr.  lorio  got  that  word. 

6  Q      October  '92? 

7  A      '92.    He  informed  me  that  nothing  was  going 

8  to  happen.   He  had  heard  that. 

9  Q      And  did  he  give  you  any  reasons  for  why  — 

10  let  me  ask  it  this  way. 

11  A      He  may  have.   I'm  trying  to  remember. 

12  Q      Did  he  say  what  the  basis  of  that  statement 

13  was? 

14  A      1  think  he  inquired  or  someone  in  his 

1 5  office  inquired  and  he  was  relaying  it  to  me,  and  I 

16  think  --  I'm  trying  to  remember  because  this  is 

17  obviously  important. 

18  Q      But  it's  been  several  years  ago. 

19  A      Yes,  it  has. 

20  Q      So  if  your  memory  is  sketchy  ~ 

21  A      I  don't  want  to  say  something  I'm  not 

22  exactly  sure  of,  so  let's  leave  it  at  that. 
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1  Q      You're  not  sure? 

2  A      He  told  me  that  nothing  was  going  to 

3  happen. 

4  Q      But  I  mean  as  far  as  the  source  of  his 

5  information  that  nothing  was  going  to  happen. 

6  A      The  source  was  the  U.S.  Attorney's  office. 

7  Q      Oh,  okay. 

8  A      That  I  know. 

9  Q      As  far  as  reasons. 

10  A      The  reasons  is  what  I'm  not  sure  of 

1 1  That's  where  I  get  a  little  fuzzy.   I  don't  want 

12  to  —  I  think  I  remember,  but  I  don't  want  to 

13  speculate.   I  don't  want  to  have  a  constructed 

14  memory. 

1 5  Q      Did  he  say  if  there  had  been  any  questions 

16  raised  by  the  U.S.  Attorneys  about  the  allegations  on 

1 7  the  face  of  the  referral? 

18  A      None.   There  was  no  discussion  of  questions 

19  from  U.S.  Attorneys  on  the  face  of  the  referral.  Our 

20  conversation  was  relatively  brief,  just  that  nothing 

21  was  going  to  happen  until,  frankly,  after  the 

22  election. 
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1  Q      And  do  you  recall  why  he  said  that? 

2  A      Well,  that's  where  I'm  getting  into  -- 

3  Q      Speculation. 

4  A      I  don't  want  to  put  two  and  two  together  to 

5  get  five. 

6  Q      Were  you  aware  of  any  conflicts  between 

7  Jean  Lewis  and  Julie  Yanda? 

8  A      Well,  not  Julie.   Jean  Lewis  had  some 
conflicts  with  PLS. 

Q      Karen  Carmichael? 

A      Karen  Carmichael,  for  one. 

Q      Were  you  aware  of  the  point  at  which 
Ms.  Lewis  and  Karen  Carmichael  were  removed  from  the 
Madison  investigations? 

A      That  I  was  not  involved  in.    I  think  that 
was  after  the  transfer  of  functions. 

Q      You  knew  it  happened? 

A      Oh,  yes. 

Q      Do  you  know  why  it  happened? 

A      No,  I  don't. 

Q      Is  this  another  example  of  not  treading  on 
Mr.  Cavanaw's  turf? 
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1  A      Correct. 

2  Q      I  think  you  said  that  you  had  discussed 

3  reopening  the  Madison  civil  investigation  with  Julie 

4  Yanda? 

5  A      Yes. 

6  Q      And  she  didn't  have  any  trouble  with  that? 

7  A      No.    She  basically  expressed  that  it  was  a 

8  case  handled  out  of  Washington.   It  wasn't  one  of  the 

9  cases  in  her  jurisdiction,  if  you  will,  because  her 

10  jurisdiction  locally  came  later  after  that  matter  was 

1 1  closed  out.    But  she  had  no  objection  to  it,  but  she 

12  stated  that  all  the  records  and  everything  like  that 

13  were  in  Washington  and  if  we  needed  them,  she'd  help 

14  out  whenever. 

15  Q      Did  there  ever  come  a  time,  in  your  view, 

16  when  her  desire  to  be  cooperative  changed? 

17  A      Julie  Yanda  and  I  always  had  a  very  good 

18  relationship,  and  I  felt  I  got  honest  counsel  fi-om 

19  her,  and  I  did  not  detect  any  change  in  her 

20  willingness  to  support  anything  that  I  ever  wanted 

21  done,  and  sometimes  occasionally,  that  would  relate 

22  to  support  for  getting  Madison  information.   She 
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1  freely  expressed  her  opinions  to  me,  and  I  felt  she 

2  was  supportive. 

3  Q      And  that  was  true  throughout  your  time  in 

4  Kansas  City? 

5  A      Yes.   Julie  and  I  never  had  a  conflict. 

6  Q      Had  you  ever  heard  any  complaints  about 

7  subpoena  compliance  by  the  RTC  investigations  staff 

8  from  Justice  Department? 

9  A      Yes,  I  heard  some  about,  that.   Julie  was 

10  particularly  concerned  because  she  felt  she  was 

1 1  frankly  exposed  legally  on  occasion,  and  to  my 

12  knowledge,  she  asked  for  and  got  compliance  with  her 

13  wishes  to  control  some  subpoena  responses  because  she 

14  felt  that  possibly  there  were  some  people  who  didn't 

1 5  understand  the  seriousness  of  a  subpoena  or  the 

16  potential  ramifications  of  inclusion  or  exclusion  of 

17  materials  that  she,  as  an  attorney,  would  understand. 

18  Q      Do  you  recall  the  cases  or  institutions 

19  that  were  connected  with  those  problems? 

20  A      I  would  if  there  was  anything  that  jogged 

21  my  memory,  but  offhand,  no,  not  right  now. 

22 Q      So  you  can't  recall  if  Madison  was  or  not?   


1  A      Madison  was,  but  down  the  road.   I  don't 

2  know  what  capacity  I  was  in  ~  there  were  Madison 

3  subpoenas  through  the  Office  of  Special  Counsel  and 

4  different  things  like  that  that  Julie  was 

5  particularly  concerned  about,  but  I  don't  know  if  I 

6  was  deputy  anymore.   I  might  have  been  vice 

7  president. 

8  Q      I  don't  want  to  ask  you  about  Special 

9  Counsel  subpoenas.   Way  before  that.    I'd  be  talking 

10  about  subpoenas  from  the  U.S.  Attorney's  office  in 

1 1  Little  Rock. 

12  A      You'd  have  to  give  me  some  hint  because  I 

13  might  be  able  to  help  you  out.    I  can't  help  you  off 

14  the  top  of  my  head. 

15  Q      Is  it  fair  to  say  you  don't  really  recall 

16  specifically,  then? 

17  A      I  know  Julie  had  some  problems  with 

18  subpoenas  occasionally.  We  didn't  have  many 

19  problems,  but  Julie  would  get  pretty  adamant  about 

20  compliance  with  subpoenas. 

21  Q      Can  you  recall  a  general  time  frame  when 

22  this  would  have  come  up? 
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A      No.    It  would  have  been  throughout  the 
relationship,  but  it  was  a  ver>'  rare  thing  to  have  a 
subpoena  problem.    I'm  sorry  I  can't  help  you  any 
more  than  that. 

Q      No,  I  appreciate  your  effort.    I'm  almost 
done.   Let  me  tie  up  a  couple  of  loose  ends.   Then  I 
think  I'll  be  ready  to  wrap  up. 

You  mentioned  on  several  occasions  that  you 
didn't  have  problems  with  your  attorneys  looking  at 
your  work,  work  by  the  investigators,  work  generated 
in  your  office.   I  want  you  to  just  explain  why  you 
think  that's  a  good  idea. 

A      Well,  fundamentally,  we're  working 
together.   We're  on  the  same  team.   Number  two,  in 
matters  of  law,  that's  why  we  have  a  legal  division, 
to  render  such  opinions.    And  if  anything  we're  doing 
requires  such  judgment,  then  we're  operating  in  the 
sunshine  was  my  philosophy,  so  there's  no  --  that's 
the  way  it  was  done.   There's  no  mysticism  to  it. 
If  you're  working  on  referrals  or  working 
on  legal  cases  or  working  on  anything  involving  the 

law,  somewhere  in  the  process  appropriate  legal 

88 
counsel  should  be  sought.    And  I  as  a  business  person 
did  a  pretty  good  job  when  those  matters  came  to  me. 
I  would  ask  what  is  the  legal  opinion?   Where  do  the 
lawyers  stand  on  this?   And  I've  also  learned  over  my 
career,  there's  a  big  difference  between  a  standup 
legal  opinion  and  a  written  one.    And  it's  much 
better  to  have  the  written  one. 

And  so  we  operated  on  a  reasonably  informal 
basis  like  that.  And  there's  no  problems  with  that. 
It's  the  way  it  should  be  done.  We're  accountable 
for  what  we  do,  and  if  the  lawyers  are  responsible 
for  the  legal  opinions,  then  they  should  be  willing 
to  put  them  down  in  writing  and  be  accountable  for 
them. 

And  like  I  say,  during  my  tenure,  when 
investigations  and  PLS,  I  was  very  pleased  with  the 
relationship,  very  pleased  and  had  nothing  to  hide 
from  Julie.    In  fact,  I  thought  Julie  was  quite  an 
asset.   But  I  also  thought  Richard  lorio  was 
particularly  qualified  to  do  his  job,  and  frankly  was 
ahead  of  the  pack  on  many  of  his  ideas  in  the 
investigative  realm.   And  I  thought  he  was  raising 
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1  our  standards.   So  I  was  very  fortunate  I  had  two 

2  excellent  people.   And  they  got  along  when  I  was 

3  there. 

4  Q      Now,  you  mentioned  having  worked  with 

5  Ms.  Breslaw  or  at  least  communicated  with  her  on  the 

6  telephone  on  several  occasions. 

7  A      Yes. 

8  Q      And  in  some  instances,  I  guess  you  were 

9  referring  to  cases  that  predated  the  Madison  matter? 

10  A      Yes. 

1 1  Q      Was  your  impression  of  Ms.  Breslaw  that  she 

12  was  a  hard  working,  conscientious  RTC  employee? 

13  A      Sure. 

14  Q      Did  you  ever  get  the  sense  that  she  was 

15  trying  to  politicize  any  of  the  cases  that  you  dealt 

16  with  or  the  Madison  matter? 

17  A      No. 

18  MR.  IVEY:    I  have  nothing  else  at  this 

19  time. 

20  MR.  BARTOLOMUCCI:    I  have  some  more 

21  questions,  but  I'd  like  to  offer  you  a  chance  to  take 

22  a  break,  if  you  need  that.    1  have  maybe  15  minutes 


1  more. 

2  THE  WITNESS:    Might  as  well  get  it  done. 

3  EXAMINATION 

4  BY  MR.  BARTOLOMUCCI: 

5  Q      We  were  talking  earlier  about  the 

6  administrative  leave  issue.   And  if  I  heard  you 

7  correctly,  you  said  that  ordinarily,  someone  is  put 

8  on  administrative  leave  when  a  drastic  sanction  such 

9  as  termination  is  being  contemplated;  is  that  right? 

10  A      My  experience  is  that  usually,  someone  will 

1 1  give  you  evidence,  or  you'll  have  the  evidence 

12  yourself,  that  somebody  has  violated  a  trust  or  rule 

13  of  a  fairly  serious  nature  or  has  posed  as  a  threat 

14  for  one  reason  or  another,  but  you  have  something  in 

15  front  of  you  and  you  make  a  decision  as  to  whether 

16  that  person  needs  to  be  removed. 

17  In  most  cases,  although  I've  seen 

1 8  exceptions,  very  few  people  come  back  from 

19  administrative  leave.   In  most  cases,  if  it  warrants 

20  getting  them  out  that  day,  before  you  can  put  them 

21  out,  leave  without  pay  or  suspend  them  — 

22  Q      They're  possibly  not  coming  back? 
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1  A      It's  usually  a  serious  enough  matter  that 

2  you're  reasonably  certain  that  the  uhimate  action 

3  you  formally  prepare  will  be  sustained. 

4  Q      Now,  Richard  lorio,  Lee  Ausen  and  Jean 

5  Lewis  did  come  back  from  administrative  leave,  didn't 

6  they? 

7  A      Yes. 

8  Q      Do  you  remember  how  long  they  were  gone? 

9  A      They  were  gone  two  or  three  weeks. 

10  Q      And  I  understand  that  Jean  Lewis  has  left 

1 1  the  RTC,  but  to  the  best  of  your  knowledge,  are 

12  Mr.  lorio  and  Mr.  Ausen  still  on  the  job? 

13  A      Yes,  Mr.  lorio  is  for  sure.   I  believe 

14  Mr.  Ausen  is  as  well. 

15  Q      So  is  it  safe  to  say  all  three  of  them  were 

16  not  terminated  at  some  point  subsequent  to  the 

17  placing  of  them  on  administrative  leave? 

18  A      That's  what  it  appears  to  me. 

19  Q      So  in  that  respect,  this  whole  incident 

20  looks  fairly  unusual? 

21  A      You're  getting  out  of  my  league. 

22 Q      Okay.    Fair  enough.   Turning  to  the  issue 


1  of  the  legal  review  performed  by  the  legal  division, 

2  people  in  Kansas  City,  Julie  Yanda  and  Karen 

3  Carmichael  ~  and  the  legal  division  people  in  Kansas 

4  City  are  professional  liability  experts,  are  they 

5  not?   That  is,  aren't  they  part  of  what's  called  the 

6  PLS  section? 

7  A      Yes,  that's  their  legal  specialty. 

8  Q      So  their  responsibilities  go  to  determining 

9  the  liability  of  policies  like  lawyers  and 

1 0  accountants  and  directors  and  officers,  that  sort  of 

1 1  thing? 

12  A      Yes,  and  they  do  have  the  one  position  of 

13  criminal  coordinator,  which  is  an  attorney  position, 

14  too,  specializing  in  the  criminal  domain. 

15  Q      They  have  one  person  who  is  -- 

16  A      They  had  one  in  Kansas  City. 

17  Q      So  when  they  were  conducting  a  legal  review 

1 8  of  the  nine  Madison  referrals,  the  nine  Madison 

19  criminal  referrals,  they  were  not  working  within 

20  their  area  of  particular  expertise? 

21  A      Well,  again,  if  the  criminal  coordinator  or 

22  attorney  was  the  one  who  did  it,  and  I  believe  she 
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1  was,  that  would  have  been  her  area  of  expertise.   You 

2  guys  can  check  that  out. 

3  Q      Do  you  remember  who  the  criminal 

4  coordinator  was? 

5  A      Yes,  Karen  McCarthy. 

6  Q      Karen  McCartney? 

7  A      Yes,  I  think  that's  her  name. 

8  MR.  IVEY:    Karen  Carmichael. 

9  THE  WITNESS:   Carmichael,  excuse  me.   Karen 

10  Carmichael.   I'm  drawing  blanks  on  names  today.    I 

1 1  apologize. 

12  BY  MR.  BARTOLOMUCCI: 

13  Q      Prior  to  the  PLS  performance  of  that  legal 

14  review,  were  you  aware  of  such  a  review  being 

15  performed  on  any  other  criminal  referral? 

16  A      No,  I'm  not. 

17  Q      So  that  was  the  first  time  that  it 

1 8  happened? 

19  A      To  my  knowledge,  it  was. 

20  Q      After  the  Madison  referrals  were  reviewed, 

21  was  there  a  consistent  practice  of  reviewing  new 

22  referrals  by  PLS  before  they  were  shipped  out? 
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1  A      I  don't  know.    I  was  in  my  new  title. 

2  Q      Glenn  directed  your  attention  earlier  to  a 

3  memo  dated  June  17,  1993,  which  I  have  at  least  Bates 

4  numbered  TH  0703  --  I  think  it's  the  same  document  ~ 

5  and  he  drew  your  attention  to  a  particular  passage 

6  and  asked  whether  you  thought  it  supported  the  view 

7  that  legal  reviews  should  be  performed  of  criminal 

8  referrals. 

9  Do  you  remember  receiving  this  memo  in 

10  1993? 

1 1  A      No,  I  don't  remember  receiving  it. 

12  Q      And  you  certainly  were  not  involved  in 

13  formulating  the  policy  embodied  in  the  memo? 

14  A      No,  I  wasn't. 

1 5  Q      And  you  were  aware  of  the  controversy  in 

16  1993  between  the  PLS  people  and  the  investigations 

17  people  about  whether  a  legal  review  had  to  be 

18  performed  and  what  sort  of  review  that  would  entail? 

19  A      That  controversy  only  flared  up  in  this 

20  instance,  the  September  instance.   There  had  been  no 

21  controversy  prior  to  that. 

22  Q      Right.    My  only  question  was,  you  were 
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1  aware  of  it? 

2  A      Yes,  I  became  aware  of  it,  yes. 

3  Q      But  at  the  time,  did  you  take  any  steps  to 

4  resolve  the  issue,  to  mediate  between  PLS  ~ 

5  A      I  was  in  a  transitional  state  then. 

6  Mr.  Cavanaw  was  taking  the  function  over,  and  the 

7  folks  were  handing  over  their  duties,  but  I  was  still 

8  being  consulted  on  a  lot  of  things.    My  position  on 

9  it  would  have  been  consistent  with  what  I've  said  all 

10  along.   Give  it  to  the  attorneys  and  let  them  have 

1 1  their  say.    Let's  not  fight  over  this.    Let's  give  it 

12  to  them.    Let  them  do  their  thing. 

13  Q      Let's  be  clear  here.   That's  sort  of  your 

14  view  about  what  a  reasonable  thing  to  do  is? 

15  A      But  that's  what  I  would  have  told  the  folks 

16  that  called  me.    Don't  waste  your  time  fighting 

17  windmills.    If  the  attorneys  have  a  right  to  see 

18  these,  give  them  to  them. 

19  Q      If  they  have  a  right? 

20  A      To  me,  it's  obvious  they  have  a  right. 

21  There's  no  reason  not  to  consult  with  them  on  a 

22  criminal  referral. 


1  Q      But  your  view  is  not  based  upon  particular 

2  understanding  ~ 

3  A      It  wasn't  based  upon  a  directive  because  I 

4  don't  remember  getting  that  directive.   We  got  so 

5  many  thousands  of  directives,  I  couldn't  tell  you  how 

6  many  I  got  or  how  many  I  didn't  get.   So  no,  it  was 

7  not  based  on  any  prior  guideline.   If  someone 

8  asserted  they  had  a  right  to  do  it,  common  sense 

9  would  have  been  what  would  have  drove  me  to  my 

10  conclusion. 

1 1  Q      And  then  your  belief  would  be  that  would  be 

12  a  reasonable  and  appropriate  thing  to  do? 

13  A      Yes. 

14  Q      Is  it  also  a  very  reasonable  and 

15  appropriate  thing  for  an  investigator  to  keep  track 

16  of  and  follow  up  on  referrals  that  they  have 

17  submitted  to  Justice  Department  people? 

18  A      For  the  most  part,  yes.   There  were  so  many 

19  referrals.   Some  of  them  were  inherited  from  the 

20  institution  and  referred  before  we  took  over,  if  you 

21  will.   They  were  done  by  examiners  and  detailed 

22  personnel.   There  were  a  great  many  referrals  that 
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1  frankly,  the  investigators  might  not  have  had  the 

2  same  sense  of  ownership  and  followed  up  on.    But  the 

3  ones  that  they  were  personally  involved  in,  they 

4  followed  up  on  those. 

5  Q      And  that  would  be  a  common  practice? 

6  A      Sure. 

7  Q      When  you  were  being  questioned  earlier 

8  about  a  hypothetical  case  of  release  of  documents  to 

9  a  Congressman,  and  I  broke  in  and  sort  of  asked 

10  whether  this  is  really  so  hypothetical,  with  respect 

1 1  to  this  particular  incident  involving  Jean  Lewis  and 

12  Congressman  Leach,  has  any  of  your  prior  testimony 

13  been  intended  to  reflect  a  particular  opinion  about 

14  those  set  of  facts? 

15  A      Could  you  clarify  what  you  mean. 

16  Q      Today,  has  it  been  your  attempt  to  express 

17  an  opinion  about  the  Jean  Lewis  and  Representative 

18  Leach  incident? 

19  A      No.    1  don't  know  enough  about  the 

20  circumstances  of  the  information  sharing  and  reasons 

21  Ms.  Lewis  might  offer  for  taking  such  action.   So, 

22  no. 


1  Q      You  were  also  asked  a  series  of  questions 

2  about  RTC  confidentiality  policies  and  whether  you 

3  thought  certain  policies  made  sense.    In  your  role  at 

4  the  Kansas  City  office,  was  the  formulation  of 

5  confidentiality  policies  ever  part  of  your  bailiwick? 

6  A      No.    Those  were  pretty  much  prescribed  in 

7  law  and  sent  down  from  Washington. 

8  Q      And  it  was  not  any  part  of  your  duties  to 

9  enforce? 

10  A      Oh,  it  would  have  been  my  job  to  enforce  it 

1 1  if  somebody  transgressed,  certainly. 

12  Q      So  1  take  it,  if  the  Lewis/Leach  incident 

13  had  occurred  prior  to  your  change  of  position,  you 

14  may  have  become  involved  in  it  potentially? 

15  A      I  don't  know  how  that  was  handled,  but  on 

16  matters  ~  I  was  with  the  FDIC  before  RTC,  and  1 

17  believe  the  policies  are  similar,  if  not  exact. 

18  Matters  that  are  highly  sensitive,  such  as  involving 

19  elected  officials  and  things  like  that  and  major 

20  litigation  that  involves  sensitive  people,  those  are 

21  not  routinely  decided  at  the  field  level. 

22  And  so  if  action  were  to  be  taken  against 
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1  Ms.  Lewis,  it  would  have  been  in  concert  with  the 

2  Washington  office,  to  say  here's  the  facts.   Does  she 

3  have  whistle  blower  protection  or  not?   What's  the 

4  deal? 

5  Q      On  the  matter  of  the  reopening  of  the 

6  Madison  case  with  respect  to  civil  issues  in  March  of 

7  1992,  with  respect  to  that,  what  would  you  say  to  the 

8  suggestion  that  Madison  was  taken  out  of  order? 

9  A      Nonsense.   It  was  only  taken  out  of  order 

10  because  information  came  out  into  national  public 

1 1  domain  that  quite  frankly  warranted  a  look. 

12  Q      But  you  were  going  to  look  at  all  the 

13  institutions  anyway  on  your  list  within  your 

14  jurisdiction? 

1 5  A      We  would  have  done  our  job  and  looked  at 

16  everything. 

17  Q      And  you  got  them  all  done?  You  looked  at 

18  all  the  institutions? 

19  A      I  assume  so. 

20  Q      To  your  knowledge,  did  investigative  work 

2 1  on  other  institutions  suffer  because  of  the  work 

22  being  done  in  Madison? 
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1  A      1  don't  have  any  knowledge  of  that. 

2  Q      Do  you  have  any  reason  to  believe  that 

3  disproportionate  resources,  in  terms  of  time, 

4  manpower,  et  cetera,  were  spent  on  Madison? 

5  A      Frankly,  from  my  perspective,  I  believe 

6  when  Mr.  lorio  talked  to  me  about  reopening  it,  we 

7  were  talking  about  sending  one,  maybe  two  people  down 

8  there,  low  budget  deal,  with  a  mission  to  review  the 

9  original  findings  and  make  sure  that  we  were  right  or 

10  wrong  and  to  look  into  the  matters  that  were  put  out 

1 1  into  the  media  and  make  sure  we  didn't  have  any 

12  conflicts  with  who  we  used  to  prosecute  cases  or 

13  relationships  that  might  have  affected  our 

14  conclusions. 

1 5  It  was  a  one-  or  two-person  low  budget 

16  deal,  end  of  story.    It  was  not  authorized  any  big 

17  budget.   They  weren't  given  any  dollars  to  go  hire 

18  third  parties.   This  was  not  authorized  with  any 

19  special  resources.   There  were  subsequent 

20  investigations  done  by  other  divisions  and  other 

21  parties  I  had  nothing  to  do  with.   That  cost  a  little 

22  more  money. 
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1  Q      But  also  generated  a  number  of  criminal 

2  referrals? 

3  A      Certainly  the  special  counsel's  work  has, 

4  yes. 

5  Q      In  1993  and  1994,  did  anyone,  to  your 

6  knowledge,  even  allege  that  disproportionate 

7  resources  were  being  spent  on  Madison? 

8  A      I  didn't  hear  it,  but  I  can  only  tell 

9  you  —  like  I  said,  I  sent  one  or  two  people  down 

10  there  and  if  that's  disproportionate  resources,  then 

1 1  we  wouldn't  investigate  any  of  the  S&Ls.    You've  got 

12  to  send  one  or  two. 

13  (Pause.) 

14  Q      I  just  have  a  few  more  questions.   Mr.  Ivey 

15  showed  you  an  E-mail  which  was  numbered  RI  0193, 

16  which  was  an  E-mail  from  Julie  Yanda  to  you  dated 

17  March  9,  1992,  so  it's  in  that  time  frame  when  you 

18  guys  were  talking  about  reopening  Madison.   And  in 

19  the  E-mail,  Ms.  Yanda  relays  some  information  which 

20  she  had  acquired  from  Ms.  Breslaw,  the  attorney  who 

21  had  handled  Madison  previously. 

22 And  one  of  the  points,  apparently,  that  was 
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1  relayed  was  that  the  statute  of  limitations  had  run 

2  on  some  civil  claims.    Isn't  it  true  that  the  statute 

3  of  limitations  was  subsequently  extended  on  civil 

4  claims,  that  that  would  have  been  applicable  to 

5  Madison? 

6  A      Yes. 

7  Q      Do  you  remember  when  that  happened? 

8  A      Yes.    It  was  right  around  that  February,  I 

9  think,  of  '93,  was  it  ~  or  it  was  —  February  of  '92 

10  maybe.   It  was  at  a  very  propitious  time,  I  remember, 

1 1  because  the  corporation  was  going  to  have  to  make  a 

12  decision  as  to  whether  or  not  there  was  anything  to 

13  go  on  or  not. 

14  Q      It  was  right  around  the  time  ~ 

15  A      The  statute  was  going  to  run,  and  it  was 

16  just  prior  to  that  statute  running,  if  my  memory  is 

17  right.    My  memory  could  be  a  little  faulty. 

18  Q      My  question  is,  the  statute  was  extended 

19  about  the  time  that  you  decided  to  take  a  second  look 

20  at  Madison? 

21  A      Yes,  it  was. 

22  Q      Do  you  know  if  it  was  before  or  after? 
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1  A      I  believe  it  was  just  before  the  statute 

2  would  have  run.    I  believe  so. 

3  Q      Before  --  I  take  it  the  statute  didn't 

4  suddenly  burst  on  to  the  scene  ~  was  it  in  the  air 

5  for  a  while  that  this  was  going  to  happen? 

6  A      In  the  legislation,  sure. 

7  Q      Did  you  have  a  sense  for  some  time  that 

8  this  was  going  to  happen,  that  the  statute  would  be 

9  extended? 

10  A      I  personally  didn't  have  a  feel  for  what 

1 1  Congress  would  do. 

12  Q      I  think  you  also  said  earlier  that  part  of 

1 3  the  reason  that  the  running  of  the  statute  of 

14  limitations  was  not  so  important  because  you  might  be 

15  able  to  go  after  some  of  the  contractors  that  were 

16  hired? 

17  A      Specifically,  1  had  real  concerns  as  to 

1 8  whether  the  Rose  Law  Firm  was  the  right  firm  to  use 

19  for  that  institution  and  possibly  others. 

20  Q      And  I'm  correct  when  I  say  it  was  April 

21  Breslaw  that  hired  the  Rose  Law  Firm? 

22 A      I  don't  know  that.    She  can  speak  to  that. 
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1  I  don't  know  who  hired  her. 

2  Q      But  if  it's  the  case  that  that  was  April 

3  Breslaw,  then  this  E-mail  advising  against  another 

4  look  at  Madison  and  hiring  of  Madison  contractors 

5  would  have  been  by  the  same  person  who  made  the 

6  decision  to  hire? 

7  A      Correct. 

8  MR.  BARTOLOMUCCI:    That's  all  I  have. 

9  EXAMINATION 

10  BY  MR.  IVEY: 

1 1  Q      Very  quickly,  I  guess  you  were  asked  about 

12  sort  of  a  commitment  of  resources  type  of  question. 

13  My  understanding  was  that  the  investigative  team  on 

14  Madison  for  some  period  of  time  constituted  four  of 

15  the  five  criminal  investigators  in  Kansas  City.    Were 

1 6  you  aware  of  that? 

17  A      No,  I  was  never  aware  of  that. 

18  Q      My  understanding  also  was  that  Madison  was 

19  the  only  investigation  in  which  investigators  were 

20  teamed  up  in  that  way,  criminal  investigators,  and 

21  certainly  the  only  case  in  which  four  of  the  five 

22  were  put  together? 
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1  A      I  was  never  aware  of  any  of  that. 

2  Q      Do  you  know  what  amount  of  time  Ms.  Lewis 

3  committed  to  investigating  Madison  Guaranty? 

4  A      It  appears  to  me  that  from  October,  when 

5  the  first  referral  was  completed,  whatever  time  it 

6  took  to  complete  that  referral  and  from  that  point 

7  on,  that  she  spent  the  bulk  of  her  time  on  Madison. 

8  It  would  certainly  appear  to  me  that  way. 

9  Q      Do  you  know  if  she  spent  time  on  Madison 

10  even  after  she  had  been  removed  from  - 

11  A      That  I  don't  know. 

12  Q      That  was  after  your  watch? 

13  A      I  don't  know. 

14  Q      I  didn't  mean  after  your  watch.   1  mean 

15  after  Mr.  Cavanaw  took  over. 

16  A      Yes,  and  I  don't  know. 

17  MR.  IVEY:    No  further  questions. 

18  (Whereupon,  at  4:52  p.m.,  the  deposition 

19  was  concluded.) 
20 

21  

22  JAMES  G.  THOMPSON,  JR. 
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1  PROCEEDINGS 

2  MR.  DINH:    Good  afternoon.   As  I  told  you 

3  before,  my  name  is  Viet  Dinh.    I  am  with  the  Majority 

4  side  here  at  the  Special  Committee  to  investigate 

5  Whitewater  Development  Corporation  and  related 

6  matters. 

7  As  you  may  know,  this  deposition  is 

8  conducted  pursuant  to  Senate  Resolution  120.   The 

9  resolution  establishes  the  Special  Committee  to  be 

10  administered  by  the  Senate  Banking  Committee  to 

1 1  conduct  an  investigation  into  Whitewater  Development 

12  Corporation,  Madison  Guaranty  Savings  &  Loan 

13  Association,  Capital  Management  services,  the 

14  Arkansas  Development  Finance  Authority  and  other 

15  related  matters. 

16  Section  1(b)(2)(a)  of  Resolution  120 

17  authorizes  investigation  and  public  hearings  into 

1 8  whether  any  person  has  improperly  handled 

19  confidential  Resolution  Trust  Corporation  information 

20  regarding  Madison  Guaranty  Savings  &  Loan  Association 

21  or  Whitewater  Development  Corporation. 

22 Section  1(b)(2)(b)  of  Resolution  120  -- 

4 

1  MR.  ENDLER:    Can  I  jump  in?   I  don't  think 

2  we  or  the  witness  questions  your  right  to  ask  her 

3  questions  today.    I  don't  know  if  you  can  just  in  an 

4  attempt  to  move  things  along,  we  can  dispense  with 

5  all  the  background. 

6  MR.  DINH:    We  can  certainly  do  that.   I 

7  just  wanted  to  finish  this  paragraph  in  order  to 

8  advise  the  witness  of  the  matters  she  will  be 

9  testifying  to. 

10  As  I  was  saying,  section  1(b)(2)(b)  of 

1 1  Resolution  120  authorizes  investigation  and  public 

12  hearings  into  whether  the  White  House  has  engaged  in 

1 3  improper  contacts  with  any  other  agency  with  regard 

14  to  confidential  RTC  information  relating  to  Madison 

15  and  Whitewater. 

16  And  finally  section  1(b)(2)(d)  of 

17  Resolution  120  authorizes  investigation  and  public 

18  hearings  into  whether  RTC  employees  have  been 

19  improperly  importuned,  prevented,  restrained  or 

20  deterred  in  conducting  investigations  relating  to 

21  Madison  and  Whitewater.  These  subjects  will  be  the 

22  focus  of  today's  deposition. 
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1  I  should  advise  you  that  this  deposition  is 

2  being  conducted  in  advance  of  public  hearings  to  be 

3  held  sometime  in  November.    We  have  not  decided  who 

4  we  will  call  as  witnesses  during  those  public 

5  hearings,  though  we  will  advise  you  in  advance  if  we 

6  do  intend  to  call  you  as  a  witness  in  those  public 

7  hearings. 

8  This  deposition  will  be  treated  as 

9  committee  confidential;  that  is,  the  transcript  of 

10  this  deposition,  until  the  commencement  of  those 

1 1  hearings.   At  that  time,  these  transcripts  may  be 

12  made  public  in  whole  or  in  part. 

13  Prior  to  the  hearing,  you  will  receive  a 

14  letter  from  the  committee  telling  you  that  you  or 

15  your  counsel  may  come  to  the  Senate  to  review  the 

16  transcript  and  make  any  notes  of  any  errors  on  an 

17  errata  sheet.    It  is  for  the  limited  purpose  of 

18  review  and  correction  only  and  not  to  be  disclosed  to 

19  any  other  person  besides  yourself  and  counsel. 

20  If  you  are  called  to  testify,  we  will 

21  provide  you  with  a  deposition  transcript  four  days  in 

22  advance,  for  the  limited  purpose  of  preparing  you  for 

6 

1  your  public  testimony. 

2  You  may  be  represented  by  counsel,  and  as  I 

3  see,  Mr.  Michael  Endler  is  here,  counsel  with  the 

4  Resolution  Trust  Corporation.    Mr.  Endler  is  aware 

5  objections  to  the  form  of  the  question  will  be  noted 

6  for  the  record  and  objections  as  to  privilege  he  can 

7  instruct  you  not  to  answer.   Those  are  the  grounds 

8  upon  which  he  can  instruct  you  not  to  answer. 

9  I  should  advise  that  the  committee  chairman 

10  ultimately  will  decide  those  questions  as  to 

1 1  privilege  and  scope  and  rule  on  the  objections  where 

12  the  witness  refuses  to  answer  a  question. 

13  Swear  the  witness,  please. 

14  Whereupon, 

15  KAREN  CARMICHAEL 

16  was  called  as  a  witness  and,  having  first  been  duly 

17  sworn,  was  examined  and  testified  as  follows: 

18  EXAMINATION 

19  BY  MR.  DINH: 

20  Q      State  your  name. 

21  A      Karen  Carmichael. 
22 
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2 
3 

4  Q      Can  you  give  us  your  office  phone 

5  numbers. 

6  A      My  office 

7  number  is  214-443-2227. 

8  Q      Since  you  have  had  notice  of  this 

9  deposition,  have  you  had  any  conversations  with 

10  anyone  other  than  your  attorney  or  family  members 

1 1  about  the  substance  or  subject  matter  about  which  you 

12  are  about  to  testify? 

13  A      No,  I  have  not. 

14  Q      Have  you  been  interviewed  or  questioned 

15  under  oath  by  any  investigative  agency  about  the 

16  substance  or  subject  matter  that  you  have  been  asked 

17  to  testify  about? 

18  A      Yes,  1  have. 

19  Q      Who  was  that? 

20  A      Special  counsel,  the  Independent  Counsel. 

21  Q      This  would  be  the  Special  Counsel, 

22  Mr.  Fiske  and  the  Independent  Counsel  is  Mr.  Starr? 

1  A      Mr.  Fiske. 

2  Q      Were  you  requestioned  by  Mr.  Starr? 

3  A      No,  I  was  not.   They  did  make  a  phone  call 

4  to  me  and  asked  if  I  had  anything  to  add  and  I  said 

5  no. 

6  Q      When  was  your  interview  by  Mr.  Fiske? 

7  A      May  of  1994. 

8  Q      Was  it  an  interview  rather  than  a 

9  deposition? 

10  A      It  was  an  interview. 

1 1  Q      Was  a  court  reporter  there? 

12  A      No. 

1 3  Q      Was  your  attorney  present? 

14  A      No. 

15  Q      Did  anybody  take  notes  of  the  interview? 

16  A      Yes. 

17  Q      1  take  it  Mr.  Fiske's  counsel  took  notes  of 

18  the  interview? 

19  A      The  FBI  agents. 

20  Q      The  FBI  agents  questioned  on  behalf  of 

21  Mr.  Fiske? 

22  A      Yes. 
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1  Q      Let  me  ask  you  more  generally  about  your 

2  job.   Can  you  state  for  us  who  you  work  for. 

3  A      I  work  for  the  Resolution  Trust 

4  Corporation,  professional  liability  section. 

5  Q      What  is  your  position? 

6  A      I  am  a  senior  attorney. 

7  Q      Since  when  have  you  held  that  position? 

8  A      April  of  1992. 

9  Q      You  have  been  —  let  me  back  up.   Are  you 

10  based  in  ~  what  office  are  you  based? 

11  A      I'm  in  the  Dallas  office. 

12  Q      Of  the  Resolution  Trust  Corporation? 

13  A      Yes. 

14  Q      Have  you  ever  worked  in  the  Kansas  City 

15  office? 

16  A      Yes,  I  have. 

17  Q      When  was  the  last  time  you  worked  in  the 

18  Kansas  City  office? 

19  A      My  last  day  was  April  1,  1994. 

20  Q      Did  you  start  at  the  Kansas  City  office  in 

21  1992  until  April  1,  1994? 

22  A      Yes. 

1  Q      Ever  since  ~  in  all  relevant  times  since 

2  April  1992  until  the  present  you  have  been  a  senior 

3  attorney  with  the  RTC? 

4  A      Yes,  I  have. 

5  Q      Can  you  tell  me  what  you  did  before  joining 

6  the  RTC?   Actually,  what  did  you  do  before  April 

7  1992? 

8  A      I  also  worked  for  the  RTC.    I  was  a 

9  commercial  attorney  in  Tulsa,  Oklahoma. 

10  Q      How  long  were  you  at  that  position? 

11  A      From  February  26th  until  April  of  1992. 

12  Q      What  was  the  reason  for  your  transfer  to 

13  Kansas  City  in  April  1992? 

14  A      They  closed  the  office. 

15  Q      And  you  were  promoted  from  commercial 

16  attorney  to  senior  attorney  in  April  1992? 

17  A      I  was  hired  as  a  professional  liability 

18  attorney,  which  came  with  the  title  of  senior 

19  attorney,  in  April  of  '92.    They  were  starting  the 

20  office  in  Tulsa,  and  then  I  started  commuting  to 

21  Kansas  City  on  approximately  May  31st  of  '92,  one 

22  week  after  they  appointed  me  as  professional 
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1  liability  attorney.   And  then  they  announced  they 

2  were  shutting  the  office. 

3  Q      In  Tulsa? 

4  A      Yes. 

5  Q      Subsequently  you  transferred  to  the  Kansas 

6  City  office? 

7  A      Yes. 

8  Q      Was  that  in  May  1992  then  or  was  that  in 
April  1992  that  you  moved  to  Kansas? 

A      I  started  reporting  officially  — 
physically  I  started  commuting  to  Kansas  City  in  May 
of  '92.    Officially  I  started  working  under  the 
Kansas  City  PLS  umbrella  in  April  of  '92. 

Q      And  what  did  you  do  before  February  26, 
1992? 

A      I  was  the  commercial  staff  attorney. 

Q      I'm  sorry.    How  long  were  you  at  that 
position? 

A      For  two  years. 

Q      Was  that  the  first  time  you  joined  the  RTC? 

A      Yes,  it  was. 

Q      What  did  you  do  before  then? 


1  A      Immediately  before  then,  I  had  my  own 

2  practice,  and  before  that  I  worked  for  a  savings  and 

3  loan  from  1985  unfil  1988. 

4  Q      What  did  you  do  for  the  savings  and  loan? 

5  A      I  was  a  commercial  real  estate  attorney. 

6  Q      I  take  it  then  you  are  an  attorney? 

7  A      Yes,  I  am. 

8  Q      Can  you  give  us  a  little  bit  of  background 
as  to  your  educational  background. 

A      I  graduated  from  Oklahoma  State  University 
in  1980.    I  graduated  ~  I  did  my  master's  work  at 
Oklahoma  State  and  finished  that  in  July  of  1981, 
started  law  school  two  weeks  later  and  finished  law 
school  in  1985. 

Q      What  did  you  do  your  master's  work  in? 

A      Communication. 

Q      That  was  also  at  Oklahoma  State? 

A      Yes. 

Q      You  also  went  to  law  school  at  Oklahoma 
State? 

A      No.    University  of  Tulsa. 

Q      Moving  to  your  position  in  Kansas  City 
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1  starting  in  April  of  1992,  I  take  it,  to  April  1  of 

2  1994? 

3  A      Uh-huh. 

4  Q      Were  there  any  subordinates  under  you?   Did 

5  you  supervise  anybody? 

6  A      My  paralegal  and  my  secretary.   1  also  was 

7  the  criminal  coordinator  for  the  Tulsa  office.   So  I 

8  worked  with  various  divisions,  not  just  legal. 

9  Q      Who  did  you  report  to? 

10  A      David  Holland. 

1 1  Q      What  was  his  title? 

12  A      Managing  attorney. 

13  Q      Who  does  he  report  to? 

14  A      It  depended.   Either  Dallas  or  Kansas 

15  City.    We  were  transferred  --  the  Tulsa  office 

16  reported  to  various  people.   They  switched  it 

17  around.   They  were  still  — 

18  Q      But  in  Kansas  City,  who  did  David  Holland 

19  report  to? 

20  A      I  don't  recall. 

21  Q      Can  you  tell  me  whether  Ms.  Julie  Yanda  was 

22  one  of  your  colleagues  at  the  Kansas  City  office? 
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1  A      Yes,  she  was. 

2  Q      Can  you  tell  me  what  her  position  was? 

3  A      She  was  my  section  chief 

4  Q      Section  chief  of  the  professional  liability 

5  section? 

6  A      Yes. 

7  Q      Was  she  Mr.  Holland's  supervisor? 

8  A      No.    She  was  regional  attorney  for  the 

9  Kansas  City  region.   As  regional  counsel  professional 

10  liability  section,  she  was  over  the  professional 

1 1  liability  sections  of  the  Chicago,  Eagan,  Tulsa, 

12  Kansas  City  field  office  and  Baton  Rouge,  Louisiana 

13  offices.   And  they  shrunk  all  of  those  offices  into 

14  one  supersite  in  Kansas  City,  and  that's  when  I  moved 

15  up  to  Kansas  City.   And  there  were  seven  attorneys 

16  who  took  care  of  all  the  work  that  were  in  the 

17  previous  field  offices. 

18  Q      Mr.  Holland  was  one  of  these? 

19  A      No,  he  was  not. 

20  Q      Where  was  Mr.  Holland  based? 

21  A      When  I  was  in  Tulsa,  that  was  a  different 

22  regime.   That  was  prior  to  being  a  professional 
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1  liability  attorney. 

2  Q      Did  you  report  to  Mr.  Holland  at  all  while 

3  you  were  under  the  professional  liability  section? 

4  A      No,  I  didn't. 

5  Q      So,  your  supervisor  changed  from  being 

6  Mr.  Holland  to  Ms.  Julie  Yanda? 

7  A      No.    Bill  Small  was  brought  in  as  my 

8  supervisor  for  six  weeks. 

9  Q      And  then  after  that,  Ms.  Julie  Yanda? 

10  A      Yes.   Actually  she  was  over  Bill  Small. 

1 1  She  was  regional  counsel  and  he  was  the  section  chief 

12  in  Tulsa.   Then  all  those  positions  were  changed  and 

13  she  became  section  chief  of  the  supersite. 

14  Q      1  just  wanted  to  establish  the  reporting 

15  hierarchy.   I  appreciate  your  patience. 

16  As  1  understand  it,  it  is  Ms.  Julie  Yanda 

1 7  and  then  to  you? 

18  A      When  1  was  in  Kansas  City,  yes. 

19  Q      What  was  the  nature  of  your 

20  responsibilities  as  a  senior  attorney  in  the 

21  professional  liability  section? 

22 A      My  duties  entailed  investigating  failed 


1  savings  and  loans,  the  professional  liability  claims 

2  that  emanated  from  the  failed  savings  and  loans, 

3  which  included  former  officers  and  directors  of  those 

4  savings  and  loans,  attorneys,  accountants,  securities 

5  and  commodities,  appraisers  and  other  professionals. 

6  Q      You  started  to  answer  with  the  word 

7  "investigating."   Do  you  do  the  actual  field 

8  investigations? 

9  A      Well,  1  am  responsible  for  them. 

10  Q      What  do  you  mean  by  "responsible"? 

11  A      It  is  my  investigation.   Those  who  work  for 

12  me,  whether  it  be  outside  fee  counsel  or  the 

13  investigator,  gathers  the  information.    1  do  the 

14  legal  analysis  as  to  whether  or  not  we  should  move 

15  forward  with  the  suit  and  then  file  it  and  then  once 

16  we  file,  then  we  proceed  with  litigating  it. 

17  Q      So,  you  have  people  whom  you  supervise, 

18  although  not  on  a  direct  day-to-day  basis,  but  whose 

19  work  you  supervise  in  the  sense  of  you  coordinate 

20  their  work  and  you  make  decisions  as  to  whether  that 

21  work  is  sufficient  to  go  forward  in  a  civil  suit? 

22  A      Yes.   They  provide  information.   All  my  fee 
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1  counsel  that  1  hire,  the  investigators  work,  the 

2  documents  brought  in,  evaluated,  determined  whether 

3  or  not  to  move  forward. 

4  Once  I  have  decided  whether  or  not  I 

5  believe  there  is  sufficient  evidence  to  file  a  claim, 

6  then  I  draft  an  authority  memo,  and  then  I  send  it  up 

7  the  chain  of  command  to  obtain  that  authority,  which 

8  was  usually  Washington,  D.C. 

9  Q      You  said  that  among  these  people  whose  work 

10  you  coordinate  or  funnel  or  oversee  are  fee  counsel 

1 1  and  investigators? 

12  A      Yes. 

13  Q      And  these  investigators  are  based  in  the 

14  Kansas  City  office? 

15  A      Yes.    When  I  was  in  Kansas  City,  yes. 

16  Q      Yes,  for  all  relevant  time  now  I  will  limit 

17  my  questions  to  the  Kansas  City  office. 

18  A      For  nine  months  of  the  year,  no,  they  were 

19  not  solely  in  Kansas  City.    Many  of  them  were  also  in 

20  Chicago. 

2 1  Q      And  these  are  investigators  employed  by  the 

22  RTC? 


1  A      Yes. 

2  Q      They  are  in  what  is  called  an 

3  investigations  unit? 

4  A      Yes. 

5  Q      Has  this  reporting  relationship  existed  at 

6  all  times  since  you  have  been  at  the  RTC  since  April 

7  or  May  of  1992  in  Kansas  City? 

8  A      Explain  to  me  what  you  mean  "reporting 

9  relationship." 

10  Q      As  I  understand  it,  the  professional 

1 1  liabilities  section,  which  you  are  a  part  of,  and 

12  senior  attorneys  therein  supervise  the  work  of  the 

13  investigators  and  therefore  have  some  sort  of 

14  oversight  authority  over  the  investigations  unit. 

15  Has  that  always  been  the  case? 

16  A      No. 

17  Q      And  can  you  explain  to  me  what  was  the 

18  relationship  between  the  two  sections  prior  to  the 

19  current  relationship? 

20  A      When  I  first  started  with  the  PLS  division, 

21  the  investigators  reported  to  the  business  side,  not 

22  the  legal  side.   They  considered  themselves  the 
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1  client  as  opposed  to  litigation  support.    That 

2  changed. 

3  Q      By  "business  side,"  you  mean  did  they 

4  report  to  Jim  Thompson? 

5  A      I  believe  it  was  Joe  T. 

6  Q      When  you  said  they  believed  themselves  to 

7  be  the  client,  meaning  your  client? 

8  A      Yes. 
Q      Then  you  said  as  opposed  to  litigation 

support.    Is  that  what  their  role  is  now  in  the 
current  structure  of  the  office? 

A      Yes. 

Q      So,  rather  than  being  the  client,  they  are 
now  the  subordinates? 

A      I  don't  know  that  I  would  call  it 
subordinate.    I  would  call  it  a  team  member,  as  it 
always  was.   They  call  themselves  the  client,  yet 
they  were  not  responsible  for  the  fee  bills  and  not 
responsible  for  reviewing  and  they  didn't  want  the 
responsibility  for  any  of  the  monetary  problems  with 
the  investigations.   They  simply  wanted  to  tell  us 
how  to  run  cases. 


1  Q      Now,  I'm  going  to  get  back  to  this  a  little 

2  bit  later,  but  can  you  tell  us  what  the  time  frame 

3  was  when  this  relationship  was  changed  between  the 

4  two  sections? 

5  A      Sometime  in  early  '94. 

6  Q      That  is,  sometime  in  early  1994,  the 

7  relationship  between  the  investigations  unit  changed 

8  from  being  a  client  relationship  to  being  a 
litigation  support  relationship? 

A      Yes. 

Q      But  getting  back  to  my  original  question, 
you  answered  that  you  were  responsible  for  the 
investigation  in  the  sense  that  you  have  to  make 
decisions  as  to  the  facts  and  information  that  are 
gathered  by  the  investigators  and  outside  fee 
counsel. 

My  original  question  was,  do  you  do  the 
actual  field  investigation  work? 

A      All  of  it?  No. 

Q      Do  you  engage  in  any  of  it? 

A      Sure. 

Q      What  sort  of  field  work  do  you  do  in  an 
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1  investigative  matter? 

2  A      We  take  administrative  depositions,  we 

3  attend  the  night  of  closing,  we  review  documents,  all 

4  the  institutional  documents. 

5  Q      These  are  in  relation  to  an  ongoing 

6  investigation  in  a  pending  investigation  of  an  S&L  or 

7  whatever  matter  comes  under  your  jurisdiction? 

8  A      Sure. 

9  Q      Are  these  the  same  sort  of  things  that  the 

10  investigators  do  in  the  investigations  unit? 

11  A      No. 

12  Q      What  do  they  do? 

13  A      Well,  their  responsibilities  are  to  gather 

14  the  information  the  night  of  closing.    They  are 

15  responsible  for  containing  the  documentation, 

16  organizing  the  documentation  and  then  retrieving  the 

17  documentation  for  further  review.   Some  of  them  do 

18  case  reviews. 

19  Q      By  "night  of  closing,"  you  mean  the  actual 

20  closing  of  the  thrift  itself? 

21  A      The  intervention,  where  the  OTS  appoints 

22  the  Resolution  Trust  Corporation  as  the  conservator 


1  of  the  new  thrift  and  the  old  thrift  is  put  into 

2  receivership. 

3  Q      The  investigators  are  responsible  for 

4  gathering  the  information  that  leads  up  to  that 

5  decision? 

6  A      No.    They  are  responsible  for  securing  desk 

7  files  of  the  former  officers  and  directors,  securing 

8  board  minutes,  securing  large  loan  files  that  may 

9  have  caused  the  institution  to  put  up  reserve  funds. 

10  Those  are  the  items  for  which  they  are  responsible. 

11  Q      So  they  come  in  literally  on  the  night  of 

12  the  closing  in  order  to  gather  all  these  various 

13  files  and  information  that  you  have  just  described  ~ 

14  A      Yes. 

15  Q      —in  order  to  protect  them  and  preserve 

16  them  for  further  investigation  ~ 

17  A      Yes. 

18  Q      --  as  to  whether  criminal  or  civil 

19  liability  will  attach  in  order  to  pursue  further 

20  investigative  or  prosecutorial  actions? 

21  A      Yes. 

22  Q      What  do  you  mean  by  case  reviews? 
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A      A  case  review  is  a  summary  report  of  a  loan 
file,  the  history,  the  items  that  should  be  there  but 
are  not,  the  items  that  are  in  file  that  are  unusual 
to  a  well-documented  file  and  the  resulting  either 
loss  or  status  of  the  file. 

Q      Actually,  going  back  to  the  period  before 
the  change  in  reporting  relationships  between  the  two 
sections,  can  you  tell  me,  to  whom  did  the  PLS 
section  report? 

A      Well,  I  reported  to  Julie  Yanda.   She 
reported  to  Washington,  D.C. 

Q      She  reported  directly  to  Washington,  D.C? 

A      Yes. 

Q  So  PLS  was  a  separate  part,  as  it  were,  of 
the  Kansas  City  field  office  that  reports  directly  to 
Washington,  D.C?  They  did  not  report  directly  to 
the  Kansas  City  business  office? 

A      No,  not  to  the  Kansas  City  business 
office.   They  did  report  through  the  Kansas  City 
legal  office  for  a  period  of  time. 

MR.  DINH:    Read  back  the  last  response. 
(The  reporter  read  the  record  as  requested.) 
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BY  MR.  DINH: 

Q      Who  was  in  the  Kansas  City  legal  office? 

A      The  person  over  the  Kansas  City  legal 
division  was  Glion  Curtis. 

Q      He  was  the  person  who  was  to  whom  PLS 
reported  to? 

A      All  divisions  within  the  Kansas  City 
supersite  and  the  legal  division  reported  through  him 
at  one  point  in  time. 

Q      At  one  point  in  time.   Can  you  identify  for 
me  specifically  what  point  in  time  that  was? 

A      I  don't  know  whether  or  not  it  was  true 
before  the  reorganization  in  1992.    I  don't  know.    It 
was  that  way  when  I  started  working  there  in  the 
summer  of  '92. 

Q      When  did  it  change? 

A      I  believe  it  was  the  spring  of  '94. 

Q      Spring  of  '94,  approximately 
contemporaneous  to  the  time  when  the  PLS  section  was 
put  in  charge,  as  it  were,  of  the  investigations 
section? 

A      It  would  have  been  at  the  same  time. 


4256 

25 

1  Q      Was  it  part  of  the  same  reorganization 

2  plan? 

3  A      I  don't  know  that  it  was  reorganization. 

4  MR.  ENDLER:    Perhaps  you  guys  should  know 

5  the  answer  to  the  date  since  it  was  mandated  by  the 

6  Completion  Act. 

7  MR.  MITCHELL:    The  Completion  Act  was 

8  signed  in  law  on  December  17,  1993.    The  RTC 

9  responded  by  putting  investigations  under  some  legal 

10  provision. 

1 1  MR.  DINH:    Thank  you  for  the 

12  clarification.   My  point  in  asking  the  questions  was 

13  not  to  pin  down  the  exact  date  as  it  were  but  to 

14  understand  the  relationship  as  this  witness 

15  understands  that  relationship  that  existed  before  and 

16  after  the  reorganization. 

17  BY  MR.  DINH: 

18  Q      So,  was  the  reorganization  of  the  office, 

19  or  whatever  you  would  characterize  it,  approximately 

20  contemporaneous  between  the  reporting  relationship 

21  between  PLS  and  Washington  or  the  legal  office  in 

22  Kansas  City  and  the  reorganization  between 

26 

1  investigations  and  PLS? 

2  A      I  don't  understand  your  question.    I'm 

3  sorry. 

4  Q      I  was  merely  trying  to  restate  my  earlier 

5  question. 

6  Was  it  at  about  the  same  time  and  part  of 

7  the  same  reorganization  process  that  investigations 

8  was  put  under  the  supervision  of  PLS  when  PLS  was  put 

9  in  direct  charge  ~  in  direct  reporting  with 

10  Washington  instead  of  reporting  through  Glion  Curtis 

1 1  in  the  legal  division? 

12  A      Yes. 

13  Q      Did  there  come  a  time  when  you  became  aware 

14  of  Madison  Guaranty  Savings  &  Loan  Association  in 

15  connection  with  your  work? 

16  A      I  was  aware  of  Madison  Guaranty  Savings  & 

17  Loan  when  I  was  a  commercial  attorney  in  Tulsa, 

18  because  it  was  in  the  list  of  institutions  that  were 

19  reassigned  to  the  Tulsa  office  when  we  were 

20  reassigned  from  the  Dallas  regional  office  to  the 

21  Kansas  City  regional  office. 

22  Q      Did  you  continue  to  ~  so  that  was  ~ 
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1  approximately  what  time  did  you  become  aware  of  the 

2  Madison  Guaranty  Savings  &  Loan  Association? 

3  A      March,  the  first  week  of  March  1991. 

4  Q      And  you  transferred  from  the  Tulsa  office 

5  to  the  Kansas  City  office  in  April  or  May  of  1992? 

6  A      That's  correct. 

7  Q      Did  you  continue  to  be  involved  with  the 

8  investigation  of  Madison  Guaranty? 
A      No. 
Q      Let  me  back  up.    Were  you  involved  in  the 

investigation  of  Madison  Guaranty  while  you  were  in 
the  Tulsa  office? 

A      No. 

Q      How  did  you  come  to  be  aware  of  it  in  the 
Tulsa  office  then? 

A      Because  I  was  a  commercial  attorney,  and  as 
a  commercial  attorney,  all  the  Arkansas  institutions 
were  given  to  the  Tulsa  office  to  complete  the 
foreclosures.   The  bank  reps  used  the  commercial 
transactions.   So  as  a  commercial  attorney,  that  was 
one  of  the  institutions  whose  boxes  we  received  from 
the  Kansas  City  office.  


1  Originally  when  I  started  with  the  RTC,  I 

2  reported  to  the  Dallas  regional  office.   Then  they 

3  switched  the  Tulsa  office  from  the  Dallas  regional 

4  office  to  the  Kansas  City  regional  office.   So  we 

5  sent  all  our  Texas  files  down  to  Dallas  and  then  they 

6  sent  us  all  the  Arkansas  files. 

7  One  of  those  files  was  --  it  wasn't  a 

8  file.   One  of  those  institutions  which  the  Tulsa 
office  then  became  responsible  for  was  Madison 
Guaranty. 

Q      With  respect  to  Madison  Guaranty,  you  were 
responsible  for  the  commercial  litigation  aspects  of 
that  institution? 

A      No,  I  was  not. 

Q      You  were  not  personally  involved,  but  the 
Tulsa,  Oklahoma  office  was? 

A      Yes. 

Q      Can  you  tell  me  who  the  attorney  was  in 
your  section  who  was  responsible  for  that? 

A      It  was  divided  up.    We  received  all  those 
files  rather  than  one  attorney  handling  everything 
out  of  an  institution  and  becoming,  say,  general 
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1  counsel  for  purposes  of  that  institution,  as  it  had 

2  been  from  the  time  I  started  until  March  of  1991.    We 

3  hired  more  attorneys  and  then  we  broke  up  each 

4  institution  into  those  who  were  responsible  for 

5  personnel,  environmental,  bankruptcy,  foreclosures, 

6  complex  litigation,  depending  on  what  was  emanating 

7  from  each  institution  depending  on  whether  or  not  you 

8  were  involved  with  it. 

9  If  you  are  asking  me  who  the  litigation 

10  attorney  was,  it  was  probably  Glenn  Harrison.   If  it 

1 1  was  the  bankruptcy  attorney,  it  was  probably  Connie 

12  Young. 

13  Q      So  these  division  of  authorities  or 

14  division  of  responsibilities  were  across  substantive 

15  areas  not  according  to  institutions? 

16  A      That's  correct. 

17  Q      This  division  of  responsibility  related 

18  only  to  the  commercial  litigation  aspect  of  the  ~ 

19  the  commercial  transactions  aspect? 

20  A      That's  correct. 

21  Q      Did  there  come  a  time  when  you  became  aware 

22  of  an  investigation  relating  to  Madison  Guaranty 

30 

1  Savings  &  Loan  Association? 

2  A      Yes. 

3  Q      Approximately  when  was  that? 

4  A      When  I  received  the  subpoena  in  the  Kansas 

5  City  office  as  of  the  end  of  August  or  the  1st  of 

6  September,  I  don't  recall. 

7  Q      Of  what  year? 

8  A      1993. 

9  Q      This  was  a  subpoena  from  whom? 

10  A      The  grand  jury,  a  subpoena  from  the  Little 

1 1  Rock  office. 

12  Q      And  you  were  senior  attorney  in  the  PLS 

13  section  at  the  time? 

14  A      I  was  the  subpoena  response  attorney.   That 

15  was  part  of  my  responsibilities  in  the  PLS  division. 

16  Q      As  the  criminal  coordinator? 

17  A      Also  as  criminal  coordinator. 

18  Q      So,  all  subpoenas  that  went  to  the  Kansas 

19  City  office  requesting  documents  went  to  you? 

20  A      Not  initially.    Initially  they  went  to  ~ 

21  they  were  served  on  either  Glion  Curtis,  if  he  was  in 

22  the  office,  and  during  most  of  all  that  time  he  was 
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1  not.    It  was  served  on  David  Swiss. 

2  Under  David  Swiss,  there  were  three 

3  attorneys,  commercial  attorneys  who  worked  for  him 

4  and  divided  out  the  subpoenas  according  to 

5  institutions  to  which  ones  they  were  assigned. 

6  This  one  was  assigned  to  Bridgette  Murphy. 

7  Bridgette  Murphy  immediately  sent  it  to  me,  which  is 

8  part  of  the  process,  but  in  doing  so-called  me  to  let 

9  me  know  that  she  believed  there  was  a  problem  with 

10  the  subpoena. 

11  Q      So,  you  were  not  the  initial  person  to 

12  accept  service  of  the  subpoena? 

13  A      No. 

14  Q      But  you  were  the  person  responsible  for 

15  coordinating  the  production  of  documents  in  response 

16  to  the  subpoena? 

17  A      For  the  PLS  division,  yes. 

18  Q      It  was  in  this  context  that  you  became 

19  involved  and  aware  of  an  investigation  pending 

20  relating  to  Madison  Guaranty  Savings  &  Loan 

21  Association? 

22  A      No.    That's  how  I  became  aware  of  it,  but 
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1  that's  not  when  I  was  aware  of  it. 

2  Q      Okay. 

3  A      I  first  received  notice  from  Bridgette 

4  Murphy  about  the  subpoena  that  requested  any  and  all 

5  documents  arising  out  of  Madison  Guaranty  from  1980 

6  through  the  demise  of  the  institution. 

7  Her  concern  was  that  the  subpoena  was 

8  overly  broad.   As  the  PLS  subpoena  coordinator,  my 

9  responsibility  was  then  to  go  to  the  PLS  attorney 

10  assigned  to  that  institution  and  coordinate  the 

1 1  response  to  the  subpoena  through  that  attorney. 

12  Q      Was  this  subpoena  made  subsequent  to  any 

13  criminal  referrals  by  the  RTC? 

14  A      I  don't  know. 

15  Q      You  do  not  know  what  led  to  the  service  of 

16  the  subpoena? 

17  A      No,  I  don't. 

18  Q      You  simply  were  coordinating  production  and 

19  the  response  to  the  subpoena? 

20  A      At  the  time,  yes. 

21  Q      Did  there  come  a  time  when  you  became  aware 

22  of  an  investigation  by  the  Resolution  Trust 
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1  Corporation  relating  to  Madison  Guaranty  Association? 

2  A      Yes,  I  was. 

3  Q      When  was  that? 

4  MR.  SCHAUER:    Off  the  record  for  a  second. 

5  (Discussion  off  the  record.) 

6  BY  MR.  DINH: 

7  Q      The  witness  has  referred  to  some  notes. 

8  Let  me  ask  you  to  what  you  were  referring. 

9  A      This  is  the  chronology  of  events  compiled 

10  and  produced  to  every  Banking  Committee  that  has 

1 1  asked  for  any  documents  from  the  RTC.    It  was 

12  compiled  by  the  Kansas  City  office. 

13  Q      It  was  compiled  by  the  Kansas  City  office. 

14  Do  you  know  who  personally  prepared  the  chronology? 

15  A      No,  I  do  not. 

16  Q      It  was  passed  out  to  witnesses  from  the 

17  Kansas  City  office  who  had  relevant  testimony 

1 8  relating  to  these  matters? 

19  A      No. 

20  Q      Who  was  it  distributed  to? 

21  A      It  was  distributed  to  each  of  us,  all  of 

22  our  E-mails.   Each  of  our  E-mails  were  summarized  and 
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1  put  in  chronological  order. 

2  Q      Who  did  that? 

3  A      I  don't  know. 

4  Q      Then  each  of  the  witnesses  then  received  a 

5  copy  of  the  chronology  back? 

6  A      If  in  fact  we  contributed  documents  to  the 

7  chronology,  yes,  we  did. 

8  Q      Was  there  anybody  else  who  received  a  copy 

9  of  the  chronology? 

10  A      I  don't  know.    I  was  in  Dallas  by  that 

1 1  time.    I  can't  tell  you. 

12  Q      You  were  in  Dallas  when  you  sent  this 

1 3  chronology? 

14  A      Yes.    I  contributed  my  E-mails.    I  sent 

15  this  to  them  and  then  they  sent  this  back  to  me. 

16  MR.  SCHAUER:    Off  the  record  for  a  second. 

17  (Discussion  off  the  record.) 

18  BY  MR.  DINH: 

19  Q      And  this  chronology  is  what  has  been 

20  previously  produced  to  us,  KC  00300S? 

21  A      Yes. 

22  Q      What  does  the  KC  stand  for? 
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1  A      Kansas  City,  I  assume. 

2  MR.  SCHAUER:    The  record  should  reflect  it 

3  stands  for  Karen  Carmichael. 

4  MR.  DINH:    If  I  can  just  add  to  that,  that 

5  was  the  representation  that  was  made  to  us  by  the  RTC 

6  with  respect  to  the  production. 

7  MR.  ENDLER:    So  the  record  is  clear,  Karen 

8  had  nothing  to  do  with  the  Bates  stamping  of  the 
document. 

MR.  SCHAUER:    I  just  wanted  to  clarify 


that, 
that. 


MR.  ENDLER:    Luckier  people  got  to  do 


MR.  DINH:    Read  back  the  pending  question. 
(The  reporter  read  the  record  as  requested.) 
THE  WITNESS:    I  learned  of  the 
investigation  on  the  22nd  of  September  1993. 
BY  MR.  DINH: 
Q      Under  what  circumstances  did  you  learn  of 
the  investigation? 

A      Phil  Adams  had  met  with  Jean  Lewis  on  the 
21st. 


1  Q      Who  is  Phil  Adams? 

2  A      Phil  Adams  is  another  professional 

3  liability  attorney  in  the  Kansas  City  office  whose 

4  responsibility  it  was  to  handle  Madison. 

5  Q      And  for  what  purpose  was  he  meeting  with 

6  Jean  Lewis? 

7  MR.  SCHAUER:    I  just  want  the  record  to 

8  reflect,  I  want  to  be  sure  that  we  understand  when 
people  read  the  transcript  that  the  witness  is 
referring  to  her  chronology,  and  that  is  perfectly 
appropriate  to  refresh  your  recollection.  I  just 
don't  want  the  appearance  when  someone  reads  the 
transcript  that  you  were  actually  remembering  these 
dates  without  something  to  refresh  your 
recollection. 

THE  WITNESS:    That's  fine. 

After  Bridgette  Murphy  had  received  the 
subpoena  and  I  will  refer  to  it  as  the  overly  broad 
subpoena,  she  then  contacted  Fletcher  Jackson,  who  is 
an  Assistant  U.S.  Attorney  in  the  Little  Rock 
office.   Fletcher  Jackson  narrowed  the  scope  of  the 
subpoena  but  also  mentioned  that  he  was  about  to 
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1  receive  or  knew  about  all  the  referrals  that  were 

2  supposed  to  be  on  his  desk  any  day  from  Laura  Jean 

3  Lewis. 

4  So,  in  response  to  obtaining  the  documents 

5  that  Fletcher  Jackson  requested  through  the  telephone 

6  call  and  ultimately  through  the  subpoena,  Phil  Adams 

7  went  to  the  investigations  office  to  discuss  the 

8  grand  jury  subpoena  production  and  obtain  the 

9  designated  file,  and  it  is  designated  by  Fletcher 

10  Jackson. 

1 1  Phil  Adams  was  supposed  to  then  send  the 

12  Dean  Paul,  Limited  file  to  Fletcher  after  he  had  done 

13  a  legal  review  for  confidentiality  purposes. 

14  BY  MR.  DINH: 

15  Q      Now,  you  said  Fletcher  Jackson  was  with  the 

16  U.S.  Attorney's  Office  in  Little  Rock? 

17  A      Yes. 

18  Q      Dean  Paul,  Limited  is  the  subject  matter  of 

19  these  proposed  —  or  these  criminal  referrals  to 

20  which  you  were  talking  about  earlier? 

21  A      No,  it  was  not.    But  in  the  course  of  the 

22  conversation  of  the  Dean  Paul,  Limited  file,  which    


1  does  arise  out  of  Madison  Guaranty,  Fletcher  Jackson 

2  referred  to  the  referrals  that  Jean  was  working  on 

3  and  to  which  he  also  knew  was  coming.   So  he  asked 

4  for  all  the  documents  to  which  these  would  be 

5  responsive  to  through  that  one  subpoena. 

6  Q      And  then  the  next  day,  the  next  day  you  had 

7  a  conversation  with  Phil  Adams  regarding  this? 

8  A      1  had  a  conversation  with  Phil  after  he  met 

9  with  Jean  Lewis. 

10  Q      On  September  21st? 

11  A      He  met  with  her  on  the  21st.    I  met  with 

12  Phil  on  the  22nd. 

13  Q      What  was  the  substance  of  your  discussions 

14  with  Phil  Adams? 

15  A      Phil  wanted  to  advise  me  that  Jean  had  the 

16  referrals  on  her  desk,  that  she  was  making  claims 

17  that  the  now-seated  governor  of  Arkansas  would  resign 

18  immediately  upon  the  referrals  being  filed,  that  it 

19  included  several  people  in  positions  of  power. 

20  Phil  was  very  concerned  that  the 

21  investigator  was  making  claims  such  as  these. 

22  Q      These  are  referrals  that  relate  to  Madison 
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Guaranty? 

A      Yes. 

Q      He  was  concerned  based  on  his  conversations 
with  Jean  Lewis? 

A      Yes. 

Q      During  the  course  of  that  conversation  with 
Jean  Lewis,  did  he  view  any  draft  referrals  or  see 
any  work  product  of  Jean  Lewis  during  this  briefing 
that  you  know  about? 

A      Not  that  I  know  of. 

Q      He  did  not  have  any  draft  referrals  or  any 
such  documentation  when  he  was  talking  with  you? 

A      No.    He  said  that  he  had  requested  copies 
of  them  and  that  she  was  going  to  be  sending  them 
over  but,  no,  she  would  not  let  him  have  anything  in 
writing  that  day. 

Q      But  she  said  she  would  send  something  over? 

A      I  seem  to  recall  that  she  did. 

Q      Is  that  the  appropriate  procedure  for 
handling  criminal  referrals? 

A      No. 

Q      I  mean  by  sending  them  over  to  Phil  Adams? 


1  A      They  should  go  through  the  criminal 

2  coordinator.   Ultimately  he  would  have  them. 

3  Q      That  criminal  coordinator  is  you? 

4  A      Yes. 

5  Q      So  the  appropriate  procedure  would  be  for 

6  the  investigator  to  send  the  referrals  to  the 

7  criminal  coordinator? 

8  A      He  would  give  the  ~  the  investigator  would 
give  it  to  his  criminal  coordinator,  who  would  in 
turn  give  it  to  the  legal  criminal  coordinator,  and 
then  I  would  distribute  it  to  the  attorney 
responsible  for  that  institution. 

Q      And  when  were  these  procedures  established? 

A      In  June  of  '93. 

Q      So,  approximately  four  months  before  you 
first  heard  of  the  referrals  relating  to  Madison 
Guaranty? 

A      Yes. 

Q      And  what  was  the  procedure  prior  to  the 
June  1 993  directive  that  set  forth  the  appropriate 
procedure? 

A      Well,  there  were  different  ones  in  place. 
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1  There  were  national  ones  that  are  set  out  in  a  graph 

2  that  were  handed  out  to  all  criminal  coordinators,  be 

3  they  legal  or  investigative  criminal  coordinators,  in 

4  December  of  1990  or  '91  --  I  don't  recall.  They  are 

5  the  same  ones  that  the  FDIC  has.   They  are  for  the 

6  most  part  the  same  one  that  is  in  June  of  1993. 

7  The  head  of  the  investigations  unit  in  the 

8  Tulsa  office  did  not  like  to  follow  those  procedures 

9  because  he  did  not  feel  that  the  legal  criminal 

10  coordinator  should  do  any  legal  review  of  his 

1 1  people's  work.    Therefore,  he  asked  that  both  the  PLS 

12  and  the  investigations  division  draft  new  procedures 

13  to  be  included  in  the  blue  ribbon  manual,  which  was 

14  the  procedural  manual  for  the  Kansas  City  office. 

15  In  that  situation,  we  would  get  a  copy  of 

16  the  referral  after  it  was  prepared  and  sent  to  the 

1 7  enforcement  agency. 

18  Q      The  investigations  unit  of  Kansas  City 

19  reports  to  the  investigations  chief  in  Washington, 

20  does  it  not? 

21  A      At  what  time? 

22 Q      Prior  to  June  1993. 


1  A      Yes  and  no.    1  mean,  1  know  ultimately  they 

2  did  report  to  the  investigations  unit  in  Washington, 

3  D.C.,  but  they  also  reported  through  the  business 

4  side  locally  in  Kansas  City,  too.    I'm  not  sure  how 

5  that  reporting  line  works. 

6  Q      The  head  —  can  you  identify  the  head  of 

7  the  investigations  unit  in  Kansas  City  to  whom  you 

8  were  speaking? 

9  A      Richard  lorio. 

10  Q      You  are  telling  me  that  he  promulgated, 

1 1  quote,  unquote,  "new  procedures"  in  order  to  put  in 

12  the  blue  ribbon  manual  that  superseded  or  changed  or 

13  altered  the  national  procedures  that  were  put  out  for 

14  all  agencies,  including  the  FDIC? 

1 5  A      The  first  procedures  handed  to  any  of  us 

16  was  at  the  criminal  coordinators  office  in,  I  believe 

17  it  was  December  of  1990.    It  may  have  been  '91.    1 

18  don't  recall. 

19  It  was  in  Washington,  D.C.    There  were 

20  objections  by  investigations  that  they  should  be  the 

21  ones  in  charge  and  that  they  really  didn't  have  to  go 

22  through  legal  because  at  the  time  legal  reporting 
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1  lines  were  different,  where  they  did  not  report 

2  through  legal,  therefore  they  shouldn't  have  to 

3  report  the  referrals  or  at  least  have  a  legal  review 

4  of  these  before  they  go  out. 

5  That  was  when  I  was  in  the  Tulsa  office. 

6  After  I  came  back  from  the  meeting,  1  met  with 

7  Richard  lorio.    Prior  to  that  meeting,  our 

8  relationship  was  very  compatible.   During  the  meeting 

9  where  we  went  through  the  procedures,  the 

10  relationship  changed  significantly.   He  said  he  would 

1 1  not  have  any  of  his  people  send  the  referrals  to  an 

12  attorney  who  had  not  worked  in  the  U.S.  Attorney's 

13  Office  for  a  minimum  of  five  years. 

14  Q      Subsequent  to  this  conversation  is  when  you 

15  understood  him  to  promulgate,  quote,  unquote,  "new 

16  procedures"? 

17  A      No.    They  were  ignored.    In  the  meantime, 

18  the  whole  complexion  of  the  RTC  changed  with  the 

19  organization  of  all  the  field  offices  and  who  is  in 

20  charge  of  what,  so  he  didn't  have  to  necessarily 

21  comply  with  them  because  all  the  rules  were  in  flux. 

22  So  when  things  finally  settled  down  and  he  was  over 
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1  the  investigations  unit  in  Kansas  City  and  Julie 

2  Yanda  is  over  the  PLS  section  in  Kansas  City,  they 

3  agreed  that  they  would  put  together  the  blue  ribbon 

4  manual,  which  is  what  the  Kansas  City  operated  by 

5  because  there  were  no  national  rules  per  se  under  the 

6  new  supersite  structure. 

7  Q      Julie  Yanda  and  Richard  lorio  came  together 

8  in  order  to  promulgate  the  blue  ribbon  manual? 

9  A      The  blue  ribbon  manual,  yes. 

10  Q      That  regulated  the  conduct  of  criminal 

1 1  referrals,  among  other  things,  criminal  referrals  in 

12  Kansas  City? 

13  A      It  had  not  been  promulgated.   We  started 

14  drafting  them.    We  agreed  we  should  put  them  together 

15  in  March  of  1993  —  '94.    Pardon  me.    It  was  March  of 

16  1994,  at  a  meeting  where  all  the  investigators  and 

17  all  the  PLS  attorneys  met.   After  that  meeting,  it 

18  was  agreed  that  Lee  Ausen  and  1  would  work  together 

19  in  drafting  criminal  coordinator  procedures  that 

20  would  be  then  included  in  the  blue  ribbon  manual.    We 

21  started  drafting  those  procedures  and  before  we  had 

22  the  final  one  completed  and  adopted  by  the  blue 
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1  ribbon  committee,  the  June  procedure  directive  came 

2  out. 

3  MR.  SCHAUER:    I  want  to  clarify  -- 

4  BY  MR.  DINH: 

5  Q      Let  me  refer  you  to  JY  195.    Is  this  the 

6  June  17,  1993  directive  you  were  talking  about? 

7  A      Yes. 

8  Q      Does  that  refresh  your  memory  as  to  the 

9  year? 

10  A      1993. 

1 1  Q      The  blue  ribbon  negotiations  or 

12  promulgation  were  going  on  prior  to  this  directive 

13  came  out? 

14  A      Between  the  ~  we  started  in  the  month  of 

15  April  of  1993.    We  went  through  six  or  seven 

16  different  drafts  agreeing,  not  agreeing  on  different 

17  procedures.   We  were  just  completing  the  final  one 

18  and  had  it  submitted  to  the  blue  ribbon  committee  for 

19  approval  when  this  came  up. 

20  Q      So,  this  meeting  in  which  you  first  found 

21  out  about  the  criminal  referrals  relating  to  Madison 

22  Guaranty  was  in  September,  was  September  20,  1993? 


1  A      September  22nd. 

2  Q      September  22nd.    I'm  sorry. 

3  What  steps,  if  any,  did  you  and  Mr.  Adams 

4  discuss  relating  to  this  matter  that  has  come  to  your 

5  attention? 

6  A      We  really  didn't  talk  about  much  at  that 

7  time  at  all.    I  was  in  the  middle  of  trying  to  get 

8  another  lawsuit  filed.    He  simply  told  me  that  he  had 

9  met  with  her,  and  he  was  alarmed  by  some  of  the 

10  things  that  she  was  saying.    In  the  meantime,  he 

1 1  talked  to  the  U.S.  Attorney  and  had  limited  the  scope 

12  of  the  subpoena  and  was  taking  care  of  that  matter. 

13  Q      He  said  he  was  alarmed  by  some  of  what 

14  Ms.  Lewis  was  saying? 

15  A      Yes. 

16  Q      Specifically,  do  you  know  what  it  was  that 

17  he  was  alarmed  about? 

18  A      He  was  alarmed  at  the  type  of  allegations 

19  that  she  was  making,  such  as  the  now-seated  governor 

20  will  immediately  resign  upon  the  submission  of  these 

21  referrals.   He  was  concerned  that  she  initiated  the 

22  conversation  by  stating  that  Karen  Carmichael  and 
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1  Julie  Yanda  could  not  find  out  about  anything  she  was 

2  about  to  tell  him,  and  as  a  former  strike  force 

3  attorney  working  at  the  Department  of  Justice,  that 

4  put  him  on  alert  immediately. 

5  Q      By  the  sitting  governor,  to  whom  are  you 

6  referring? 

7  A      Now  I  know  that  it  is  Jim  Guy  Tucker  to 

8  whom  she  was  referring. 

9  Q      At  the  time  it  was  also  Jim  Guy  Tucker  who 

10  was  the  sitting  governor  of  Arkansas? 

11  A      I  guess  so.    I  don't  know.    I  wasn't  from 

12  Arkansas.   I  didn't  keep  track  of  who  was  governor  at 

13  the  time. 

14  Q      Do  you  know  what  specifically  the 

15  allegations  --  now  focusing  on  September  22nd  itself, 

16  when  you  were  having  these  conversations  with 

17  Mr.  Adams.    Did  he  or  did  you  know  what  specifically 

18  the  allegations  were  against,  say,  this  sitting 

1 9  governor  of  Arkansas? 

20  A      I  don't  know.    I  did  not  know.    I  had  no 

21  idea  if  Phil  did.    I  do  know  that  she  talked  to  him 

22  for  quite  a  while,  and  the  length  of  our  conversation 
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1  couldn't  have  been  over  three  to  four  minutes 

2  maximum. 

3  Q      But  he  was  alarmed  by  these  allegations 

4  that  she  was  telling  him  about? 

5  A      Yes. 

6  Q      Yet  he  did  not  review  any  criminal 

7  referrals  or  review  any  drafts  of  any  criminal 

8  referrals? 

9  A      I  don't  know.    I  don't  believe  he  did.    I 

10  believe  she  did  not  allow  him  to  see  any  of  them  at 

1 1  the  time. 

12  Q      Did  he  know  the  facts  behind  the 

13  allegations  about  which  Ms.  Lewis  spoke? 

14  A      No. 

1 5  Q      And  so  he  was  simply  alarmed  about  the  fact 

16  that  there  may  be  allegations  against  a  sitting 

1 7  governor? 

18  A      No. 

19  Q      What  was  he  alarmed  about  then? 

20  A      Her  demeanor  and  the  way  in  which  she 

21  presented  it  to  him. 

22  Q      And  we  have  subsequently  found  out  that  the 


4268 

49 

1  sitting  governor  has  been  indicted  by  the  Independent 

2  Counsel  with  charges  relating  to  Madison  Guaranty. 

3  A      That's  irrelevant.   The  concern  was  the 

4  manner  in  which  she  was  relaying  the  information  to 

5  Phil  Adams  before  he  had  seen  any  of  it.    He  was 

6  trying  to  deal  with  a  subpoena.    Evidently  the  U.S. 

7  Attorney  already  knew  about  it,  because  he  was  asking 

8  for  any  and  all  documentation.   He  was  the  attorney 

9  who  was  responsible  in  complying  with  the  subpoena, 

10  and  yet  he  had  no  referral  in  front  of  him.    That  was 

1 1  problematic  for  him. 

12  Q      So  it  was  the  process  rather  than  the 

13  allegations  themselves  that  he  was  concerned  about? 

14  A      Absolutely,  absolutely. 

15  Q      I  just  wanted  to  make  that  clear  because  I 

1 6  thought  you  said  it  was  the  allegations  that  were 

17  troubling  you  and  him. 

18  A      Well,  the  way  in  which  she  related  it,  yes, 

19  it  was  partly  the  substantive  portion  of  her 

20  conversation.   But  it  was  also  the  procedure  in  which 

21  she  was  telling  him  about  it.    There  is  nothing 

22  tangible  which  he  could  see  or  was  given,  and  yet  he 


1  is  being  given  fantastic  comments.   What  is  he 

2  supposed  to  do  about  it?   Yet  he  is  responsible  for 

3  this  institution.    It  is  problematic  for  him,  sure. 

4  Q      I  take  it  he  initiated  the  conversations 

5  with  Ms.  Lewis? 

6  A      I  believe  he  did.    He  was  trying  to  get  the 

7  documents  in  response  to  the  subpoena. 

8  Q      And  he  asked  her  questions  relating  to  the 

9  referrals  to  which  Mr.  Jackson  was  referring? 

10  A      I  don't  know.    I  have  no  idea. 

1 1  Q      Let  me  refer  you  to  Bates  stamp  KC  0018. 

12  It  is  an  E-mail  sent  by  Julie  Yanda  to  L.  Richard 

13  lorio,  bcc:  Karen  L.  Carmichael.   It  is  dated 

14  Thursday,  September  30,  16:51:44  CDT.    I  ask  you  to 

1 5  study  that. 

16  (Witness  examined  the  document.) 

17  MR.  DINH:    The  record  will  reflect  the 

18  witness  is  studying  the  E-mail  in  conjunction  with 

19  the  chronology  prepared  by  the  Kansas  City  office  to 

20  which  we  were  referring  earlier. 

21  THE  WITNESS:    Okay. 

22  BY  MR.  DINH: 
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1  Q      Can  you  read  me  the  first  two  sentences  of 

2  that  paragraph? 

3  A      "Richard,  I  just  want  to  tie  up  some  loose 

4  ends  here.   I  just  got  off  the  phone  with  Glion  and 

5  told  him  we  agreed  that  the  criminal  referrals  in 

6  this  matter  would  not  go  out  until  legal  had  a  chance 

7  to  review  the  proposed  referrals,  particularly  as  it 

8  relates  to  the  issues  of  double  jeopardy  and  statute 

9  of  limitations." 

10  Q      By  "Glion,"  I  take  it  that  means  Glion 

1 1  Curtis  to  whom  you  were  referring  earlier? 

12  A      Yes. 

13  Q      The  second  sentence  that  you  just  read  to 

14  us  refers  to  an  assurance  by  Mr.  lorio  that  the 

15  referral  would  not  go  out  without  first  going  through 

16  you;  that  is,  going  through  the  PLS  section? 

17  A      Having  legal  review. 

1 8  Q      Was  there  a  fear  that  this  was  going  to 

1 9  happen? 

20  A      Yes. 

21  Q      Did  these  fears  arise  within  the  PLS 

22  section? 
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1  A      Yes. 

2  Q      How  did  these  fears  come  about? 

3  A      I  don't  know  specifically  how  the  fears 

4  came  about  except  that  the  U.S.  Attorney  already  knew 

5  of  the  referrals  when  the  first  subpoena  came  in.    We 

6  did  not  get  tangible  physical  copies  of  the 

7  referrals,  and  this  is  even  without  the  backup 

8  documentation,  but  the  referrals  themselves,  until 

9  the  last  week  of  September.   I  don't  recall  which 

10  date  it  was.   I  believe  that  we  had  received  the 

1 1  referrals  on  the  30th,  and  I  don't  recall  whether  or 

12  not  the  attachments,  the  backup  documentation  was 

1 3  with  them  on  that  date  or  whether  we  got  them 

14  subsequent  to  that  date. 

15  Q      This  E-mail  was  dated  September  30th 

16  containing  the  assurance  that  the  referrals  would  not 

17  go  out  until  after  legal  review,  in  your  words. 

18  A      Uh-huh. 

19  Q      Is  it  safe  to  say  that  the  referrals  did 

20  not  reach  your  desk  before  September  30,  1993? 

21  A      That's  true. 

22  Q      And  you  said  it  arrived  subsequent  to  this 
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1  E-mail? 

2  A      No.    It  arrived  almost  simultaneously, 

3  maybe  like  i  1 :00,  right  before  lunch.    It  was 

4  somewhere  in  there. 

5  Q      On  the  same  day  as  this  E-mail,  after 

6  Ms.  Yanda  talked  to  Mr.  lorio  regarding  the 

7  referrals? 

8  A      No,  no.    Phil  went  and  picked  them  up. 

9  Q      I  mean  after  the  conversation  to  which  the 

10  E-mail  referred,  the  conversation  between  Richard 

1 1  lorio  and  Julie  Yanda. 

12  A      I  don't  know  which  came  first,  the  chicken 

13  or  the  egg.    I  don't  know. 

14  Q      It  was  on  September  30th  that  you  received 

15  the  referral? 

16  A      Yes. 

17  Q      There  were  some  discussions  prior  to  this 

18  which  led  to  these  conversations  between  Mr.  lorio 

19  and  Ms.  Yanda  relating  to  there  were  conversations  or 

20  fears  relating  to  the  referrals  going  out  without 

21  having  legal  review? 

22  The  record  will  reflect  the  witness  is 


1  studying  the  chronology. 

2  (Witness  examined  the  document.) 

3  A      Phil  Adams  picked  up  copies  of  the 

4  referrals.   The  first  time  he  picked  up  copies  of  the 

5  referrals,  he  did  not  have  any  supporting 

6  documentation  attached.  He  is  simply  was  handed  the 

7  referrals.   They  were  placed  on  my  desk  the  same  day 

8  as  the  conversation  to  which  this  is  referring. 

9  Q      I'm  just  simply  trying  to  establish  the 

10  following  facts.   You  testified  that  there  were  fears 

1 1  that  the  investigation  section  would  send  out  the 

12  referrals  without  clearing  it  through  the  PLS  section 

13  for  the  legal  review;  correct? 

14  A      Yes. 

15  Q      Were  there  discussions  within  your  office 

16  in  the  PLS  section  relating  to  these  fears? 

17  A      Yes. 

1 8  Q      These  fears  were  based  upon  your  —  what 

19  were  these  fears  based  upon? 

20  A      A  plethora  of  things,  a  plethora  of 

21  situations  that  had  arisen  with  the  investigators  and 

22  various  U.S.  Attorneys'  offices,  and  compounded  then 
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1  by  Ms.  Lewis's  comments  to  Phil  Adams  and  their 

2  discussion  on  the  21st. 

3  In  June  of  1993,  1  was  called  by  the 

4  Northern  District  of  Oklahoma  AUSA  in  charge  of  bank 

5  fraud  investigations  and  prosecutions.   The  reason  he 

6  called  me  was  to  set  up  a  meeting  where  he  wanted  to 

7  speak  to  me  face  to  face  about  problems  he  had  had 

8  with  the  RTC  investigations  unit. 

9  When  I  arrived  in  his  office,  he  proceeded 

10  to  tell  me  all  the  problems  that  he  had  had  with  the 

1 1  RTC's  referrals  and  how  they  had  all  been  unfounded, 

1 2  none  of  them  were  supported  by  any  facts,  that  they 

13  had  spent  exceptional  amounts  of  money  and  time  and 

14  special  authority  to  travel  from  their  district  up  to 

15  Kansas  City  to  review  documentation  which  was  not 

16  provided  to  them,  that  they  had  to  find  the  documents 

17  themselves. 

18  When  they  finished  finding  the  documents, 

19  none  of  it  panned  out  as  to  what  the  referrals 

20  stated,  and  that  the  people  he  was  most  angry  at  were 

21  the  same  people  who  had  written  these  new  referrals 

22  on  Madison,  Ms.  Lewis,  Mr.  Noyes,  those  people  within 
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1  the  criminal  division  of  the  Kansas  City 

2  investigative  office. 

3  Q      This  meeting  took  place  in  June  of  1993? 

4  A      This  took  place  in  June  of  1993. 

5  Q      Who  was  the  AUSA? 

6  A      Charles  McLaughlin.   The  OIG  officer  or 

7  person  ~  I  don't  know  what  they  refer  to  them  as,  1 

8  think  agents  ~  for  the  Tulsa  office  was  still  in 

9  Oklahoma  at  that  time.   He  also  sat  in  on  that 

10  meeting  with  the  AUSA.    His  name  is  Tom  McDade. 

1 1  The  bottom  line  to  the  conversation  was 

12  that  the  AUSA  didn't  trust  any  referral  written  by 

13  these  people,  and  if  he  ever  received  one  more 

14  referral  written  by  these  people  that  legal  had  not 

15  absolutely  put  their  blessing  on  and  agreed  that  this 

16  was  in  fact  a  legitimate  referral,  he  would  not 

17  accept  the  referral  and  he  would  seek  reimbursement 

18  for  all  of  their  time  and  energy  they  had  already 

19  wasted  to  date. 

20  Q      This  was  in  June  1993? 

21  A      Yes,  it  was. 

22  Q      Approximately  the  same  time  when  the 
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1  directive  was  issued  relating  to  legal  review  by  PLS? 

2  A      It  was  after  it.    It  was  the  end  of  June, 

3  possibly  the  1st  of  July.    But  I  think  it  was  the  end 

4  of  June. 

5  Q      The  end  of  June,  and  when  was  this 

6  directive  issued? 

7  A      The  17th  or  the  16th. 

8  Q      Of  June  1993? 

9  A      Yes. 

10  Q      So,  approximately  the  same  time,  within  a 

1 1  two-week  period  of  the  directive? 

12  A      Sure,  but  it  was  after  the  directive  had 

13  come  down. 

14  Q      So,  since  June  —  so,  this  plethora  of 

15  information  that  led  to  your  fears  had  started  in 

16  June  of  1993,  four  months  prior  to  your  hearing  of 

17  any  criminal  referrals  relating  to  Madison  Guaranty? 

18  A      No.    It  started  before  that.   Jean  Lewis 

19  had  been  assigned  to  another  institution  in  Arkansas 

20  involving  a  former  officer  and  director  with  whom  we 

21  also  had  bond  litigation  ongoing. 

22 Q      Tm  asking  specifically  about  the  fears 


1  that  led  you  to  doubt  that  the  criminal  referral 

2  would  be  processed  through  you  rather  than  sent 

3  directly  to  the  U.S.  Attorney's  Office  in  September 

4  22  through  September  30,  1993. 

5  MR.  ENDLER:    I  think  she  is  trying  to 

6  respond  to  that  question. 

7  MR.  DINH:    I'm  just  trying  to  clarify. 

8  THE  WITNESS:   The  fear  arose  from  the 

9  integrity  of  the  referral  and  the  integrity  of 

10  following  procedures  due  to  the  history  the  PLS 

1 1  division  had  with  that  group  of  investigators,  and 

12  the  history  was  much  longer  than  just  the  day  that  we 

13  found  these  referrals. 

14  BY  MR.  DINH: 

15  Q      Let's  talk  about  those  procedures.   I  will 

16  refer  you  back  to  JY  0195.    This  is  a  memorandum 

17  dated  June  17,  1993. 

18  Can  you  tell  me  who  the  memorandum  is 

19  fi-om? 

20  A      It  is  from  Dudine,  Hindes,  Barker  and 

21  Patchan. 

22  Q      Is  this  the  memorandum  that  set  up  the 


58 


4273 

59 

1  directive  as  far  as  the  appropriate  legal  review  of 

2  criminal  referrals? 

3  A      Yes. 

4  Q      Can  you  refer  me  to  the  specific  language 

5  in  that  memorandum  that  suggests  or  mandates  such 

6  review? 

7  A      The  first  paragraph  of  page  2,  stated 

8  number  2  under  the  term  "Policy." 

9  Q      Can  you  read  that  for  the  record. 

10  A      "Except  in  rare  circumstances,  criminal 

1 1  referrals  shall  be  reviewed  by  RTC  investigations  and 

12  legal  division  criminal  coordinators  before  they  are 

13  delivered  to  the  U.S.  Attorney  and  the  FBI  or  other 

14  investigative  agency." 

1 5  Q      Can  you  read  the  next  sentence  for  us. 

16  A      "RTC  criminal  coordinators  shall  make 

17  certain  that  all  required  information  and  support 

18  documents  are  provided." 

19  Q      Now,  the  RTC  criminal  coordinator,  that 

20  refers  to  the  legal  coordinator,  or  does  that  refer 

21  to  the  investigative  coordinator? 

22  A      Both. 


1  Q      So,  does  that  sentence  ~  what  do  you  read 

2  the  next  sentence  to  mean,  to  impose  an  obligation 

3  on,  the  "RTC  criminal  coordinators  shall  make  certain 

4  that  all  required  documentation  and  support  documents 

5  are  provided"?   That  speaks  to  both  criminal 

6  coordinators? 

7  A      Yes. 

8  Q      By  that,  you  mean  the  criminal  coordinator, 

9  investigations  have  to  make  sure  you  have  information 

10  and  support  documents  for  the  referrals  for  the 

1 1  purpose  of  your  review? 

12  A      That  would  be  part  of  it.    But  also  before 

13  it  went  to  the  U.S.  Attorney  or  FBI  agent,  that  all 

14  of  it  is  attached. 

15  Q      And  "all  of  it"  meaning  the  information  and 

16  support  documents? 

17  A      Yes. 

18  Q      But  there  is  no  substantive  provisions  as 

19  to  —  there  is  no  provision  for  any  substantive 

20  guidelines  as  to  how  your  review  should  be  conducted? 

21  A      No. 

22  Q      So  by  quote,  unquote,  "legal  review,"  do 
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1  you  mean  review  for  issues  of  law  or  do  you  mean 

2  review  by  the  legal  division? 

3  A      Well  -- 

4  MR.  ENDLER:    As  she  understands  this  memo. 

5  BY  MR.  DINH: 

6  Q      Yes,  and  as  you  understand  the  process  as 

7  related  to  your  review  conducted  in  September  of  1993 

8  or  in  October  of  1993. 

9  A      As  I  understand  this  procedure  and  policy 

10  directive,  legal  criminal  coordinator,  what  this 

1 1  means,  as  far  as  my  responsibilities  are  concerned,  I 

12  was  to  review  the  referral  before  it  went  out,  make 

13  sure  all  the  attached  documents  state  the  same  thing 

14  as  the  referral  and  do  as  I  am  to  do,  which  is  the 

15  responsibility  as  the  lawyers  to  do  a  legal  review  of 

16  the  referral. 

17  Q      By  what  do  you  mean  "legal  review"? 

18  A      Simply  that  the  documents  are  stating  the 

19  same  story  as  the  referral,  and  if  we  are  missing 

20  anything  legally,  then  we  should  add  it.    If  we  are 

21  stating  something  that  needs  to  be  addressed,  then  we 

22  need  to  address  it  there  before  we  send  it  on. 
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1  Q      And  you  conducted  such  a  review  with 

2  respect  to  the  criminal  referrals  relating  to  Madison 

3  Guaranty? 

4  A      Yes. 

5  Q      Those  referrals  were  referred  to  you  on 

6  September  30,  1993? 

7  A      Yes. 

8  Q      How  long  did  your  review  take, 

9  approximately? 

10  A      We  were  originally  given  four  weeks.   Then 

1 1  we  were  given  two  weeks.   As  it  turned  out,  we  were 

12  given  eight  days.   We  worked  until  4:30  and  5:00  in 

13  the  morning  four  nights  in  a  row  and  got  them  out  by 

14  noon  on  October  8th. 

15  Q      Let  me  refer  you  to  a  memorandum  dated 

16  October  7th  from  Karen  Carmichael  and  Philip  Adams  to 

17  Julie  Yanda  and  ask  you  to  study  that.   The  Bates 

18  stamp  is  PLS  000 IS. 

19  (Witness  examined  the  document.) 

20  Can  you  describe  this  memorandum  to  us. 

21  A      This  is  the  legal  review  we  made  of  the 

22  various  referrals  known  as  the  Madison  Guaranty 
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1  referrals. 

2  Q      It  is  a  written  review  of  your  work  with 

3  relation  to  these  matters? 

4  A      Yes. 

5  MR.  BRENNER:    This  relates  only  to  the 

6  second  set  of  referrals,  not  C0004. 

7  BY  MR.  DINH: 

8  Q      Is  that  correct? 

9  A      These  were  the  ones  that  were 

10  contemporaneous  with  the  September  referrals.   I 

1 1  don't  recall  which  ones  were  or  were  not  in  there. 

12  Q      These  were  the  referrals  made  on  September 

13  30,  1993  to  you  and  subsequently  passed  on  to  the 

14  U.S.  Attorney's  Office? 

15  A      Yes. 

16  Q      Can  you  tell  me  how  many  pages  was  this 

17  written  review  you  submitted? 

18  A      13  pages. 

19  Q      How  many  legal  reviews  of  criminal 

20  referrals  had  you  done  prior  to  this  review  of  these 

2 1  particular  referrals? 

22  A      None. 


1  Q      This  was  your  first  one? 

2  A      Yes. 

3  Q      Even  though  this  directive  has  been  in 

4  place  for  four  months? 

5  A      It  was  the  first  referral  I  had  obtained 

6  since  the  time  they  had  given  a  directive  down. 

7  Q      You  said  that  the  original  directive  was 

8  written  by  Jim  Dudine,  among  others? 

9  A      Yes. 

10  Q      The  June  17,  1993? 

11  A      Yes. 

12  Q      Have  you  seen  very  many  written  legal 

13  reviews,  obviously  beyond  the  time  of  this  legal 

14  review,  since  you  had  done  none  prior  to  that? 

15  A      I  have  done  four  since  that  time.   But  by 

16  that  time,  we  were  on  the  downhill  side  of  all  legal 

17  reviews.   Most  of  the  criminal  referrals  were 

18  submitted  immediately  or  within  six  months  of 

19  intervention. 

20  By  September  of  1993,  the  RTC  I  don't 

21  believe  intervened  in  any  more  institutions. 

22  Therefore,  few  criminal  referrals  were  being  made  at 
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1  that  time. 

2  Q      So,  this  legal  review  was  just  something 

3  that  came  up  for  a  short  period  of  time  toward  the 

4  end  of  the  criminal  referral  process  in  the  grand 

5  scheme  of  things? 

6  A      It  wasn't  novel.   The  legal  review,  as  far 

7  as  my  participation  in  legal  review,  this  was  the 

8  first  opportunity  that  I  had  been  given  to  do  a  legal 

9  review.   From  that  time  since,  I  have  looked  at  four 

10  more  and  have  done  written  reviews  of  those 

1 1  referrals. 

12  Q      Of  those  four,  how  many  were  written? 

13  A      All  of  them  were. 

14  Q      All  of  them  were  written? 

15  A      Yes. 

16  Q      Do  they  follow  the  similar  format  to  which 

17  you  had  ~ 

18  A      It  depended.   Typically  the  review  simply 

19  says  you  are  saying  this,  the  documents  are  saying 

20  this,  let's  add  more,  let's  add  different 

21  information,  check  this  out,  see  if  the  person  is 

22  still  alive  to  whom  you  are  referring  as  a  witness, 


1  those  kind  of  suggestions. 

2  Q      You  stated  this  was  your  first  legal  review 

3  that  you  had  done. 

4  A      Yes,  of  a  criminal  referral  for  the  RTC, 

5  yes. 

6  Q      Prior  to  conducting  this  review,  did  you 

7  talk  with  anybody  within  the  RTC  as  to  how  this 

8  review  should  be  done  and  what  kind  of  work  product 

9  would  come  out? 

10  A      Certainly. 

11  Q      And  would  it  come  as  a  surprise  to  you  that 

12  Mr.  Dudine,  who  was  the  author  of  the  June  17th 

13  directive  testified  before  us  that  up  to  the  point  of 

14  seeing  your  written  consultation  of  review  on  October 

15  7,  1993,  he  had  not  seen  any  other  written 

16  consultations  from  any  of  the  other  offices? 

17  A      It  doesn't  surprise  me  one  way  or  the 

18  other. 

19  Q      So  you  knew  that  written  legal  reviews  were 

20  not  a  common  occurrence  as  of  October  7,  1993? 

21  A      No. 

22  Q      You  did  not  know  that? 
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1  A      No. 

2  Q      But  you  had  talked  to  other  people 

3  regarding  what  is  expected  of  your  legal  review? 

4  A      1  spoke  with  Phil  Adams.    Phil  Adams  had 

5  worked  with  the  strike  force  there  in  the  Kansas  City 

6  Department  of  Justice.    He  was  very  used  to  doing 

7  reviews.   He  and  I  worked  on  this  together.   That's 

8  how  we  chose  the  format  because  of  the  time  allowed 

9  to  us  and  the  documentation  that  was  provided  to  us. 

10  We  were  simply  trying  to  distinguish  what 

1 1  was  in  the  referrals  from  what  the  backup 

12  documentation  was  saying  and  asking  them  to  make  the 

13  backup  documentation  in  the  referrals  state  the  same 

14  thing.   That  was  the  purpose  of  the  review. 

15  This  was  not  an  intention  of  authorization 

16  or  no  authorization  for  the  referrals  to  go  out. 

17  They  were  simply  a  review  and  a  summary  of  what  each 

18  were  saying  and  how  they  needed  to  coordinate  and 

19  suggestions  on  how  to  make  that  happen. 

20  Q      And  so  it  is  not  a  criticism  of  the 

21  referrals  itself;  is  that  what  you  are  telling  me? 

22 A      Critique,  maybe.   Criticism,  no.    What  it 
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1  is  is  telling  the  investigator  —  we  do  this  back  and 

2  forth  on  our  civil  cases.   I  don't  understand  what  is 

3  so  new  and  different  about  saying  the  same  thing  on  a 

4  criminal  case.   Your  documents  aren't  saying  what  you 

5  are  saying  in  the  review  or  in  the  referral,  make 

6  them  coordinate,  make  them  say  the  same  thing.    If 

7  this  is  really  what  the  documents  state,  then  say 

8  that  in  the  referral.  You  are  not  taking  into 

9  account  these  facts  that  are  before  you  and  that  you 

1 0  know  about.   Make  sure  that  you  state  that  in  the 

1 1  referral. 

12  That's  what  the  review  is  for. 

13  Q      You  based  this  model  of  this  review  on  Phil 

14  Adams's  experience  as  a  strike  force  attorney  in  the 

15  Department  of  Justice  in  the  Kansas  City  office? 

16  A      For  the  criminal  part.    The  other  method 

17  which  I  used  is  how  I  do  all  of  my  civil  cases.   We 

18  have  to  put  it  in  writing.    Every  quarter  the 

19  investigators  send  out  a  plan  of  investigation  that 

20  states  certain  things  they  believe  are  going  on  with 

21  the  civil  cases  and  each  claim  area  in  the  civil 

22  ciise. 
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1  I  write  back,  in  writing  you  have  stated 

2  this  but  this  is  what  is  really  going  on,  you  have 

3  stated  this,  this  part  is  correct,  this  part  is 

4  incorrect,  please  add  this,  don't  add  that,  whatever 

5  the  case  may  be. 

6  Q      Let  me  just  understand  a  little  bit  more 

7  with  respect  to  your  understanding  of  Phil  Adams's 

8  experience.  His  experience  was  with  the  strike  force 

9  as  an  attorney  in  the  U.S.  Attorney's  Office? 

10  A      Yes. 

1 1  Q      And  those  referrals  are  made  on  the 

12  basis  --  the  substantive  effect  of  those  referrals 

13  are  —  of  that  review  from  which  you  were  basing  your 

14  own  legal  review  was  a  decision  by  the  strike  force 

15  within  the  Department  of  Justice  whether  or  not  to 

16  prosecute  further  on  a  particular  matter? 

17  A      No. 

18  Q      What  was  the  purpose  of  those  reviews? 

19  A      I  have  no  idea  what  the  purpose  of  his 

20  reviews  were.    1  was  asking  him  for  help  and  we  were 

21  coordinating  it,  me  as  a  criminal  coordinator,  he  as 

22  the  assigned  attorney  on  Madison,  how  we  should 


1  review  these  referrals. 

2  In  reviewing  the  referrals,  my  estimation 

3  is  giving  the  investigator  direction  as  to  what  needs 

4  to  be  added  or  corrected,  clarified  or  whatever  the 

5  case  may  be  so  that  the  referrals  going  out  under  the 

6  agency's  label  are  correct.   That  is  my  intention, 

7  that's  what  the  intention  was  at  the  time  that  we  did 

8  the  reviews. 

9  Q      So  you  used  Phil  Adams's  model  for  how  to 

10  conduct  the  review  without  knowing  specifically  for 

1 1  what  purpose  that  model  was  originally  used? 

12  A      No.    I  did  not  use  a  model  of  Phil  Adams. 

13  We  started  this  at  5:30,  the  written  review.   We  were 

14  reviewing  the  referrals  from  the  time  we  got  them 

15  through  the  weekend  up  until  Friday,  when  everything 

16  was  completed. 

17  1  took  the  referrals  first  and  made  all  my 

18  notes  on  them.   Then  he  took  the  referrals  and  made 

19  his  own  notes  on  all  of  them.   Then  we  got  together, 

20  we  reviewed  and  coordinated  what  we  thought,  each  of 

21  us  individually  thought  was  missing  or  was  accurate 

22  or  inaccurate  on  the  referrals  versus  the 
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1  documentation. 

2  Q      You  said  you  started  this  at  5:30  on 

3  October  7? 

4  A      On  October  7th,  I  started  typing  it.    We 

5  didn't  start  it.    We  started  it  September  30th. 

6  There  is  no  secretary  that  is  going  to  work  until 

7  4:30  in  the  morning  to  type  that.    1  started  typing 

8  it. 

9  Q      You  started  typing  this  seven-page  document 

10  based  on  the  compendium  of  the  notes  you  prepared 

1 1  during  the  two-week  period  you  were  permitted  to 

12  conduct  this  legal  review? 

13  A      13-page  document,  yes. 

14  Q      Let  me  refer  you  to  Bates  number  KC  0089S. 

15  Can  you  identify  to  me  what  that  is. 

16  (Witness  examined  the  document.) 

17  A      These  are  my  handwritten  notes,  and  it  is 

1 8  probably  ~  these  are  the  notes  that  1  made  as  we 

19  were  discussing  each  of  our  individual  comments  on 

20  each  separate  referral. 

21  Q      These  are  the  notes  you  made  with  respect 

22  to  referrals  in  the  course  of  your  conducting  your 
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1  legal  review? 

2  A      These  are  the  notes  I  made  as  Phil  and  I 

3  were  discussing  what  each  of  us  had  found 

4  individually. 

5  Q      How  long  did  these  discussions  last?  When 

6  did  they  start  and  when  did  they  end? 

7  A      1  don't  recall. 

8  Q      Was  it  more  than  one  day? 

9  A      Yes. 

10  Q      This  was  all  continuing  throughout  the 

1 1  period  of  the  review? 

12  A      No.    I  reviewed  the  documents  individually 

13  from  September  30th,  whatever  day  that  was,  and  I 

14  believe  it  was  a  Friday,  maybe  a  Thursday.   I  worked 

15  the  entire  weekend  making  my  own  comments  and  legal 

16  review  of  the  referrals. 

17  Then  I  gave  them  all  to  Phil  for  the  same. 

18  Then  starting  Tuesday,  I  believe  ~  and  I  don't 

19  recall  if  it  was  Tuesday  or  late  Monday  —  I  don't 

20  recall  ~  but  I  believe  it  was  on  either  Tuesday 

21  night  or  Wednesday  night,  sometime  during  the  week, 

22  we  started  ~  we  each  took  our  separate  notes  and 
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1  then  we  went  through  each  of  them,  each  of  the 

2  referrals  and  we  started  making  master  lists  as  to 

3  those  things  which  we  believed  needed  to  be  stated  in 

4  a  legal  review. 

5  Q      So,  the  legal  review,  the  product  of  which 

6  was  the  October  17,  1993  memo  which  you  typed  up,  is 

7  a  compendium  of  all  these  concerns  that  you  thought 

8  needed  to  be  stated  in  that  review? 

9  A      Yes. 

10  Q      And  they  originated  from  notes  like  this 

1 1  which  I  have  shown  you  Bates  stamped  KC  0089S? 

12  A      Yes. 

13  Q      Can  you  read  the  first  line  of  these 

14  handwritten  notes. 

15  A      Starting  with  C? 

16  Q      Yes. 

17  A      "CR  0210,  probably  good  referral," 

18  underlined. 

19  Q      CR  0210  refers  to  one  of  the  criminal 

20  referrals  that  we  have  been  talking  about? 

21  A      Yes. 

22 Q      Let  me  refer  you  now  to  page  1 1  of  the 
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1  October  17  legal  review  memorandum.  Bates  stamped  PLS 

2  001  IS;  page  12  of  the  same  memo,  Bates  stamped  PLS 

3  0012S;  and  page  13  of  the  same  memo.  Bates  stamped 

4  PLS0013S. 

5  I'm  sorry.    I'm  misreading.   Just  to  page 

6  11  and  12,  PLS  11  and  12S. 

7  A      Yes. 

8  Q      Are  those  your  discussions  and  questions 

9  and  comments  with  respect  to  CR  0210? 

10  A      Yes. 

1 1  Q      And  as  I  see  it  here,  there  are  seven 

12  questions  that  you  had  with  respect  to  that  referral? 

13  A      Yes. 

14  Q      And  you  had  noted  before  in  your  notes  that 

15  this  was  probably  a  good  referral? 

16  A      Yes. 

17  Q      And  so,  the  process  here  is  you  were  just 

18  listing  the  questions  that  were  raised  in  your  mind 

19  even  though  this  was  admittedly  probably  a  good 

20  referral? 

21  A      Absolutely. 

22  Q      It  was  in  this  process  of  helping  the 
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investigators  out  and  trying  to  include  the  referral 
with  which  this  legal  review  was  written? 

A      Yes. 

Q      So,  it  is  again,  just  to  restate  your 
testimony  and  be  absolutely  clear  on  this,  it  was  a 
process  of  critiquing  or  assisting  the  investigative 
staff  and  not  as  criticism  of  the  investigative 
staff? 

A      Yes. 

Q      You  did  not  expect  that  you  had  any 
substantive  authority  to  hinder  the  filing  of  this 
criminal  referral  with  respect  to  going  on  to  the 
U.S.  Attorney's  Office? 

A      Absolutely  not. 

Q      And  as  a  matter  of  fact,  do  you  know  what 
Julie  Yanda  did  with  this  interoffice  memorandum 
dated  October  7,  1993? 

A      Yes,  I  do. 

Q      What  did  she  do? 

A      She  E-mail  attached  it  to  all  of  the  people 
to  whom  she  reports,  and  they  had  it  immediately  upon 

the  time  that  she  had  given  them,  Richard -lorio,  Jim 
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Dudine,  all  those  people  and  the  investigators  who 
would  have  access  to  the  referrals,  and  this  was  our 
legal  review  of  the  referrals. 

It  was  supposed  to  have  been  out  by  noon  on 
Friday,  October  8th.    She  had  given  them  her  word 
that  all  our  legal  review  would  be  completed  by  that 
time,  and  we  had  it  to  her.    She  did  some  clerical 
changes,  things  like  moving  commas  and  those  kind  of 
things  around,  and  then  simply  sent  it  to  them. 

Q      This  was  October  8,  1993? 

A      Yes. 

Q      Is  this  the  normal  process  with  which  these 
criminal  referrals  are  treated? 

A      I  have  no  idea.   This  was  the  first  one 
that  I  had  done  a  legal  review  on.    By  this  time  we 
were  getting  pressure  from  everyone  to  release  these, 
to  quit  standing  in  the  way.    We  were  first  given 
four  weeks.   Then  it  was  down  to  two  weeks  and  then 
it  was  down  to  eight  days. 

I  was  not  involved  in  who  she  was  giving 
these  to,  who  was  asking  her  for  us  to  hurry  up,  who 
was  talking  to  her  in  any  way,  shape  or  form.    She 
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1  would  simply  come  to  my  door  and  say  you  have  two 

2  weeks.   Then  she  came  to  my  door  again  and  said  I 

3  told  them  they  would  have  them  by  Friday  at  noon,  get 

4  it  done.   So  we  did. 

5  Q      As  a  matter  of  fact,  do  you  know  what 

6  handled  the  criminal  referrals  on  October  8? 

7  A      No. 

8  Q      Do  you  know  if  they  were  referred  to  the 

9  U.S.  Attorney  on  October  8,  1992? 

10  A      I  saw  a  transmittal  the  next  Tuesday  that 

1 1  said  they  had  gone  out  on  the  date  we  submitted  our 

12  review. 

13  Q      Your  legal  review  was  completed  on  October 

14  8  and  the  criminal  referrals  were  also  submitted  on 

15  Octobers,  1993? 

16  A      Yes. 

17  Q      Have  you  subsequently  reviewed  the  criminal 

18  referrals  that  went  to  the  U.S.  Attorney's  Office? 

19  A      No. 

20  Q      So  you  don't  know  whether  any  of  your 

21  suggestions  or  comments  or  concerns  were  addressed  by 

22  Julie  Yanda  and  heeded  by  the  various  people  before 

78 

1  the  criminal  referrals  went  out? 

2  A      Only  because  of  the  timing  involved.   I 

3  make  the  assumption  that  no  changes  were  made  because 

4  there  is  not  enough  time  to  make  any  of  those  changes 

5  and  get  them  out  in  the  same  day. 

6  Q      There  was  no  pressure  to  get  them  out  on 

7  the  same  day,  was  there? 

8  A      I  don't  know.    There  wasn't  on  my  side.   I 

9  mean,  1  had  a  deadline.   I  met  the  deadline.  That's 

10  it.   That's  all  I  know. 

11  Q      So  if  changes  were  needed  to  be  made,  they 

12  certainly  could  have  been  made  and  then  the  referral 

1 3  have  been  sent  on  a  subsequent  date? 

14  A      Yes,  sir. 

1 5  Q      Let  me  refer  you  back  to  the  last  sentence 

1 6  of  the  first  page  of  your  October  1 993  memorandum 

17  Bates  stamped  PLS  001 S.    Can  you  read  the  last 

18  sentence  of  that  page  for  me. 

19  A      Under  the  term  "Scope"? 

20  Q      Yes. 

21  A      "We  base  our  conclusion  solely  on  our 

22  review  of  these  documents." 
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1  Q      "These  documents"  are  which  documents? 

2  A      The  documents  are  those  that  were  attached 

3  to  the  referrals. 

4  Q      And  reading  your  memorandum,  they  refer  to 

5  the  documents  within  the  professional  liability  files 

6  as  well  as  the  Special  Counsel  investigative  report 

7  prepared  by  the  law  firm  of  Borod  &  Huggins? 

8  A      Yes. 
Q      These  are  the  only  documents  that  you  base 

your  conclusion  upon,  according  to  this  last  sentence 
of  your  ~ 

A      They  were  the  only  documents,  yes. 

Q      Was  there  any  other  information  that  are 
not  documents  upon  which  you  base  your  conclusions? 

A      Yes. 

Q      Can  you  tell  me  what  it  is. 

A      Phil  Adams  had  several  phone  calls  with  the 
U.S.  Attorneys  in  Little  Rock,  and  so  some  of  his 
information  was  also  based  on  that.    One  of  the 
discussions  I  believe  that  we  also  put  in  there  was 
knowing  that  Mr.  McDougal  had  been  acquitted  and  who 

had  been  acquitted.   We  didn't  have  copies  of  the 
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1  indictment  at  the  time  that  we  did  the  review,  but  we 

2  were  told  verbally  by  the  AUSA  who  had  been  indicted 

3  and  who  had  been  acquitted  and  what  transactions 

4  there  were. 

5  Q      Do  you  know  who  Mr.  Adams  talked  to  at  the 

6  U.S.  Attorney's  Office? 

7  A      I  don't  recall  right  now. 

8  Q      Now,  as  I  recalled  earlier,  you  expressed 
some  consternation  with  the  fact  that  the  U.S. 
Attorney's  Office  had  heard  about  work  on  these 
pending  criminal  referrals  by  the  RTC. 

A      Yes. 

Q      And  that  raised  a  question  in  your  mind  how 
they  came  about  this  information? 

A      Yes. 

Q      That  raised  fears  in  your  mind  regarding 
whether  the  investigators  themselves  may  be 
subverting  the  process  through  which  —  the  normal 
process  of  handling  the  criminal  referrals  within  the 
RTC? 

A      Yes. 

Q      Does  that  normal  process  include  Mr.  Adams 
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1  talking  with  the  AUSA  regarding  the  substance  of  the 

2  criminal  referrals  that  he  was  reviewing? 

3  A      We  called  after  we  got  the  referrals 

4  because  there  was  reference  to  earlier  referrals 

5  within  the  referrals  and  also  litigation  handled  by 

6  the  AUSAs. 

7  So  we  called  the  AUSA  to  find  out  what 

8  litigation  and  acquittal  and  indictments  to  which 

9  these  were  referring,  because  they  were  not 

10  attached. 

11  Q      So,  the  information  you  got  from  the  AUSA 

12  was  limited  to  these  subject  matters;  that  is,  the 

13  lawsuit  against  or  the  prosecution  against 

14  Mr.  McDougal  and  the  subsequent  indictment  and  the 

15  other  matters  that  the  AUSA  would  have  firsthand 

16  knowledge  of? 

17  A      Absolutely. 

18  Q      In  addition  to  phone  calls  made  by 

19  Mr.  Adams  to  the  AUSA,  did  you  rely  on  any  other 

20  information,  documentary  or  otherwise,  in  conducting 

21  the  legal  review  between  September  30th  and  October 

22  7th? 

1  A      No. 

2  Q      Can  I  refer  you  to  page  7  of  your  legal 

3  review.  Bates  stamped  PLS  0007S.   This  relates  to 

4  criminal  referral  number  CR  0196. 

5  Can  you  read  for  us  your  concern  number  6 

6  with  respect  to  this  referral. 

7  A      "Number  6,  could  the  four  $3000  checks  be 

8  relevant  to  a  fundraiser  event  for  couples  (i.e., 

9  banquet,  gala,  et  cetera)  for  which  the  tickets  cost 

10  $1500  a  person  (in  1985,  the  legal  limit  was  not 

11  $1000  but  was  $1500)." 

12  Q      Do  you  know  whether  this  was  your  concern 

13  or  this  was  Mr.  Adams's  concern? 

14  A      It  was  both. 

15  Q      Can  you  tell  me  what  was  the  basis  of  that 

16  question  or  concern  that  you  both  shared? 

1 7  A      The  way  in  which  the  referral  was  stated 

1 8  simply  added  ~  they  were  accusing  ~  the  referral 

19  was  accusing  certain  people  of  contributing  ftinds 

20  fi-om  the  Whitewater  Development  Corporation,  I 

21  believe  ~  I  don't  recall  exactly,  I  would  have  to 

22  have  the  referral  right  here  ~  taking  moneys  fi-om  a 
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loan  and  then  contributing  those  funds  illegally  to  a 
political  campaign.   The  emphasis  was  on  the  amount. 

Working  around  political  process,  it  seemed 
to  me,  since  all  of  them  were  dated  the  same  date, 
that  what  we  are  talking  about  here  was  some  kind  of 
political  campaign  contribution,  usually  it  is  a  gala 
or  a  meal  where  contributors  pay  the  same  amount, 
because  the  suspicion  from  the  investigator  was  it 
was  all  in  the  same  amount,  equal  amounts  and  it  was 
all  contributed  on  the  same  day. 

Well,  in  my  mind  that  means  there  was  some 
kind  of  political  function.    So  that's  why  I  wrote 
the  first  part  of  it  as  could  this  be  for  a  political 
function,  and  the  second  part,  and  I  think  it  was 
Phil  ~  I  don't  know.    I  know  we  discussed  it.    But  I 
think  he  was  the  one  that  went  to  the  library  and 
researched  how  much  the  legal  contributions  were  at 
the  time  that  these  were  made. 

Q      Phil  was  the  one  who  researched  the 
campaign  contribution  limits? 

A      I  believe  so. 
Q      The  relevance  of  that,  of  course,  is  that  a 
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$1000  limit  may  be  legal  whereas  a  $1500  limit  may  be 
illegal? 

A  Vice  versa,  I  believe.  It  was  1500  and 
then  it  was  shrunk  to  1000.  At  the  time  it  was 
contributed,  1500  was  legal. 

Q      That  was  the  point  of  my  question,  and 
actually  it  was  not  vice  versa.   At  the  point  you 
were  conducting  this  legal  review  and  writing  up  this 
document,  $1000  was  the  legal  campaign  contribution 
limit  and  previous  to  that  $1500  was  the  maximum 
legal  contribution  limit.    Therefore  research  would 
have  to  be  conducted  as  to  when  the  amount  shrunk,  in 
your  words,  to  $1000. 

A      No.    Even  though  that  may  be  true,  our 
emphasis  was  on  how  much  the  legal  limit  was  at  the 
time  that  the  contributions  were  made,  and  we  simply 
wanted  to  find  out  what  they  were  in  1985.    That's 
what  we  checked  on. 

Q  So  you  wanted  to  make  sure  that  even  if 
this  were  made  for  a  political  fundraiser,  that  they 
were  not  in  violation  of  any  campaign  financing  laws? 

A      Correct. 
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1  Q      Do  you  know  who  the  checks  were  made  out 

2  to? 

3  A      Yes.    I  need  the  copies  of  the  checks.   The 

4  checks  were  attached  to  this.    I  believe  the  checks 

5  were  made  to  the  campaign,  political  campaign  fund. 

6  Q      So,  it  was  made  to  a  political  campaign 

7  fund? 

8  A      Yes. 

9  Q      So,  indeed,  it  was  a  fundraiser  of  some 

10  sort  that  led  to  these  checks? 

11  A      It  appears  so.    I  believe  that  that's  what 

12  happened. 

13  Q      They  were  contributions  to  a  political 

14  campaign  fund? 

15  A      Yes. 

16  Q      So,  the  natural  question  that  arose  was 

17  were  they  legal  contributions. 

18  A      Yes. 

19  Q      And  your  testimony  is  that  it  was  insight 

20  that  led  you  to  question  whether  these  $3000  checks 

21  were  in  the  phrasing  of  the  questionable 

22  contributions  for  a  fundraiser  for  the  maximum 


1  amount  — 

2  A      Logical  deduction.   The  investigator  said 

3  each  check  was  for  3000,  how  dare  they,  the  limit  was 

4  1000.    It  said  remitter  on  the  bottom,  Mr.  and  Mrs., 

5  my  mind  said  that  is  two  people,  that  is  1500.    I 

6  wonder  if  the  limit  is  1500.    We  checked  it.    It 

7  was.   It  is  just  a  logical  deduction. 

8  Q      It  is  out  of  mere  happenstance,  as  it  were, 

9  the  prescience  of  your  legal  deduction,  it  was 

10  reported  in  the  press  that  indeed  these  contributions 

1 1  were  for  particular  fundraisers  and  they  were  checks 

12  for  specific  couples? 

13  A      Yes. 

14  Q      And  you  relied  on  no  other  information  or 

15  documentation  or  conversations  other  than  your 

16  internal  logical  deduction  to  raise  this  concern? 

17  A      Absolutely. 

18  Q      Did  you  have  occasion  to  talk  to  a  person 

19  named  April  Breslaw  during  this  period  of  time  of  the 

20  referrals? 

21  A      Yes,  I  did. 

22  Q      Who  is  April  Breslaw? 
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A      April  Breslaw  is  a  PLS  attorney  in 
Washington  originally  assigned  the  responsibility  of 
the  professional  liability  claims  arising  out  of 
Madison  Guaranty. 

Q      She  is  assigned  to  this  specific 
institution? 

A      She  was  at  one  time. 

Q      And  in  what  context  did  you  talk  with  or 
have  contact  with  Ms.  Breslaw  during  the  conduct  of 
your  legal  review? 

A      When  I  received  the  referrals,  there  was  a 
list  of  people  in  my  mind  that  I  needed  to  contact  to 
fmd  out  if  they  had  additional  information  that 
could  shed  light  on  any  of  these  transactions  which 
were  referred  in  the  referral. 

When  we  do  a  professional  liability  review, 
earlier  I  stated  that  there  are  case  reviews  of 
target  transactions.   The  referrals  were  in  a  form 
that  I  found  cryptic  in  that  they  would  refer  to  XYZ, 
Inc.  loan  and  then  make  a  conclusory  statement  in 
regard  to  that  loan. 
But  I  didn't  know  anything  about  the 
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transaction.   So  I  didn't  know  if  in  fact  that  was 
true.    So,  I  was  looking  for  the  case  reviews  on  that 
particular  transaction. 

So  I  called  April  Breslaw,  asked  her  if  we 
had  done  a  D&O  investigation,  because  that  is  the 
first  question,  if  yes,  you  know  there  is  going  to  be 
case  review.   She  said  we  closed  that  out,  we 
continued  with  litigation  on  the  accounting 
malpractice  or  accounting  liability. 

Accounting  liability,  you  don't  get  into 
specific  transactions.   You  simply  go  on  to  loss  of 
the  institution  and  the  actions  or  inactions  of  the 
accounting  firm. 

MR.  BRENNER:    For  the  record,  D«&0  stands 
for  directors  and  officers  liability? 

THE  WITNESS:    Yes. 

She  said  no,  they  didn't  have  any  case 
write-ups  on  any  of  the  loans,  but  there  was  a  record 
known  as  the  Borod  &  Huggins  report.   She  said  one  of 
the  investigators  in  the  Kansas  City  office  had 
already  asked  her  for  it  and  she  was  sending  a  lot  of 
documents  down  to  him  and  she  would  be  glad  to  also 
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1  send  me  a  copy  of  the  Borod  &  Huggins  report. 

2  BY  MR.  DINH: 

3  Q      She  was  one  of  the  persons  who  provided 

4  documents  which  you  relied  upon  to  conduct  your 

5  review? 

6  A      That  Borod  &  Huggins  report  to  which  I 

7  referred  to  in  the  bottom  of  that  first  page,  yes. 

8  Q      Did  she  provide  to  you  any  other  document 

9  or  information  during  the  conduct  of  your  review? 

10  A      No. 

1 1  Q      She  did  not  talk  with  you  ~  strike  that. 

12  Did  you  during  the  conduct  of  your  review 

1 3  have  any  further  contact  with  her? 

14  A      I  don't  recall  that  I  did  during  that 

15  period  of  time.    I  do  know  that  I  spoke  with  her  a 

16  total  of  maybe  five  minutes  on  either  two 

1 7  conversations  or  an  E-mail  verifying  that  1  had 

18  received  the  Borod  &  Huggins  report.    1  don't  believe 

19  that  we  really  discussed  anything  else  at  the  time. 

20  But  mostly,  it  surrounded  the  Borod  & 

21  Huggins  report  and  any  documentation  that  she  may 

22  have  in  her  possession  that  could  help  me  with  review 


1  to  any  target  transaction. 

2  Q      She  did  not  talk  to  you  substantively  about 

3  the  transactions  themselves? 

4  A      No. 

5  Q      She  did  not  talk  to  you  regarding  any  legal 

6  liability  or  questions  that  may  come  out  of  any 

7  representations  of  any  professionals  in  relation  to 

8  Madison  Guaranty? 

9  A      No. 

10  Q      Do  you  know  who  Ken  Foust  is? 

11  A      Yes. 

12  Q      Who  is  it? 

13  A      He  is  an  investigator. 

14  Q      In  Kansas  City? 

15  A      Yes. 

16  Q      Did  there  come  a  time  when  Ken  Foust  sent  a 

17  request  to  you  or  somebody  in  the  PLS  section  for 

18  information  relating  to  Madison  Guaranty  Savings  & 

19  Loan  Association? 

20  A      Yes. 

21  Q      What  was  the  substance  of  that  request? 

22  A      That  was  a  whole  different  area  of  review 
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than  what  I  was  doing  on  the  criminal  review.   I 
don't  know  when  it  got  started.   I  know  it  was  prior 
to  the  time  that  I  was  doing  the  criminal  review,  but 
I  was  not  aware  of  it  until  the  Borod  &  Huggins 
report  came  up. 

She  was  sending  all  of  the  documents  to 
us.  So  they  all  came  into  the  PLS  office  and  he 
reviewed  them  there  at  our  office.  That  was  the 
first  time  that  I  knew  that  he  was  involved  in  it. 
Anything  having  to  do  with  that,  I  wasn't  involved 
in. 

Q      By  "she,"  you  meant  April  Breslaw? 

A      Yes. 

Q  He  came  to  your  office  in  order  to  review 
the  documents  April  Breslaw  provided  to  you  with 
respect  to  your  review? 

A      No.    She  was  sending  them  out.    She  simply 
sent  them  to  legal  as  opposed  to  sending  them  over  to 
investigations.   She  simply  sent  them  to  the  PLS 
office.   As  a  PLS  office,  they  were  sent  and  put  into 
a  room.    I  simply  took  a  copy  of  the  Borod  &  Huggins 
report. ^^ 
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1  Q      She  sent  more  documents  than  simply  the 

2  Borod  &  Huggins  report? 

3  A      There  was  a  box  of  them. 

4  Q      He  had  access  and  in  fact  referred  to  these 

5  documents  in  the  conduct  of  his  investigation? 

6  A      Yes. 

7  Q      This  was  independent  from  your  own  legal 

8  review  of  these  nine  criminal  referrals? 
A      Yes. 
Q      Did  there  come  a  time  when  he  made  an 

E-mail  request  for  information  to  Julie  Yanda  and 
Richard  lorio  —  let  me  refer  you  to  KC  003 1  ~  for 
information  relating  to  Madison  Guaranty  and  his 
investigation? 

A      Yes. 

Q      Can  you  describe  to  me  what  the  substance 
of  that  request  was?   What  sort  of  information  was  he 
seeking? 

A      He  was  seeking  a  deposition  taken  on 
Beverly  Bassett  and  documents  in  connection  with  the 
Seth  Ward  investigation. 

Q      The  deposition  of  Bassett  was  in  connection 
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1  with  the  litigation  surrounding  Frost  &  Company? 

2  A      Yes. 

3  Q      And  this  request  was  ultimately  forwarded 

4  to  you? 

5  A      Yes. 

6  Q      What  actions  did  you  take,  if  any,  with 

7  respect  to  this  request? 

8  A      I  didn't  take  any.   Julie  copied  both  Phil 

9  and  I  on  anything  to  do  with  Madison  at  that  time. 

10  This  would  concern  Phil  more  than  it  would  concern 

1 1  me.   I  simply  knew  where  the  documents  were. 

12  Q      So  Phil  took  further  actions  on  this 

1 3  request? 

14  A      I  don't  know.    It  just  would  have  concerned 

15  him  more  than  me  since  he  was  the  responsible 

16  attorney  for  Madison. 

17  Q      Let  me  refer  you  to  KC  0032,  an  E-mail  from 

18  Julie  Yanda  dated  October  7,  1993,  16:30:02, 

19  addressed  to  Philip  Adams  and  Karen  L.  Carmichael. 

20  Can  you  read  the  last  sentence  of  that  for  me. 

21  A      "Can  you  contact  April  and  find  out  if  she 

22  knows  the  answers.   If  not,  let's  talk  about  how  to 


1  get  this  for  Ken." 

2  Q      By  "this  for  Ken,"  I  presume  that  that  was 

3  his  earlier  request  for  information  he  thought  was 

4  relevant  to  his  investigation? 

5  A      Yes. 

6  Q      And  my  next  question  was  actually 

7  encompassed  in  the  last  question.    Is  it  your 

8  understanding  that  the  reason  why  he  was  requesting 

9  this  information  was  that  he  thought  it  was  relevant 

10  to  this  investigation? 

1 1  A      Evidently.    That's  the  day  before  my  review 

12  is  due.    I  may  have  been  copied  on  E-mail.   It  didn't 

13  mean  that  I  was  responding  in  some  way.   My 

14  responsibility  was  to  the  criminal  review. 

15  Q      I  understand  at  the  time  there  were  a  lot 

16  of  things  going  on  on  your  plate.   I  simply  ask  you 

17  these  questions  because  these  E-mails  show  that  they 

1 8  copied  you  and  at  some  point  or  another  it  was  sent 

19  to  you. 

20  A      Yes. 

21  Q      Let  me  refer  you  then  to  the  Friday, 

22  October  8,  1993  E-mail  from  April  Breslaw  to  Ken 
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Foust  cc:  Yanda,  lorio,  Adams  and  Carmichael.   Can 
you  study  that  for  me. 

(Witness  examined  the  document.) 
Can  you  read  for  me  when  you  are  finished 
the  first  sentence  of  the  second  paragraph  of  that 
E-mail  relating  to  the  Beverly  Bassett  deposition. 

A      "If  you  are  still  following  up  on  the 
reporter's  allegations  that  Mrs.  Clinton  made  calls 
to  Ms.  Bassett  regarding  securities  offering  in  1984 
or  1985,  I  can  tell  you  that  that  matter  was  not  in 
any  way  relevant  to  the  Foust  malpractice  case. 

Q      Mr.  Foust  wasn't  asking  Ms.  Breslaw  for  an 
opinion  as  to  what  is  relevant  or  what  is  not,  was 
he? 

A      I  have  no  idea. 

Q      You  did  not  know  what  Mr.  Foust  was  working 
on  as  far  as  his  investigation  was? 

A      No,  I  did  not. 

Q      To  the  best  of  your  knowledge  and 
recollection,  do  you  know  if  Ms.  Breslaw  knew  what 
investigation  he  was  working  on? 

A      I  have  no  idea. 
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Q      This  was  unsolicited  advice  to  Mr.  Foust 
from  Ms.  Breslaw  as  to  what  is  relevant  to  ~ 

A      No,  that's  not  true.    I  just  don't  know.    I 
was  not  privy  to  their  conversations.   I  simply  was 
copied  on  an  E-mail.    I  have  no  idea  what  their 
conversations  were  prior  to  that,  whether  that  ~ 
whether  this  is  a  response  to  the  earlier  E-mail 
only.    I  was  simply  copied  on  this  response.   I  don't 
know  what  she  was  referring  to,  nor  was  I  privy  to 
those  conversations. 

Q      Fair  enough.   Thanks. 

THE  WITNESS:    I  would  like  to  take  a 
break. 

(Recess.) 

BY  MR.  DINH: 

Q      Let  me  refer  you  to  Bates  stamp  KC  0003 S, 
an  E-mail  dated  Wednesday,  October  13,  1993,  13:38:37 
CDT  from  Karen  Carmichael  to  JFY  and  PJA. 
Can  you  tell  me  who  JFY  is? 

A      Julie  Yanda. 

Q      PJA? 

A      Phil  Adams. 
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1  Q      Can  you  read  for  me  the  last  sentence  of 

2  that? 

3  A      "As  you  will  remember,  the  ethics  program 

4  director  is  the  subject  of  the  phone  call  we  received 

5  from  Washington  two  weeks  ago  with  regard  to  the 

6  review  of  the  Madison  referrals." 

7  Q      To  what  conversation  were  you  referring  to? 

8  A      When  we  were  doing  our  referrals,  in  the 

9  middle  of  that  time  I  received  a  phone  call  from 

10  Washington  from  one  of  the  criminal  liaisons  who  sits 

1 1  on  the  bank  fraud  working  group  with  the  DOJ. 

12  I  don't  recall  who  it  was.    It  has  to  be 

13  one  of  three  people,  though.    It  was  either  Carl 

14  Gamble,  Greg  Golden  or  Tracy  Whitaker. 

15  Q      Why  did  you  say  it  has  to  be  one  of  these 

16  three  people? 

17  A      Because  they  are  the  only  three  people  in 

18  the  RTC  that  sit  on  that  committee. 

19  Q      So  you  talked  to  one  of  these  three  people 

20  rather  than  the  DOJ  person  yourself? 

21  A      Correct. 

22 Q      This  person  had  had  a  conversation  with  the 
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1  DOJ  person? 

2  A      Yes. 

3  Q      Do  you  know  who  that  DOJ  person  is? 

4  A      No. 

5  Q      Do  you  know  if  it  was  Kevin  Carver,  who  was 

6  the  deputy  chief  of  the  fraud  section? 

7  A      I  was  not  told. 

8  Q      But  it  was  somebody  in  the  bank  fraud  unit? 

9  A      Bank  fraud  working  group,  which  is  the 

10  agencies  that  meet  together  weekly  or  periodically, 

1 1  and  they  go  over  common  targets,  those  kind  of 

12  things.   The  topic  of  the  conversation  was  to  find 

13  out. 

14  Q      Which  conversation  are  you  talking  about? 

15  The  DOJ? 

16  A      When  I  received  the  phone  call,  the  person, 

17  one  of  those  three  people  had  just  come  back  from  the 

18  bank  fraud  working  group  meeting,  and  at  the  bank 

19  fraud  working  group  meeting,  somebody  at  DOJ  took 

20  them  aside  and  said  what  the  hell  is  going  on  at  the 

21  RTC?   And  he  or  she  said,  what  are  you  talking 

22  about?   And  that  person  responded,  who  is  Lee  Ausen? 
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And  they  said,  I  don't  know,  why?   And  they  said  that 
they  had  received  a  phone  call  from  the  field  asking 
for  information,  and  I  believe  it  was  to  the 
committee  chairman  of  the  conflicts  committee  at  DOJ, 
and  the  reason  that  they  were  upset  was  that  they 
were  breaching  —  this  phone  call,  by  coming  from  the 
field  and  the  RTC  directly  to  the  committee  chairman 
was  breaching  all  kinds  of  protocol. 

Q      Let's  back  up.    This  phone  call,  separate 
from  the  two  phone  calls  we  were  talking  about 
before,  was  coming  from  the  field  and  RTC? 

A      Lee  Ausen  had  made  a  phone  call  directly  to 
a  committee,  I  believe  it  was  the  conflicts  committee 
or  some  type  of  executive  committee  and/or  executive 
chairperson  of  some  sort. 

Q      Committee  of  what  agency? 

A      DOJ. 

Q      Of  the  Department  of  Justice? 

A      Yes. 

Q      And  it  was  Lee  Ausen? 

A      At  main  Justice.   The  name  was  Lee  Ausen. 
So,  the  RTC  person  who  sits  on  the  bank 


fraud  working  group  called  me  and  relayed  the 
conversation  that  he  had  had  with  the  DOJ  person  who 
sits  on  the  bank  fraud  working  group  because  they 
were  very  insulted,  upset,  offended  that  people  from 
the  RTC  field  office  were  directly  contacting  main 
Justice  executive  people  and  not  going  through  the 
appropriate  channels. 

Q  Do  you  know  what  was  the  substance  of  the 
contact  between  Mr.  Ausen  and  the  ethics  committee 
person? 

A      I  don't  recall  if  at  that  time  during  the 
conversation  I  knew  what  it  was.    Subsequently,  it 
seems  to  me  that  it  had  to  do  with  a  former  referral 
that  RTC  had  made  and  that  the  executive  office 
supposedly  had  responsibility  for  at  that  time. 

Q      And  it  was  an  inquiry  as  to  the  progress  of 
this  referral? 

A      It  just  had  to  do  with  it.    That's  all  I 
know. 

Q      It  related  to  this  referral? 

A      Right. 

Q      So  the  substance  of  the  conversation  is 
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1  objectionable,  but  the  objection  from  the  Department 

2  of  Justice  is  one  of  procedure,  of  protocol? 

3  A      Yes,  absolutely. 

4  Q      This  Department  of  Justice  person  from  the 

5  bank  fraud  working  group  was  offended,  in  your  words, 

6  that  Lee  Ausen  had  contacted  the  executive  office  of 

7  the  Department  of  Justice  directly? 

8  A      Yes. 

9  Q      Can  you  identify  for  me  more  narrowly  what 

10  you  mean  by  the  "executive  office"? 

1 1  A      No,  1  don't.    That's  what  1  was  told,  and  1 

12  believe  ~  I  believe  it  probably  was  some  type  of 

13  conflicts  committee  or  ethics  committee.   I  want  to 

14  say  it  was  ethics.   I  don't  know.    It  was  an 

15  executive  committee  person. 

16  Q      Why  did  you  think  it  was  an  ethics  or  a 

17  conflicts  person?   Did  you  think  there  was  a  conflict 

18  or  an  ethical  breach  of  some  sort? 

19  A      No,  no,  no.    Because  at  the  end,  this 

20  E-mail  to  which  you  just  referred  me  to  says 

21  "Ethics."   I  recall  it  being  some  special  committee, 

22  be  it  some  type  of  executive  type  committee  that 
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1  notified  the  bank  fraud  working  group  representative 

2  that  they  needed  to  get  in  touch  immediately  with 

3  RTC's  person  and  find  out  what  was  going  on,  because 

4  that  kind  of  contact  should  not  be  occurring. 

5  Q      Now,  do  you  know  how  this  DOJ  person,  the 

6  bank  fraud  person,  came  to  the  information  that  there 

7  had  indeed  been  a  contact? 

8  A      The  person  on  the  DOJ  --  the  DOJ 

9  representative  on  the  bank  fraud  working  group  simply 

10  contacted  the  RTC  person  and  objected. 

1 1  Q      What  I  meant  was  how  did  the  initial 

12  conversation  between  Lee  Ausen  and  the  ethics  person, 

1 3  what  you  have  identified  as  the  executive  office 

14  person,  how  did  that  contact  come  to  the  knowledge  of 

1 5  the  DOJ  representative  to  the  bank  fraud  working 

16  group?   Was  it  the  same  person  who  had  this 

17  conversation  with  Lee  Ausen? 

18  A      I  have  no  idea. 

19  Q      It  was  just  information  relayed  to  the  RTC 

20  that  Lee  Ausen  contacted  the  executive  office  of  DOJ? 

21  A      Yes.   They  wanted  to  know  who  he  was  and 

22  why  he  thought  he  had  the  authority  to  contact  them 
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directly. 

Q      At  the  time  you  did  not  know  what  the 
substance  of  the  contact  was? 

A      No.    I  don't  recall  knowing  at  that  time. 
It  was  just  that  they  had  contacted  them  directly. 

Q      Now,  what  did  you  mean  ~  I  want  to  be 
carefiil  about  this.    Your  sentence  that  you  wrote  in 
your  E-mail  is  "as  you  will  remember,  the  ethics 
program  director  is  the  subject  of  the  phone  call  we 
received  from  Washington  two  weeks  ago  that  began  our 
review  of  the  Madison  referrals." 

"As  you  will  remember."  Did  you  have  a 
conversation  with  Julie  Yanda  or  Phil  Adams  regarding 
this  information  that  you  have  just  testified  about? 

A      I  told  Julie  that  I  had  received  a  phone 
call  from  Greg,  Carl  or  Tracy.   As  I  am  writing  this, 
it  is  simply  a  reaction  to  a  cc  that  he  had  on  the 
bottom  of  his  letter,  which  was  normally  not  on  any 
referral  letter. 

I  am  putting  it  all  together  as  I  am  simply 
responding  back  to  Julie  saying  the  intention  of  that 

comment  is  I  believe  this  is  exactly  who  it  was  that 
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they  were  referring  to  two  weeks  ago  when  we  got  the 
phone  call  when  we  started  this  mess. 

Q      Just  for  the  record,  the  letter  you  are 
referring  to  is  the  transmittal  letter  dated 
October  8,  1993  of  the  criminal  referrals  that  we 
were  talking  about  previously,  and  it  was  cc'd  to 
Donna  Henneman? 

A      I  don't  know  if  it  was  October  8th,  but 
whatever  letter  it  is  from  ~ 

Q      The  transmittal  letter  to  the  United  States 
Attorney  Paula  Jean  Casey? 

A      Yes,  that's  it. 

Q      And  it  was  cc'd  to  special  agent  in  charge, 
Steve  Irons,  FBI,  and  also  to  Donna  Henneman,  ethics 
program  director? 

A      Yes. 

Q      Seeing  this  cc  line  was  what  triggered  in 
your  mind  the  conversations? 

A      Yes. 

Q      You  did  have  conversations  with  Ms.  Yanda 
and  Mr.  Adams  at  the  beginning  of  the  legal  review 
with  respect  to  the  contact? 
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1  A      I  doubt  that  I  said  anything  to  Phil  about 

2  it.    It  was  simply  in  my  mind  at  the  time  that  the 

3  phone  call  came  in  simply  another  act  of  a  lack  of 

4  control  over  the  investigators. 

5  Q      Did  you  remember  having  conversations  with 

6  Ms.  Yanda  regarding  the  contact? 

7  A      1  believe  I  told  her  about  it. 

8  Q      You  told  her  about  it.    But  did  you 

9  identify  to  her  the  ~  did  you  identify  to  her  the 

10  substance  of  the  contact,  what  you  have  just 

1 1  testified  to  in  the  last  few  minutes? 

12  A      I  told  her  that  I  had  received  a  phone  call 

13  from  the  RTC  liaison  in  Washington  because  I  just  had 

14  gotten  back  from  a  meeting  that  morning  with  the  DOJ 

1 5  representative  on  the  bank  fi-aud  working  group  and 

16  that  DOJ  was  very  upset  because  Lee  Ausen  was  making 

17  phone  calls  directly  to  their  executive  office  and 

18  once  again  wanted  to  know  why  he  was  not  following 

19  chain  of  command. 

20  Q      As  you  said,  subsequently  you  found  out  it 

21  related  to  a  prior  criminal  referral? 

22  A      Yes. 
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1  Q      This  criminal  referral  related  to  Madison 

2  Guaranty? 

3  A      Yes. 

4  Q      This  was  CR  0004? 

5  A      I  believe  so.    I  don't  recall  what  number 

6  it  was. 

7  Q      The  first  criminal  referral  relating  to 

8  Madison  Guaranty? 

9  A      Yes. 

10  Q      That  was  referred  to  the  U.S.  Attorneys  in 

1 1  Little  Rock  and  found  its  way  to  the  main  Justice 

12  department  in  Washington? 

13  A      1  assume  so,  yes. 

14  Q      Now,  going  beyond  a  little  bit.    "The 

15  ethics  program  director  is  a  subject  of  a  phone  call 

16  we  received  from  Washington  two  weeks  ago  that  began 

17  our  review." 

18  A      No.    1  put  "that  began  our  review."   What  I 

19  meant  to  say  was  that  began  at  the  beginning  of  our 

20  review,  the  same  time  the  phone  call  came  in.    It  was 

21  all  at  the  same  time.    Everything  happened  at  once. 

22  We  began  our  review.   That  came  in.    Different  things 
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1  were  happening  while  we  were  doing  our  review. 

2  Q      So  contrary  to  the  implication  of  the 

3  language  of  your  E-mail,  you  did  not  mean  to  imply 

4  any  causal  relationships  between  the  phone  call  from 

5  Washington  which  you  received  and  the  commencement  of 

6  your  review? 

7  A      That  is  correct. 

8  Q      Was  there  any  linkage  or  causal 

9  relationship  between  the  call  you  got  from  Washington 

10  and  the  conduct  of  your  review? 

11  A      No. 

12  Q      So  simply  your  testimony  is  that  your 

13  sentence  here  is  simply  a  mistake,  that  it  was  ~ 

14  that  the  call  came  in  contemporaneous  with  your 

15  review  but  did  not  prompt  your  review? 

16  A      That  is  correct. 

17  Q      Actually,  I  wanted  to  go  back  a  little  bit 

18  to  the  June  1993  meeting  you  had  with  the  Assistant 

19  U.S.  Attorney  in  the  Little  Rock  office. 

20  A      It  wasn't  Little  Rock. 

21  Q      It  was  not  in  the  Little  Rock  office? 

22 A      No,  it  was  not. 
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1  Q      Do  you  know  which  office  this  Assistant 

2  U.S.  Attorney  was  from? 

3  A      The  Northern  District  of  Oklahoma. 

4  Q      The  substance  of  this  meeting  was  a 

5  complaint  by  the  AUSA  on  the  quality  of  the  referrals 

6  generated  by  a  specific  group  of  investigators  within 

7  the  Kansas  City  unit,  namely  Jean  Lewis  among  others? 

8  A      Yes. 

9  Q      And  you  testified  earlier  that  the  AUSA 

10  will  not  look  at  another  criminal  referral  that  is 

1 1  not  cleared  by  you,  that  has  not  gorre  through  a  legal 

12  review  by  you? 

13  A      Yes. 

14  Q      Did  he  say  that  ~  what  was  the  exact 

15  request  which  he  made  to  you  with  respect  to  the 

16  handling  of  criminal  referrals  drafted  by  these 

17  specific  investigators? 

18  A      It  wasn't  so  much  a  specific  request.   It 

19  was  a  two-hour  conversation  listing  his  frustration, 

20  anger  at  having  to  waste  his  time  and  money  from  his 

21  budget  in  tracing  down  facts  that  should  have  been 

22  given  to  him  from  the  get-go,  in  comparing  numbers. 
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1  In  one  situation  it  was  an  allegation  of 

2  theft  out  of  a  subsidiary  mobile  home  park,  of  air 

3  conditioners  from  the  actual  mobile  homes,  and  all  it 

4  took  was  legwork,  but  the  OIG  agent  and  the  FBI  agent 

5  spent  2-1/2  days  in  approximately  1 10  degree  weather 

6  crawling  underneath  mobile  homes  matching  the  serial 

7  numbers  with  the  air  conditioners  and  the  mobile 

8  homes,  and  lo  and  behold  all  of  them  were  there. 

9  Q      Based  upon  these  complaints  regarding 

10  specific  facts  and  information  not  in  previous 

1 1  referrals,  what  was  his  request? 

12  A      He  said  make  sure  every  fact  is  there,  make 

13  sure  the  evidence  that  you  have  is  attached  to  the 

14  referral  so  that  we  know  you  have  done  your  legwork 

15  before  we  accept  any  more  referrals. 

16  Q      They  would  not  accept  any  referral  from 

17  this  group  of  investigators  without  your  explicit 

18  clearance? 

19  A      He  was  going  to  check  with  me  and/or  the 

20  legal  ~  the  attorneys  involved  to  make  sure  we  also 

21  thought  there  was  a  basis  for  criminal  referral 

22  before  he  would  ever  proceed  with  further 
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1  investigation  of  referrals  from  this  group  of 

2  investigators. 

3  Q      He  gave  you  veto  power  as  to  whether  or  not 

4  to  conduct  an  investigation  based  on  a  referral? 

5  A      No,  I  don't  think  he  was  giving  us  veto 

6  power.   He  wanted  to  know  if  we  thought  there  was 

7  anything  there.   He  wanted  to  make  sure  we  had  done 

8  all  of  our  legwork  before  he  did  our  legwork  for  us. 

9  Q      With  respect  to  the  nine  criminal  referrals 

10  that  you  subsequently  had  a  chance  to  actually 

1 1  officially  review,  was  that  legwork  done? 

12  A      No. 

13  Q      Those  are  concerns  that  led  you  to  the 

14  questions  and  concerns  that  you  listed  in  your 

1 5  1 3-page  memo  of  October  1 7,  1 993? 

16  A      Yes. 

17  Q      Including  concerns  relating  to  criminal 

18  referral  CR  0210  which  your  notes  indicated  was 

1 9  probably  a  good  referral,  yet  you  had  several 

20  questions  relating  to  that  referral? 

21  A      Yes. 

22  Q      But  yet,  the  criminal  referral  was 
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1  transmitted  on  the  same  day  that  you  submitted  your 

2  13-page  legal  review? 

3  A      That  wasn't  my  responsibility. 

4  Q      And  yet  this  ~  to  the  best  of  your 

5  knowledge,  was  this  criminal  referral  rejected  out  of 

6  hand  simply  because  it  was  not  cleared  through  your 

7  office? 

8  A      That's  two  different  offices. 

9  Q      Right.    So  this  sentiment  was  not  shared  by 

10  the  Little  Rock  U.S.  Attorney's  Office? 

11  A      I  don't  know  whether  it  was  or  not. 

12  Q      So  this  meeting  was  with  just  one 

13  particular  AUSA  in  Oklahoma  City  --  in  the  Tulsa 

1 4  office  of  the  ~ 

15  A      U.S.  Attorney's  Office.   Yes. 

16  Q      Did  you  promise  to  conduct  such  thorough 

17  review  and  clearance  of  work  product  by  these  people, 

18  by  these  investigators  to  the  AUSA? 

19  A      I  told  them  I  would  do  what  I  could.    If  he 

20  had  questions,  concerns  or  complaints,  he  needed  to 

21  contact  me  immediately  and  we  would  do  everything 

22  that  we  could  to  make  sure  that  he  got  his 
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1  information  and  it  was  thoroughly  researched  and/or 

2  had  complete  information  when  he  got  it. 

3  Q      Doing  what  you  could,  but  knowing  that  even 

4  under  the  terms  of  the  guidelines  of  the  legal  review 

5  you  had  no  substantive  authority  to  stop  a  referral 

6  under  your  legal  review? 

7  A      Certainly,  certainly. 

8  Q      Doing  what  you  could  within  the  boundaries 

9  of  the  processes  of  legal  review. 

10  A      Yes.    If  the  review  is  complete  and  all  the 

1 1  information  there,  it  is  not  a  problem.    In  the 

12  circumstance  I  described  to  you  a  few  minutes  ago 

1 3  where  all  the  serial  numbers  actually  matched  the 

14  unit  to  the  mobile  home,  there  is  no  theft;  hence, 

15  there  should  be  no  referral. 

16  Q      Let's  ask  you  about  criminal  referrals  in 

17  general.  As  I  understand  it,  it  is  a  referral  to  the 

18  U.S.  Attorney's  Office  for  further  investigation,  is 

19  it  not? 

20  A      Sure. 

21  Q      So,  it  need  not  be  ~  there  need  not  be  a 

22  sufficient  legal  basis  for  prosecution  or  conviction 
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1  but  simply  sufficient  facts  to  warrant  further 

2  investigation? 

3  A      Yes. 

4  Q      So,  legal  conclusions  or  questions  relating 

5  to  whether  this  is  a  viable  case  or  a  worthwhile 

6  prosecution  should  not  enter  into  whether  a  referral 

7  is  valid  to  the  U.S.  Attorney's  Office? 

8  A      That's  right. 

9  Q      It  is  simply  whether  on  its  face  the 

10  legal  --  the  criminal  referral  alleges  sufficient 

1 1  facts  to  warrant  further  investigation? 

12  A      Yes. 

13  Q      Knowing  that  further  investigation  may 

14  develop  new  facts  leading  to  criminal  charges  or 

15  exonerating  the  parties  from  criminal  charges? 

16  A      Certainly. 

17  Q      So  in  and  of  itself,  it  is  not  a  review  for 

18  prosecution,  but  it  is  a  review  for  probable  cause  in 

19  the  common  parlance  of  an  attorney? 

20  A      1  don't  think  you  have  to  have  a  standard 

21  of  probable  cause.   I  think  the  referral  itself  says 

22  reasonable  suspicion.    But  if  the  facts  are  within 
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1  our  control,  we  ought  to  give  them  every  fact  and 

2  backup  documentation  that  states  our  claim. 

3  Q      Let's  talk  about  the  backup  documentation 

4  for  a  minute.   You  referred  earlier  to  a  subpoena 

5  that  you  received  in  September  sometime  from  the  U.S. 

6  Attorney's  Office  relating  to  a  matter  involving 

7  Madison  Guaranty. 

8  A      Yes. 

9  Q      And  this  subpoena  you  testified  was  too 

10  broad. 

11  A      Yes. 

12  Q      This  matter  as  you  testified  earlier,  this 

13  subpoena  related  to  Dean  Paul,  Limited? 

14  A      We  found  that  out  later.    We  didn't  know 

15  that  at  first.    It  simply  said  any  and  all 

16  documentation  arising  out  of  Madison  Guaranty  from 

17  1980  through  the  demise  of  the  institution,  which 

18  means  every  document  generated  out  of  that 

19  institution,  which  are  hundreds  of  thousands  of 

20  documents. 

21  Q      Subsequent  to  receiving  this  broad 

22  subpoena,  Phil  Adams  had  a  conversation  with  Fletcher 
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1  Jackson  at  the  U.S.  Attorney's  Office  in  order  to 

2  limit  the  scope  of  the  subpoena? 

3  A      Yes. 

4  Q      And  was  a  subsequent  subpoena  reissued  to 

5  your  office? 

6  A      Yes. 

7  Q      And  that  was  narrower  in  scope? 

8  A      Yes  and  no.    Yes,  it  said  "please  send  us 

9  the  Dean  Paul,  Limited  file,"  and  then  tacked  on  the 

10  bottom  was  "and  all  Madison  Guaranty  documents  from 

1 1  1980  through  the  demise  of  the  institution." 

12  Q      Your  problem  with  that  request  was  that  it 

13  was  too  much  record  for  you  to  provide? 

14  A      Yes.    We  can't  get  an  entire  institution 

15  together  in  the  amount  of  time  that  we  negotiated 

16  with  them.   Every  document,  does  that  mean  every 

17  document  in  every  attorneys'  desk?   What  documents 

18  are  you  looking  for?   It  wouldn't  stand  up  in  a  court 

19  of  law.    It  is  a  blanket  subpoena,  period. 

20  Q      My  concern  was  simply  that  you  had  stated, 

21  you  had  testified  that  it  was  in  the  RTC's  interest 

22  to  provide  the  full  facts  and  supporting 
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1  documentation  for  all  the  criminal  referrals. 

2  A      Well,  certainly.   Full  facts,  that's 

3  correct,  as  to  that  allegation.   But  if  the  documents 

4  themselves  that  are  attached  to  the  referral  do  not 

5  reflect  the  same  fact  scenario  that  the  referral 

6  states,  then  something  has  got  to  change. 

7  Q      And  you  felt  that  this  subpoena  was  overly 

8  broad  even  though  you  did  not  know  what  the 

9  underlying  basis  for  the  subpoena  was? 

10  A      No,  no.    You  are  mixing  apples  and 

1 1  oranges. 

12  Q      You  testified  that  you  did  not  know  until  a 

13  subsequent  time  that  this  subpoena  was  in  response  to 

14  a  criminal  matter  relating  to  Dean  Paul,  Limited; 

15  correct? 

16  A      After  Phil  Adams  had  his  phone  conversation 

17  with  AUSA  Jackson  and  we  knew  exactly  what  they  were 

1 8  wanting. 

1 9  Q      That  was  they  are  conducting  an 

20  investigation  with  respect  to  Dean  Paul,  Limited? 

21  A      That's  correct. 

22  Q      When  you  received  the  subpoena  from  the 
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1  Department  of  Justice,  your  attitude  was  it  was  too 

2  broad,  we  won't  comply,  we  have  to  talk  to  the 

3  Justice  Department  further? 

4  A      Absolutely. 

5  Q      It  was  the  basis  of  that  conversation  that 

6  the  subpoena  was  narrowed? 

7  A      Yes,  on  the  one  that  came  in  at  the  end  of 

8  August  before  any  referral  had  gone  out  and  we  didn't 

9  know  about  the  referrals,  we  asked  what  is  it  that 

10  you  really  want.    If  you  want  us  to  respond  and 

1 1  reply,  what  do  you  want  from  us.    When  you  say  every 

12  document  of  an  institution,  there  are  Privacy  Act 

13  problems.  Right  to  Financial  Privacy  Act  problems, 

14  there  are  institution  documents,  there  are  contractor 

15  documents,  there  are  legal  documents,  RTC-generated 

16  documents.   What  documents  are  you  referring  to  and 

17  what  is  it  you  are  really  wanting.    We  want  to  be 

18  able  to  help  you,  Mr.  AUSA,  but  what  is  it  you  really 

19  want. 

20  Q      This  is  the  substance  of  a  conversation 

21  Phil  Adams  had  with  AUSA  Jackson? 

22 A      We  have  this  type  of  conversation  routinely 

118 

1  if  we  get  an  overly  broad  subpoena  from  any  AUSA. 

2  Q      This  was  the  specific  conversation  that 

3  Phil  Adams  had  with  AUSA  Jackson? 

4  A      As  I  understand  it. 

5  Q      Subsequent  to  this  conversation,  the 

6  subpoena  was  narrowed  somewhat? 

7  A      It  did  list  the  item  to  which  he  referred 

8  in  the  phone  conversation  and  tacked  on  the  bottom 

9  was  the  original  statement,  any  and  all  documents  out 

10  of  the  institution. 

1 1  Q      Did  you  produce  any  documents  in  response 

12  to  the  narrower  subpoena? 

13  A      Yes. 

14  Q      Was  that  sufficient  for  the  Justice 

15  Department's  purposes? 

16  A      As  for  the  Dean  Paul,  Limited  file,  yes. 

17  Q      Did  there  come  a  time  when  you  were 

18  involved  in  another  set  of  subpoenas  relating  to 

19  Madison  Guaranty  Savings  &  Loan  Association? 

20  A      Yes. 

21  Q      Do  you  know  the  basis  for  these  subpoenas? 

22  A      I  assume  and  recall  that  it  was  the 
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1  referrals,  the  nine  or  however  many  Madison 

2  referrals. 

3  Q      And  these  subpoenas  were  issued  subsequent 

4  to  those  referrals  ~  subsequent  to  the  time  at  which 

5  those  referrals  were  transmitted  over  to  the  Justice 

6  Department? 

7  A      I  don't  recall  that  as  being  true. 

8  Q      Do  you  know  approximately  when  you  received 

9  the  first  subpoena  ~  the  first  of  the  second  set  of 

10  subpoenas? 

1 1  A      May  I  refer  to  the  chron,  please? 

12  Q      Please. 

13  (Witness  examined  the  document.) 

14  A      I  don't  believe  I  received  another 

15  subpoena.   I  don't  recall.   1  know  there  was  a  series 

16  of  subpoenas  and  the  subpoenas  were  limited  to 

17  certain  transactions,  including  the  Dean  Paul, 

18  Limited.    It  seems  to  me  that  we  also  received 

19  another  subpoena,  and  the  Dean  Paul,  Limited  portion 

20  we  responded  to  within  the  time  allotted,  and  they 

21  kept  the  AUSA  or  Justice  ~  when  I  say  Justice,  1 

22  mean  both  FBI  and  AUSA  together  —  insisted  that  the 


1  original  subpoena  back  in  August  asking  for  any  and 

2  all  documentation  was  then  valid  once  again  and  that 

3  we  had  not  responded  with  all  documentation.  This 

4  was  after  they  had  gotten  the  referrals. 

5  Q      There  was  a  third  subpoena? 

6  A      I  don't  know  if  there  was  a  third  subpoena 

7  or  not. 

8  Q      There  was  communication  of  some  sort? 

9  A      1  don't  recall,  because  by  this  time  things 

10  were  getting  pretty  hairy. 

1 1  Q      You  knew  there  was  a  pending  subpoena  for 

12  all  records  relating  to  Madison  Guaranty  Savings  & 

13  Loan  Association? 

14  A      Yes. 

15  Q      As  a  matter  of  fact,  there  were  two 

16  subpoenas  for  all  records  relating  to  Madison 

17  Guaranty  Savings  &  Loan  Association? 

18  A      Yes. 

19  Q      The  second  subpoena  had  the  same  language 

20  that  the  first  subpoena  had  to  which  you  objected? 

21  A      Yes. 

22  Q      By  things  getting  hairy  by  this  time,  what 
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1  did  you  mean? 

2  A      Well,  my  legal  review  was  over.    I  was 

3  getting  back  into  my  own  cases.   I  had  several 

4  deadlines  and  statute  of  limitations  running.    In  the 

5  meantime,  the  production  of  the  documents  were  a 

6  problem  in  that  we  were  trying  to  keep  control  of  the 

7  documents  so  that  we  could  provide  the  U.S.  Attorney 

8  a  rolling  production  of  these  documents  because  it 

9  would  be  the  first  sizable  document  production  that 

10  we  had  had  to  this  magnitude. 

11  So  we  assumed  that  the  documents  would  come 

12  to  legal.   We  had  a  room  set  up  for  it.    We  had 

13  already  obtained  all  the  commercial  litigation  files 

14  pertaining  to  Madison  and  put  them  in  that  room,  and 

15  the  Borod  &  Huggins  files.    All  the  files  we  had  in 

16  our  possession  on  the  legal  side  into  this  room, 

17  expecting  now  all  the  contractors,  the  loan 

18  servicers,  every  other  division  of  the  RTC  which  was 

19  spread  out  among  four  different  sites  in  Kansas  City, 

20  they  would  start  filtering  in  and  then  we  would  put 

21  them  in  a  room  and  the  AUSA  could  start  looking  at 

22  them  as  they  came  into  the  office. 


1  Q      So  by  saying  at  the  beginning  of  your 

2  answer  that  my  legal  review  was  over  ~ 

3  A      Of  the  referrals. 

4  Q      Of  the  referrals.   So  are  you  making  a 

5  distinction  between  your  legal  review  of  the 

6  referrals  and  your  responsibilities  with  respect  to 

7  the  subpoena? 

8  A      Absolutely. 

9  Q      Both  fall  within  your  purview  as  the 

10  criminal  coordinator? 

1 1  A      Yes. 

12  Q      That  is,  you  have  to  conduct  a  legal  review 

13  of  criminal  referrals  that  fall  within  your 

14  supervisory  scope  and  you  have  to  respond  to 

15  subpoenas  relating  to  matters  falling  within  your 

16  supervisory  scope? 

17  A      Yes. 

18  Q      In  this  instance,  it  happens  both  matters 

19  relayed  to  Madison  Guaranty  Savings  &  Loan 

20  Association  at  about  the  same  time? 

21  A      Yes. 

22  Q      So  you  had  no  basis  for  conducting  a  quote. 
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1  unquote,  "legal  review"  of  any  document  production  as 

2  such? 

3  A      Absolutely  not. 

4  Q      You  were  simply  coordinating  efforts  in 

5  order  to  respond  to  a  subpoena  by  the  AUSA  and 

6  coordinating  the  efforts  of  investigators  or  other 

7  people  within  the  RTC  in  order  to  respond  to  that 

8  subpoena? 

9  A      That's  correct. 

10  Q      And  all  the  records  as  I  understand  it  are 

1 1  collected  within  one  room? 

12  A      We  set  up  a  room  with  a  lock  so  that  we 

13  could  maintain  the  integrity  of  the  document 

14  control.    We  set  up  a  log  as  to  those  who  would  go 

15  in,  who  would  go  out.    We  had  already  obtained  all 

16  the  commercial  litigation  documents,  the  documents 

17  that  we  had  obtained  in  our  other  referral  review, 

18  put  all  of  those  documents  in  the  room  for  the  AUSA's 

1 9  review  and  then  expected  the  documents  from  every 

20  other  area  of  the  RTC  to  start  filtering  in. 

21  Q      And  1  still  haven't  got  a  good  sense  as  to 

22  what  you  meant  when  you  said  by  this  time  it  was 
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1  getting  hairy.    Was  there  a  specific  problem  with 

2  setting  up  the  room? 

3  A      No. 

4  Q      Was  there  a  specific  problem  with  respect 

5  to  what  you  thought  the  subpoena  meant? 

6  A      When  I  say  "hairy,"  I  just  recall  at  that 

7  time  being  very  busy. 

8  Q      So,  it  was  a  statement  as  to  the  time 

9  commitments  that  you  were  having? 

10  A      Yes. 

1 1  Q      Did  there  come  a  time  when  you  became  aware 

12  of  any  expressions  of  displeasure  among  the  DOJ 

1 3  attorneys  with  respect  to  the  speed  and  the  quality 

14  of  the  production  of  docum.ents  in  response  to  the 

1 5  subpoenas? 

16  A      Yes. 

17  Q      And  approximately  when  would  that  be?  Was 

1 8  it  after  the  referrals  were  sent? 

19  A      After  the  referrals  were  sent. 

20  Q      After  another  communication  with  the 

21  Justice  Department,  be  it  a  subpoena  or  a  request 

22  with  relation  to  records  of  Madison  Guaranty? 
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1  As  I  understand  your  testimony,  the 

2  Department  of  Justice  made  further  contact  with  you 

3  or  other  people  in  the  PLS  section  to  request  records 

4  for  Madison  Savings  &  Loan  Association  after  the 

5  referral  was  made? 

6  A      Yes. 

7  MR.  SCHAUER:    Can  I  just  clarify?  Are  we 

8  speaking  about  the  people  in  the  Eastern  District  of 

9  Arkansas  or  the  main  Justice  department? 

10  MR.  DINH:    Let  me  get  to  that. 

11  BY  MR.  DINH: 

12  Q      Was  this  communication  —  this  expression 

13  of  displeasure  was  made  after  the  second 

14  communication,  second  request  for  documents? 

15  A      Yes. 

16  Q      Do  you  know  who  made  this  expression  of 

17  displeasure?  How  did  you  come  about  this 

18  information? 

19  A      I  had  phone  calls  from  FBI  agents  on  my 

20  voicemail  to  me  individually,  depending  on  the  time 

21  of  day  and  the  day  of  the  week.    I  had  AUSAs  calling 

22  me  fi'om  Little  Rock  asking  me  for  documents,  wanting 
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1  to  know  where  we  were  on  the  document  production,  me 

2  assuming  Dean  Paul,  Limited  and  then  those  documents 

3  that  would  be  relative  to  the  referrals. 

4  I  received  a  phone  call  from,  I  believe  it 

5  was  Carl  Gamble  who  said  he  had  received  a  phone  call 

6  from  main  Justice  wanting  to  know  why  the  attorneys 

7  in  the  Kansas  City  office  were  interfering  with  the 

8  production  of  the  documents. 

9  I  said  what  interference,  and  what  are  you 

10  talking  about?   We  simply  don't  have  the  documents 

1 1  yet.   We  have  everything  set  up,  there  are  no 

12  documents  there.   They  can  certainly  come  look  at  the 

13  one  file  drawer  full  of  documents  1  have  to  date,  but 

14  1  don't  have  any  other  documents  for  them  to  look 

15  at.    I  don't  have  them  here.    1  have  requested  them. 

16  They  are  not  here. 

17  Q      Actually,  let  me  back  up  a  second  then. 

18  You  had  requested  the  documents  ~  you  have  set  up 

19  the  room  and  requested  the  documents  from  the  various 

20  offices  and  entities  within  the  RTC? 

21  A      Yes. 

22  Q      And  this  is  in  response  to  the  subpoena 
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1  that  stated  that  ~  that  sought  all  documents 

2  relating  to  Madison  Guaranty  Savings  &  Loan 

3  Association? 

4  A      There  were  different  conversations  between 

5  Phil  Adams  and  the  AUSA,  because  he  was  the  one  who 

6  was  in  conversation  with  the  AUSA. 

7  As  the  legal  criminal  coordinator,  I  had 

8  responded  to  their  initial  request  with  regard  to 
Dean  Paul,  Limited  and  there  was  another  subpoena  on 
some  other  issue,  and  I  don't  recall  what  that  was. 

Q      Now,  by  responding  to  the  request,  you 
meant  specifically  those  specifically  enumerated 
documents  that  were  in  the  second  subpoena, 
subsequent  to  the  Jackson-Adams  conversation? 

A      Yes. 

Q      But  had  not  responded  to  the  quote, 
unquote,  "tag"  line? 

A      That's  right.    Once  a  referral  has  gone 
out,  if  the  referral  refers  to  certain  documents,  we 
can  certainly  send  those  either  contemporaneously 
with  the  referral  or  subsequently  as  a  follow-up, 

either/or,  which  negates  the  necessity  of  a  grand 
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1  jury  subpoena  on  that  item,  which  was  our  first 

2  concern. 

3  The  first  subpoena  came  in  back  in  August, 

4  what  are  you  referring  to,  is  this  a  referral,  what 

5  are  you  working  on,  because  we  have  to  know  how  to 

6  respond. 

7  Well,  after  our  referral  went  out,  then 

8  yes,  there  is  a  whole  world  of  documents  that 

9  hopefully  will  support  that  and  we  went  ahead  and 

10  commenced  giving  them  the  documents. 

11  Q      So,  by  taking  this  process,  I  just  want  to 

12  break  down  exactly  what  request  you  thought  you  were 

13  responding  to.    You  stated  earlier  that  the  request 

14  in  the  subpoena  ~  actually,  the  command  in  the 

15  subpoena  to  produce  all  documents  relevant  to  Madison 

16  Guaranty  Savings  &  Loan  Association  was  too  broad, 

17  and  you  were  unable  and  unwilling  to  comply  with 

18  that? 

19  A      Yes.   That  was  before  the  referral  was 

20  made. 

21  Q      When  the  referral  was  made,  then  you  made  a 

22  subsequent  determination  that  the  initial  ~ 
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1  A      There  were  phone  calls  back  and  forth 

2  between  the  AUSA's  office  and  both  myself  and  Phil 

3  Adams,  and  we  knew,  understood  that  the  AUSA  now 

4  wanted  the  documents  that  would  relate  to  all  these 

5  referrals.   There  had  to  be  a  lot  more  because  we  had 

6  enough  questions  just  from  what  we  had  that  stated 

7  there  had  to  be  more  documents,  if  in  fact  what  they 

8  are  alleging  in  their  referrals  are  true. 

9  Q      And  you  set  up  the  room? 

10  A      Uh-huh. 

1 1  Q      While  this  process  was  going  on,  you 

12  started  getting  phone  calls  from  FBI  agents,  AUSAs 

13  and  I  guess  contacts  in  Washington,  D.C.  regarding 

14  the  pace  and  quality  of  this  production? 

15  A      Yes. 

16  Q      Approximately  what  time  has  lapsed  between 

17  the  transmittal  of  the  referral  until  October  8? 

18  A      Maybe  a  week. 

19  Q      So,  within  a  week  the  Justice  Department 

20  started  making  complaints  about  your  compliance? 

21  A      I  don't  know  that  main  Justice  did.    I 

22  think  main  Justice  started  probably  within  three 
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1  weeks  and  no  more  than  within  30  days,  because  within 

2  30  days  1  was  off  the  entire  project.   It  had  to  have 

3  been  from  the  time  of  October  8th  through  the  1 1th  of 

4  November,  which  is  approximately  30,  33  or  34  days. 

5  Q      November  1 1th  of  1993  was  when  you  were 

6  taken  off  the  project? 

7  A      Yes. 

8  Q      Can  you  explain  to  me  the  circumstances 

9  surrounding  that. 

10  A      During  the  week  -- 

1 1  Q      The  record  reflects  that  the  witness  is 

12  referring  to  her  chronology. 

13  (Witness  examined  the  document.) 

14  A      It  was  the  5th  —  the  last  work  I  did  on  it 

15  was  approximately  November  6th  of  1993. 

16  Q      So,  between  the  transmittal  of  the 

17  referrals  on  October  8th  and  November  5th,  in  this 

18  approximate  month  period  was  when  all  of  this  dispute 

19  regarding  the  production  of  documents  occurred? 

20  A      Yes. 

21  Q      After  that,  did  you  have  any  further 

22  contact  with  respect  to  the  production  of  documents? 
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1  A      No. 

2  Q      You  were  going  to  tell  me  the  circumstances 

3  surrounding  your  removal  from  the  case. 

4  A      Yes.   The  week  of  November  5th,  I  received 

5  two  or  three  ~  I  don't  recall  ~  phone  calls  from 

6  Washington,  D.C.  RTC  instructing  me  to  simply  give 

7  every  document  to  the  AUSA  regarding  Madison.   My 

8  response  each  time  was  I  would  be  happy  to  if  I  had 
documents  to  give  them. 

One  of  the  subpoenas,  subsequent  subpoenas 
to  the  initial  subpoena  requested  microfilm  and 
microfiche  on  certain  transactions  out  of  Madison 
Guaranty. 

Q      Uh-huh. 

A      In  the  process  of  producing  the  microfilm 
and  microfiche  to  the  AUSA,  we  discovered  that  there 
was  only  one  set.    RTC  records  management  rules  only 
allows  us  to  give  the  microfilm  and  microfiche  out  to 
a  third  party  if  we  have  a  second  set  in  the  files  or 
warehouse.   Because  we  had  only  one  set  and  these 
were  the  originals  and  there  were  no  other  documents 

backing  up  this  microfilm  and  microfiche,  we  had  to 
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1  send  it  out  for  copying. 

2  We  could  not  send  it  out  for  copying 

3  because  the  contractor  with  whom  we  contracted  this 

4  out,  their  contract  was  up  and  the  BOA  was  now 

5  extinct,  or  whatever  the  word  is.    So  they  had  to 

6  completely  --  they  were  going  to  start  resolicitation 

7  bids  of  people  who  had  the  ability  to  copy  all  this 

8  so  that  we  could  comply  with  the  contracting  rules. 

9  I  knew  that  this  was  problematic.   So  I  got 

10  Julie  Yanda  to  contact  people  in  the  contracting 

1 1  division  and  records  management  division,  and  they 

1 2  were  able  to  do  an  emergency  contract  to  whoever  the 

1 3  contractor  was  so  that  we  could  get  copies  made 

14  immediately  for  this  document  production. 

15  Q      Uh-huh. 

16  A      During  this  time  I  went  down  to 

17  investigations.   We  discussed  the  document  production 

18  problem.   We  discussed  the  room  I  had  available,  that 

19  I  was  waiting  for  the  documents  to  come  in,  that  we 

20  would  be  making  a  rolling  document  production 

21  available  to  the  AUSA,  no  problem,  everything  was  set 

22  up. 
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1  Q      Can  you  give  me  the  approximate  date  of 

2  this? 

3  The  record  reflects  that  the  witness  is 

4  referring  to  her  chronology. 

5  (Witness  examined  the  document.) 

6  A      It  would  probably  have  been  November  2nd, 

7  sometime  in  that  time.    I  seem  to  recall  I  was  down 

8  there  like  the  last  week  of  October. 

9  Q      And  then  from  November  2nd  to  November  5th 

10  was  when  you  were  removed  from  the  case? 

1 1  A      What  happened  was  ~  from  the  time  that  I 

12  went  down  to  the  investigations  to  the  time  ~  to 

13  November  5th,  I  received  three  phone  calls  from 

14  Washington  that  were  prompted  by  calls  from  main 

15  Justice  saying,  why  are  your  people  interfering  and 

16  obstructing  the  investigation? 

17  By  the  third  phone  call,  I  had  figured  out 

18  that  something  was  very  wrong.    It  took  me  long 

19  enough.    So  I  picked  up  the  phone  and  called  Lee 

20  Ausen.   Actually,  1  called  Jean  Lewis  first.    She  was 

21  not  in. 

22  Q      Uh-huh.  


1  A      So  I  picked  up  the  phone,  called  Lee.   This 

2  was  a  Friday  night,  at  approximately  4:30.    1  asked 

3  him  if  Jean  was  available.   He  said  she  was  out.    1 

4  then  told  him  the  substance  of  the  phone  calls  I  had 

5  been  receiving  and  I  wanted  to  know  what  documents 

6  she  had  in  her  possession,  because  one  of  the  phone 

7  calls  referred  to  documents  that  she  had  in  her 

8  office  and  detailed  a  few  of  those. 

9  Q      This  was  around  November  5th? 

10  A      Yes,  around  November  5th. 

11  So,  I  got  to  thinking,  how  do  they  know 

12  what  is  on  her  desk?   How  do  they  know  to  ask  for 

13  these  specific  documents  when  I  had  never  seen  these 

14  documents? 

15  So,  that's  why  I  picked  up  the  phone  to 

16  call  her. 

17  Q      It  raised  the  question  in  your  mind  whether 

18  the  investigators  had  been  communicating  with  FBI 

19  agents? 

20  A      Yes. 

21  Q      Is  that  improper? 

22  A      Well,  it  wasn't  just  the  FBI.    It  was  the 
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1  AUSAs. 

2  Q      It  could  have  come  from  the  FBI  to  the 

3  AUSAs,  could  it  not? 

4  A      That  wasn't  what  we  were  getting  from  the 

5  AUSAs. 

6  Q      Is  it  improper  to  talk  to  the  AUSAs? 

7  A      At  this  time,  it  was  not  proper. 

8  Q      What  do  you  mean  "at  this  time"? 

9  A      There  had  been  enough  miscommunication  that 

10  the  request  had  been  specifically  made: 

1 1  investigators,  you  may  communicate  with  the  FBI 

12  agents,  but  the  attorneys  will  communicate  with  the 

13  attorneys  over  at  Justice. 

14  Q      At  whose  request  was  this? 

1 5  A      This  was  from  the  manual,  the  blue  ribbon 

16  manual.   This  was  from  Julie.   This  was  from  —  a  lot 

17  of  history. 

18  Q      The  specific  request  for  investigators  not 

19  to  talk  to  attorneys  ~ 

20  A      AUSAs. 

21  Q      Either  at  the  U.S.  Attorney's  Office  or  in 

22  the  Department  of  Justice,  who  made  that  specific 
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1  directive? 

2  A      That  had  been  the  rule  since  I  had  been 

3  there  at  the  Kansas  City  office.   That  didn't  just 

4  include  AUSAs.    That  also  included  outside  fee 

5  counsel. 

6  Q      So,  this  was  not  on  the  basis  of  any  of 

7  these  events? 

8  A      No. 

9  Q      It  was  ~  so,  at  this  time,  by  "at  this 

10  time"  you  were  referring  not  to  the  history  of 

1 1  miscommunications  as  you  were  saying  earlier  but 

12  rather  to  this  outstanding  policy? 

13  A      It  was  the  outstanding  policy  and  it  had  to 

14  do  with  the  miscommunications  within  the  Madison 

15  review  also.   We  would  make  an  agreement  with  an  AUSA 

16  to  produce  certain  documents  at  a  certain  time.   Then 

17  the  FBI  agent  would  turn  around  the  next  day  and 

18  accuse  us  of  not  producing  certain  documents,  which 

19  were  not  part  of  the  agreement  with  the  AUSA.    When 

20  we  would  confront  the  AUSA  with  what  the  FBI  agent 

21  said,  they  would  say  he  tagged  that  on,  1  didn't  ask 

22  for  it. 
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1  So  we  felt  like  we  were  reporting  to  two 

2  different  people.   That  was  miscommunication  in  our 

3  eyes.   In  the  meantime,  I'm  getting  requests  from 

4  main  Justice  through  RTC  that  I  am  not  complying. 

5  Q      Why  are  the  documents  not  in  that  room  that 

6  had  you  designated? 

7  A      1  had  not  received  them. 

8  Q      Do  you  know  where  or  did  you  subsequently 

9  come  to  knowledge  as  to  where  those  documents  were? 

10  A      Yes. 

11  Q      Where  were  those  documents? 

12  A      They  were  in  the  possession  of  the 

13  investigators. 

14  Q      They  were  in  the  possession  of 

15  investigators. 

16  Let  me  refer  to  Bates  TH  843.    It  is  an 

17  E-mail  from  Lee  Ausen  to  Richard  lorio,  forwarded  by 

18  Richard  lorio  to  Julie  Yanda  and  then  forwarded  by 

19  Julie  Yanda  to  Karen  Carmichael  with  the  comment 

20  "FYI."   It  is  dated  November  8,  1993. 

21  A      This  is  after  1  discovered  they  had  them  in 

22  their  possession. 
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1  Q      Novembers,  1993  is  after -- 

2  A      Yes. 

3  Q      When  did  you  discover  — 

4  A      The  5th. 

5  Q      That  was  when  you  called  Jean  Lewis  but 

6  talked  to  Lee  Ausen? 

7  A      Yes.    I  asked  if  she  had  any  documents  in 

8  her  possession,  A;  B,  what  documents  she  had  in  her 

9  possession;  and  C,  what  inventories  do  the  people  at 

10  Justice  keep  referring  to  that  she  has  in  her 

1 1  possession.    I  had  not  been  given  any  inventory. 

12  We  only  have  inventories  of  1  boxes,  which 

13  are  investigation  boxes  typically  on  most 

14  institutions,  which  the  investigators  make  the  night 

15  of  intervention  and  they  keep  their  own  little 

16  inventory. 

17  The  inventory  to  which  the  AUSA  was 

18  referring  to  was  much  more  exhaustive  than  simply  the 

19  investigator's  boxes.    1  asked  them  what  they  were 

20  referring  to. 

21  Q      Now,  subsequent  to  that  conversation  — 

22  during  that  conversation  with  Lee  Ausen,  when  you 


4313 

139 

1  asked  these  questions  was  when  you  discovered  they 

2  had  flies  at  the  investigations  unit  in  the  Kansas 

3  City  office? 

4  A      He  said  he  would  get  back  to  me.    I  said  I 

5  had  to  have  the  answer  within  30  minutes.   At  4:45  he 

6  called  me  and  said  Jean  has  30  boxes  in  her  office 

7  and  there  are  approximately  five  different 

8  inventories.    I  asked  him  how  many  boxes  of  documents 

9  that  included,  and  he  gave  me  whatever  number  it  was, 

10  which  was  hundreds.    1  asked  him  where  all  those 

1 1  documents  were,  and  he  said,  oh,  well,  we  have  a  room 

12  downstairs  with  all  of  them  in  it. 

13  That  was  after  he  brought  the  inventories 

14  to  my  office.   He  was  sitting  in  my  office  and  I 

15  asked  him  those  questions. 

16  Q      He  had  the  inventories  of  the  documents? 

17  A      They  had  the  documents,  the  boxes,  all  the 

18  documents  for  well  over  a  year. 

19  Q      In  a  similar  office  like  you  had  before? 

20  A      Yes. 

21  Q      Let  me  refer  you  to  the  second  paragraph  of 

22  this  E-mail  and  can  you  read  for  me  the  second 
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1  sentence  of  that  second  paragraph,  the  one  I  have 

2  highlighted  for  your  convenience.  This  is  the 

3  original  message  sent  by  Lee  Ausen? 

4  A      "Our  nonnal  procedure  is  to  segregate  the 

5  records  and  store  them  in  a  secure  place  in 

6  anticipation  of  needing  copies"  something  "these 

7  supporting  documents  for  responses  to  grand  jury 

8  subpoena  requests." 

9  Q      He  was  describing  the  procedures  whereby 

10  the  records  were  segregated  into  a  separate  room  to 

1 1  which  you  were  referring? 

12  A      Yes  and  no. 

13  Q      What  else? 

14  A      He  is  referring  to  documents  the 

15  investigators  use  in  preparation  for  a  referral. 

16  That  is  usually  a  limited  amount  of  documents.   But 

17  what  they  had  already  done,  which  is  never  done  until 

18  after  we  get  a  huge  subpoena  from  Justice  or  whatever 

19  the  case  may  be,  maybe  it  is  a  court  order  from  a 

20  judge,  they  had  asked  for  every  docum.ent. 

21  Investigations  does  not  go  out  and  ask  for 

22  every  document  from  every  contractor  and  every 
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1  portion  of  the  RTC  and  secure  it.   There  is  no  need 

2  for  it.    It  is  usually  specific  to  an  investigation, 

3  either  target  transaction  or  a  certain  borrower,  not 

4  every  contractor  in  every  area  of  the  RTC. 

5  Q      It  is  not  done  ~  are  you  suggesting  that 

6  this  is  improper  in  any  way? 

7  A      Yes,  it  is  improper.   That's  what  the 

8  purpose  of  the  subpoena  is.    When  the  subpoena  comes 

9  in,  the  subpoena  coordinator,  Bridgette  Murphy,  is 

10  the  one  who  sends  out  the  request  to  every  area  of 

1 1  the  RTC  that  may  have  access  to  the  responsive 

12  documents  to  the  subpoena.   Investigations  retains 

13  those  portion  of  documents  that  were  used  in  their 

14  referral. 

1 5  But  what  they  had  already  done  was  go  to 

16  every  area  of  the  RTC  and  took  every  business  record, 

17  every  everything  and  kept  them  in  this  room.    I  was 

18  waiting  for  this  world  of  documents  to  start 

19  filtering  in  when  in  fact  they  weren't  responding 

20  because  they  had  nothing.    They  had  already  produced 

21  them  to  investigations  nine  or  10  months  beforehand. 

22 Q      Nine  or  10  months  beforehand,  before  any 
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1  subpoenas  were  issued  while  they  were  conducting 

2  their  investigation? 

3  A      Yes,  yes. 

4  Q      Could  it  be  that  these  requests  were 

5  relevant  to  the  conduct  of  their  investigation? 

6  A      I  have  no  idea. 

7  Q      Nine  referrals  subsequently  came  out  of 

8  that  investigation  a  year  later;  correct? 

9  A      Yes. 

10  Q      And  the  scope  of  these  referrals  varied  to 

1 1  a  range  of  topics  relating  to  Madison  Guaranty? 

12  A      Yes. 

13  Q      You  do  not  know  whether  these  documents 

14  that  were  requested  nine  months  earlier  were  relevant 

15  to  the  criminal  referral? 

16  A      I  doubt  if  the  entire  world  of  every 

17  document  in  Madison  Guaranty  was  absolutely  relevant 

18  to  the  nine  referrals. 

19  Q      Oh,  but  --  isn't  it  only  by  going  through 

20  irrelevant  documents  that  you  are  going  to  be  able  to 

21  find  relevant  documents?  How  would  you  know  what 

22  documents  are  relevant? 
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1  A      No,  that's  not  the  point.    The  point  is  the 

2  investigator  had  retained  RTC  business  records  and 

3  Madison  records  and  every  other  record  that  obviously 

4  didn't  have  anything  to  do  with  the  referrals. 

5  Q      You  are  suggesting  that  after  they  have 

6  done  their  investigation,  they  should  keep  only  those 

7  records  that  directly  relate  to  referrals  and  send 

8  everything  back? 

9  A      Yes.   That's  how  it  always  happened. 

10  Q      It  was  improper  for  them  to  retain  the 

1 1  record  in  anticipation  of  a  grand  jury  subpoena? 

12  A      No,  no,  no.    Both.    Usually  any  document 

13  that  then  does  not  pertain  to  the  referral  goes  back 

14  so  that  the  contractor  can  continue  working  on  the 

15  loan  or  --  you  don't  ask  for  every  single  bankruptcy 

16  in  Madison  Guaranty,  every  single  subcontractor  in 

1 7  Madison  Guaranty,  every  RTC  internal  document  for 

1 8  Madison  Guaranty.   What  does  that  have  to  do  with  the 

19  referral  itself? 

20  Q      The  referral  is  the  end  product  of  the 

2 1  investigation;  right?   At  the  beginning,  did  you  know 

22  that  there  were  allegations  that  would  result  — 

144 

1  A      No,  no.    Why  would  you  use  internal  RTC 

2  documents  for  an  investigation  that  is  supposed  to  be 

3  an  investigation  of  solely  preintervention  work?   RTC 

4  investigations  is  only  responsible  for  an 

5  investigation  of  the  failed  institution,  period,  end 

6  of  conversation,  not  all  the  documents  generated 

7  after  intervention.   That  becomes  the  responsibility 

8  of  OIG.   They  had  asked  for  everything,  and  kept 

9  everything. 

10  Q      As  I  understand  your  initial  description  to 

11  me  as  to  what  the  PLS  section's  responsibility  of 

12  oversight  over  investigation  was,  it  was  to  take  the 

13  product  of  investigations  and  determine  whether  civil 

14  sanctions  should  --  civil  liability  should  attach  or 

15  whether  you  should  pursue  actions  for  such  civil 

16  liability.    And  in  the  criminal  context,  PLS 

17  attorneys  served  as  the  criminal  coordinator. 

18  Do  they  involve  —  do  those  assignments 

19  responsibilities  also  include  the  day-to-day 

20  management  of  investigations  conducted  by  the 

21  investigations  unit? 

22  A      I'm  sorry.    I  lost  you  on  that  last  part. 
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1  Q      It  seemed  like  you  had  control  or  oversight 

2  authority  at  the  tail  end  of  the  investigation.   The 

3  product  that  comes  in  from  the  investigations  unit 

4  would  be  filtered  through  your  unit.    Did  that 

5  supervisory  authority  also  relate  to  the  actual 

6  conduct  of  specific  investigations  by  the 

7  investigations  units? 

8  A      I  don't  know  how  to  answer  your  question. 

9  Q      Do  you  have  day-to-day  ~  do  you  have 

10  day-to-day  supervisory  authority  over  the  specific 

1 1  investigators? 

12  A      As  it  relates  to  your  case,  yes. 

13  Q      And  as  it  relates  to  your  case  ~ 

14  A      Those  cases  for  which  I  am  responsible. 

15  Q      Does  it  become  your  case  before  a  referral 

16  is  transmitted  for  you  review? 

17  A      Well,  1  wasn't  aware  that  there  was  a 

18  referral  going  out  or  being  worked  on.    Typically  the 

19  attorney  who  is  assigned  to  that  institution  knows  of 

20  the  referral.   In  this  case,  it  was  April  Breslaw. 

21  And  I  don't  know  whether  or  not  the  investigator  or 

22  investigators  had  been  in  contact  with  her,  letting 


1  her  know  what  they  were  doing. 

2  Q      Of  course  the  only  contact  you  had  with  her 

3  was  with  respect  to  the  Borod  &  Huggins  report;  you 

4  received  no  other  information  from  her,  so  you  did 

5  not  ask  her  regarding  the  specific  conduct  of  the 

6  investigation. 

7  A      That's  right. 

8  Q      The  point  of  my  specific  question  is 

9  whether  you  have  day-to-day  supervisory  authority 

10  over  the  investigators  with  respect  to  how  they  do 

1 1  their  work. 

12  A      As  it  relates  to  the  claims  you  are  working 

13  on,  yes. 

14  Q      When  you  are  reviewing  their  criminal 

1 5  referrals? 

16  A      No.    You  asked  me  that  in  the  context  of 

17  the  civil  investigation,  yes.   As  far  as  the  criminal 

18  investigation,  if  it  interferes  or  it  competes  with 

19  my  civil  case,  yes.    We  talk  about  it.    We  say  what 

20  is  going  to  jeopardize  maybe  a  bond  claim  versus  an 

21  insurance  policy  versus  a  fraud  claim,  yes.    We  talk 

22  about  competing  interests  because  there  is  always 
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1  competing  interests  within  different  claims  areas. 

2  Q      Do  they  report  on  matters  of  criminal 

3  investigation  to  you? 

4  Let's  say  they  interview  a  witness  or 

5  request  a  certain  document.    Would  they  report  that 

6  to  you? 

7  A      They  should.    My  gosh,  yes. 

8  They  prepare  a  plan  of  investigation  that 

9  is  given  to  the  attorney  quarterly  -- 

10  Q      This  is  criminal  investigation? 

1 1  A      Criminal  is  part  of  the  POL    You  are  to 

12  know  what  is  going  on,  yes,  if  you  are  the  attorney 

13  responsible  for  it. 

14  Now,  as  the  legal  criminal  coordinator,  1 

15  had  no  idea  any  of  this  was  going  on  until  I  actually 

16  got  the  tangible  referrals  or  immediately 

1 7  beforehand. 

18  Q      But  until  you  get  the  criminal  referral,  do 

19  you  have  a  basis  to  determine  whether  or  not  what 

20  documents  are  relevant  to  the  investigation? 

21  A      You  would  think  so,  yes.    I  mean,  you  know 

22  whether  or  not  you  have  sold  the  item,  maybe  the 
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1  underlying  note.    You  know  you  are  going  to  have  to 

2  determine  the  amount  of  your  loss.    You  want  to  know 

3  who  we  sold  the  note  to. 

4  Q      You  find  this  out  by  going  through 

5  documents? 

6  A      Sure,  or  requesting  specific  documents. 

7  Q      You  request  documents  and  then  you  go 

8  through  them  to  discover  underlying  conduct,  and  if 

9  that  underlying  conduct  happens  to  be  criminal  ~ 

10  A      No,  no,  no.    The  underlying  conduct  had  to 

1 1  have  occurred  prior  to  intervention.   Then  the  only 

12  documents  that  we  request  afterwards  is  usually  fi-om 

13  accounting  to  find  out  what  kind  of  hit  the 

14  institution  took  on  it. 

15  Q      Are  you  suggesting  that  subsequent 

16  investigations  of  criminal  misconduct  relating  to  a 

17  savings  and  loan  association  is  limited  only  to 

18  matters  that  led  to  its  intervention? 

19  A      No,  that's  not  what  I  said. 

20  The  criminal  referral  from  the 

21  investigations  department  only  pertained  to  those 

22  acts  that  occurred  prior  to  RTC  intervention, 
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1  period. 

2  Q      And  those  acts  ~  there  could  be  a  myriad 

3  of  criminal  acts  in  relation  to  that  savings  and  loan 

4  association? 

5  A      Yes. 

6  Q      Potentially  there  could  be  a  limitless 

7  universe  of  criminal  acts? 

8  A      Well,  within  the  world  of  documents  that  we 

9  obtained  in  the  intervention. 

10  Q      Only  by  reviewing  the  world  of  what  is 

1 1  deemed  to  be  relevant  documents  do  you  determine  what 

12  is  the  criminal  conduct? 

13  A      You  have  to  have  an  idea  of  what  is  there. 

14  You  don't  go  through  every  institution  and  start 

15  looking  at  every  single  document  to  see  if  in  fact 

16  this  is  criminal. 

17  You  have  a  lead.   We  get  a  supervisory 

18  memorandum  from  OTS.    It  usually  lists  items  that 

19  need  to  have  a  further  look  into,  maybe  they  have 

20  pending  investigations  on  certain  areas  and  they  ask 

21  us  to  take  it  on  from  that  point  forward.   You  look 

22  at  the  loan  loss  charts  to  find  out  what  the  large 
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1  loan  targets  were.   That  gives  you  a  red  flag  that 

2  there  may  be  criminal  acts  within  that  situation. 

3  That's  what  you  look  for. 

4  Q      And  that  was  ~  and  you  felt  that  the 

5  process  of  collecting  all  the  documents  by  the 

6  investigators  in  the  investigations  unit  was 

7  excessive? 

8  A      Yes. 

9  Q      And  not  only  was  it  excessive  as  an  initial 

10  matter,  it  was  improper  for  them  not  to  return  the 

1 1  documents  after  they  have  made  the  criminal 

12  referrals? 

13  A      Because  they  ask  for  more  than  just  what 

14  was  in  the  criminal  referrals.   They  asked  for  all 

15  our  contracting  files,  RTC-generated  files.   That's 

16  what  was  so  odd.    I  was  waiting  for  every  area  of  the 

17  RTC  to  start  responding,  and  they  weren't  there  yet. 

18  I  hadn't  gotten  anything  yet.    It  was  because  they 

19  had  done  this  10  months  beforehand  and  kept  them  all, 

20  not  saying  a  word. 

21  Q      Independent  of  any  legal  review? 

22  A      That's  right. 
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1  Q      Independent  of  any  supervision  on  your 

2  part.   As  a  matter  of  fact,  10  months  before  there 

3  was  no  legal  review  mechanism  in  place  because  it  was 

4  only  established  by  the  June  17,  1993  memorandum  by 

5  Jim  Dudine;  right? 

6  A      They  also  had  not  done  any  referrals. 

7  Q      That  was  at  the  beginning  and  continuation 

8  of  their  investigation? 

9  A      I  don't  know  if  it  was  the  beginning  or 

10  continuation  of  it.    All  I  know  is  they  had  requested 

1 1  all  of  these  from  every  area  of  the  RTC  and  kept  them 

12  in  a  locked  room.    That  is  unusual.    It  is  not  in  the 

13  normal  course  of  business.   That's  all  I'm  saying. 

14  Q      It  is  not  even  in  the  course  of  an 

15  investigation? 

16  A      If  the  investigation  —  you  have  to  have  a 

17  reason  for  asking  for  certain  documents,  not  the 

18  entire  world  of  every  document  both  within  the  RTC 

19  and  the  failed  institution.    That's  unusual.   There 

20  should  be  at  least  one  or  two  documents  that  one  of 

2 1  the  areas  of  the  RTC  that  generated  would  not  have 

22  that  would  be  responsive  to  their  investigation,  for 
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1  heaven  sakes.   But  they  did  not  leave  those  out 

2  there. 

3  They  requested  every  single  thing  early 

4  on.    That  is  out  of  the  normal  course  of  business. 

5  Q      The  substantive  problem  you  had  with  this 

6  initial  request  by  the  investigations  unit  is  similar 

7  to  the  objection  you  had  with  respect  to  the  two 

8  subpoenas  issued  by  the  Justice  Department  with 

9  respect  to  all  records  relating  to  Madison  Savings  & 

10  Loan  Association? 

1 1  A      Partially.   But  the  other  part  of  it  was 

12  that  they  simply  did  not  tell  legal  that  they  had 

13  already  done  this  and  where  the  documents  were  so 

14  that  we  could  respond  responsibly  to  the  AUSA. 

15  Q      Let  me  refer  you  back  to  the  same  E-mail 

16  that  we  were  talking  about  earlier,  the  November  8th 

17  E-mail  from  Lee  Ausen  to  Richard  lorio.   The  next 

18  page  is  TH  0844.    Read  me  the  second  sentence  of  that 

19  second  page. 

20  A      "No  attempts  were  made  to  hide  any 

21  information  from  PLS  and  I  met  at  length  last  Friday 

22  afternoon  to  show  and  explain  in  detail  what  we  have 
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1  available  for  responses  to  subpoenas." 

2  Q      "No  attempts  were  made  to  hide  any 

3  information  from  PLS." 

4  A      It  is  a  good  CYA  statement. 

5  Q      CYA  for  the  record  means  to  protect 

6  yourself? 

7  A      Yes. 

8  Q      Why  was  there  a  need  for  Mr.  Ausen  to 

9  protect  himself,  as  it  were?   Was  there  a  suggestion 

10  that  the  investigations  unit  was  hiding  information? 

11  A      You  bet. 

12  Q      And  that  suggestion  or  that  fear  was 

13  generated  within  PLS  itself? 

14  A      Yes. 

15  Q      You  were  not  comfortable  with  the  degree  of 

16  cooperation  you  were  getting  upon  investigation? 

17  A      No. 

18  Q      What  motive  would  there  be  for 

19  investigations  to  hide  information  from  PLS? 

20  A      To  circumvent  legal  review,  circumvent  any 

21  kind  of  second  scrutiny  or  responsibility  in 

22  complying  with  rules,  policies  and  procedures  — 
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1  Q      And  yet  -- 

2  A      —  including  confidentiality. 

3  Q      And  yet  hiding  that  information  from  PLS  in 

4  order  to  protect  ~  or  in  order  to  circumvent  rules 

5  of  confidentiality,  among  other  reasons,  why  would 

6  there  be  a  motive  for  investigations  to  then  tell  the 

7  Justice  Department?  As  I  understand  the  process,  you 

8  are  the  middle  man  in  this  document  production 

9  process;  correct? 

10  A      Yes. 

1 1  Q      And  I  suggest  ~  I  guess  the  reason  why  the 

12  Justice  Department  wanted  documents  from  you,  were 

13  hassling  you  for  documents  was  because  they  knew 

14  documents  existed  that  had  not  been  produced? 

15  A      Or  they  already  had  documents  that  were 

16  produced  but  had  not  gotten  the  official 

1 7  documentation  that  says  that  legal  has  signed  off  on 

18  that  says  yes,  pursuant  to  your  subpoena,  we  are  now 

19  here  by  transmitting  XYZ  documents. 

20  It  is  one  of  the  two.    Either  they  didn't 

21  have  the  documents  and  needed  them  in  order  to  review 

22  them  or  they  already  had  certain  documents  in  their 
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1  possession  that  did  not  have  legal  transmittal 

2  authorization  with  it  that  they  could  then  use  in  a 

3  court  of  law. 

4  Q      1  thought  it  was  merely  to  conduct  an 

5  investigation.    1  thought  the  purpose  of  a  criminal 

6  referral  is  in  order  to  pursue  whether  further 

7  investigation  is  needed,  not  to  be  used  in  a  court  of 

8  law. 

9  A      If  they  asked  for  additional  documentation, 

10  we  send  it,  we  have  to  list  what  we  sent  so  the  chain 

1 1  of  custody  is  complete. 

12  Q      Correct.    But  my  point  is  that  why  were 

13  they  in  this  one-month  period  calling  you  so  often 

14  and  in  a  sense  harassing  you  for  these  documents  if 

15  they  already  had  it,  they  being  the  AUSA,  the  FBI  and 

16  the  Department  of  Justice? 

17  A      I  don't  know. 

18  Q      Could  it  be  that  they  hadn't  gotten  it  but 

19  would  like  the  information? 

20  A      Yes,  that  could  have  been. 

21  Q      And  from  what  I  understand  from  your 

22  testimony,  your  fear  is  that  the  reason  why  they  know 
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1  that  there  are  relevant  documents  within  the  control 

2  of  the  RTC  and  yet  has  not  been  produced  is  that 

3  somebody  was  communicating  this  information  to  the 

4  Department  of  Justice? 

5  A      That's  what  they  told  us  over  the  phone, 

6  yes. 

7  Q      This  somebody  was  investigations? 

8  A      They  said  specifically  Jean  Lewis. 

9  Q      1  come  back  to  my  original  questions.    What 

10  possible  motive  could  investigations  have  if  their 

1 1  desire  is  to  get  the  documents  to  the  Department  of 

12  Justice  as  expeditiously  as  possible  to  withhold  them 

13  from  your  control  so  that  they  can  be  ultimately 

14  produced? 

15  A      I  don't  know.    They  did  not  give  them  to  us 

16  so  that  we  could  produce  them.   They  knew  the  request 

17  was  out  there.   We  were  getting  the  request  from  the 

18  AUSA  and  the  FBI  agent  asking  us  for  them.   Then  we 

19  started  getting  pressure  from  main  Justice  why  we 

20  hadn't  produced  all  the  documents.    I  don't  know. 

21  But  1  do  know  once  I  simply  asked  do  you 

22  have  an  indices,  do  you  have  certain  boxes  in  Jean's 
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1  possession,  the  answer  was  yes.   And  within  the  week, 

2  they  were  all  produced.   1  don't  understand  it. 

3  But  in  turn,  when  I  said  why  have  you  been 

4  withholding  these,  oh,  we  haven't  been  withholding 

5  them.    Why  didn't  you  tell  me  about  the  indices?  Why 

6  didn't  you  tell  me  about  the  boxes  that  were  all 

7  relevant  to  the  subpoena?  All  I  got  was  just  an  I 

8  got  to  go,  1  don't  know  what  Jean  has  been  talking  to 

9  them  about,  1  don't  know.   This  was  at  5:30.    It  was 

10  already  dark  or  maybe  6:00  in  the  evening  by  that 

1 1  time  on  Friday  night. 

12  I  spent  the  evening  and  the  next  day  going 

13  back  through  my  records  trying  to  find  out  what  was 

14  going  on,  and  1  compiled  an  E-mail  or  composed  an 

15  E-mail  to  Carl  Gamble  because  he  was  the  one  who  was 

16  fielding  the  calls  from  main  Justice  letting  him  know 

17  what  happened  and  why  I  had  not  been  responsive. 

18  So  I  sent  that  to  him  and  by  Monday 

19  morning,  I  had  been  taken  off  the  project. 

20  (Recess.) 

21  BY  MR.  DINH: 

22 Q      During  this  period,  did  you  have  any 
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1  communication,  contact  or  ~  any  communication  or 

2  contact  with  Webster  Hubbell? 

3  A      No. 

4  Q      Do  you  know  of  anybody  within  the 

5  Resolution  Trust  Corporation  in  whichever  division 

6  who  had  any  contact  or  communications  with  Webster 

7  Hubbell? 

8  A      No. 

9  Q      Have  you  subsequently  found  out  of  any  such 

10  contact? 

11  A      No. 

12  (Discussion  off  the  record.) 

13  BY  MR.  DFNH: 

14  Q      On  the  record  again.   You  were  removed  from 

15  the  case  on  November  5,  1993? 

16  A      No.    That  was  the  last  work  I  did  on  it.    I 

17  was  removed  Monday  morning,  the  8th. 

18  Q      The  8th  of  1993.    By  "removed,"  does  it 

19  also  entail  that  you  were  recused  from  the  case?  You 

20  weren't  blocked  in  any  way  from  information  regarding 

21  the  case? 

22  A      Not  that  I  know  of. 
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1  Q      It  was  simply  an  allocation  of  resources 

2  that  the  case  had  now  been  assigned  to  another 

3  attorney? 

4  A      Well,  not  really.   My  responsibilities  were 

5  primarily  over.    It  was  simply  the  matter  of  the 

6  document  production  which  usually  the  attorney 

7  handling  that  institution  was  responsible  for. 

8  So,  officially  Phil  Adams  took  sole 

9  responsibility.   He  simply  was  not  going  to 

10  coordinate  it  through  me  any  longer  because  the 

1 1  agreement  between  Julie  Yanda  and  Richard  lorio  was 

12  that  Jean  Lewis  had  to  be  taken  off  the  case  and  in 

13  turn,  fine,  you  take  Karen  Carmichael  off  the  case. 

14  She  felt  it  was  a  giveaway,  no  problem.    My 

15  responsibilities  were  primarily  over. 

16  Q      You  were  replaced  by  Mr.  Adams?  And  do  you 

17  know  who  replaced  Jean  Lewis  on  the  other  end? 

18  A      No. 

19  Q      But  you  kept  ~  Phil  Adams  is  your 

20  colleague  at  Kansas  City? 

21  A      Yes. 

22 Q      You  kept  in  touch  with  him  on  the  case? 
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1  A      No. 

2  Q      Did  you  talk  to  him  at  all  about  the  case? 

3  A      No. 

4  Q      Did  you  talk  to  anybody  about  the  case? 

5  A      No. 

6  Q      Any  matters  relating  to  Madison  subsequent? 

7  A      No,  not  until  January  of  '94. 

8  Q      When  you  were  subsequently  interviewed  by 

9  Mr.  Fiske? 

10  A      No. 

1 1  Q      What  was  the  occasion  in  which  you  were 

12  reacquainted  with  Madison  Guaranty? 

13  A      The  Dallas  office  asked  Julie  if  I  could  be 

14  transferred  to  Dallas.   They  were  shorthanded.   They 

15  needed  more  people.   They  had  talked  to  me  earlier, 

16  if  I  would  be  interested  in  going  down  to  Dallas.   I 

17  have  family  that  lives  there. 

18  In  anticipation  of  me  moving  to  Dallas,  I 

19  went  down  for  the  quarterly  case  reviews.   That's 

20  where  all  the  attorneys  sit  in  with  a  supervising 

21  attorney  in  the  investigations  division  and  you  go 

22  over  every  case  that  you  have,  where  it  is,  what's 
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1  happening,  how  much  money  is  spent,  what  it  looks 

2  like  and  what  you  plan  to  do  in  the  next  90  days. 

3  They  thought  that  would  be  a  good  way  for  me  to  get 

4  up  to  speed  on  cases  that  I  would  probably  be  taking 

5  over. 

6  The  morning  that  I  arrived  at  the  Dallas 

7  office,  the  Washington,  D.C.  office  contacted  the 

8  Dallas  office  and  asked  them  if  they  had  any  attorney 

9  available  to  go  to  OTS  and  start.  A,  copying  all  OTS 

10  documents  on  Madison  Guaranty,  and  B,  review  all 

1 1  documents  in  OTS's  possession  of  Madison  Guaranty. 

12  The  OTS  office  that  was  responsible  for  Madison 

13  Guaranty  is  located  in  Dallas.   Because  the  quarterly 

14  case  reviews  were  going  on,  every  attorney  had  to  be 

15  present  to  discuss  their  own  cases.   I  was  the  only 

16  one  not  assigned  any  cases. 

17  So,  because  of  the  agreement  that  Julie  had 

18  with  Mr.  lorio,  they  contacted  Mr.  lorio  and  told  him 

19  the  situation  and  told  him  the  documents  had  to  be  in 

20  Washington  ASAP  and  that  we  would  be  working  around 

21  the  clock  to  get  these  documents  to  Washington. 

22  Would  it  be  all  right  if  I  supervised  the  copying  of 
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1  those  documents  for  Washington's  review.   He  said 

2  yes.    Within  the  hour,  I  was  at  OTS  and  we  began  the 

3  document  production  to  Washington,  D.C.  regarding  OTS 

4  documents. 

5  Q      And  this  is  in  January  of  1994? 

6  A      January  31,  1994. 

7  Q      This  was  when  there  --  can  you  explain  to 

8  me  why  there  was  a  rush  to  get  the  OTS  documents  to 

9  Washington,  D.C? 

10  A      The  statute  of  limitations  at  that  time  on 

1 1  civil  fraud  cases  was  going  to  expire,  I  believe,  the 

12  22nd  of  February  1994.    And  if  in  fact  there  were  any 

13  fraud  cases  remaining  in  the  institution,  then  RTC 

14  wanted  to  go  through  the  documents  one  more  time  and 

15  make  sure  that  there  is  nothing  that  needed  to  be 

16  filed  before  that  time. 

17  Q      Right. 

18  A      They  hired  the  Pillsbury,  Madison  firm  to 

19  do  that  review,  and  they  needed  OTS  documents  as  part 

20  of  that  investigation.   I  simply  oversaw  the  document 

21  retrieval  from  OTS. 

22  Q      OTS  documents  were  sent  to  RTC  in 


4325 

163 

1  Washington,  D.C.? 

2  A      Yes. 

3  Q      And  not  to  the  Department  of  Justice? 

4  A      No. 

5  Q      Do  you  have  any  knowledge  with  respect  to 

6  any  OTS  documents  or  their  production  to  the 

7  Department  of  Justice? 

8  A      Yes.    Within  two  weeks  of  doing  all  of  that 

9  copying,  we  received  a  grand  jury  subpoena  from 

10  Fiske's  group  asking  for  copies  of  all  the  OTS 

1 1  documents.  No,  I'm  sorry.    That's  not  true. 

12  OTS  had  already  received  a  subpoena  for  all 

13  those  documents  from  Fiske's  group. 

14  Q      Sometime  in  January? 

1 5  A      Because  they  were  in  one  end  of  the 

16  building  doing  their  copying  of  the  documents  and  we 

1 7  were  in  the  other  end  of  the  room  doing  our 

1 8  documents. 

19  Q      So  the  production  was  simultaneous? 

20  A      Oh,  yes. 

21  Q      Did  you  coordinate  the  production  at  all 

22  between  the  OTS  and  DOJ? 
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1  A      No. 

2  Q      Your  involvement  was  simply  with  the  OTS 

3  production  —  the  production  of  OTS  records  to  the 

4  RTC  in  Washington,  D.C. 

5  A      That's  correct,  yes. 

6  Q      Did  you  have  any  prior  knowledge  with 

7  respect  to  any  prior  production  of  OTS  documents  to 

8  the  Department  of  Justice? 

9  A      No. 

1 0  Q      Prior  to  this  January  1 994  request? 

11  A      No. 

12  Q      It  was  merely  by  serendipity  that  you  were 

13  there? 

14  A      Yes.    I  was  the  lucky  one  again,  thank 

15  you. 

1 6  Q      Let  me  refer  you  to  your  chronology  and 

17  refer  you  to  page  12  of  that  chronology.  Bates 

18  stamped  KC  004 IS. 

19  MR.  ENDLER:    Just  so  the  record  is  clear, 

20  this  is  a  chronology  that  was  prepared  by  someone 

21  else,  that  it  is  quite  clear. 

22  MR.  DINH:    I  meant  "your"  in  the  collective 
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1  sense,  being  the  Kansas  City  RTC. 

2  THE  WITNESS:    By  this  time,  I  was  probably 

3  in  Dallas. 

4  BY  MR.  DINH: 

5  Q      This  would  be  in  ~  by  page  12  would  be 

6  November  22nd,  1993. 

7  A      All  right.    This  was  after  I  was  taken  off 

8  the  project. 

9  Q      Can  I  ask  you  to  read  the  first  sentence  of 

10  the  last  paragraph  there,  the  continuation 

1 1  paragraph.   Can  I  ask  you  to  read  that  for  the 

12  record? 

13  A      "Donohue,  LRI,  JFY,  PJI  confer  out  of 

14  presence  of  DO  J  representatives." 

15  Q      The  next  sentence? 

16  A      "Donohue  suggests  PLS  step  aside  and  that 

17  KCO  investigation  should  head  up  MXC  LOA." 

1 8  Q      Now,  by  PLS  in  the  second  sentence,  that 

19  means  professional  liability  section? 

20  A      Yes. 

21  Q      And  that  KCO  is  Kansas  City  office  of 

22  investigations? 
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1  A      Yes. 

2  Q      Do  you  have  any  knowledge  or  recollection 

3  as  to  any  conversations  you  may  have  had  in  relation 

4  to  this  particular  meeting  between  DOJ 

5  representatives  and  Kansas  City  office? 

6  A      I  was  not  involved.   I  have  no  idea. 

7  Q      You  have  not  had  any  conversations  with 

8  Ms.  Julie  Yanda  regarding  this  subject? 

9  A      No. 

10  Q      No  conversations  with  Phil  Adams  regarding 

1 1  this  subject? 

12  A      No. 

1 3  Q      You  have  not  talked  to  Richard  lorio  or  Lee 

14  Ausen  about  this  subject? 

15  A      No. 

16  MR.  DINH:    I'm  done.   Thank  you. 

17  EXAMINATION 

18  BY  MR.  SCHAUER: 

19  Q      I  know  we  have  covered  a  lot  of  ground.    It 

20  is  not  my  intent  to  go  over  things  that  have  already 

21  been  covered,  but  I  need  to  follow-up  on  things  and 

22  may  touch  on  some  things.    I  will  try  and  be  as 
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efficient  as  possible. 

First,  I  would  like  to  just  ~  actually 
before  I  do  that,  if  I  could  just  get  a  little  more 
background  of  your  employment  history.   Can  I  get 
just  a  brief  synopsis  of  your  employment  history  from 
the  period  you  graduated  from  college  up  until  law 
school? 

A      I  graduated  from  college  in  May  of  1980.    I 
worked  for  an  S&L  as  a  corporate  trainer  in  my 
hometown  from  August  of  1980  until  November  of  1980, 
when  Don  Nickles  won  the  Senatorial  seat  here  in 
Washington  for  the  state  of  Oklahoma,  his 
administrative  assistant  called  me,  asked  me  if  I 
would  be  willing  to  come  to  Washington  and  work  for 
the  Senator.   I  said  yes.   Three  days  later  I  was 
working  here. 

Q      You  worked  for  Senator  Nickles? 

A      Until  August  of  1981,  when  I  transferred 
back  to  Oklahoma  because  my  parents  had  been  in  a 
severe  car  accident  and  I  had  to  take  care  of  my 
mother. 

Q      And  pardon  my  ignorance  regarding  Oklahoma 
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1  politics,  but  what  party  is  Mr.  Nickles? 

2  A      Senator  Nickles  is  a  Republican. 

3  Q      I  would  like  to  briefly  go  back  and  discuss 

4  the  events  surrounding  the  meeting  that  you  had 

5  testified  earlier  to  in  September,  I  think  September 

6  22  between  Mr.  Adams  and  Ms.  Lewis. 

7  Did  you  have  any  conversations  with 

8  Mr.  Adams  regarding  that  discussion  that  was  about  to 

9  take  place  prior  to  Mr.  Adams's  discussion? 

10  A      Yes. 

1 1  Q      What  was  the  substance  of  that  conversation 

12  with  Mr.  Adams? 

13  A      He  told  me  that  he  had  set  up  a  meeting 

14  with  Jean  Lewis  and  wanted  to  know  what  I  knew  about 

15  her  as  he  had  not  worked  with  her  before.   He  knew 

16  that  she  was  from  the  Tulsa  office  and  that  I  would 

17  probably  know  who  she  was. 

18  Q      Did  you  know  who  she  was? 

19  A      Yes,  I  did. 

20  Q      What  did  you  tell  Mr.  Adams  about 

21  Ms.  Lewis? 

22  A      Because  the  request  was  in  the  context  of 
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1  the  criminal  matter,  1  told  him  to  be  careftil  of  the 

2  work  product  she  was  getting  ready  to  give  or  was  in 

3  the  process  of  preparing  because  I  had  already  had 

4  many  complaints  on  her  work  from  other  AUSAs,  and 

5  also  that  we  had  some  problems  earlier  with 

6  Ms.  Lewis. 

7  Q      When  you  mention  problems  or  complaints 

8  from  other  AUSAs,  I  know  you  testified  earlier  to  a 

9  meeting  with  an  AUSA  I  think  in  the  Northern  District 

10  of  Oklahoma.   Are  there  other  complaints  from  other 

1 1  U.S.  Attorneys'  offices  regarding  Ms.  Lewis  that  you 

12  recall? 

13  A      Not  U.S.  Attorney's  Offices.   There  was 

14  another  U.S.  Attorney  in  the  same  office  as 

15  Mr.  McLaughlin.   There  had  been  a  problem  in  March  of 

16  that  year  concerning  the  Paragould,  Arkansas 

17  institution,  and  there  was  a  problem  with  that  AUSA 

18  in  that  she  had  made  certain  comments  to  him. 

19  Q      "She"  being  Ms.  Lewis? 

20  A      Ms.  Lewis,  representing  RTC's  position  when 

21  in  fact  that  was  not  RTC's  position,  and  then  when  he 

22  went  ahead  and  proceeded  on  the  course  of  action  he 
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1  intended  to  take,  it  ran  head  into  an  RTC  civil  case, 

2  and  ultimately  the  RTC  took  a  significant  million 

3  dollar  loss  because  of  the  information  she  had  given 

4  him  and  representations  she  had  made  without 

5  conferring  with  the  PLS  attorney. 

6  Q      You  had  mentioned  other  complaints 

7  regarding  Mrs.  Lewis  ~  or  Ms.  Lewis. 

8  A      The  other  complaint  was  back  in  the  Tulsa 

9  office.   This  was  when  she  was  known  as  Jean 

10  Brennan.   In  her  former  employment,  prior  to  coming 

1 1  to  the  RTC,  she  worked  for  an  institution  in  Texas. 

12  The  president  and  CEO  of  that  institution,  Jarrett 

13  Woods,  was  under  criminal  indictment  and  frial,  and 

14  as  a  former  employee,  she  was  asked  to  testify 

15  against  him,  which  is  fine.   There  are  just  certain 

16  procedures  that  we  have  to  do  in  the  RTC  in  order  to 

17  allow  that  employee  time  off  and  also  to  represent  or 

18  be  a  witness  on  behalf  of  the  government. 

19  That's  all  good  and  fine.    But  her 

20  supervisor  in  Tulsa  came  to  my  office  asking  if  the 

21  authorization  that  my  office  had  issued  -  which  we 

22  refer  to  a  309  authorization,  it  refers  to  12  CFR  309 
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1  which  simply  says  that  the  agency  authorizes  its 

2  employee  to  represent  the  agency  or  whatever  the 

3  issue  is  at  trial  and  we  are  aware  of  it  ~  if  that 

4  authorization  included  paying  for  her  time  and  travel 

5  in  aiding  the  defense. 

6  And  that's  not  what  the  initial  request  was 

7  for.    Her  supervisor  had  found  out  that  after  she 

8  testified  on  behalf  of  the  government,  the  next  two 

9  weeks  and  weekends  on  her  travel  voucher  were 

10  requests  for  reimbursement  for  her  time  that  she 

1 1  spent  then  with  the  defense  counsel. 

12  I  didn't  know  how  to  respond  to  that.    So  I 

13  contacted  the  FDIC  criminal  legal  coordinator  whose 

14  name  is  John  Moshey.   Together  we  contacted  the  AUSA 

15  in  Dallas  who  was  responsible  for  that  litigation  to 

16  see  if  Ms.  Lewis's,  then  Brennan,  time  spent  with  the 

17  defense  counsel  was  going  to  jeopardize  the  testimony 

1 8  that  she  had  already  given  to  the  government. 

19  The  AUSA,  though  very  disappointed  that 

20  that  had  happened,  simply  said  that  she  hadn't  gotten 

2 1  enough  information  from  Ms.  Lewis  to  be  critical  one 

22  way  or  the  other  so  that  she  could  impeach  her 
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1  testimony  if  she  had  to. 

2  So  from  that  point  forward,  we  did  nothing 

3  because  it  wasn't  critical  to  the  case.   Had  it  been, 

4  there  may  have  been  something  different.   But  because 

5  of  that,  I  did  have  a  legal  file  on  her. 

6  Q      Given  this  background  and  these 

7  interactions  or  discussions  regarding  Jean  Lewis,  had 

8  you  at  that  point  formed  an  opinion  about  Ms.  Lewis's 

9  professionalism,  credibility  and  manner  in  which  she 

10  conducted  her  work? 

1 1  A      My  personal  opinion  was  that  there  was  some 

12  irresponsibility  there  and  there  were  questions  as  to 

13  the  integrity  of  her  work.   At  the  time  that  she  was 

14  the  witness  for  the  government  in  Texas,  I  understood 

1 5  her  position  to  solely  be  a  secretary  type  of 

16  individual  for  the  investigations  department.  Not 

17  until  she  moved  to  Kansas  City  did  she  actually 

1 8  become  an  investigator. 

19  The  investigation  dilemma  that  was  posed 

20  then  in  March  of  1993  on  the  Paragould  matter  caused 

21  some  embarrassment  for  the  RTC.   Once  the 

22  conversations  with  the  AUSA  concluded,  1  was  no 
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1  longer  involved  in  whatever  debriefing  or  reprimand 

2  of  her  for  investigations  in  PLS  concerning 

3  Ms.  Lewis.   That  was  solely  between  the  attorney 

4  assigned  to  that  institution  and  Julie  Yanda  and  her 

5  supervisor.    So  I  was  not  privileged  to  that 

6  information.   But  I  was  privileged  to  the 

7  conversations  with  the  AUSA  in  fact  down  in 

8  Oklahoma. 

9  Q      You  had  at  that  point  formed  some 

10  impression  about  Ms.  Lewis? 

11  A      Yes. 

12  Q      Did  you  relate  that  impression,  that 

13  history  formulating  that  impression  to  Mr.  Adams  at 

14  that  point? 

15  A      No,  not  at  that  time.    I  simply  said  be 

1 6  careful,  make  sure  what  she  tells  you  she  can  back 

17  up.    It  was  just  a  quick  word  of  warning,  and  it  was 

18  no  more  than  30  seconds,  maybe  a  full  minute  of 

19  conversation  about  that. 

20  Subsequent  to  this  conversation,  we  had  a 

2 1  full  discussion  about  the  previous  problems. 

22 Q      What  was  the  substance  of  those  discussions 
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1  after  Mr.  Adams  had  spoken  with  Ms.  Lewis  and  come 

2  back  to  you,  I  think  the  next  day  is  what  you 

3  testified? 

4  A      Yes. 

5  Q      What  was  the  conversation  you  had  with 

6  Mr.  Adams  about  that? 

7  A      He  poked  his  head  in  my  door,  and  I  was  on 

8  the  phone.    So  he  came  back  about  20  minutes  later 

9  and  said  I  had  my  conversation  with  Jean,  I  can't 

10  believe  what  she  said,  I  can't  believe  it.    She  says, 

1 1  and  then  he  relayed  things  she  said,  and  I  believe 

12  they  are  stated  in  the  chronology. 

13  Q      If  you  could  just  recount  some  of  them  for 

14  me,  I  will  give  you  the  chronology  to  refresh  your 

15  recollection. 

16  (Witness  examined  the  document.) 

17  A      She  had  indicated  that  a  new  subpoena  was 

18  forthcoming  for  files  per  her  conversation  with  the 

19  AUSA.    She  indicated  that  this  David  Hale  with  whom 

20  the  subpoena  was  ~ 

21  Q      The  basis? 

22  A      A  basis  for  the  subpoena,  was  involved  with 
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1  Jim  Guy  Tucker  and  she  was  referring  on  the 

2  referral.   She  said  Governor  Tucker  would  resign  as  a 

3  result  of  these  referrals  immediately,  which  she 

4  indicated  that  we  were  now  ready  for  trial,  they  were 

5  so  complete  they  were  absolutely  ready  for  trial,  and 

6  then  cautioned  her  not  to  tell  anybody,  particularly 

7  Julie  Yanda  and  Karen  Carmichael.  At  that  point  I 

8  said,  well  ~  he  said  why  would  she  say  that?  I 

9  don't  know.   This  is  all  I  know,  these  are  the  things 

10  I  do  know.    I  don't  know  that  Jean  Lewis  ever  knew 

1 1  about  my  conversation  with  the  AUSA  in  Tulsa. 

12  Q      Do  you  have  an  idea  of  why  Ms.  Lewis  would 

1 3  not  have  wanted  you  to  know? 

14  A      I  have  no  idea.   I  really  don't.   I  never 

15  spoke  to  her  during  this  whole  time  of  the  referral 

16  review.   I  didn't  speak  to  her  prior  to  it.    I  don't 

17  know. 

18  Q      At  that  point,  I  think  earlier  you 

19  testified  that  Mr.  Adams  was  shocked.   I  don't  mean 

20  to  be  putting  words  in  your  mouth. 

21  A      Yes.   He  was  shocked.   That's  a  good  word. 

22  Q      The  fact  that  he  was  shocked  was  based  on 


1  Ms.  Lewis's  motivation?   I  am  trying  to  be  clear. 

2  Was  he  concerned  about  the  substance  of  the 

3  allegations  or  was  he  concerned  about  the  manner  in 

4  which  Ms.  Lewis  was  conducting  business? 

5  A      It  was  all  relayed  to  him  as  cloak  and 

6  dagger-ish,  you  know,  it  is  a  conspiracy,  we  have 

7  this,  it's  going  to  happen,  I  have  already  been  in 

8  contact  with  the  AUSA,  this  is  ready  for  trial. 

9  It  was  just  fantastic.   At  least  that's  how 

10  he  related  it  to  me,  that  these  stories  were  just 

1 1  fantastic.   And  "he  will  resign  immediately  upon  us 

12  submitting  these  referrals,"  those  are  the  kind  of 

1 3  statements,  it  certainly  rang  true  to  form  with  what 

14  I  had  already  heard  and  experienced. 

1 5  Q      That  is,  given  your  earlier  interaction 

16  with  Ms.  Lewis  and  the  impressions  you  had  formed 

1 7  about  her  ~ 

18  A      Yes. 

19  Q      ~  this  did  not  surprise  you? 

20  A      No,  it  didn't  surprise  me. 

21  Q      After  that  discussion  in  which  Mr.  Adams 

22  found  out  about  the  referral,  what  did  he  tell  you 
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1  about  the  referral  specifically,  the  existence  of  the 

2  referral? 

3  A      He  said  that  there  were  nine,  that  she  had 

4  pointed  to  them  on  her  desk,  that  they  would  be  ~ 

5  MR.  DINH:    The  record  reflects  the  witness 

6  is  referring  to  the  chronology. 

7  (Witness  examined  the  document.) 

8  BY  MR.  SCHAUER: 

9  Q      He  expressed  there  would  be  referrals 

10  forthcoming  but  did  not  provide  them  to  you  at  that 

1 1  point? 

12  A      I  think  the  comment  that  alarmed  him  the 

13  worst  was  that  "LJL,"  quoting  from  page  5  of  the 

14  chron,  "doesn't  trust  a  courier  service  or  the 

15  interoffice  mail  to  send  anything  to  PJA  or  him  at 

16  PLS.    LJL  stated  that  these  things  have  a  'nasty  way 

17  of  disappearing,'"  as  though  there  is  some  kind  of 

1 8  conspiracy  that  we  would  get  rid  of  documents  in 

19  PLS. 

20  In  his  conversation  in  relating  this  to  me, 

21  at  first  I  didn't  pick  up  that  she  had  said 

22  specifically  that  I  was  also  involved,  don't  tell 


1  Julie  Yanda  or  Karen  Carmichael.  I  kind  of 

2  disregarded  the  Karen  Carmichael  part.    1  got  to 

3  thinking  why  would  she  say  that.   Maybe  I'm  a 

4  stickler  for  rules,  but  that  is  what  the  attorneys 

5  do.    We  have  to  play  within  the  rules. 

6  Obviously  I  have  no  political  motivation  to 

7  hide  this  stuff    The  PLS  division  has  sued  every 

8  type  of  person  imaginable,  be  they  circuit  judges, 

9  congressmen.   It  just  doesn't  matter.   We  have  done 

10  it,  if  every  I  is  dotted  and  every  T  is  crossed.   But 

11  that  is  the  attorney's  responsibility  to  make  sure 

12  that  it  is. 

13  Q      Just  so  we  can  back  up  a  little  bit,  I'm 

14  getting  a  sense  for  you  and  I  respect  your 

15  professionalism  in  not  bringing  this  out,  but  just  to 

16  help  us  understand  the  dynamics  here,  I  sense  that 

17  there  is  a  friction  between  PLS  and  investigations? 

1 8  Would  that  be  a  fair  characterization? 

19  A      That  is  probably  very  fair. 

20  MR.  DINH:    Off  the  record. 

21  (Discussion  off  the  record.) 

22  BY  MR.  SCHAUER: 
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1  Q      Could  you  maybe  help  me  in  understanding 

2  the  source  of  that  friction  and  the  extent  to  which 

3  that  friction  existed? 

4  A      A  long  history  of  it. 

5  Q      Okay. 

6  A      I  think  it  initially  started  as  to  who  was 

7  in  control  of  the  determination  as  to  who  we  sued  and 

8  what  we  sued  on.    As  those  rules  changed  and 

9  metamorphosed  into  different  responsibilities,  the 

10  friction  remained  and  grew. 

11  If  an  investigator  would  come  to  a  PLS 

12  attorney  and  say  we  have  to  sue  John  Smith;  and  you 

13  would  say,  well,  why?   Well,  because  everyone  knows 

14  he  is  dirty.   Okay,  what  evidence  do  you  have?  Well, 

15  everyone  knows  he  is  dirty. 

16  It  just  doesn't  fly.    So  when  you  don't 

17  proceed,  the  PLS  attorney  doesn't  proceed  with  suing 

18  John  Smith  because  there  is  no  evidence  there  or 

19  maybe  the  statute  of  limitations  has  run  or  he  has 

20  filed  bankruptcy  and  our  purpose  in  the  RTC  is  simply 

2 1  to  recover  moneys,  then  the  investigator  accuses  the 

22  PLS  attorney  of  not  moving  forward  with  suing  John 
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1  Smith  because  everyone  knows  he  is  dirty. 

2  MR.  DINH:   Just  to  clarify,  John  Smith  is  a 

3  fictional  character. 

4  THE  WITNESS:   John  Doe.   It  is  a 

5  hypothetical. 

6  MR.  SCHAUER:    Otherwise,  we  will  have  to 

7  open  another  investigation. 

8  THE  WITNESS:    So,  the  attorney  is  always 

9  wrong  for  doing  so. 

10  It  escalated  ~  it  was  in  every  shop.    It 

1 1  wasn't  solely  limited  to  this  institution. 

12  BY  MR.  SCHAUER: 

13  Q      To  Kansas  City.    It  was  throughout  the 

14  nation  in  the  RTC. 

15  A      Yes.   The  Chicago  investigators,  the  PLS 

16  attorneys  would  ask  ~  I  asked  one  investigator  to 

1 7  retrieve  certain  boxes  for  me  and  he  looked  at  me  and 

18  said  "it  is  not  my  job."   I  asked  him,  then  whose  job 

19  is  it? 

20  If  they  were  the  client,  then  they  should 

21  also  have  been  responsible  for  client  things  like 

22  paying  bills  and  reviewing  fee  bills  and  paying  the 
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1  counsel,  all  of  which  they  were  not.    We  were.   Yet 

2  we  would  find  things  within  our  bills  like  20  phone 

3  calls  30  minutes  each  to  the  outside  fee  counsel 

4  charging  us  so  much  money  for  each  phone  call  that  we 

5  didn't  know  they  were  calling  our  fee  counsel  and 

6  running  the  bills  up  on  these  things  when  we  already 

7  had  the  information.   All  they  simply  had  to  do  was 

8  communicate  with  us. 

9  It  seemed  to  be  a  matter  of  trust  from  the 

10  get-go.   Having  the  investigator  make  legal 

1 1  determinations  we  didn't  believe  was  necessarily 

12  prudent  or  correct,  and  there  were  always  a  lot  more 

13  legal  reasons  behind  certain  decisions,  and  there 

14  were  channels  for  those  decisions  to  be  made  all  the 

15  way  up  from  the  initial  supervisor,  deputy  supervisor 

16  clear  up  to  Washington,  D.C.  who  was  giving  legal 

17  scrutiny  as  to  every  step  that  we  took.    Even  if  we 

18  decided  to  close  a  claim  area  out,  it  had  to  go  all 

19  the  way  up  the  line  of  command.   You  had  to  justify 

20  yourself  why  you  couldn't  bring  the  case. 

21  Q      So,  it  would  be  a  fair  characterization  to 

22  say  there  was  a  general  suspicion  and  hostility 
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1  between  PLS  and  investigations? 

2  A      I  walked  into  it  that  way.   It  was  there 

3  when  1  ~ 

4  Q      It  was  there  when  you  got  there  and  it  is 

5  still  there  as  far  as  you  know? 

6  A      I  think  for  the  most  part.   There  were 

7  elements  in  each  office.   1  can't  say  that  it  was 

8  general  only  to  investigations  versus  PLS.    In  every 

9  office  there  seemed  to  be  a  core  group  of  discontents 

10  who  knew  better,  who  wanted  it  now,  who  refused  to 

1 1  follow  policies  and  procedures.   They  seemed  to  me  to 

12  be  impatient  little  kids  who  didn't  care  what  the 

13  rules  were,  we  want  this  done  now,  and  you  are  going 

14  to  stop  me  if  you  make  me  go  through  the  rules  and 

15  the  procedures. 

16  So,  yes,  it  was  almost  like  a  parental  ~  a 

17  rebellious  child  who  the  parents  say  no,  I  want  you 

18  in  at  a  certain  time.   It  was  just  absolute  rebellion 

19  from  our  point  of  view,  from  my  point  of  view.   Some 

20  of  the  investigators  were  that  way,  not  all  of  them. 

21  Many  of  them  communicated  wonderftilly,  took  direction 

22  well  and  were  very  proactive  in  suggesting  other 
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1  means  of  action  so  that  we  could  go  ahead  and  proceed 

2  with  the  claim  if  we  all  felt  it  was  there.   There 

3  were  great  working  relationships. 

4  Q      In  the  context  of  this  environment,  I  sort 

5  of  want  to  understand  the  sort  of  creation  of  the 

6  blue  ribbon  panel  and  blue  ribbon  manual  and  the 

7  meeting  that  occurred,  I  think,  in  January  of  '93. 

8  A      March  3 1 .    Things  had  deteriorated  to  the 

9  point  and  I  think  probably  the  Paragould  bond 

10  situation  may  have  been  the  crowning  blow  for  that. 

1 1  All  PLS  attorneys  and  all  investigators 

12  were  requested  to  meet  in  a  room  at  a  site  off  of  RTC 

13  property,  and  it  was  simply  a  meeting  whereby  every 

14  department  would  have  an  opportunity  to  go  over  what 

1 5  was  expected  of  them  so  that  they  would  know  what 

16  constraints  PLS  was  under,  what  obligations  PLS  had, 

17  who  we  reported  to  and  what  the  scrutiny  was,  and 

18  then  the  same  for  them,  and  to  clarify  the  lines  of 

19  reporting  for  each  one. 

20  That's  what  the  meeting  was  about.   I  don't 

21  know  what  necessarily  occurred  subsequent  to  that.   I 

22  do  know  that  ultimately  the  blue  ribbon  committee, 
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1  they  had  already  been  working  on  the  manual  and  more 

2  things  were  added  to  it  after  that. 

3  Q      In  the  context  of  your  responsibilities  in 

4  terms  of  criminal  referrals,  you  mentioned  earlier 

5  that  your  understanding  of  the  language  that  was 

6  shown  to  you  in  the  blue  ribbon  manual  was  that  you 

7  were  to  do  a  legal  review? 

8  A      That  was  not  in  the  blue  ribbon  manual. 

9  That  was  a  national  directive. 

10  Q      What  was  your  understanding  of  what  that 

1 1  review  entailed? 

12  A      In  my  mind,  the  legal  review  would  include 

13  reviewing  what  was  to  be  submitted  to  the  Justice 

14  Department,  making  sure  that  the  corresponding 

15  documents  verified  and  backed  up  that  which  we  were 

16  alleging.   If  it  didn't,  to  make  suggestions  and 

17  corrections  to  the  referral  so  that  the  DOJ  would 

18  have  every  possible  advantage  of  moving  forward  with 

19  the  claim. 

20  Q      So  in  a  sense,  your  job  as  you  understood 

21  it,  your  mandate  was  to  make  sure  that  RTC  was  giving 

22  in  its  referral  to  the  Department  of  Justice  or  to 
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1  the  specific  U.S.  Attorney's  Office  and  the  FBI  the 

2  most  work  that  they  could  possibly  do  on  a  specific 

3  referral? 

4  A      Accurate  and  complete  information  I  think 

5  that  is  what  is  most  important.   Just  accurate  and 

6  complete.   If  the  documents  are  saying  one  thing, 

7  make  sure  the  documents  on  which  we  were  basing  the 

8  referral  actually  do  say  that. 

9  Q      It  is  this  that  --  it  is  with  that 

10  understanding  that  you  eventually  looked  at  the  nine 

1 1  referrals  prepared  by  Ms.  Lewis? 

12  A      Yes. 

1 3  Q      When  you  looked  at  those  referrals  by 

14  Ms.  Lewis,  what  was  your  impression  of  the  referrals 

15  that  Ms.  Lewis  prepared,  just  generally? 

16  A      Confusion,  incomplete,  unclear,  hard  to 

17  follow,  hard  to  read,  hard  to  understand  allegations 

18  that  I  didn't  see  were  necessarily  backed  up  by  the 

19  documents  that  were  supposedly  supporting  them. 

20  Q      In  saying  that,  you  are  simply  saying  that 

21  you  didn't  think  that  the  referral  had  reflected  the 

22  best  work  that  RTC  could  do  in  terms  of  following  up 
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1  and  accurately  reflecting  specific  transactions? 

2  A      There  were  a  lot  of  assumptions  and 

3  conclusory  statements  that  were  made  that  were  not 

4  backed  up  by  the  documents  that  were  supposed  to  be 

5  backing  up  those  statements. 

6  Q      And  you  saw  as  your  mandate  to  ~ 

7  A      Simply  do  a  cautious  review  of  what  we 

8  should  be  submitting  under  the  RTC  cover.   We  had 

9  already  gotten  complaints  that  what  we  were 

10  submitting  had  an  integrity  problem.   My 

1 1  responsibility  was  to  make  sure  that  what  we  are 

12  submitting  as  an  agency  simply  states  something 

13  clearly,  concisely  and  truthfully  with  what  is 

14  supposed  to  be  documented  as  evidence. 

15  Q      At  this  point,  do  you  have  any  motivation 

16  to  prevent  these  referrals  from  going  out  or 

17  motivation  to  prevent  the  investigation  of  any  of  the 

1 8  specific  transactions  mentioned  in  any  of  the  nine 

19  referrals? 

20  A      Absolutely  not.    There  has  been 

21  implications  since  that  time  that  we  had  political 

22  motivations  to  kill  the  referrals.   My  politics  are 
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1  somewhere  far  right  of  center.   I  would  not  have  had 

2  any  personal  motivation  to  kill  anything  if  it  were 

3  politically  motivated  because  of  the  people  to  which 

4  these  are  referring.   The  President  is  not  on  my 

5  political  wavelength. 

6  But  I  don't  care,  I  definitely  don't  have  a 

7  problem  of  submitting  a  referral  on  anyone  regardless 

8  of  their  politics  if  in  fact  I  know  that  what  we  have 

9  seen  bears  testimony  to  that  allegation.   What  I  saw 

10  did  not  bear  testimony  to  the  allegations  within  the 

1 1  referrals. 

12  The  people  named  in  the  referral  were  not 

1 3  those  people  who  were  the  primary  players.  The 

14  people  who  were  primary  players  were  simply  listed  as 

15  witnesses.   That's  not  right. 

1 6  The  people  who  were  primary  players  for  the 

1 7  most  part  in  several  of  these  did  not  have  the 

18  political  status  that  those  who  were  actually  named 

19  as  referrals  had.   It  just  didn't  make  sense  to  me. 

20  All  I  was  asking  within  the  review  was  make 

21  sure  you  have  your  facts  right,  and  why  didn't  you 

22  name  X,  Y  and  Z  person,  they  are  the  ones  who  had 
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1  control  of  this  document  or  control  of  the  funds, 

2  what  happened  to  this  person,  why  did  you  name  this 

3  person  when  this  person's  signature  is  on  this 

4  document? 

5  Those  are  the  type  of  questions  I  would 

6  simply  ask  in  a  civil  review  or  criminal  review.   It 

7  really  didn't  matter. 

8  Q      At  this  point  while  you  are  doing  your 

9  review,  you  are  aware  of  an  outstanding  document 

10  subpoena  from  the  AUSA? 

11  A      To  be  perfectly  honest,  I  didn't  put  the 

12  two  together. 

1 3  Q      Were  you  aware  at  that  point  that  there  was 

14  investigation  by  the  FBI  into  matters  relating  to 

1 5  Capital  Management? 

16  A      I  didn't  put  it  together  until  I  was  in  the 

17  middle  of  the  review,  and  then  the  light  bulb  came 

18  on.    I  was  just  too  busy. 

19  Q      You  were  focused  in  on  the  review? 

20  A      Yes.   I  was  focused  in  on  my  other  cases  I 

2 1  had  to  take  care  of  also,  and  one  inquiry  on  a  grand 

22  jury  subpoena  earlier  was  not  something  that  1  simply 
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1  related  back  to  these  until  we  got  into  it. 

2  Q      I  want  to  spend  a  little  time  talking  about 

3  the  subpoenas  now,  if  we  could.   The  first  subpoena 

4  you  received  came  out  of  the  Eastern  District's 

5  office.   I  think  Fletcher  Jackson  sent  that  subpoena? 

6  A      Yes. 

7  Q      That  was  based  on,  at  that  point,  the  grand 

8  jury  subpoena  for  David  Hale  and  others;  is  that 

9  correct? 

10  A      Yes. 

11  Q      At  the  point  they  were  asking  for  the 

12  Capital  Management  files? 

13  A      They  asked  for  David  Hale  and  Dean  Paul, 

14  Limited  files.   But  that  wasn't  necessarily  what  was 

15  on  the  subpoena. 

16  Q      What  was  on  the  subpoena  again,  just  to 

17  clarify  the  record? 

18  A      "Any  and  all  files  relating  to  Madison 

19  Guaranty  from  1980  through  the  demise  of  the 

20  institution." 

21  Q      And  in  your  attempt  to  respond  to  that 

22  subpoena,  you  had  contact  with  Mr.  Jackson,  Fletcher 


1  Jackson? 

2  A      I  did  not. 

3  Q      Do  you  know  who  did? 

4  A      Phil  Adams. 

5  Q      So  Phil  Adams  was  speaking  to  Mr.  Jackson 

6  at  this  point? 

7  A      Yes. 

8  Q      Was  Mr.  Adams  speaking  to  anyone  at  the 

9  Little  Rock  FBI  office?  Steve  Irons? 

10  A      Could  have  been.   I  don't  recall. 

1 1  Q      Were  you  aware  at  that  point  or  have  you 

12  subsequently  become  aware  that  there  was  a  dispute 

13  between  Fletcher  Jackson  in  the  U.S.  Attorney's 

14  Office  and  the  Little  Rock  FBI  regarding  the  scope  of 

1 5  the  various  subpoenas  which  came  to  RTC? 

16  A      Absolutely. 

17  Q      You  were  aware  of  that? 

1 8  A      Upon  the  second  subpoena  that  was  supposed 

19  to  be  narrowed  down,  the  agreement  was  with 

20  Mr.  Fletcher  Jackson  that  the  subpoena  would  simply 

21  reflect  the  David  Hale  and  Dean  Paul,  Limited  files. 

22  When  we  received  the  second  subpoena,  it  added  the 
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1  tag  that  was  on  the  first  subpoena. 

2  When  Phil  called  Fletcher  to  ask  him  why  he 

3  backed  out  of  his  agreement,  he  said  I  didn't  do 

4  that,  the  FBI  did,  they  have  their  own  agenda  and  I 

5  didn't  tell  them  to  do  that,  they  do  what  they  want 

6  to  do. 

7  Q      Were  you  aware  at  that  point  that  Mr.  Irons 

8  of  the  Little  Rock  FBI  was  in  contact  with  Ms.  Lewis 

9  or  anyone  else  in  investigations? 

10  A      She  had  already  told  Phil  that  she  was  in 

1 1  contact  with  Mr.  Irons  and  Mr.  Jackson.   I  believe 

12  she  told  him  that  at  the  first  meeting. 

13  Q      But  you  don't  know  if  Mr.  Adams  was  in 

14  contact  be  Mr.  Irons? 

15  A      I  don't  know  when  that  happened.   I'm  sure 

1 6  he  was.   I  know  I  started  receiving  phone  calls  from 

17  Mr.  Irons. 

18  Q      So  we  have  a  situation  where  there  is  a 

19  dispute  in  Little  Rock  between  the  U.S.  Attorney's 

20  Office  and  the  FBI  and  each  of  them  are  communicating 

21  with  -- 

22  A      With  RTC. 
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1  Q      -  with  RTC  both  in  the  PLS  section  and  the 

2  investigations  section? 

3  A      It  appeared  that  way  to  us,  yes. 

4  Q      At  the  time  or  only  in  retrospect? 

5  A      It  occurred  to  us  about  the  time  the  second 

6  subpoena  came  in  and  the  comments  that  were  being 

7  made  by  Mr.  Jackson  and  the  ~  when  we  are  making 

8  agreements  as  to  the  scope  of  the  subpoena  and  the 

9  second  subpoena  comes  in  with  a  different  complete 

10  scope  and  the  AUSA  says  he  has  no  control  over  the 

1 1  FBI  and  what  it  does,  then  it  becomes  two  different 

12  sets  of  information  from  the  Little  Rock  enforcement 

13  agencies.  Now,  whether  or  not  that  was  real  or 

14  whether  or  not  it  was  contrived,  I  have  no  idea. 

1 5  Q      Which  part  of  the  interaction  between 

16  Mr.  Irons  and  Mr.  Jackson  do  you  have  any  way  of 

1 7  knowing  whether  that  is  actually  ~  whether  that 

18  actually  was  in  fact  a  conflict? 

19  A      I  don't  know  whether  it  was  a  conflict  or 

20  whether  it  was  a  bad  cop  routine.   I  don't  know. 

21  Q      At  that  point  it  seems  the  communications 

22  was  going  in  various  directions  and  there  was  some 
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1  disagreement? 

2  A      It  appeared  that  way  to  us.    We  were 

3  getting  two  different  stories  in  two  different 

4  directions,  it  appeared. 

5  Q      Either  through  Mr.  Adams  or  through  anyone 

6  else,  did  you  have  knowledge  that  Mr.  Irons  was 

7  complaining  about  Ms.  Lewis's  response  to  document 

8  subpoenas? 

9  A      I  don't  recall. 

10  Q      Would  that  surprise  you? 

11  A      No. 

12  Q      Why  wouldn't  that  surprise  you? 

13  A      The  intensity  of  complaints  I  was  receiving 

14  about  the  noncooperation  of  the  RTC  in  its  document 

15  production  had  to  have  been  coming  from  various 

16  parties.   We  were  talking  with  one  person,  and  we 

17  would  get  a  phone  call  from  main  Justice  and  we  would 

1 8  talk  to  a  different  local  person  in  Little  Rock  and 

19  we  would  get  a  phone  call  from  someone  else.   It  just 

20  seemed  that  we  weren't  talking  to  the  right  person. 

21  Q      It  wasn't  until  November  5th,  I  think  you 

22  testified,  of  1993  that  you  came  to  understand  that 

194 

1  Ms.  Lewis  had  a  number  of  documents  in  her  possession 

2  that  you  were  at  that  time  unaware  of? 

3  A      Yes. 

4  Q      Let  me  show  you  a  document  which  has  been 

5  identified  as  KC  49S  and  see  if  you  ~  the  document 

6  appears  to  be  an  E-mail  which  is  sent  from  you  to 

7  you.   That  is  obviously  something  I  would  like  to  ask 

8  you  about.    It  is  dated  April  5,  1994. 

9  (Witness  examined  the  document.) 

10  Have  you  seen  this  document? 

1 1  A      Yes.    I  drafted  it. 

12  Q      What  was  your  intent  in  drafting  this 

13  document? 

14  A      I  received  a  phone  call  from  Phil  Adams 

15  asking  me  about  the  facts  surrounding  my  discovery  of 

16  the  documents  and  an  alleged  lie  that  they  had  told 

17  me.    I  was  simply  clarifying.   This  was  the  best 

18  recollection  I  had  at  the  time. 

19  Q      What  was  the  lie  that  they  had  told  you, 

20  alleged  lie? 

21  A      The  alleged  lie  was  that  investigations 

22  told  me  they  had  no  documents.   But  that's  not  true. 
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1  They  never  said  "we  have  no  documents  in  our 

2  possession."   They  simply  omitted  ever  telling  me 

3  that  they  did. 

4  I  did  not  ask  them  "do  you  have  any  of 

5  these  documents  in  your  possession"  because  we  were 

6  discussing  the  document  production,  we  were 

7  discussing  that.   They  simply  never  volunteered  that 

8  they  had  them.   It  wasn't  a  lie  by  commission.   It 

9  was  an  omission,  an  implication  that  they  had  none 

1 0  because  they  never  even  commented  on  it. 

11  1  did  not  know  that  1  needed  to  simply  ask 

12  an  alleged  team  member  whether  they  had  documents  in 

1 3  their  possession  in  discussing  a  rolling  document 

14  production. 

1 5  Q      So,  you  are  in  a  situation  where  you  are 

1 6  producing  ~  you  are  charged  with  the  responsibility 

17  of  producing  documents,  a  so-called  team  member  of 

1 8  yours  is  discussing  that  production  with  you  but 

19  never  — 

20  A      It  is  no  longer  an  internal  review.   It  is 

21  now  the  RTC  producing  documents  to  either  the  AUSA  or 

22  the  FBI. 
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1  Q      Pardon  me  for  one  moment.   I'm  looking  for 

2  a  reference  in  the  document. 

3  (Pause.) 

4  Directing  your  attention  to  the  second  to 

5  the  last  paragraph  of  that  page,  in  the  final 

6  sentence  which  reads  "I  felt  like  I  had  been  set  up," 

7  do  you  see  that  reference? 

8  A      Yes. 

9  Q      What  were  you  referring  to  when  you  wrote 

10  that  sentence? 

1 1  A      The  accusations  that  were  being  made  from 

12  main  Justice  were  that  the  attorney  in  Kansas  City 

13  office  was  interfering  with  the  federal  prosecution 

14  by  not  producing  documents  and  interfering  with  their 

15  ability  to  investigate.   It  wasn't  made  once.   It  was 

1 6  made  three  different  times,  or  maybe  even  four 

17  times. 

1 8  Before  the  last  three  times,  I  had  gone 

19  over  to  investigations  and  talked  to  them  about  the 

20  urgency  of  the  document  production,  the  method  by 

21  which  we  had  everything  set  up,  and  not  one  word  was 

22  said  to  me  that  they  had  all  the  documents  already  in 
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1  a  room  just  down  the  hall  from  us. 

2  So,  as  the  heat  was  being  turned  up  even  by 

3  main  Justice,  they  remained  quiet,  until  I  was  taken 

4  off  the  case,  and  then  everything  was  released.  Yes, 

5  I  felt  like  I  had  been  set  up. 

6  Q      Set  up  by  whom? 

7  A      Oh,  investigations. 

8  Q      People  in  investigations? 

9  A      Oh,  you  bet. 

10  Q      Specific  people? 

1 1  A      Investigations. 

12  Q      Were  there  specific  people  in 

13  investigations  that  you  felt  ~ 

14  A      Sure. 

15  Q      Who  were  they? 

16  A      I  felt  like  I  had  been  set  up  by  the 

17  criminal  investigators  and  Mr.  lorio.    Whether  or  not 

18  it  was  conceived  and  developed  and  thought  out,  I 

19  don't  know,  or  whether  they  simply  played  along  with 

20  it  until  that  was  the  result,  I  don't  know.    I  still 

21  felt  set  up. 

22 Q      And  you  still  feel  set  up  today? 
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1  A      The  intensity  of  the  moment  obviously  has 

2  passed. 

3  Q      Right. 

4  A      Yes. 

5  Q      Do  you  think  the  general  animosity  that  you 

6  testified  to  earlier  between  the  divisions  may  have 

7  given  motivation  for  them  to  ~ 

8  A      Certainly.   I'm  not  going  to  say  that  I'm 

9  taking  it  personally,  no.    I  think  it  was  simply  ~ 

10  maybe  it  was  personal  and  I  am  just  too  blind  to  see 

11  it.   I  think  that  I  was  the  person  in  the  hot  seat  at 

12  the  time,  and  legal  was  going  to  get  theirs  and  this 

13  was  how  it  was  going  to  happen. 

14  Q      Given  the  context  of  that  animosity,  it 

15  wouldn't  surprise  you  that  people  in  investigations 

16  would  maintain  documents  that  they  knew  ultimately 

17  were  to  be  produced  and  let  the  person  in  PLS  be 

18  accused  of  hindering  an  investigation? 

19  A      It  wouldn't  surprise  me. 

20  Q      Just  so  the  record  is  abundantly  clear, 

21  there  were  allegations  from  main  Justice  that  you  had 

22  impeded  the  investigation.   I  take  it  those 
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1  allegations  are  not  true? 

2  A      No,  they  are  not  true. 

3  Q      Did  anyone  ever  pressure  you  politically  or 

4  otherwise  to  impede  this  investigation? 

5  A      No  one  ever  asked  me  to.   Nobody  implied 

6  it.    I  worked  until  4:00  in  the  morning  for  four  days 

7  straight  trying  to  get  something  out  that  the 

8  investigators  had  2-1/2  years  to  investigate.   I  had 

9  eight  days.   And  I  think  I  did  my  job,  period,  end  of 

1 0  conversation. 

1 1  I  sent  it  on.   They  did  with  it  what  they 

1 2  did.    I  did  not  interfere  from  that  point  forward.   I 

1 3  was  simply  trying  to  do  a  document  production  that 

14  happened  to  be  on  the  same  institution,  and  then  all 

15  of  a  sudden  I'm  being  accused  of  interfering  with  the 

16  federal  prosecution  of  these  referrals.   What  does 

17  that  mean?  I  had  just  spent  eight  days  and  nights 

18  working  on  this  thing.    How  can  I  interfere  with  the 

1 9  federal  prosecution  delaying  something  when  I  am 

20  working  my  brains  out  to  get  it  out  in  eight  days? 

2 1  No.    Whatever  kind  of  delay  I  had  was 

22  simply  physically  impossible  to  get  it  done  any 
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1  sooner  than  that.   The  document  production  was  a 

2  situation  of  mass  miscommunication  between  every 

3  player  involved  in  hindsight.    During  the  time  it  was 

4  happening,  I'm  starting  to  get  the  accusations  that 

5  I'm  already  interfering  simply  because  the  documents 

6  are  there  within  a  week  of  the  time  the  referrals 

7  went  out.    What  does  that  mean  when  the  size  and 

8  volume  of  the  request  typically  takes  simply  six 

9  weeks  just  to  get  an  inventory  from  the  various 

10  departments  or  from  the  RTC  as  to  what  they  actually 

1 1  have  in  their  possessions? 

12  No,  I  do  not  think  I  interfered  with  it, 

1 3  and  no,  I  was  never  asked  to  interfere  or  stop  any 

14  type  of  referral  or  investigation. 

15  Q      Do  you  know  why  the  RTC  put  investigations 

16  under  PLS  in  1994? 

17  A      I  have  no  idea  of  the  absolute  reasons 

18  why.    It  certainly  sfreamlined  a  lot  of  things.   It 

19  took  people  out  of  the  loop  who  had  no  contact  or 

20  involvement  in  our  cases  and  simply  left  it  with 

21  investigations  and  PLS.   The  people  in  commercial 

22  litigation  had  no  more  say  as  to  whether  or  not  we 
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1  sue  or  not  sue  people,  whether  we  should  settle  or 

2  not  settle  with  certain  people.   It  streamlined 

3  things. 

4  But  no,  I  don't  know  what  the  motivation 

5  was. 

6  Q      Not  so  much  the  motivation,  but  do  you  icnow 

7  whether  it  was  by  act  of  statute  or  by  -- 

8  A      I  believe  it  was  by  act  of  statute,  the 

9  completion  statute  that  came  down  on  February  - 

10  Q      It  is  not  a  test.   I  just  wanted  to 

1 1  clarify. 

12  A      I  think  that's  when  it  happened. 

13  Q      It  wasn't  some  attempt  to  limit  the  ability 

14  of  investigations  to  investigate  specific  individuals 

15  or  carry  on  investigations  into  specific  matters? 

16  A      Not  that  1  know  of 

17  Q      Are  you  aware  of  the  Rose  Law  Firm? 

18  A      Yes. 

19  Q      How  is  it  you  are  aware  of  the  Rose  Law 

20  Firm? 

21  A      1  read  the  newspapers. 

22  MR.  DFNH:    Off  the  record. 
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1  (Discussion  off  the  record.) 

2  BY  MR.  SCHAUER: 

3  Q      Have  you  dealt  with  the  Rose  Law  Firm? 

4  A      Yes,  I  have. 

5  Q      In  the  course  of  your  dealings  with  the 

6  Rose  Law  Firm,  have  you  formed  an  opinion  about  the 

7  work  of  the  Rose  Law  Firm? 

8  A      Yes,  1  have. 

9  Q      What  is  that  opinion? 

10  A      They  were  efficient  and  usually  accurate. 

1 1  Q      You  testified  earlier  to  those  calls  from 

12  main  Justice  where  people  were  specifically  asking 

13  for  files  that  were  on  Jean  Lewis's  desk. 

14  A      That  was  not  from  main  Justice.   That  was 

15  from  Steve  Irons  and  from  Fletcher  Jackson.   David 

16  Hains  also,  I  believe,  one  of  the  FBI  agents. 

17  Q      Based  on  those  conversations,  you  drew  the 

18  conclusion  that  Ms.  Lewis  was  speaking  about  specific 

19  documents? 

20  A      Those  questions  were  coming  in 

21  simultaneously  with  the  questions  from  main  Justice 

22  as  to  why  the  attorney  in  Kansas  City  was 
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1  interfering. 

2  Q      After  the  nine  referrals  ultimately  went  to 

3  both  the  FBI  in  Little  Rock  as  well  as  the  U.S. 

4  Attorney's  Office,  were  you  aware  that  the  fact  of 

5  those  referrals  as  well  as  some  of  the  substance  of 

6  those  referrals  were  reported  in  the  press? 

7  A      Yes.   The  first  time  I  really  remember 

8  learning  about  it  was  from  a  newspaper  article  in  the 

9  Kansas  City  office  ~  in  the  Kansas  City  area,  the 

1 0  Star.   The  next  time  I  learned  about  how  much  they 

1 1  were  asking  for  was  because  I  was  being  contacted  by 

12  ABC  World  News  Tonight  for  comments.   And  then  I  was 

1 3  flying  to  Chicago  for  another  one  of  my  cases  and  I 

14  happened  to  pick  up  some  light  reading  on  the  way  up, 

15  thinking  I  would  just  pick  up  a  Time  magazine,  and  I 

16  opened  it  up  and  learned  about  myself  from  very 

17  confidential  information  that  could  only  have  come 

1 8  from  the  criminal  referral,  which  is  supposed  to  be 

19  protected  by  the  Privacy  Act. 

20  Q      Had  you  ever  experienced  another  instance 

21  where  criminal  referrals  protected  by  the  Privacy  Act 

22  had  ended  up  in  the  press? 
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1  A      Absolutely  not.    We  work  with  the  AUSAs 

2  fighting  tooth  and  toenail  to  keep  defense  counsel 

3  from  getting  the  original  referrals  as  part  of  their 

4  6(e)  information  because  usually  it  involves  people 

5  that  may  not  be  the  subject  of  that  particular 

6  criminal  referral. 

7  Q      Did  you  at  that  time  and  have  you  since 

8  formed  an  opinion  as  to  where  the  media  was  getting 

9  this  information? 

10  A      Yes. 

1 1  Q      What  is  that  opinion? 

12  A      It  is  solely  my  opinion,  but  it  had  to  have 

13  come  from  the  criminal  investigators  because  of  the 

14  comments  that  were  being  made.   Only  those  people  had 

15  that  information  or  could  draw  those  conclusions  or 

16  had  drawn  those  conclusions  and  verbalized  them  up  to 

17  that  time. 

18  MR.  SCHAUER:    Off  the  record. 

19  (Discussion  off  the  record.) 

20  MR.  SCHAUER:    I  think  we  are  finished 

21  here. 

22  EXAMINATION 

41-379  9'' -28 
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1  BY  MR.  DINH: 

2  Q      I  just  have  a  couple  of  quick  follow-up 

3  questions  for  you.   You  stated  earlier  with  respect 

4  to  your  September  22nd  meeting  with  Phil  Adams  after 

5  his  September  21st  meeting  with  Ms.  Lewis  that  he  was 

6  troubled  by  his  conversation  with  Ms.  Lewis  and  at 

7  one  point  you  stated  that  he  will  resign  upon  the 

8  submission  of  the  referrals. 

9  A      Yes. 

10  Q      Did  he  follow  up  on  that  threat  when  the 

1 1  referrals  were  ultimately  submitted  to  the  U.S. 

12  Attorney? 

13  A      Not  that  1  know  of. 

14  MR.  ENDLER:    Just  so  the  record  is  clear, 

1 5  you  are  referring  to  the  governor  resigning,  not 

16  Mr.  Adams. 

17  THE  WITNESS:    I'm  sorry. 

18  BY  MR.  DINH: 

19  Q      This  is  a  case  of  misplaced  modifiers. 

20  Thank  you  for  making  that  clear. 

21  I  actually  thought  it  was  Mr.  Adams  who  was 

22  making  the  promise  that  such  was  the  case. 
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1  MR.  SCHAUER:    So  we  can  clarify  on  the 

2  record,  the  testimony  was  I  believe  ~  and  correct  me 

3  if  I'm  wrong  ~  that  Ms.  Lewis  indicated  that  she 

4  believed  that  Jim  Guy  Tucker,  the  then-sitting 

5  governor  of  Arkansas,  would  resign  from  his  office  as 

6  governor  once  these  referrals  were  sent  out. 

7  THE  WITNESS:    Immediately  upon  the 

8  submission  of  the  referrals,  yes. 

9  BY  MR.  DFNH: 

10  Q      You  said  that  also  during  this  conversation 

1 1  that  she  did  not  trust  the  courier  to  send  these  over 

12  to  you. 

13  A      That's  what  she  said  to  Mr.  Adams. 

14  Q      And  the  direct  quote  was  that  these 

1 5  referrals  have  a  way  of  disappearing. 

16  A      "A  nasty  way  of  disappearing."  That's  a 

17  quote. 

18  Q      This  was  in  October  1993;  correct? 

19  A      Yes. 

20  Q      We  touched  upon  earlier  regarding  an 

21  earlier  referral  relating  to  Madison  Guaranty 

22  Savings  &  Loan  Association,  which  I  refer  to  by 
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1  number  as  CR  0004.    Do  you  know  when  this  referral 

2  was  submitted? 

3  A      I  do  now.   At  the  time  I  did  not  know  about 

4  the  existence  of  the  referral.   I  now  know  that  it 

5  was  submitted  a  year,  maybe  two  years  prior  to  the 

6  time  the  other  referrals  were  made. 

7  Q      And  it  was  submitted  to  the  U.S.  Attorney's 

8  Office  in  Little  Rock  as  the  normal  course  of 

9  business  would  dictate? 

10  A      Yes. 

1 1  Q      And  then  subsequently  that  was  transferred 

12  to  the  Department  of  Justice  in  Washington,  D.C.? 

13  A      Yes. 

14  Q      Do  you  know  when  that  referral  was  finally 

15  declined  by  any  representative  of  the  Department  of 

16  Justice  or  U.S.  Attorney's  Office? 

17  A      I  received  a  copy  of  the  declinafion  letter 

18  ft-om  the  U.S.  Attorney,  and  it  was  subsequent,  I 

19  believe,  to  the  date  the  referrals  were  actually 

20  submitted. 

21  I  don't  see  it  right  here  in  the 

22  chronology,  but  there  was  a  letter. 


1  Q      So  at  the  time  that  she  was  working  on 

2  these  referrals,  the  second  set  of  referrals  relating 

3  to  Madison  Guaranty,  there  still  has  been  no  action 

4  with  respect  to  the  first  referral  CR  0004  which  she 

5  had  submitted  a  year  or  two  earlier? 

6  A      Yes,  as  I  understand  it. 

7  Q      And  have  you  come  to  have  any  knowledge 

8  with  respect  to  the  handling  of  the  original  criminal 

9  referral  by  the  Justice  Department  in  which  for  a 

10  substantial  period  of  time  it  was  not  accounted  for? 

11  A      I  don't  know  what  kind  of  information  the 

12  Department  of  Justice  was  giving  back  to  the 

13  investigators.   I  was  unaware  that  there  was  even  a 

14  criminal  referral  out  there.   There  had  been  an 

15  indictment  and  a  trial  and  an  acquittal,  and  I  don't 

16  even  know  if  that  referral,  the  first  referral  to 

17  which  you  are  referring,  I  believe  CR  0004,  was  prior 

18  to  the  indictment  or  subsequent  to  the  indictment  and 

19  acquittal  of  Mr.  McDougal  and  others,  I  don't  know. 

20  Q      At  the  time  1  understand  you  had  no  basis 

21  for  knowing  any  of  this  information.    But  knowing 

22  what  you  do  now,  do  you  fault  Ms.  Lewis  for 
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1  expressing  a  concern  that  these  referrals  have  a 

2  nasty  way  of  disappearing,  knowing  that  she  has 

3  submitted  a  criminal  referral  one  or  two  years 

4  previously  and  had  not  heard  back  by  the  time  she  is 

5  already  completing  a  second  set  of  nine  criminal 

6  referrals  relating  to  the  same  matter? 

7  A      No. 

8  Q      Why  is  that? 

9  A      I  then  subsequently  had  an  opportunity  to 

10  read  it.   There  is  no  sense  of  logic  to  it.    You 

1 1  can't  decipher  one  thing  from  another.   It  is  very 

12  confusing.   If  I  thought  these  nine  referrals  were 

13  confiising,  that  one  referral  putting  all  of  these 

14  allegations  into  one  little  referral  simply  was  a 

15  tangled  web.    I  don't  know  if  I  were  the  AUSA  where  I 

16  would  start  untangling  that  web  if  I  really  thought 

17  there  was  something  there. 

18  Q      You  have  a  chance  to  review  CR  0004? 

19  A      I  have  seen  it  since  then,  and  I  believe  I 

20  saw  it  obviously  before  I  left  the  Kansas  City 

21  office. 

22 Q      Is  your  impression  that  all  the  information 
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1  that  is  contained  in  the  subsequent  nine  criminal 

2  referrals  are  all  contained  in  the  original  criminal 

3  referral? 

4  A      Not  every  one  of  them,  but  the  majority  of 

5  them  are.   They  are  simply  broken  down.    My  overall 

6  general  opinion  is  that  the  subsequent  nine  referrals 

7  are  a  breakout  of  the  original  referral.  Not  every 

8  one  of  them  may  have  been  involved  in  it,  but  it 

9  seems  to  me  as  I  recall  two  years  ago  reading  it  that 

10  many  of  the  same  allegations  that  are  in  the  nine 

1 1  were  made  in  the  original  one. 

12  Q      You  stated  that  both  the  nine  criminal 

13  referrals  and  the  original  CR  0004  referral  was 

14  confusing  and  hard  to  understand  and  badly  written. 

15  A      Yes. 

16  Q      Is  this  an  English  review  or  is  it  a  legal 

17  review? 

18  A      A  comprehension  review. 

19  Q      Did  you  have  direct  supervision  ~  are  you 

20  in  the  chain  of  command  for  the  purpose  of 

21  supervision  of  Ms.  Jean  Lewis?  By  that,  1  mean  who 

22  does  she  report  to? 
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1  A      She  does  not  report  to  me. 

2  Q      Do  you  know  who  Mr.  Jim  Dudine  is? 

3  A      Yes. 

4  Q      Can  you  state  his  position? 

5  A      He  is  the  head  of  investigations  for  the 

6  RTC. 

7  Q      He  is  the  uhimate  boss  of  investigations? 

8  A      Yes. 
Q      Mr.  Dudine  told  us  that  "my  impression  of 

her  work,"  being  Jean  Lewis's  works  "was  that  it  was 
pretty  solid  work,  that  she  clearly  knew  how  to 
follow  transactions  and  documents  and  put  together  a 
decent  criminal  referral." 

Do  you  disagree  with  that? 

A      I  believe  that  she  probably  did  a  good  job 
of  following  the  facts,  but  1  disagree  with  him  in 
that  she  could  then  verbalize  it  in  writing. 

Q      So,  you  say  that  he  is  in  disagreement  with 
you  when  he  says  that  Ms.  Lewis  can  "put  together  a 
decent  criminal  referral,"  or  do  you  have  a  different 
understanding  with  Mr.  Dudine  as  to  what  the  word 
"decent"  means? 
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1  A      Evidently. 

2  Q      Are  you  aware  of  any  awards  or  accolades 

3  that  Ms.  Lewis  received  for  her  work  on  the  Madison 

4  referrals? 

5  A      I  have  subsequently  learned  that  she 

6  received  monetary  bonuses  for  her  work  on  Madison 

7  Guaranty,  yes. 

8  Q      In  addition  to  her  normal  compensation, 
these  would  actually  be  award  bonuses? 

A      Yes. 

Q      You  stated  earlier  that  there  were 
accusations  three  or  four  times  that  you  were 
interfering  and  obstructing  with  the  ongoing 
investigation  of  Madison  Guaranty? 

A      Yes. 

Q      Now,  these  allegations  were  made  from 
Justice  Department  officials? 

A      To  Carl  Gamble  and/or  Greg  Golden  who  then 
relayed  them  to  me. 

Q      To  the  PLS  people  in  Washington,  D.C.? 

A      Main  Justice  relayed  these  to  both  Carl 
Gamble  and  Greg  Golden  at  various  times,  and  then 
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1  they  in  turn  called  me. 

2  Q      I  guess  what  my  question  was  what  section 

3  did  Mr.  Gamble  and  Mr.  Golden  work? 

4  A      They  are  the  criminal  liaison  with  the 

5  Department  of  Justice  for  the  RTC. 

6  Q      These  were  communicated  directly  to  you? 

7  A      Yes. 

8  Q      But  your  testimony  is  that  the  dispute  over 

9  the  production  of  documents  relating  to  Madison 

10  Guaranty  Savings  &  Loan  Association  was  "a  massive 

1 1  miscommunication"?  Or  did  I  misunderstand  that  when 

12  you  were  talking  about  something  else? 

13  A      The  miscommunication  at  the  very  least  was 

14  between  RTC  and  DOJ,  whether  it  be  PLS  and 

15  investigations  or  FBI  and  the  U.S.  Attorney's 

16  Office. 

17  With  regard  to  the  document  production, 

18  there  were  multiple  communications  as  far  as  I  am 

19  concerned.  Part  of  the  miscommunication  was  a  lack 

20  of  communication  in  many  instances,  particularly  with 

21  regard  to  the  investigation  division  to  me  as  the 

22  person  responsible  for  the  production  of  those 


1  documents. 

2  Q      But  there  was  a  miscommunication  or  a  lack 

3  of  communication  that  precipitated  the  dispute  in 

4  production? 

5  A      At  the  very  least. 

6  Q      At  the  very  worst,  it  was  that  you  felt  you 

7  had  been  deliberately  set  up  in  accordance  with  your 

8  April  5,  1994  memorandum? 

9  A      Yes.   On  April  5,  1994,  I  was  requested  to 

10  appear  before  the  Special  Counsel  with  the 

1 1  implication  that  I  was  going  to  be  accused  of 

12  interfering  with  the  federal  prosecution,  possibly  a 

13  prison  count.   When  that  happens,  all  of  the 

14  preceding  facts  in  my  mind  equal  I'm  being  set  up, 

15  when  that  was  not  the  intention  of  me  at  any  time  to 

16  interfere  with  the  federal  prosecution  of  these 

17  referrals. 

18  I  tried  to  get  them  out  as  soon  as 

19  possible.   I  did  everything  within  my  power  to  get 

20  everything  out  and  off  my  table  as  soon  as  possible, 

2 1  but  to  do  so  responsibly,  I  was  unable  to  do  so  with 

22  regard  to  the  document  production  for  whatever 
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1  reason,  as  it  turned  out,  a  lack  of  communication. 

2  Now,  whether  it  was  intention  by  the 

3  investigations  division,  I  don't  know.    It  sure  seems 

4  to  me  that  it  was. 

5  Q      So,  on  April  5,  1994  is  when  you  wrote  this 

6  E-mail  that  was  shown  earlier  to  you  labeled  KC 

7  0049S. 

8  A      Yes. 

9  Q      Can  you  explain  why  you  wrote  an  E-mail 

10  addressed  to  yourself? 

11  A      I  wanted  it  for  my  file. 

12  Q      The  first  line  of  this  E-mail  ~  actually, 

13  the  first  word  says  "Phil."   Can  you  tell  me  who  Phil 

14  is? 

15  A      Phil  Adams. 

16  Q      Did  you  subsequently  send  this  to  Phil 

17  Adams? 

18  A      I  was  trying  to  decide  whether  or  not  I 

19  would.   I  was  trying  to  organize  my  thoughts  because 

20  he  called  me  with  the  information  that  there  was  a 

2 1  lie,  that  I  had  said  I  had  been  lied  to  and  this  was 

22  the  lie.    I  was  trying  to  decipher  in  my  own  mind 
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1  what  it  was  that  actually  happened. 

2  April  5  was  the  second  day  that  I  was 

3  reporting  to  the  Dallas  office,  and  I  was  given  15 

4  institutions  in  a  whole  new  district,  Mississippi, 

5  Louisiana  and  Texas.   I'm  trying  to  get  up  to  speed 

6  on  all  these  new  cases  and  all  of  a  sudden,  I'm 

7  jerked  back  into  the  past  with  an  allegation  that  I 

8  was  interfering  with  the  federal  prosecution. 

9  This  was  the  lie,  that  I  said  I  had  been 

10  lied  to  by  investigations.   I  am  trying  to  get  my 

1 1  thoughts  complete.   When  I  do  that,  the  way  I  get  my 

12  thoughts  complete  is  I  simply  write  it. 

13  Q      So  you  wrote  this  memorandum  to  yourself. 

14  You  did  not  send  it  to  Mr.  Adams? 

15  A      I  ultimately  did  send  it  to  Phil.    I  was 

16  getting  it  straight  on  this,  on  just  my  computer 

17  screen. 

18  Q      That's  why  you  sent  it  to  yourself,  simply 

19  as  a  draft? 

20  A      Absolutely. 

21  Q      You  subsequently  retained  this  draft  in 

22  your  files,  which  is  why  we  have  this  record? 
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1  A      Yes. 

2  Q      The  record  of  you  sending  it  to  yourself? 

3  A      That's  correct. 

4  Q      I  wanted  to  make  that  clear.   It  seems 

5  rather  odd.    When  exactly  were  you  interviewed  by  the 

6  Special  Counsel? 

7  A      It  was  either  April  ~ 

8  Q      Before  or  after  you  wrote  this  E-mail? 

9  A      After  I  wrote  the  E-mail.   The  day  that 

10  that  was  written  was  the  day  I  was  told  I  had  to  go 

1 1  before  the  Special  Counsel  and  testify. 

12  Q      You  were  told  the  subject  matter  about 

13  which  you  were  about  to  testify  with  the  Special 

14  Counsel  before  you  had  given  such  testimony? 

15  A      I  don't  recall  precisely  what.   I  do  know 

16  that  Phil  ~  the  people  in  Kansas  City  have  had  more 

17  communication  with  the  Special  Counsel  because  the 

18  investigators  with  the  Special  Counsel  were  in  the 

19  office  in  and  out,  in  and  out.    Then  the  list  was 

20  made  and  they  contacted  me. 

21  Q      Do  you  know  how  Phil  came  about  this 

22  information?   By  Phil,  I  mean  Mr.  Adams. 


1  A      I  don't  know. 

2  Q      He  did  not  tell  you  how  he  heard  about 

3  this? 

4  A      I  don't  recall. 

5  Q      You  don't  recall  exactly  how  this  quote, 

6  unquote,  "lie"  was  communicated  to  Mr.  Adams  and 

7  subsequently  communicated  to  you? 

8  A      I  don't  recall. 

9  Q      When  you  said  earlier  it  was  a  lie,  and  you 

10  stated  this  in  your  E-mail  that  it  was  a  lie  by 

1 1  omission,  and  you  explained  that  they  simply,  "they" 

12  being  the  investigations  unit,  simply  did  not  tell 

13  you  that  they  had  the  relevant  documents  when  you 

14  expected  them  to  tell  you  that  they  had  the  relevant 

15  document;  is  that  correct? 

16  MR.  SCHAUER:    I  want  to  clarify.   I  think 

17  the  lie  you  are  referring  to  in  the  E-mail  is 

18  different  than  the  lie  of  omission  that  she  was 

19  talking  about.    I  think  the  lie  here  that  is  referred 

20  to  in  your  document  was  a  lie  that  they  were 

21  accusing. 

22  BY  MR.  DINH: 
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1  Q      Let  me  just  refer  you  to  the  E-mail  and  ask 

2  you  to  read  the  third  and  fourth  sentences  of  that 

3  E-mail.   Starting  with  "1  also  spoke." 

4  A      "1  also  spoke  to  Lee  and  Mike  Caron  and 

5  Dick  Clark  on  October  27  when  1  went  to  the  office  to 

6  specifically  discuss  the  document  production.   No  one 

7  ever  told  me  'investigations  does  not  have  any 

8  documents.'   The  'lie'  was  ultimately  by  omission. 

9  Not  one  person  ever  told  me  that  investigations  had 

10  documents  already  retrieved  from  the  multitude  of 

1 1  departments  that  routinely  we  have  to  obtain  and 

12  forward  boxes  to  investigations  for  any  document 

13  production." 

14  Q      So,  by  omitting  what  you  consider  to  be 

15  relevant  information  to  your  work,  that  omission  was 

1 6  in  effect  a  lie? 

17  A      I  don't  know  that  1  could  agree  with  that 

18  per  se.   The  ~  the  following  sentence  is  "we  even 

19  went  so  far  as  to  discuss  the  secure  room  I  had 

20  prepared  in  our  office  for  the  rolling  document 

21  production,"  but  they  simply  remained  silent  and  did 

22  not  mention  that  they  had  all  the  documents  in  their 
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1  possession  already. 

2  Q      Again,  by  not  telling  you  that  they  had  the 

3  relevant  documents  when  circumstances  and 

4  expectations  would  dictate  otherwise,  you  considered 

5  that  to  be  a  lie? 

6  A      1  consider  it  to  be  nontruth. 

7  Q      That's  fair  enough.   The  only  reason  I 

8  pursued  this  so  deeply  is  I  wanted  to  get  to 

9  understand  exactly  what  you  mean  by  the  lie  is 

10  ultimately  one  of  omission. 

1 1  So,  at  no  time  was  there  a  false  statement 

12  made  to  you  with  respect  to  these  documents? 

13  A      No. 

14  Q      And  when  you  finally  questioned  Mr.  Ausen 

15  regarding  the  documents  on  November  5th,  1993,  when 

16  you  asked  him  do  you  have  any  files,  within  20 

17  minutes  he  called  back  and  said  yes,  we  have  them? 

18  A      No.    My  question  was  does  she  have  any 

19  files  in  her  office  and  do  you  have  any  inventories. 

20  Q      And  he  provided  you  with  the  truthful 

21  answer  to  those  questions? 

22  A      Yes. 
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1  Q      As  a  matter  of  fact,  he  took  inventories 

2  over  to  your  office? 

3  A      Yes,  he  did. 

4  Q      And  then  November  5th  was  also  the  time 

5  when  you  were  taken  off  the  case,  and  ultimately,  on 

6  November  8th  is  when  you  officially  were  taken  off 

7  the  case? 

8  A      No. 

9  Q      November  5th  was  when  you  stopped  doing 

10  work  on  the  case  and  November  8th  is  when  you  were 

1 1  ultimately  taken  off? 

12  A      November  5th  is  when  I  discovered  when  the 

13  documents  were.   On  November  6,  Saturday,  I  composed 

14  the  E-mail  to  Mr.  Gamble  so  that  he  could  explain  it 

15  to  main  Justice.   On  Monday,  the  8th,  1  was  removed 

16  from  the  project. 

17  Q      So  when  you  said  earlier  that  you  felt  you 

1 8  were  set  up  because  right  after  you  were  removed  from 

19  the  case  the  documents  were  produced  as  if  there  were 

20  no  problems  whatsoever,  could  it  be  simply  that  you 

2 1  asked  the  right  question  on  November  5th? 

22 A      Yes.   I  equate  it  with  saying,  as  I  would, 
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1  if  I  ask  someone  in  a  social  setting,  are  you  married 

2  that  maybe  1  was  dating  or  potentially  going  to  date, 

3  and  they  say  no,  but  they  omitted  to  tell  me  that 

4  they  were  living  with  someone,  to  me  it  is  the  same 

5  thing.   You  have  to  depose  the  person  and  ask  the 

6  right  question  in  order  to  get  all  the  information 

7  that  is  relevant. 

8  In  this  situation,  I  was  over  there  with 

9  the  intention  of  getting  this  document  production 

10  clarified,  and  they  did  not  divulge  one  ounce  of 

1 1  information  that  all  of  the  documents  were  in  their 

12  possession. 

1 3  Q      You  stated  earlier,  however,  that  you 

14  thought  that  you  had  no  information  or  knowledge 

15  whether  or  not  you  were  being  intentionally  set  up. 

16  It  seems  to  me  now  you  are  suggesting  that  there  was 

17  an  element  of  bad  faith  involved  in  this 

1 8  prevarication  by  the  investigations  department. 

19  A      Yes,  I  believe  so. 

20  Q      So  it  was  intentional.   They  were  keeping 

21  you  away  from  the  documents? 

22  A      Yes.   I  don't  know  that  it  was  away  from 
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1  the  documents.   They  were  trying  to  keep  legal  out  of 

2  the  loop,  period,  end  of  conversation. 

3  Q      By  period,  you  mean  even  with  respect  to 

4  referrals? 

5  A      Anything.    We  did  our  referral  review. 

6  That  should  have  been  the  end  of  it.   They  didn't 

7  want  anything  more  to  do  with  those  with  regard  to 

8  any  of  their  work. 

9  Q      You  said  earlier  that  some  of  the  animosity 

10  between  the  investigations  unit  and  the  PLS  unit 

1 1  contributed  to  the  working  relationship  between  you 

12  and  Ms.  Lewis  and  the  coordination  of  the  production 

13  of  documents;  correct? 

14  A      1  don't  know  that  I  said  that. 

1 5  Q      Was  there  animosity  between  the 

16  investigations  unit  and  the  PLS  unit? 

17  A      Yes. 

1 8  Q      Did  that  animosity  contribute  to  the 

19  dispute  that  you  had  or  the  misunderstanding  that  you 

20  had  with  respect  to  the  production  of  documents? 

21  A      Yes. 

22  Q      That  led  to  the  misunderstanding  which  you 

224 

1  characterize  as  feeling  like  you  have  been  set  up? 

2  A      Feeling  like  I  have  been  set  up,  yes. 

3  Q      I  take  it  it  was  not  a  good  working 

4  relationship? 

5  A      No. 

6  Q      Did  your  opinion  of  and  animosity  toward 

7  the  investigations  unit  and  in  particular  Lee  Ausen 

8  and  Jean  Lewis  affect  your  review  of  their  work  with 

9  respect  to  the  nine  criminal  referrals  relating  to 

10  Madison  Guaranty? 

11  A      No.    Prior  to  that,  1  didn't  feel  like  I 

12  necessarily  had  any  animosity  towards  Lee  Ausen  nor 

13  he  to  me.   We  were  simply  co-criminal  coordinators, 

14  he  on  the  investigation  side  and  I  on  the  legal 

15  side. 

1 6  Q      You  stated  earlier  that  you  had  formed  an 

17  opinion  working  with  the  Rose  Law  Firm  ~ 

18  A      Yes. 

19  Q      -  that  they  were  efficient  and  usually 

20  accurate? 

21  A      Yes. 

22  Q      Did  you  yourself  retain  the  Rose  Law  Firm? 
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1  A      No. 

2  Q      So  you  were  in  a  position  to  judge  their 

3  work  based  on  your  work  with  them  but  you  were  in  no 

4  position  to  judge  whether  they  had  any  conflicts  of 

5  interest  with  respect  to  their  original  retention? 

6  A      That's  correct.   I  inherited  work  that  they 

7  had  already  been  retained  on. 

8  Q      Is  there  anything  else  that  may  be  relevant 

9  to  our  investigation  that  you  have  not  told  us  about 

10  or  that  I  have  neglected  to  cover? 

1 1  A      Not  that  I  can  recall. 

12  MR.  DINH:    Off  the  record. 

13  (Discussion  off  the  record.) 

14  MR.  DINH:    I'm  finished.   Thanks. 

15  (Whereupon,  at  8:48  p.m.,  the  deposition 

16  was  concluded.) 
17 

1 8  

19  KAREN  CARMICHAEL 
20 

21 
22 
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neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


Notary  Public  in  and  for  jC/ie 
District  of  Columbia 


My  Commission  Expires  SEPTEMBER  14,  1996 


DEPOSITION  OF  EDWARD  S.  KNIGHT 
IN  RE:  S.  RES.  120 

WEDNESDAY,  OCTOBER  25,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  EDWARD  S.  KNIGHT,  called  for  examina- 
tion pursuant  to  notice  of  deposition,  at  1:12  p.m.  in  Room  534  of 
the  Dirksen  Senate  Office  Building,  before  JOANNE  LIVERANI,  a 
Notary  Public  within  and  for  the  District  of  Columbia,  when  were 
present: 


MICHAEL  P.  O'CALLAGHAN,  Esq. 

Majority  Associate  Special  Counsel 

JAMES  S.  PORTNOY,  Esq. 

Minority  Associate  Special  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 

JOHN  M.  DOWD,  Esq. 

AMY  E.  OVERTON,  Esq. 

Akin,  Gump,  Strauss,  Hauer  &  Feld,  L.L.P. 

1333  New  Hampshire  Avenue,  NW 

Suite  400 

Washington  DC  20036 

On  behalf  of  the  Deponent. 


(4359) 


4360 


CONTENTS 


Witness  Examination 

Edward  S.  Knight 

by  Mr.  O'Callaghan  3 

by  Mr.  Portnoy 98 

by  Mr.  O'Callaghan  125 

Errata  4428 


4361 


1  PROCEEDINGS 

2  Whereupon, 

3  EDWARD  S.  KNIGHT 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  O'CALLAGHAN: 

8  Q      This  deposition  --  first  of  all,  my  name  is 

9  Michael  O'Callaghan.   I  am  counsel  for  the  Majority 

10  on  the  special  committee.   This  deposition  is 

11  conducted  pursuant  to  Senate  Resolution  120.    This 

12  resolution  establishes  a  special  committee 

13  administered  by  the  Banking  Committee  to  conduct  an 

14  investigation  involving  Whitewater  Development 

15  Corporation,  Madison  Guaranty  Savings  &  Loan 

16  Association,  Capital  Management  Services, 

1 7  Incorporated,  the  Arkansas  Development  Finance 

18  Authority,  and  other  related  matters. 

19  Specifically,  section  l(b)2(e)  of  Senate 

20  Resolution  120  authorizes  investigation  and  public 

2 1  hearings  into  "whether  the  report  issued  by  the 

22  Office  of  Government  Ethics  on  July  31,  1994  or 

1  related  transcripts  of  deposition  testimony,  one, 

2  were  improperly  released  to  White  House  officials  or 

3  others  prior  to  the  testimony  before  the  Committee  on 

4  Banking,  Housing  and  Urban  Affairs  pursuant  to  Senate 

5  Resolution  229;  or  two,  were  used  to  communicate  to 

6  White  House  officials,  or  to  others,  confidential  RTC 

7  information  relating  to  Madison  Guaranty  Savings  & 

8  Loan  Association  or  Whitewater  Development 

9  Corporation. 

10  And  that  will  be  the  main  focus  of  today's 

1 1  deposition.    What  day  were  you  requested  to  testify 

12  by  the  committee? 

13  MR.  DOWD:    Let  me  have  that  letter. 

14  October  12th. 

15  BY  MR.  O'CALLAGHAN: 

16  Q      This  deposition  is  in  advance  of  public 

17  hearings  which  will  likely  be  in  November,  and  it  is 

18  likely  that  you  will  be  asked  to  testify  at  the 

19  hearing.   Today  we  will  ask  you  a  series  of 

20  questions,  you  are  testifying  under  oath.    If  you 

21  don't  understand  a  question,  let  me  or  Mr.  Portnoy 

22  know  and  we  will  clarify  or  rephrase  the  questions. 
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1  If  you  need  a  break,  let  us  know  also,  we  will  take  a 

2  break. 

3  MR.  DOWD:   Thank  you. 

4  BY  MR.  O'CALLAGHAN: 

5  Q      The  stenographer  will  prepare  a  record  of 

6  questions  and  answers.   The  deposition  will  be 

7  treated  as  committee  confidential  until  the 

8  commencement  of  the  hearings.   We  also  ask  that  you 

9  treat  the  contents  of  discussion  today  as 

10  confidential  as  well. 

1 1  Prior  to  the  hearings  you  will  receive  a 

12  letter  from  the  committee  telling  you  that  you  may 

13  come  to  the  Senate  to  review  the  transcript  of  your 

14  deposition  and  make  any  corrections  in  transcription 

15  on  an  errata  sheet.   If  you  are  called  to  testify  at 

16  the  public  hearing,  you  will  be  able  to  have  a 

17  transcript  of  your  deposition  four  days  in  advance  of 

18  the  hearings. 

19  You  may  be  represented  by  counsel.   Are  you 

20  represented  by  counsel  today? 

21  A      I  am.   John  Dowd  et  al..  Amy  Overton. 

22 MR.  PQRTNOY:    Clarify  for  the  record.   I 

6 

1  gather  you  are  here  representing  Mr.  Knight 

2  individually  rather  than  on  behalf  of  the  Department 

3  of  Treasury? 

4  MR.  DOWD:    I  am  not  employed  by  the 

5  Department  of  Treasury.   I  am  employed  by  Mr.  Knight. 

6  MR.  PORTNOY:    I  just  wanted  to  clarify 

7  that. 

8  MR.  O'CALLAGHAN:    Could  you  state  your  name 

9  for  the  record. 

10  MR.  DOWD:    Yes,  my  name  is  John  M.  Dowd  and 

11  I  am  with  the  law  firm  of  Akin,  Gump,  Strauss,  Hauer 

12  &  Feld  in  Washington,  D.C.    With  me  is  my  colleague 

13  Amy  E.  Overton,  also  of  the  same  law  firm,  and  we 

14  represent  Mr.  Knight. 

15  MR.  O'CALLAGHAN:    Thank  you. 

16  BY  MR.  O'CALLAGHAN: 

17  Q      Objections  to  the  form  of  the  questions 

18  will  be  noted  for  the  record.   Counsel  may  object  on 

19  the  grounds  of  privilege  or  relevance.  The  committee 

20  chairman  will  rule  on  objections  where  the  witness 

21  refuses  to  answer  the  question. 

22  Please  state  and  spell  your  full  name  for 
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1  the  record. 

2  A      Edward  Stanley  Knight,  K-n-i-g-h-t. 

3  Q      Are  you  aware  of  the  committee's  various 

4  document  requests  to  the  Department  of  Treasury  in 

5  connection  with  this  deposition? 

6  A      Yes. 

7  Q      Did  you  conduct  a  search  for  responsive 

8  documents  and  notes,  reports,  memoranda? 

9  A      Of  my  own  office. 

10  Q      Correct,  or  any  searches  in  connection  with 

1 1  that. 

12  A      As  you  know,  I  withdrew  from  supervision  of 

13  the  Department's  production  of  documents.   To  the 

14  degree  I  have  been  involved  in  the  production  of 

15  documents,  it  has  been  from  my  own  office  and  I 

16  conducted  a  search  of  my  own  office. 

17  Q      Have  all  documents  been  produced? 

18  A      As  far  as  I  know,  I  produced  those  to  those 

19  who  then  turned  them  over  to  you. 

20  Q      Are  you  aware  of  any  documents  that  were 

21  under  your  possession,  custody  or  control  that  were 

22  responsive  to  the  request  that  have  since  been  lost, 

1  destroyed,  or  otherwise  disposed  of? 

2  A      No,  I  believe  not. 

3  Q      Have  you  spoken  to  anyone  other  than  your 

4  counsel  prior  to  this  deposition  with  regard  to  the 

5  deposition? 

6  A      No.   Other  than  the  routine  telling  my 

7  Secretary  and  others  who  needed  to  know  that  I  had  to 

8  go  to  the  deposition. 

9  Q      With  regard  to  scheduling  matters  for  you 

10  today? 

11  A      Yes.   Yes. 

12  Q      You  didn't  discuss  what  the  contents  of 

13  your  testimony  might  be? 

14  A      No,  I  did  not.   No. 

15  Q      Just  also  to  facilitate  the  process  today, 

16  I  have  this  tendency  to  do  it  as  well,  but  if  you 

17  wait  until  1  finish  asking  the  questions,  it  will 

1 8  make  for  a  clearer  record. 

19  Did  you  review  any  documents  in  preparation 

20  for  the  deposition  today? 

21  A      I  did. 

22  Q      And  could  you  explain  the  preparation 
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1  process  you  went  through,  as  long  as  it  doesn't  go 

2  into  any  consultation  you  had  with  your  counsel. 

3  MR.  DO  WD:   That's  where  it  was  so  I  would 

4  object  on  those  grounds.    He  met  with  me.    We 

5  reviewed  documents  of  the  subject  matter  that  we 

6  believed  was  going  to  be  covered  with  respect  to  the 

7  depositions. 

8  MR.  O'CALLAGHAN:    That's  responsive. 

9  MR.  DOWD:   Oh,  good. 
10  BY  MR.  O'CALLAGHAN: 
11 

12 

13  Q      Your  present  business  address? 

14  A      1500  Pennsylvania  Avenue,  suite  3000. 

15  Q      Now,  what  is  your  ~  who  is  your  present 

16  employer? 

17  A      The  Department  of  the  Treasury. 

18  Q      What  is  your  present  position? 

19  A      I  am  the  general  counsel. 

20  Q      Could  you  give  me  a  review  of  your 

21  employment  history  since  you  have  graduated  from  high 

22  school? 

10 

1  A      After  high  school,  college  at  the 

2  University  of  Texas. 

3  Q      Excuse  me.    I  apologize.   I  meant  to  say 

4  your  employment  history  since  you  graduated  from 

5  college. 

6  A      Okay,  law  school,  while  I  was  at  law  school 

7  I  was  a  law  clerk  at  the  Federal  Energy 

8  Administration.   And  upon  graduating  from  law  school 

9  I  became  a  legislative  assistant  to  then  Senator 

10  Lloyd  Bentsen  in  1976.    In  May  of  1978  I  left  his 

1 1  employ  and  became  an  associate  of  Akin,  Gump.    I 

12  became  a  partner  in  January  of  1982.    1  continued  to 

13  be  employed  there,  until  joining  the  Treasury 

14  Department,  except  for  a  period  of  time  when  I  took  a 

15  leave  of  absence  and  was  special  assistant  to  Senator 

16  Lloyd  Bentsen  when  he  ran  for  Vice  President  of  the 

17  United  States,  and  - 

18  MR.  DOWD:   What  was  the  date  you  joined 

19  Treasury? 

20  THE  WITNESS:    I  joined  Treasury  on  January 

21  20,  1993.    I  began  as  executive  secretary,  and  senior 

22  adviser  to  Secretary  Bentsen. 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      And  where  did  you  go  to  college  and  law 

3  school? 

4  A      I  attended  Tulane  University  my  freshman 

5  year  of  college,  and  graduated  from  the  University  of 

6  Texas,  received  an  undergraduate  degree  and  a  law 

7  degree  from  the  University  of  Texas. 

8  Q      During  the  period  March  through  August 

9  1994,  were  you  employed  at  Treasury  as  a  ~  in  the 

10  position  of  executive  secretary? 

11  A      I  was. 

12  Q      Again,  during  that  time  period,  March 

13  through  August,  1994,  who  was  your  ~  who  did  you 

14  report  to  during  that  time? 

15  A      To  Secretary  Bentsen. 

16  Q      During  that  time  period,  who  reported 

17  directly  to  you? 

1 8  A      The  office  of  the  executive  secretary,  the 

19  office  of  public  liaison,  and  the  office  of  national 

20  security. 

21  Q      Could  you  give  a  quick  review  of  the 

22  organizational  structure  of  the  office  of  executive 


1  secretary,  as  it  was  during  that  time? 

2  A      I  had  approxunately  nine  or  10  people  who 

3  worked  for  me,  managing  the  paper  flow  to  and  from 

4  the  Secretary,  and  managing  the  records  of  the 

5  Department,  meaning  the  records  of  the  Secretary.  I 

6  had  a  half  dozen  people  work  for  me  as  public  liaison 

7  office,  within  that  office.  And  the  office  of  the 

8  national  security  adviser  employed  about  a  dozen 

9  people,  who  managed  the  written  intelligence  and 

10  other  intelligence  that  flowed  to  the  Secretary's 

1 1  office  and  other  officers  of  the  Department. 

12  Q      Did  you  have  any  specific  duties  or 

13  responsibilities  in  your  role  as  senior  adviser  to 

14  the  Secretary? 

15  A      It  was  to  give  advice  on  those  matters  upon 

16  which  he  sought  my  advice. 

17  Q      When  did  you  first  learn  that  ~  actually 

18  let  me  rephrase  it  another  way.   1  will  try  not  to 

19  assume  anything. 

20  Did  you  hear  that  Secretary  Bentsen  asked 

21  the  Office  of  Government  Ethics  to  conduct  a  review 

22  or  analysis  of  the  propriety  of  White  House-Treasury 
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1  contacts  in  the  spring  of  1994? 

2  A      I  did. 

3  Q      When  did  you  first  become  aware  of  that? 

4  A      March  3rd,  1994. 

5  Q      How  did  you  become  aware  of  that? 

6  A      Secretary  Bentsen  asked  my  advice  as  to  how 

7  to  respond  to  a  story  in  the  Washington  Post  about 

8  contacts  between  the  White  House  and  the  Treasury 

9  Department.   We  discussed  options,  and  he  decided  to 

1 0  turn  to  the  Office  of  Government  Ethics. 

1 1  Q      Did  he  give  a  specific  reason  why  he 

12  decided  to  turn  to  the  Office  of  Government  Ethics? 

13  A      My  recollection  is  that  it  was  because  they 

14  had  the  expertise  in  ethical  matters,  and  that  the 

1 5  story  raised  questions  about  ethics.   They  were 

16  independent  of  the  Department.  And  they  enjoyed  a 

17  good  reputation. 

1 8  Q      Was  it  your  understanding  that  the 

19  independency  of  the  OGE  was  an  important  factor  in 

20  the  decision? 

21  A      Yes. 

22 Q      And  why  was  that? 


1  A      I  think  it  was  Secretary's  judgment  that  if 

2  it  was  not  perceived  as  independent,  and  in  fact  was 

3  independent,  it  would  not  reflect  well  upon  the 

4  Department,  and  that  an  investigation  needed  all  the 

5  attributes  of  independence  we  could  find. 

6  Q      Is  that  because  the  review  would  concern 

7  individuals  who  were  officials  or  employed  by 

8  Department  of  Treasury? 

9  A      That's  correct. 

10  Q      At  least,  that's  one  of  the  reasons;  I 

1 1  don't  want  to  say  it  is  exclusive. 

12  When  did  Secretary  Bentsen  make  the  request 

1 3  of  the  Department  ~  the  Office  of  Government  Ethics? 

14  A      I  believe  that  day  he  wrote  a  letter  to 

1 5  Mr.  Potts,  the  head  of  the  Office  of  Government 

16  Ethics,  asking  them  to  look  into  this  matter. 

17  Q      And  how  did  they  responds? 

18  A      I  believe  he  spoke  with  Mr.  Potts,  or 

19  someone  did,  and  they  said  they  could  help  us. 

20  Q      Was  the  review  able  to  go  on  at  that  point, 

2 1  March,  early  March  period? 

22  A      No. 
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1  Q      And  why  is  that? 

2  A      On  March  4th  we  received  a  subpoena  from 

3  the  independent  counsel,  Mr.  Fiske,  asking  for  the 

4  production  of  documents,  and  indicating  that  he  was 

5  beginning  an  investigation  of  his  own.   And  in  fact, 

6  he  later  asked  that  the  OGE  suspend  its  investigation 

7  until  he  was  through. 

8  Q      When  did  he  complete  his  investigation? 

9  A      I  believe  it  was  June  30th. 

10  MR.  DO  WD:   He  being  Fiske. 

11  MR.  O'CALLAGHAN:    Correct. 

12  THE  WITNESS:   At  least  he  finished  with  the 

1 3  interviews. 

14  BY  MR.  O'CALLAGHAN: 

15  Q      Between  the  March  and  June  time  period,  was 

16  there  any  preparation  done  in  anticipation  of  an 

1 7  investigation  or  review,  with  regard  to  the 

18  Secretary's  request,  done  by  the  people  at  Treasury? 

19  A      Our  total  focus  from  March  3rd  was  to 

20  cooperate  with  everyone  that  was  looking  at  this,  and 

2 1  to  insure  that  we  had  the  most  pristine  process  of 

22  investigation  and  action  following  the 


1  investigation.   Therefore,  on  March  4,  in  response  to 

2  the  Fiske  subpoena,  we  brought  in  a  dozen 

3  investigators  from  the  IRS  who  conducted  the  search 

4  for  documents,  who  were  law  enforcement  personnel, 

5  and  they  physically  did  the  search. 

6  We  searched  the  hard  drives  of  all  the 

7  offices.   We  erred  on  the  side  of  production  when 

8  there  was  a  question  as  to  any  document.   And  our 

9  focus  during  that  period  was  to  insure  that  the 

10  process  of  cooperation  with  the  independent  counsel 

1 1  in  any  way  was  as  positive  as  possible. 

12  Q      Was  there  a  specific  investigation  that  was 

13  conducted  to  assist  the  OGE  in  conducting  their 

14  analysis  of  the  propriety  of  the  contacts? 

15  A      The  Office  of  Government  Ethics  requested 

1 6  the  assistance  of  the  Inspector  General  at  Treasury. 

17  Q      Okay.   Did  they  request  the  assistance  of 

18  the  IG's  office  of  any  other  agency? 

19  A      From  that  point,  I  believe,  they  ~  either 

20  they  did  or  the  IG  themselves  turned  to  the  RTC;  I  am 

21  not  sure  how  that  happened. 

22  Q      You  don't  know,  okay. 
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1  When  the  investigation  did  commence,  is  it 

2  your  understanding  that  it  was  conducted  by  both  the 

3  Treasury  IG's  office  and  the  RTC  IG's  office? 

4  A      That's  my  understanding. 

5  Q      During  the  period  June  30  through,  say, 

6  August  1st,  1994  ~  and  most  of  my  questions  from  now 

7  on  will  be  for  that  time  period  unless  1  specify 

8  otherwise. 

9  MR.  DOWD:    June  30  to  August  4? 

10  MR.  O'CALLAGHAN:    August  1st. 

1 1  MR.  DOWD:    Essentially  the  month  of  July. 

12  MR.  O'CALLAGHAN:    Essentially.   I  just  want 

13  to  cover  both  ends. 

14  BY  MR.  O'CALLAGHAN: 

15  Q      During  that  time  period,  did  you  have  any 

16  responsibilities  that  involved  review  of  the  White 

17  House-Treasury  contacts  that  were  being  looked  at  by 

18  the  two  IG's  offices? 

19  A      My  responsibilities  related  to  being  the 

20  custodian  of  the  records  of  the  Department,  the 

21  Secretary's  records.   And  as  such,  1  received  the 

22  subpoena  for  the  Department  from  the  independent 


1  counsel.   And  the  Secretary  was  recipient  of  a  number 

2  of  requests  from  other  entities  doing 

3  investigations.   The  House  Banking  Committee,  the 

4  Senate  Banking  Committee,  the  Inspector  General,  and 

5  the  White  House  were  doing  an  investigation. 

6  We  had  to  respond  to  all  these  requests, 

7  and  they  were  written  to  the  Secretary. 

8  Q      During  this  time,  did  you  have  any 

9  responsibilities  with  regard  to  preparing  people  for 

10  prospective  Congressional  testimony? 

1 1  A      Secretary  Bentsen. 

12  Q      What  type  of  assistance  was  it  your 

13  understanding  you  were  expected  to  provide  the 

14  Secretary  with,  with  regard  to  preparation  for  his 

15  testimony? 

16  MR.  DOWD:   Objection;  relevance.  This  is 

17  not  on  the  subject.   We  are  off  the  subject.   It  has 

18  nothing  to  do  with  OGE,  nothing  to  do  with  the 

19  release  of  transcripts. 

20  MR.  O'CALLAGHAN:    The  relevance  is  with 

21  regard  to  Mr.  Knight's  activities,  do  you  recollect 

22  the  time  period  that  the  transcripts  were  being 
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1  prepared,  and  with  regard  to  the  IG's  investigation, 

2  and  I  am  going  to,  if  I  can  continue  on  the  line  of 

3  questioning,  flesh  out  the  type  of  information  that 

4  Mr.  Knight  had  access  to,  was  available  to  him,  and 

5  utilized,  and  the  different  duties  and 

6  responsibilities  that  he  had  during  the  relevant  time 

7  period. 

8  MR.  DOWD:   But  the  issue  is  whether  the  OGE 

9  report  and  release  of  the  transcripts  was  proper  or 

10  improper.   That's  got  nothing  to  do  with  that.   How 

1 1  he  briefed  Secretary  Bentsen,  how  he  prepared  him  has 

12  nothing  to  do  with  that.   We  are  way  off  the  mark; 

13  with  all  due  respect,  we  are  not  even  on  the 

14  subject.   That's  what  I  was  afraid  we  were  going  to 

15  waste  our  time  doing.    I  mean  that's  not  what  you 

16  said  you  were  going  to  do,  that's  not  what 

17  Mr.  Giuffra  said  he  was  going  to  do. 

18  He  is  prepared  to  testify  about  the  other 

19  stuff.   If  you  want  those  subjects,  let's  get  another 

20  day  to  do  it.    Let's  talk  to  the  chairman  about  it. 

21  1  don't  want  to  -- 

22 MR.  O'CALLAGHAN:    Mr.  Dowd,  with  all  due 

20 

1  respect  ~ 

2  MR.  DOWD:    On  your  theory,  Mr.  O'Callaghan, 

3  you  can  ask  him  about  every  day  he  was  at  Treasury. 

4  That's  not  relevant.   We  are  not  examining 

5  Mr.  Knight's  conduct. 

6  MR.  O'CALLAGHAN:    Right  now  we  are 

7  examining  ~  what  I  am  attempting  to  do  is  get  an 

8  idea  and  flesh  out  an  understanding  as  to  what  the 

9  status  is  of  the  different  documents  that  are  the 

10  subject  of  this  deposition,  and  where  they  were  held, 

1 1  and  looking  at  different  areas  that  are  relevant  to 

12  whether  or  not  they  were  improperly  transferred  to 

13  anyone. 

14  MR.  DOWD:   That's  not  what  he  is  talking 

15  about  here.   He  says  whether  the  report  issued  by  OGE 

16  on  July  31,  1994  or  related  transcripts  of  deposition 

17  testimony  were  improperly  released  to  White  House 

18  officials.   You  haven't  asked  one  question  on  that 

19  yet.   You  asked  about  OGE.   They  started  an 

20  investigation  because  Secretary  Bentsen  asked  them 

21  to.    It  has  nothing  to  do  with  the  preparation  of  the 

22  Secretary  for  his  Congressional  testimony. 
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1  I  object.   I  think  we  ought  to  move  on  to 

2  the  subjects  that  you  and  Mr.  Giuffra  said  that  you 

3  would  cover. 

4  MR.  O'CALLAGHAN:    Well,  in  my  conversation 

5  to  you,  I  said  1  was  going  to  cover  the  scope  that's 

6  covered  within  the  resolution. 

7  MR.  DO  WD:    Look,  I've  got  a  note  from  you 

8  right  here  ~  and  we  can  make  it  part  of  the  record 

9  if  you  want  ~  it  says  "subject  of  deposition,"  has 

10  been  highlighted,  section  l(b)2(e),  that's  the  one  I 

1 1  just  read. 

12  MR.  O'CALLAGHAN:    That's  what  1  am 

1 3  referring  to. 

14  MR.  DO  WD:   That  does  not  cover  ~  why  don't 

15  you  get  to  it.    Let's  talk  about  the  release  of  the 

16  transcripts.   Let's  talk  about  the  OGE. 

17  MR.  O'CALLAGHAN:    With  all  due  respect, 

18  Mr.  Dowd,  I  will  not  have  you  control  my  line  of 

19  inquiry. 

20  MR.  DOWD:   I  object.   I  will  seek  a  ruling 

21  from  the  chairman.   I  object;  it  is  irrelevant. 

22 MR.  O'CALLAGHAN:    If  you  want,  we  can  break 

22 

1  and  I  will  go  get  a  ruling  from  the  chairman. 

2  MR.  DOWD:   Keep  going.    We  will  get  rulings 

3  from  the  chairman. 

4  MR.  O'CALLAGHAN:    Could  you  read  back  my 

5  last  question. 

6  (The  reporter  read  the  record  as  requested.) 

7  BY  MR.  O'CALLAGHAN: 

8  Q      If  you  want,  1  will  try  to  accommodate 

9  Mr.  Dowd  and  try  to  make  it  a  little  more  ~  the 

10  question  a  little  more  specific. 

1 1  Were  you  involved  in  information  gathering 

12  with  respect  to  preparing  the  Secretary  for  his 

13  testimony? 

14  A      We  did  no  independent  information  gathering 

15  out  of  the  Secretary's  office.   The  information  was 

16  gathered  by  the  independent  Office  of  the  Inspector 

17  General,  and  by  other  bodies  ~ 

18  Q      I'm  sorry  -- 

19  A      We  did  not  do  an  investigation  out  of  the 

20  Secretary's  office  of  these  matters. 

21  Q      I  was  trying  to  get  an  idea  for  what  type 

22  of  materials  you  used  to  prepare  ~  used  to  prepare 
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1  the  Secretary  for  testimony,  and  whether  any 

2  materials  from  the  IG  investigation  were  used 

3  specifically. 

4  A      No.   No  depositions  were  used,  if  that's 

5  the  question. 

6  Q      That's  not  the  question.   Were  any 

7  materials  from  the  IG's  investigation  used? 

8  A      The  IG's  report,  when  it  was  made  public, 

9  was  relevant  to  the  Secretary's  testimony,  and  I 

10  believe  that  was  in  the  Senate  testimony  he  referred 

1 1  to  the  Office  of  Government  Ethics  final  report  and 

12  the  accompanying  IG  report.   At  that  point  that  was 

13  used.   Up  to  that  point  it  wasn't  relevant. 

14  MR.  DO  WD:   What  was  the  time  frame  of 

15  that? 

16  THE  WITNESS:   I  believe  the  House  had  a 

1 7  hearing  ~ 

18  MR.  DO  WD:   Making  the  IG's  report  public, 

19  when  did  that  happen? 

20  THE  WITNESS:   Around  August  1st,  right 

21  before  the  Senate  hearing. 

22  MR.  DOWD:    So  he  read  that. 


1  THE  WITNESS:   I  think  he  read  the  report 

2  itself,  yes.   I  don't  know  that  he  read  the 

3  underlying  IG  report.   The  IG  report  was  a  factual 

4  statement,  a  statement  of  facts  they  gathered.  Of 

5  much  more  interest  was  the  Office  of  Government 

6  Ethics. 

7  BY  MR.  O'CALLAGHAN: 

8  Q      Okay.   Was  the  IG's  report  a  chronology  of 

9  facts  that  had  been  gleaned  from  the  franscripts 

10  produced  by  the  IG's  office? 

11  A      I  assume  so.    I  don't  know  what 

12  investigatory  methods  they  used. 

13  Q      Have  you  ever  been  told,  ever  learned? 

14  A      No. 

15  Q      When  did  you  first  see  a  copy  of  the  ~  any 

16  copy  of  the  IG  report? 

17  A      At  the  time  it  was  delivered  to  the 

1 8  Secretary. 

19  Q      Okay. 

20  A      Let  me  just  make  a  statement  as  to  my 

21  contacts  and  policy  that  I  had,  and  I  assume  the 

22  Secretary  had  ~  I  know  he  did  ~  with  regard  to  the 
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1  IG.   We  did  not  communicate  with  them  at  all,  unless 

2  asked.   We  did  not  initiate  any  communication  with 

3  any  of  their  personnel,  out  of  the  Secretary's 

4  office,  while  this  investigation  was  going  on. 

5  Q      During  this  time  period,  did  you  have  any 

6  communication  with  the  counsel  to  the  IG? 

7  A      No.    Well,  it's  possible,  but  I  don't  have 

8  any  clear  recollection.  I  don't  ~  I  really  don't 

9  remember. 

10  Q      Did  you  ever  learn  that  the  office  of 

1 1  administrative  and  general  law  was  provided  with 

12  unredacted  copies  of  the  transcripts  before  the  IG 

13  investigation  was  completed? 

14  A      No. 

15  MR.  DO  WD:   That  was  the  office  of  what? 

16  MR.  O'CALLAGHAN:    Administrative  and 

17  general  law. 

18  THE  WITNESS:    It  is  called  general  law  and 

19  ethics,  now. 

20  MR.  DOWD:    U.S.  Treasury. 

21  MR.  O'CALLAGHAN:    Correct. 

22  MR.  PORTNOY:    Off  the  record  for  a  minute. 


1  (Discussion  off  the  record.) 

2  BY  MR.  O'CALLAGHAN: 

3  Q      During  the  time  period  that  we  are 

4  discussing,  did  you  have  any  contact  with  Kenneth 

5  Schmalzbach? 

6  A      Yes.   Ken  Schmalzbach  is  the  assistant 

7  general  counsel,  as  I  said,  for  general  law  and 

8  ethics  now.    That's,  I  think,  a  more  accurate 

9  description  of  his  duties. 

10  Q      But  during  that  time  period,  he  was  the 

1 1  assistant  general  counsel  for  administrative  and 

12  general  law;  is  that  correct? 

13  A      It  is  the  same  position,  different  title. 

14  Q      Okay,  yes. 

15  A      I  am  emphasizing  that  his  responsibility, 

16  then  and  now,  primarily  was  in  the  ethics  area  and 

1 7  that  we  were  very  concerned  about  ethical  issues  in 

18  the  handling  of  all  these  requests  issues,  and 

19  that's,  therefore,  the  reason  why  we  consulted  with 

20  Ken  and  his  colleagues. 

21  Q      How  frequently  were  you  in  contact  with 

22  Mr.  Schmalzbach  or  his  office  during  the  time  period? 
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1  A      With  regard  to  the  depositions,  on  —  I 

2  had,  at  the  most,  one  conversation  on  this  subject, 

3  one  or  two. 

4  Q      Okay.   Did  you  have  any  conversations  with 

5  regard  to  any  drafts  of  the  IG's  chronology  or  report 

6  with  Mr.  Schmalzbach? 

7  A      No. 

8  Q      Do  you  recall,  was  the  conversation  you  had 

9  with  him  with  regard  to  the  transcripts? 

10  A      It  is  possible.    I  spoke  with  lawyers  about 

1 1  the  subject  of  the  transcripts;  which  communicated 

12  with  me  on  that,  I  really  can't  remember. 

13  Q      Do  you  recall  when  — 

14  A      It  is  more  than  likely  it  was  Ken  or  Steve, 

1 5  if  only  because  Steve  later  wrote  the  protective 

16  letter  with  regard  to  the  handling  of  those 

17  transcripts. 

1 8  Q      When  did  this  conversation  take  place? 

19  A      Sometime  around  July  22,  23. 

20  Q      What  was  the  subject  of  the  conversation? 

21  A      Either  he  or  Bob  Cesca  himself  communicated 

22  to  me  that  the  acting  IG  wanted  the  Secretary's 
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1  opinion  with  regard  to  whether  we  should  share  the 

2  transcripts  with  the  White  House  counsel's  office. 

3  Q      And  who  was  the  acting  IG  at  the  time? 

4  A      Robert  Cesca.   I  think  it  is  C-e-s-c-a. 

5  Q      You  are  correct. 

6  Do  you  recall  what  time  of  day  this 

7  conversation  occurred? 

8  A      I  don't. 

9  Q      I  have  a  document  that  may  or  may  not  help 

10  to  refresh  your  recollection. 

11  I  will  show  it  to  you  and  your  counsel. 

12  A      As  I  said,  it's  around  July  22nd  or  23rd; 

13  the  letter  is  dated  July  23rd. 

14  Q      I  will  identify  the  document  for  the  record 

15  as  well;  Bates  stamp  6877,  a  one-page  letter  on 

16  Department  of  Treasury  letterhead  dated  July  23, 

17  1994,  says  "delivery  by  hand,  Jane  Sherburne 

18  Esquire,"  and  it  is  from  Stephen  J.  McHale. 

19  Do  you  know  whether  your  conversation 

20  occurred  the  day  that  this  letter  was  transmitted? 

21  A      I  can't  remember.  There  was  a  request  for 

22  the  Secretary's  opinion  ~  I  am  guessing  now  but  my 
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1  guess  is,  between  that;  I  consulted  with  the  lawyers 

2  before  passing  on  that  request  to  the  Secretary,  that 

3  there  was  not  a  legal  problem. 

4  Q      What  lawyer  did  you  consult  with? 

5  A      I  don't  know  which  ones.   It  was  either  — 

6  my  guess  is  Steve  or  Ken  or  Bob. 

7  Q      Steve  is  Steve  McHale? 

8  A      Steve  McHale. 

9  Q      Ken  is  Ken  Schmalzbach? 

10  A      Right,  or  Bob  McNamara.  And  once  I  learned 

1 1  that  there  was  not  a  legal  objection,  I  asked  the 

12  Secretary  his  opinion,  and  then  I  communicated  that 

13  back  to  someone.   I  assume  ~  I  am  almost  certain  it 

14  was  Bob  Cesca  himself,  but  I  am  not  sure. 

15  Q      Did  this  all  happen  in  the  same  day? 

16  A      I  can't  be  certain.   It  is  within  a  few 

17  days,  48-,  72-hour  period.   There  were  many  other 

18  things  going  on. 

19  Q      When  you  returned  Mr.  Cesca's  call  ~ 

20  MR.  PORTNOY:    I  believe  the  testimony  was 

21  Mr.  Cesca  called,  somebody  called. 

22  BY  MR.  O'CALLAGHAN: 
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1  Q      Did  you  say  you  believed  you  called 

2  Mr.  Cesca  back? 

3  A      There  was  a  conversation  with  Mr.  Cesca  to 

4  the  effect  that  the  Secretary  believes  we  should 

5  cooperate  with  the  counsel's  office.   And  Mr.  Cesca 

6  said  something  like  I  do,  too.    We  have  received  a 

7  lot  of  cooperation  from  them.   I  clearly  remember  him 

8  opining  that,  from  his  perspective  as  acting 

9  Inspector  General,  the  White  House  had  cooperated 

10  with  him. 

1 1  Q      Were  you  at  work  when  you  had  the 

12  conversation? 

13  A      With  Bob  Cesca? 

14  Q      Right. 

15  A      I  assume  so.    I  was  at  work  all  the  time 

16  anyway,  so  ~ 

17  Q      Whether  or  not  this  helps  your 

18  recollection,  I  believe  the  23rd  was  a  Saturday. 

19  A      Right,  and  I  believe  Secretary  Bentsen  was 

20  in  Texas  that  weekend,  and  we  usually  worked  weekends 

21  at  Treasury,  as  I  know  you  do  in  the  Senate. 

22  Q      Do  you  remember  if  you  were  wearing  a  suit 
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1  or  you  were  in  casual  clothes  when  you  had  any  of 

2  these  conversations? 

3  A      I  don't.   And  I  recall  ~  I  believe  the 

4  Cesca  conversation  1  remember  clearly  was  over  the 

5  phone. 

6  Q      In  which  the  White  House  counsel's  office 

7  made  requests  for  transcripts? 

8  A      1  don't  know.   1  was  not  the  recipient  of 

9  that  request. 

10  Q      Were  you  ever  told? 

11  A      No. 

12  Q      Had  you  ever  been  asked  for  copies  of 

13  transcripts  from  any  of  the  ~  anyone  in  the  White 

14  House  counsel's  office  previously? 

15  A      No,  no,  1  did  not  talk  with  them  during 

16  that  period. 

17  Q      During  the  period,  the  whole  month  of  July 

1 8  or  during  specifically  ~ 

19  A      July,  I  never  talked  to  them. 

20  Q      On  this  subject  or  just  you  didn't  talk  to 

21  them  at  all? 

22  A      I  didn't  talk  to  them  at  all.   I  don't 
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1  recall  talking  to  them  at  all. 

2  MR.  DOWD:   Are  we  going  to  mark  this  as  an 

3  exhibit  to  the  deposition? 

4  MR.  O'CALLAGHAN:    We  don't  mark  copies  of 

5  documents  discussed  during  the  deposition 

6  and  to  preserve  the  confidentiality  of  the  documents, 

7  rather  we  refer  to  them  with  regard  to  the  Bates 

8  stamp  numbers  or  other  identifying  features. 

9  MR.  DOWD:   In  the  event  Mr.  Knight  is 

10  called  as  a  witness,  will  we  have  copies  of  these 

1 1  documents  to  look  at  in  reading  his  testimony, 

12  whether  they  be  available?  It  seems  to  me  it  is  now 

13  part  of  this  deposition  in  a  sense. 

14  MR.  PORTNOY:    If  Mr.  Knight  is  called  - 

15  MR.  DOWD:   It  doesn't  need  to  be  attached 

16  but  as  long  as  it  is  available  so  when  he  reviews  his 

1 7  testimony,  he  reviews  the  documents  also. 

18  MR.  PORTNOY:    If  Mr.  Knight  is  called  to 

19  testify,  his  deposition  will  be  made  available  to  him 

20  at  a  secure  place  at  such  time.   I  don't  believe 

21  there  would  be  any  difficulty  in  providing  to 

22  Mr.  Knight  any  documents  referred  to  in  his 
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1  deposition,  as  has  been  the  committee's  practice 

2  heretofore. 

3  But  I  must  say  the  committee  has  not,  to 

4  either  of  our  knowledge,  formally  established 

5  procedures  for  the  next  round  of  hearings,  so  I  can't 

6  assure  you  what  the  committee  will  do.    I  can  only 

7  tell  you  what  they  have  done  in  the  past. 

8  MR.  DOWD:    I  thought  he  received  a  copy  of 

9  his  deposition  if  he  was  called,  obviously.    I  don't 

10  mean  to  hold  you  up. 

11  MR.  O'CALLAGHAN:    If  he  is  actually  called, 

12  he  will  receive  a  copy  of  it  four  days  before. 

13  MR.  DOWD:    What? 

14  MR.  O'CALLAGHAN:    If  he  is  specifically 

15  called,  he  will  get  a  copy  four  days  before,  and  if 

16  there  are  hearings  with  regard  to  this  issue,  he  will 

17  be  afforded  the  opportunity  to  come  down  and  look  at 

18  his  transcripts  and  make  corrections  to  it. 

19  MR.  PORTNOY:    Those  are  separate 

20  procedures.   Do  you  understand? 

21  MR.  DOWD:    I  understand. 

22 MR.  PORTNOY:    I  was  not  sure  we  were  being 
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1  clear. 

2  MR.  DOWD:    I  appreciate  that.   Thanks. 

3  MR.  O'CALLAGHAN:    Certainly. 

4  BY  MR.  O'CALLAGHAN: 

5  Q      I  would  like  to  show  you  a  one-page 

6  document,  Bates  stamp  S  0077845.    We  are  going  to 

7  share  that.   It  is  a  highly  confidential  document  I 

8  am  not  permitted  to  copy.   Let  me  know  when  you  have 

9  had  a  chance  to  review  it  and  then  I  will  identify 

10  it. 

1 1  MR.  DOWD:   Go  ahead. 

12  BY  MR.  O'CALLAGHAN: 

13  Q      It  is  a  one-page  document,  portion  of  an 

14  appointment  book  for  the  date  Wednesday,  July  6, 

15  1994.    I  believe  there  is  a  single  entry  there,  looks 

16  like  1 1:30,  the  entry  there,  Ed  Knight  and  Bob 

17  McNamara.  Do  you  recall  having  a  meeting  with 

18  Mr.  Cutler  on  July  6,  1994? 

19  A      No. 

20  Q      Did  you  have  a  meeting  with  Mr.  Cutler  July 

21  6,  1994? 

22  A      No,  1  met  ~  no,  I  didn't. 
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1  Q      Did  you  have  any  meetings  on  July  6,  1994, 

2  that  you  recall? 

3  A      Not  that  are  relevant  to  this.   Only 

4  meeting  I  had  with  Lloyd  Cutler  was  in  May.   Oh,  no 

5  wait  a  minute.   I  did. 

6  Q      Just  so  you  are  clear  ~ 

7  MR.  DOWD:    Wait  a  minute. 

8  MR.  O'CALLAGHAN:    Sure. 

9  THE  WITNESS:    We,  as  the  committee  knows, 

10  and  as  the  independent  counsel  knows,  we  shared  some 

1 1  of  the  records  of  the  Department  with  the  White  House 

12  counsel's  office,  documents  which  we  shared  with  the 

13  House  and  the  Senate,  similar  documents,  relating  to 

14  this.    There  were  some  very  sensitive  documents  that 

1 5  we  did  not  want  to  leave  at  the  White  House,  or  we 

16  didn't  want  anyone  else  to  see  other  than  Mr.  Cutler, 

17  and  the  agreement  was  that  Mr.  Cutler  would  view  them 

1 8  and  only  Mr.  Cutler.   And  I  think  I  took  over  a  set 

19  of  those  documents.   That  might  have  been  then.   I 

20  don't  --  I  just  don't  remember. 

21  Q      Do  you  recall  going  over  with  Mr.  McNamara 

22  at  any  time;  does  that  help? 
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1  A      That  might  have  been  in  the  context  of 

2  this.    I  just  --  it  is  possible. 

3  Q      Did  you  have  any  discussions  with 

4  Mr.  Cutler  during  that  meeting  with  regard  to  the 

5  transcripts  ~ 

6  A      No. 

7  Q      —  involving  the  IG's  investigation? 

8  A      No,  there  were  very  few  words  spoken  at 

9  that  meeting.   That's  why  I  don't  remember. 

10  It  was  a  ministerial  meeting. 

1 1  MR.  DOWD:   These  were  sensitive  documents. 

12  THE  WITNESS:    Yes.   Documents  which  the 

13  committee  has. 

14  BY  MR.  O'CALLAGHAN: 

1 5  Q      Did  you  have  any  discussions  with 

16  Mr.  Schmalzbach  about  this  meeting,  once  again  as  far 

17  as  you  remember? 

1 8  A      There  was  nothing  to  discuss.   It  was  not  a 

19  meeting.   It  was  a  delivery  and  a  retrieval. 

20  Q      Okay.   Again  for  purposes  of  refreshing 

21  your  recollection,  this  is  a  document,  Bates  stamp 

22  1 1432.    It  is  a  one-page  document  that  bears 
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1  redactions.  I  can  represent  to  you  this  was  a 

2  notebook  or  copies  of  the  pages  of  a  notebook 

3  Mr.  Schmalzbach  maintained. 

4  Have  you  ever  seen  this  document  before? 

5  A      No. 

6  Q      Are  you  familiar  with  Mr.  Schmalzbach 's 

7  handwriting? 

8  A      Yes. 

9  Q      Is  that  his  handwriting  that  appears  in  the 

10  document? 

11  A      I  don't  know  that  it  is  not. 

12  Q      Okay.   Anyway,  just  for  purposes  of 

13  refreshing  your  recollection,  does  this  refresh  your 

14  recollection  as  to  whether  you  spoke  to 

15  Mr.  Schmalzbach  about  the  meeting  with  Mr.  Cutler? 

16  A      I  don't  think  I  spoke  to  him  about  it.   I 

17  might  have  spoken  to  him  before  going  over.   Again, 

1 8  this  was  a  process  that  was  anticipated  in  the  letter 

19  that  Joel  Klein  wrote  to  me  about  the  custody  of 

20  these  documents,  and  it  was  something  that  was 

21  expected  to  occur  at  some  point. 

22 MR.  O'CALLAGHAN:    Why  don't  we  go  off  the 

38 

1  record  for  a  second. 

2  (Discussion  off  the  record.) 

3  MR.  O'CALLAGHAN:    For  the  record,  I  didn't 

4  fully  identify  the  document,  1 1432,  copy  of  a  spiral 

5  bound  notebook  with  the  initials  EK  at  the  top,  date 

6  7/6. 

7  Thanks. 

8  BY  MR.  O'CALLAGHAN: 

9  Q      Are  you  aware  if  Mr.  Cutler  ever  made  a 

10  request  to  Secretary  Bentsen  to  receive  copies  of  the 

1 1  transcripts? 

12  A      I  am  not  aware. 

13  Q      Have  you  ever  heard  that  he  did? 

14  A      No. 

15  MR.  DO  WD:   Ask  your  question  again,  will 

16  you? 

17  MR.  O'CALLAGHAN:    Sure. 

18  BY  MR.  O'CALLAGHAN: 

19  Q      Have  you  ever  learned  that  Secretary  ~ 

20  excuse  me,  that  Mr.  Cutler  requested  copies  of  the 

2 1  transcripts  from  Secretary  Bentsen? 

22  A      The  IG  deposition  transcripts,  no. 
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1  Q      I  would  like  to  show  you  a  copy  of  a 

2  document  which  bears  Bates  ~  difficult  to  read, 

3  10737.    I  will  show  it  to  you  and  counsel.   Let  me 

4  know  when  you  have  had  a  chance  to  review  it. 

5  A      Right. 

6  Q      The  document  I  just  referred  to  is  a  letter 

7  dated  October  26,  19  -- 

8  MR.  DO  WD:    Can  we  take  a  break  for  a 

9  minute.   I  want  to  talk  to  Mr.  Knight. 

10  MR.  O'CALLAGHAN:    Sure.   Why  don't  we  go 

1 1  off  the  record. 

12  (Discussion  off  the  record.) 

13  MR.  O'CALLAGHAN:   Back  on  the  record. 

14  Before  we  went  off  the  record,  I  showed  you  a  copy  of 

15  document  10737  which  is  an  October  26,  1994  letter, 

16  addressed  to  J.  William  Codinha,  and  it  is  signed  by 

17  Robert  M.  McNamara,  Jr. 

18  I  would  like  to  direct  your  attention  to 

19  the  second  to  last  sentence,  in  the  letter  which 

20  begins  "the  answer  to  this  question  is  the 

21  following"  ~  actually,  excuse  me.   I  will  read  the 

22  whole  paragraph. 
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1  It  begins,  the  second  item  is  a  question  by 

2  Senator  Shelby,  contained  on  page  71  of  the 

3  transcript,  regarding  the  date  on  which  former  White 

4  House  Counsel  Lloyd  Cutler  asked  for  copies  of  the 

5  transcripts  of  interviews  taken  by  the  Treasury 

6  Inspector  General. 

7  The  answer  to  this  question  is  the 

8  following:  "Mr.  Cutler's  request  was  first  made  on 

9  July  5th,  1994,  and  renewed  late  in  July." 

10  Does  this  refresh  your  recollection,  as  to 

1 1  when,  and  also  if,  Mr.  Cutler  made  a  request  to 

1 2  Mr.  Bentsen  for  the  transcripts? 

13  A      No,  it  doesn't  change  my  testimony. 

14  I  am  personally  unaware  of  any  request  that 

15  was  made  by  Lloyd  Cutler  on  July  5th.    I  only  point 

16  out  that  others  in  his  name  may  have  made  the  request 

17  to  others  than  me  on  take  date.   But  as  far  as  a 

1 8  request  coming  to  me  or  to  the  Secretary,  I  am  aware 

19  of  none. 

20  Q      Okay.   Are  you  aware  how  Mr.  McNamara  got 

2 1  the  basic  knowledge  for  the  statement  in  this  letter, 

22  with  regard  to  Mr.  Cutler's  request? 
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1  A      I  am  speculating  but  it  could  be  that  an 

2  attorney  who  worked  for  Mr.  Cutler  made  such  a 

3  request  to  an  attorney  in  the  Office  of  General 

4  Counsel.   I  was  not  general  counsel  at  the  time. 

5  MR.  DOWD:    I  am  not  even  clear  whose 

6  transcript  it  is.    Whose  transcript  is  it? 

7  MR.  O'CALLAGHAN:    I  believe  it  is  the 

8  Secretary's  transcript  of  his  testimony  that  he  gave 

9  on  August  3rd,  1994,  before  the  committee. 

10  BY  MR.  O'CALLAGHAN: 

1 1  Q      Are  you  aware  of  any  requests  that  were 

12  made  by  anyone  in  the  White  House  counsel's  office  to 

13  the  Office  of  the  Secretary  for  transcripts  in  July 

14  of  1994? 

1 5  A      Those  requests  were  not  to  the  Secretary, 

16  as  I  understood  them. 

17  Q      But  to  anyone  in  the  Secretary's  office? 

18  A      No.   No,  I  am  not. 

19  Q      Are  you  aware  of  any  requests  by  the  White 

20  House  counsel's  office  in  July  of  1994  to  anyone  at 

2 1  Treasury  or  any  office  of  Treasury? 

22 A      Either  ~  around  July  22  or  July  23,  there 


1  was  a  request,  and  I  became  aware  of  it,  when  the 

2  acting  IG  wanted  Secretary  Bentsen's  opinion. 

3  Q      And  that's  the  first  time  you  were  ever 

4  questioned  by  White  House  counsel's  office? 

5  A      Yes. 

6  Q      I  asked  you  earlier  about  any  contact  you 

7  had  with  the  White  House  counsel's  office,  and  we 

8  have  now  identified  you  possibly  had  one  on  July  the 

9  6th.    Did  you  have  any  phone  conversations  with 

10  anyone  in  the  counsel's  office  in  July? 

1 1  A      They  were  not  calling  me.   No,  1  can't 

12  remember  any. 

13  Q      It  is  not  a  memory  test.   1  have  something 

14  that  may  ~  it  is  a  memory  test,  but  I  might  have 

15  something  that  might  help  you  with  your 

16  recollection. 

17  Document  Bates  stamped  S  007922,  it  is  a 

1 8  one-page  document  which  is  entitled  "phone  list, 

19  office  of  special  counsel.  President,  July  15, 

20  1994."   Take  a  moment  to  review  that. 

21  MR.  PORTNOY:    The  date  again? 

22  MR.  O'CALLAGHAN:    July  15,  1994. 


42 


4381 

43 

1  THE  WITNESS:   Do  you  know  whose  phone  log 

2  this  is?   Is  it  Lloyd  Cutler's? 

3  MR.  O'CALLAGHAN:    I  believe  it  is  the 

4  Office  of  Special  Counsel  to  the  President.   I  don't 

5  know  if  it  is  specifically  identified. 

6  THE  WITNESS:   Because  that  could  be  Joel 

7  Klein's  phone  list. 

8  BY  MR.  O'CALLAGHAN: 

9  Q      For  the  record,  there  is  a  number  24  —  the 

10  rest  of  the  page  appears  to  have  been  redacted  ~  and 

1 1  it  says  "Ed  Knight  called  622-0027."   You  said  that 

12  could  be  whose  number? 

13  A      Joel  Klein's  phone  number. 

14  Q      Who  is  Joel  Klein? 

15  A      He  was  deputy  counsel  to  the  President. 

16  K-1-e-i-n. 

17  Q      So  he  was  a  member  of  the  Office  of  Special 

18  Counsel  to  the  President? 

19  A      I  am  not  sure  what  his  ~  I  mean  at  that 

20  point,  I  think  Mr.  Cutler  was  also  acting  counsel  to 

21  the  President.   Whatever.  Joel  Klein  had  throughout 

22  this  period,  I  believe,  the  title  of  deputy  counsel 


1  to  the  President. 

2  Q      Did  you  have  any  ~  do  you  recall  a 

3  conversation  with  Mr.  Klein  on  the  15th  of  July? 

4  A      It  is  possible.   It  is  possible. 

5  Q      Any  conversation  regarding  transcripts  from 

6  the  IG's  investigation? 

7  A      No,  no. 

8  Q      Any  possibility  you  might  have  spoken  with 

9  anyone  else  in  the  White  House  counsel's  office? 

10  A      I  am  —  I  am  speculating,  and  I  do  not  have 

1 1  a  clear  recollection,  but  it  could  have  been  he  was 

12  asking  for  access  to  the  same  sensitive  documents 

13  that  Mr.  Cutler  had  received  access  to. 

14  Q      Did  you  have  any  contact  with  Jane? 

15  MR.  DO  WD:    Who  was  special  counsel  to  the 

16  President? 

17  THE  WITNESS:   That's  Lloyd  Cutler's  title. 

18  MR.  PORTNOY:    Let's  go  off  the  record. 

19  (Discussion  off  the  record.) 

20  BY  MR.  O'CALLAGHAN: 

21  Q      My  next  question,  that  I  was  beginning  to 

22  ask,  is  whether  or  not  you  had  any  conversations  with 
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1  Jane  Sherburne  during  July  of  1994? 

2  A      No. 

3  Q      During  July  of  1 994,  did  you  have  more  than 

4  one  conversation  with  Mr.  Klein? 

5  A      No.   I  didn't  even  remember  that  one  until 

6  you  ~  if  that's  what  that  is.    There  are  other 

7  reasons  I  could  have  called  the  counsel's  office 

8  outside  of  Whitewater  too.    We  had  just  taken  a  trip 

9  with  the  President  of  the  United  States  during  the 

10  month  of  July  to  Europe.   There  were  other  reasons. 

1 1  Q      But  do  you  recall  making  calls  to  that 

12  office  -- 

13  A      No,  I  don't. 

14  Q      ~  over  those  issues? 

15  A      I  don't  recall  initiating  a  call  to  that 

16  office.   I  may  have  been  returning  a  call. 

17  Q      Okay.   I  am  going  to  show  you  some  more 

1 8  documents,  just  to  see  if  it  helps  your 

19  recollection. 

20  This  one  is  Bates  stamped  S  0077923,  phone 

21  list.  Office  of  Special  Counsel  to  the  President, 

22  July  1 8,  1 994  and  there  is  an  entry,  number  6  says 
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1  "left  word  for  Ed  Knight,"  and  it  says  622-0027  by 

2  an  entry  that  says  "talked"? 

3  A      Again,  it  could  be  matters  totally  off 

4  this. 

5  MR.  DOWD:    We  don't  know.   You  don't  know? 

6  THE  WITNESS:    I  don't  know. 

7  BY  MR.  O'CALLAGHAN: 

8  Q      So  you  have  no  recollection;  is  that 

9  correct? 

10  A      I  am  almost  positive  it  was  not  Lloyd 

1 1  Cutler. 

12  Q      And  you  say  you  didn't  speak  with  Jane 

13  Sherburne? 

14  A      No. 

15  Q      I  am  going  to  show  you  S  007924  which  is  a 

16  similar  document,  one-page  phone  list.  Office  of 

17  Special  Counsel  of  the  President,  July  20,  1994,  and 

1 8  has  two  entries,  one  I  would  like  to  direct  your 

19  attention  to  is  number  4  and  it  says  "talked  to  Ed 

20  Knight,"  that's  July  20. 

21  Do  you  have  any  recollection  of  talking  to 

22  the  White  House  July  20th? 
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1  A      No.   Again  I  want  to  make  it  clear,  you  are 

2  not  asking  me  with  regard  to  a  specific  person. 

3  MR.  DO  WD:   Just  answer  the  question. 

4  BY  MR.  O'CALLAGHAN: 

5  Q      I  was  asking  anyone  in  the  White  House  or 

6  White  House  counsel's  office. 

7  A      I  don't  remember,  no. 

8  MR.  DOWD:    We  don't  know  whose  list  this 

9  is. 

10  BY  MR.  O'CALLAGHAN: 

1 1  Q      We  may  have  an  index  for  it.   I  will  have 

12  to  check.  And  if  we  do,  when  we  take  a  break,  I  will 

13  come  back  and  inform  you. 

14  MR.  DOWD:    It  would  help. 

15  MR.  PORTNOY:   Why  don't  we  take  a  break  and 

16  you  can  call  your  office  and  ask  them  to  pull  it. 

17  MR.  O'CALLAGHAN:    Okay,  let's  take  a  quick 

18  break. 

19  (Recess.) 

20  BY  MR.  O'CALLAGHAN: 

2 1  Q      Right  before  we  went  off  the  record,  the 

22  question  was  asked  who  in  the  counsel's  office  phone 
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1  logs  these  are,  and  representation  has  been  made  to 

2  the  committee  from  the  White  House  that  these  are 

3  Lloyd  Cutler's  phone  logs.    Does  that  help  refresh 

4  your  recollection  at  all? 

5  A      I  do  not  remember  calling  him. 

6  Q      I  ask  you  if  you  recall  calling  anyone  in 

7  his  office? 

8  A      Well,  his  office  includes  a  number  of 

9  people,  all  the  attorneys  in  the  White  House 

10  counsel's  office.   I  don't  know  what  ~  if  you  are 

1 1  telling  me  that  that's  a  log  from  his  office,  then  it 

12  could  be  to  any  of  those  attorneys,  and  1  can't 

1 3  answer  a  question  with  regard  to  any  attorney  in  the 

14  White  House  counsel's  office.   There  are  just  too 

15  many  people. 

16  Q      Did  you  speak  with  any  of  those  attorneys 

17  during  July  of  '94? 

18  A      I  don't  recall. 

19  Q      Do  you  normally  have  contact  with  the  White 

20  House  counsel's  office  attorneys? 

21  MR.  DOWD:   You  mean  during  that  time,  July 

22  1994? 
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1  THE  WITNESS:   At  that  time  it  was  not  an 

2  office  I  spoke  to  often.   I  don't  know  their  phone 

3  system.   I  think  if  you  call  any  lawyer  over  there, 

4  it  flips  to  their  office. 

5  BY  MR.  O'CALLAGHAN: 

6  Q      The  question  I  asked  you  earlier  was 

7  whether  you  had  any  conversations  with  anyone  at  the 

8  White  House  -- 

9  A      Anywhere  July  of  1994? 

10  Q      Correct. 

11  A      I  can't  tell  you  that.   I  assume  1  had  some 

12  conversations  with  someone  at  the  White  House  in  July 

13  of '94. 

14  Q      Did  you  have  any  conversation  with  any 

15  lawyers  that  had  any  affiliation  with  counsel's 

16  office? 

17  A      I  just  don't  remember. 

1 8  Q      Did  you  have  any  conversations  with  any 

19  counsel  or  lawyers  at  the  White  House  with  regard  to 

20  document  productions  or  exchange  of  documents? 

21  A      No,  I  was  not  dealing  with  the  lawyers  in 

22  the  White  House,  dealing  with  this  subject  on  a  daily 

1  basis. 

2  Q      Well,  on  any  basis. 

3  A      I  have  no  recollection  of  talking  to  Lloyd 

4  Cutler,  who  is  the  only  ~  Lloyd  Cutler,  in  this 

5  period  at  all.   It  is  possible  I  might  have  had 

6  another  conversation  with  other  attorneys  there,  but 

7  I  don't  recall. 

8  Q      Do  you  recall  that  you  didn't  have 

9  conversations  with  attorneys  at  the  White  House? 

10  A      I  recall  that  I  had  very  limited  contact 

1 1  with  anyone  in  the  White  House  counsel's  office  on 

12  this  subject. 

13  Q      But  you  had  some  contact? 

14  A      At  the  beginning  of  the  process.   This  was 

15  towards  the  end  of  the  process,  and  I  did  not. 

16  Q      What  was  your  contact  at  the  beginning  of 

17  the  process? 

18  A      It  wasn't  in  relation  to  these 

19  depositions. 

20  Q      Was  it  in  relation  to  ~ 

21  A      There  is  a  letter  you  have  from  Joel  Klein 

22  to  me  about  the  custody  of  documents,  and  there  were 
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1  conversations  about  that.   That  was  back  in  May.   The 

2  document  you  previously  showed  me,  wasn't  that  in 

3  May,  from  Joel  Klein  to  me? 

4  Q      I  am  not  sure  I  showed  you  ~ 

5  A      That  first  document. 

6  Q      This  is  a  Robert  McNamara  letter.   Do  you 

7  have  any  knowledge  of  when  Mr.  Schmalzbach  or  anyone 

8  he  supervised  first  received  copies  of  transcript 

9  from  the  IG's  investigation? 

10  A      Again,  I  didn't  supervise  these  people;  I 

1 1  was  not  general  counsel. 

12  MR.  DO  WD:   Answer  the  question  first  and 

13  then  explain.   You  are  not  answering  the  question. 

14  THE  WITNESS:    What's  the  question? 

15  BY  MR.  O'CALLAGHAN: 

16  Q      The  question  is,  did  you  ever  learn  when 

17  either  Mr.  Schmalzbach  or  anyone  he  supervised  first 

18  received  copies  of  the  transcripts? 

19  A      Anyone  he  supervised  first  ~  no.    I  ~ 

20  have  no  knowledge  about  that. 

21  Q      How  about  when  he  first  received  copies  of 

22  the  transcript? 


1  A      I  have  no  knowledge  of  that. 

2  Q      Did  he  ever  tell  you  that  he  received 

3  copies  of  the  transcript? 

4  A      No. 

5  Q      Did  you  ever  learn  that  anyone  at  the 

6  Department  of  Treasury,  outside  the  IG's  office, 

7  received  copies  of  the  IG's  transcripts  before  they 

8  were  publicly  released? 

9  A      I  have  no  recollection  of  that. 

10  MR.  DOWD:    Would  you  read  back  that 

1 1  question,  please. 

12  (The  reporter  read  the  record  as  requested.) 

13  BY  MR.  O'CALLAGHAN: 

14  Q      Are  you  aware  of  any  conversations  between 

1 5  Mr.  Schmalzbach  and  Secretary  Bentsen  with  regard  to 

16  the  transcripts  in  July  of  1994? 

17  A      No. 

18  Q      I  would  like  to  show  you  a  document  which 

19  is  Bates  stamped  366.    That  is  a  one-page  document 

20  which  bears  the  title  "interoffice  memorandum."   Date 

21  is  18  July  1994.    It  is  from  Francine  Kemer  to  James 

22  Cottos,  and  subject  is  delivery  of  transcripts.   Let 
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1  me  know  when  you  have  had  a  chance  to  review  it. 

2  A      Okay. 

3  Q      First  of  all,  have  you  seen  this  document 

4  before? 

5  A      No. 

6  Q      For  the  record,  I  will  read  the  first  two 

7  paragraphs.   "In  accordance  with  our  discussion 

8  earlier  today  I  permitted  the  office  of  the  assistant 

9  general  counsel  for  administration  to  copy  and  retain 

10  for  their  use  the  witness  transcripts  in  my 

1 1  possession.   Ken  Schmalzbach,  the  assistant  general 

12  counsel  for  administration,  has  advised  me  that 

13  Secretary  Bentsen  will  not  permit  these  transcripts 

14  to  be  shared  among  agency  employees  until  the  Senate 

15  Banking  Committee  completes  its  depositions." 

16  MR.  DO  WD:    It  is  depositions  plural; 

17  right? 

18  MR.  O'CALLAGHAN:   Yes. 

19  BY  MR.  O'CALLAGHAN: 

20  Q      After  reading  that  portion  of  the  document, 

21  does  that  refresh  your  recollection  whether  you  ever 

22  heard  of  a  conversation  between  Mr.  Schmalzbach  and 
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1  Secretary  Bentsen  with  regard  to  the  transcripts? 

2  A      No,  no. 

3  Q      Would  it  have  been  a  normal  practice  for 

4  Mr.  Schmalzbach  to  have  conversations  with  the 

5  Secretary  with  regard  to  handling  of  documents? 

6  A      This  doesn't  necessarily  reflect  a  direct 

7  conversation  with  Secretary  Bentsen. 

8  Q      Do  you  know  whether  Mr.  Schmalzbach  had  any 

9  conversations  with  anyone  in  the  Secretary's  office 

10  with  regard  to  use  of  the  transcripts  that  ~  with 

1 1  regard  to  the  use  of  the  transcripts? 

12  A      At  the  time  that  this  was  done,  the  general 

13  rule  that  this  committee  and  other  committees  were 

14  imposing  upon  the  Administration  was  that  transcripts 

15  would  not  be  shared  amongst  witnesses  until  final. 

16  This  could  just  reflect  what  was  the  routine 

17  procedure  with  regard  to  transcripts. 

1 8  Q      Okay,  but  the  specific  question  is  whether 

19  you  are  aware  of  any  conversations  between 

20  Schmalzbach  and  Office  of  the  Secretary? 

21  A      No,  no. 

22  Q      Did  your  office  ever  make  a  request  to 
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1  receive  copies  of  the  transcripts  from  the  IG's 

2  office?  That's  the  first  question. 

3  A      Not  until  they  were  final. 

4  Q      Anyone  in  your  office  make  a  request  for 

5  copies  of  the  transcripts  from  Mr.  Schmalzbach  or 

6  anyone  in  his  office? 

7  A      No. 

8  Q      Anyone  from  your  office  make  requests  to 

9  Mr.  McNamara  or  anyone  in  his  office  for  copies  of 

10  the  transcripts? 

11  A      No. 

12  Q      I  don't  think  I  have  asked  this  question, 

13  but  if  I  have,  please  let  me  know.    I  am  sure 

14  Mr.  Dowd  will  let  me  know. 

1 5  The  question  is  when  did  you  or  anyone  you 

16  supervised  first  receive  copies  of  the  transcripts? 

17  A      I  believe  -- 

18  Q      I'm  sorry.    I  am  referring  to  unredacted 

19  copies  of  transcripts. 

20  A      I  don't  recall  receiving  the  transcripts 

21  ever. 

22  Q      But  --  
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1  A      Now,  when  they  were  received,  they  would 

2  have  been  received  by  the  office  of  executive 

3  secretary.  They  would  have  been  logged  in  to  the 

4  Secretary. 

5  MR.  DOWD:    When? 

6  THE  WITNESS:    Whenever  delivered,  and  you 

7  should  have  a  record  of  that. 

8  I  wouldn't  receive  them  independent  of  the 

9  Secretary.  When  the  IG  decided  that  they  were 

10  suitable  to  share  with  the  Secretary,  they  would  have 

1 1  produced  them,  as  is  the  normal  procedure  with  an  IG 

12  investigation.   I  just  don't  know  when  that 

13  occurred. 

14  BY  MR.  O'CALLAGHAN: 

15  Q      You  don't  know  when  the  IG  made  the 

16  determination  it  was  suitable  to  show  them  to  the 

17  Secretary? 

18  A      My  recollection  is  what  we  received  was  the 

19  final  report.   And  I  don't  know  of  any  interest  the 

20  Secretary  had  in  reading  transcripts. 

2 1  Q      Did  you  say  you  never  reviewed  the 

22  transcripts  personally? 
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1  A      I  don't  recall  reviewing  them. 

2  Q      Just  so  I  am  clear  also  ~  I  want  to  be 

3  sure  I  phrase  my  questions  properly  ~  but  the 

4  executive  secretary  ~  office  of  the  executive 

5  secretary  is  part  of  the  Office  of  the  Secretary;  is 

6  that  correct? 

7  A      That's  correct. 

8  Q      Was  the  Office  of  the  Secretary  ever 

9  informed  that  Mr.  Schmalzbach's  office  received 

10  copies  of  transcripts? 

11  A      No. 

12  Q      At  no  time? 

13  A      No. 

14  Q      I  would  like  to  show  you  a  document  which 

15  bears  the  Bates  stamp  015645  and  015646.    It  is 

16  difficult  to  read;  numerous  copying.   It  is  a 

17  two-page  document.   I  show  it  to  you  and  your 

18  counsel.   Let  me  know  when  you  have  had  a  chance  to 

19  review  it. 

20  MR.  DOWD:    Is  there  something  in  particular 

2 1  you  wanted  to  direct  our  attention  to,  or  do  you  want 

22  to  us  read  the  whole  thing? 
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1  MR.  O'CALLAGHAN:    I  am  going  to  ask 

2  specific  questions. 

3  MR.  DOWD:    I  am  sure  you  will,  but  is  there 

4  something  in  this  document  ~ 

5  MR.  O'CALLAGHAN:    I  misspoke.   Excuse  me. 

6  A  general  question  regarding  the  document. 

7  THE  WITNESS:   Okay. 

8  BY  MR.  O'CALLAGHAN: 

9  Q      Have  you  ever  seen  this  document  before? 

10  A      Never. 

1 1  Q      Have  you  ever  been  shown  a  document,  a 

12  draft  ~  a  draft  form  of  the  IG's  report? 

13  A      No. 

14  Q      You  were  ~  let  me  withdraw  that. 

15  Have  you  ever  learned  when  any  office  of 

16  the  Office  of  the  General  Counsel  received  draft 

17  copies  of  the  Treasury  OIG  report? 

18  A      No. 

19  Q      Did  you  have  any  conversation  with  anybody 

20  regarding  that  subject? 

21  A      No. 

22  Q      Do  you  know  if  there  is  a  group  of  people 
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1  at  Treasury  who  reviewed  the  IG  draft  reports,  made 

2  suggestions  to  it? 

3  A      I  don't  know  how  that  report  was  done. 

4  Q      I  would  like  to  show  you  a  document,  four 

5  pages,  Bates  stamp  02479  through  02482.    I  am 

6  directing  your  attention  to  the  fi-ont  page  of  it,  the 

7  first  page,  which  is  a  fax  cover  sheet,  appears  to 

8  be,  with  the  date  line  July  25,  1994,  Treasury 

9  Department,  special  agent,  on  the  fi*ont  of  the 

1 0  document,  and  says  "Department  of  Treasury,  Office  of 

11  Inspector  General."  And -- 

12  MR.  PORTNOY:   Can  we  go  off  the  record  for 

13  a  second? 

14  (Discussion  off  the  record.) 

15  BY  MR.  O'CALLAGHAN: 

16  Q      I  would  like  to  show  you  a  document  ~ 

1 7  before  that,  did  you  have  any  role  with  regard  to 

1 8  responding  to  what  the  results  of  the  OGE  report  was 

19  going  to  be? 

20  A      We  didn't  know  what  the  result  was  going  to 

21  be. 

22 Q      Did  you  play  a  role  in  trying  to  anticipate 
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1  what  the  result  would  be  and  what  the  Department's 

2  public  reaction  would  be  to  the  report? 

3  A      We  discussed  what  the  possible  results 

4  would  be  in  terms  of  findings  of  wrongdoing,  and  that 

5  the  Secretary  would  have  to  respond  very  quickly. 

6  And  he  wanted  to  be  sure  that  people  whose  advice  he 

7  respected  were  available  to  him  to  discuss  it. 

8  Q      During  the  course  of  the  investigation  that 

9  was  conducted  by  the  IG's  office,  did  you  have  any 

10  conversations  with  Mr.  Schmalzbach  with  regard  to  any 

1 1  preparation  he  was  doing  for  testimiony  for  the 

12  Secretary? 

1 3  A      When  we  prepared  for  testimony,  Ken  was 

14  part  of  that  team,  so  I  assume  I  had  discussions  with 

1 5  him  about  the  preparation. 

16  Q      How  many  times  or  how  often  did  you  have 

17  contact  with  Mr.  Schmalzbach  during  July  of  1994? 

18  A      Again,  is  this  about  depositions  and 

19  transcripts,  or  is  this  about  preparing  Lloyd  Bentsen 

20  to  testify? 

2 1  Q      The  question  is  just  overall,  how  often  did 

22  you  have  contact  with  Mr.  Schmalzbach  in  July  of 
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1  1994? 

2  MR.  DO  WD:    If  you  know. 

3  THE  WITNESS:   I  don't  know.    Maybe  -- 

4  MR.  DO  WD:   No  "maybe,"  don't  guess. 

5  THE  WITNESS:    I  don't  know. 

6  BY  MR.  O'CALLAGHAN: 

7  Q      I  will  ask  you  to  approximate. 

8  MR.  DOWD:   Either  you  know  or  you  don't 

9  know. 

10  THE  WITNESS:   I  don't  know. 

1 1  BY  MR.  O'CALLAGHAN: 

12  Q      Do  you  know  if  it  was  at  least  once  a  week? 

13  A      Well,  the  first  week  of  July,  I  don't  think 

14  I  was  in  the  country.   After  that,  it  was  probably  at 

15  least  once  a  week. 

16  Q      Was  it  more  than  once  a  week? 

17  A      Could  have  been.   I  just  don't  know. 

18  Q      Did  you  have  daily  contact  with  him? 

19  A      It's  possible.   I  don't  think  so.   Not 

20  daily. 

2 1  Q      Were  you  working  on  any  of  the  same  matters 

22  together? 
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1  A      Ken  was  in  charge  of  our  ethics  operation, 

2  the  ethics  office,  and  I  had  plenty  of  occasions  to 

3  deal  with  them. 

4  MR.  DOWD:   Then  the  answer  is  yes. 

5  THE  WITNESS:    Yes. 

6  BY  MR.  O'CALLAGHAN: 

7  Q      Did  he  have  any  role  in  ~  other  than  just 

8  general  ethics  issues,  did  he  have  any  specific 

9  duties  that  were  connected  with  work  that  you  were 

10  doing  during  July  of  199  had? 

11  A      I  just  ~  I  can't  recall. 

12  Q      You  -- 

13  MR.  DOWD:    We  know  they  briefed  the 

14  Secretary,  so  we've  got  one. 

15  BY  MR.  O'CALLAGHAN: 

1 6  Q      You  were  coordinating  document  production 

17  with  regard  to  all  the  different  requests  that  were 

18  being  made  to  the  Treasury  at  this  time;  is  that 

19  right?   If  that  is  not  right,  correct  me. 

20  A      I  was  working  with  the  general  counsel's 

2 1  office,  who  was  making  the  production,  to  insure  that 

22  we  were  being  fully  responsive  to  all  the  various 
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1  parties. 

2  MR.  DO  WD:    What's  your  point?   What  are  you 

3  driving  at? 

4  MR.  O'CALLAGHAN:    I  am  just  trying  to 

5  get  -- 

6  BY  MR.  O'CALLAGHAN: 

7  Q      Did  you  have  any  contact  with 

8  Mr.  Schmalzbach  in  connection  with  those  duties? 

9  A      Ken's  office  was  in  charge  of  collecting 

10  and  producing  the  documents.   So. 

1 1  MR.  DO  WD:   Yes? 

12  THE  WITNESS:   If  a  new  request  came  in, 

13  yes. 

14  BY  MR.  O'CALLAGHAN: 

15  Q      How  much  of  your  time  during  this  time 

16  period  was  spent  dealing  with  the  various  document 

1 7  requests? 

18  A      I  can't  ~  I  can't  speculate.  I  had  other 

19  duties  at  the  time. 

20  Q      Was  it  50  percent? 

21  A      No,  no.   It  wasn't  that  much.   As  we  came 

22  up  to  the  hearing,  it  became  much,  much  more.   And 
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1  the  week  before  the  hearing,  we  spent  a  lot  of  time. 

2  Q      How  much  time  would  you  say  the  week  before 

3  the  hearing,  what  percentage  of  your  time  was  spent? 

4  A      Maybe  half. 

5  Q      Could  it  have  been  more? 

6  MR.  DOWD:    What  difference  does  it  make? 

7  What  difference  does  it  make?  Where  are  we  going 

8  here?  Come  on,  let's  get  to  the  point. 

9  THE  WITNESS:    It  might.    It  might  not  have 

10  been.   It  might  have  been  less. 

1 1  MR.  DOWD:    Suppose  it  is  60  percent?  So 

12  what?  What  difference  does  it  make  to  where  you  are 

1 3  going?  You  are  talking  about  the  OGE  report  and  the 

14  depositions,  whether  they  were  improperly  released  to 

15  the  White  House.    What  matter  does  it  make  whether 

16  Mr.  Knight  spent  60  percent  of  his  time  preparing  for 

17  the  Congressional  hearing? 

18  MR.  O'CALLAGHAN:    If  you  allow  me  to 

19  continue  my  line  of  inquiry,  and  maybe  elicit  later, 

20  1  will  not  give  you  my  deliberations  on  ~ 

21  MR.  DOWD:    I  am  not  asking  for  your 

22  deliberations.   Where  are  you  going?   What  does  this 
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1  have  to  do  with  anything?   It  is  like  running  around 

2  the  bam.   Let's  go  through  the  door  and  get  to  the 

3  point;  otherwise  it  is  irrelevant.   I  mean  I  can't 

4  connect  it  up  with  what  the  object  of  this 

5  examination  is,  that's  my  problem,  and  that's  why  I 

6  am  squawking. 

7  MR.  O'CALLAGHAN:    Duly  noted. 

8  BY  MR.  O'CALLAGHAN: 

9  Q      Did  Mr.  Schmalzbach  ever  tell  you  that 

10  there  is  a  group  that  reviewed  ~  let  me  withdraw 

1 1  that  question. 

12  Were  you  ever  aware  of  a  group  that  was 

13  designated  to  assist  the  IG  in  ~  a  group  out  of  the 

14  Office  of  General  Counsel  that  was  designated  to  make 

15  revisions  to  the  IG  report  before  it  was  final? 

16  A      Absolutely  not. 

1 7  Q      Are  you  aware  when  the  IG  deposition 

1 8  transcripts  were  first  delivered  to  counsel  for 

19  Treasury  witnesses? 

20  A      Which  were  delivered?  The  IG  depositions, 

21  Treasury  witnesses? 

22  Q      Right. 
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1  A      I  think  there  was  an  answer  to  that 

2  question  given  to  the  Senate,  Senator  Bond  asked  a 

3  question  to  that  effect,  and  I  think  they  were  given 

4  after  the  Senate  was  through  with  its  depositions, 

5  after  the  all  the  depositions  were  final. 

6  MR.  DO  WD:   Do  you  know  that  independent  of 

7  that? 

8  THE  WITNESS:   No. 

9  MR.  DOWD:    So  the  answer  is  no. 

10  THE  WITNESS:   No,  I  don't. 

1 1  MR.  DOWD:   Just  stick  to  your  knowledge. 

12  BY  MR.  O'CALLAGHAN: 

13  Q      I  would  like  to  show  you  a  document.  Bates 

14  stamped  01 1735  and  36.    Let  me  know  when  you  have  had 

1 5  a  chance  to  review  it.    I  am  going  to  direct  your 

16  attention  to  the  last  paragraph  on  the  second  page. 

17  And  it  is  going  to  be  the  second  to  last  sentence, 

1 8  beginning  at  that  point.    For  the  record,  it  is  a 

19  two-page  document. 

20  MR.  DOWD:    Hang  on  a  second.   Let's  read 

21  this  document.   I  want  to  read  this.    I  have  never 

22  seen  this  document. 
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1  MR.  O'CALLAGHAN:    Why  don't  we  go  off  the 

2  record,  please. 

3  (Discussion  off  the  record.) 

4  MR.  O'CALLAGHAN:    Back  on  the  record. 

5  MR.  DOWD:   By  the  way,  I  might  state  there 

6  is  a  reference  here  to  access  to  White  House 

7  documents,  that  access  began  on  July  6.   That  may  be 

8  the  phone  calls  that  we  saw.   We  don't  know.    We  are 

9  not  sure,  but  a  sort  of  half  light  may  have  went  on 

10  in  his  head  that  may  be  the  reason  for  phone  calls. 

11  MR.  O'CALLAGHAN:    It  was  a  meeting  we 

12  looked  at,  July  6. 

13  MR.  DOWD:   After  that  there  were  phone 

14  calls.  He  didn't  recollect  any  phone  calls. 

15  THE  WITNESS:    What  I  am  saying,  the 

16  question  of  whether  I  had  conversations  with  Cutler 

17  on  that  day,  I  don't  recall  that.   But  the  access 

1 8  could  have  been  arranged  on  July  6  by  those  other 

19  than  Mr.  Cutler.   And  I  think  that  may  have  been  the 

20  reference. 

21  MR.  O'CALLAGHAN:    Okay.   The  reference  that 

22  was  made  earlier  was  to  an  entry  in  Mr.  Cutler's 
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1  calendar,  to  a  July  6  meeting,  1 1:30,  and  I  ~ 

2  MR.  DOWD:    He  thinks  he  showed  him 

3  sensitive  documents. 

4  THE  WITNESS:   But  I  think  there  may  have 

5  been  other  meetings  going  on  with  attorneys,  with  his 

6  office  and  Office  of  General  Counsel,  perhaps,  that  I 

7  wasn't  party  to. 

8  BY  MR.  O'CALLAGHAN: 

9  Q      That  didn't  involve  you? 

10  A      No. 

11  Q      On  the  second  page,  in  the  third  paragraph, 

12  this  document  states  "statement  of  access  to 

13  depositions  by  White  House  counsel,"  on  the  first 

14  page;  then  the  second  page  is  "statement  on  access  to 

15  IG  transcripts  by  witnesses." 

16  I  just  asked  you  if  you  knew  when 

17  transcripts  were  given  to  counsel  for  the  Treasury 

1 8  witnesses,  and  the  second  to  last  sentence  in  the 

19  last  paragraph  reads  that  "the  point  commencing  on 

20  July  25  we  gave  counsel  for  each  of  the  Treasury 

21  witnesses  copies  of  all  transcripts  of  depositions  of 

22  witnesses  other  than  those  working  at  the  RTC." 
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1  Just  the  question  is,  after  looking  at 

2  that,  does  that  refresh  your  recollection  as  to  when 

3  witnesses  ~  counsel  for  witnesses  were  first  given 

4  transcripts? 

5  A      I  was  not  involved  in  this  transaction. 

6  MR.  DOWD:    So  it  doesn't  refresh  your 

7  recollection? 

8  THE  WITNESS:    I  have  no  knowledge  of  this. 

9  MR.  DOWD:   Okay. 

10  BY  MR.  O'CALLAGHAN: 

11  Q      Who  was  involved  in  that  ~ 

12  A      I  don't  know. 

13  Q      ~  process?  Do  you  have  knowledge? 

14  A      No. 

15  Q      The  question  ~  the  document  I  just  showed 

16  you,  011735  through  36,  had  you  seen  this  before? 

17  A      I  had  not. 

18  Q      Let's  show  you  a  document  that  bears  the 

19  Bates  14954  through  14957. 

20  MR.  DOWD:   Fire  away. 

21  BY  MR.  O'CALLAGHAN: 

22 Q      Have  you  seen  this  document  before? 


1  A      I  don't  recall  seeing  this  at  all. 

2  Q      Do  you  recall  receiving  any  materials  with 

3  regard  to  the  Inspector  General's  report  on  July 

4  1 994,  before  the  Secretary  got  ~ 

5  A      I  don't  recall  seeing  it.   I  don't  recall 

6  it  at  all. 

7  Q      In  general,  did  you  receive  any  materials 

8  on  the  subject  of  the  Inspector  General's  report  and 

9  investigation  in  July  of  1994? 

10  A      No.    Well,  July  of  1994,  we  received  a 

1 1  final  report. 

12  Q      Did  you  receive  any  internal  documents? 

13  A      I  mean  it  is  possible,  but,  no,  no  internal 

14  documents. 

15  Q      Okay. 

16  MR.  DOWD:    Internal  to  whom?   What  does 

17  that  mean? 

18  THE  WITNESS:    It  says  here  that  the 

19  Inspector  General  delivered  a  draft  of  his  report.   I 

20  think  in  my  previous  testimony  I  indicated  that  the 

21  normal  procedure  for  the  Inspector  General  was  to 

22  prepare  a  draft  and  deliver  that  to  the  Secretary, 
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1  and  then  a  final.   I  mean  it  is  possible  that  this  is 

2  correct,  but  I  don't  recall  seeing  it. 

3  BY  MR.  O'CALLAGHAN: 

4  Q      You  don't  recall  receiving  a  draft  report 

5  from  the  Inspector  General  on  July  22? 

6  A      I  don't. 

7  Q      Do  you  recall  receiving  a  draft  before  ~  a 

8  draft  of  the  IG's  report  before  it  was  delivered  to 

9  the  office  of  the  general  ethics?  Government  ethics, 

10  excuse  me. 

11  A      I  don't.    I  don't  recall  that. 

12  Q      Did  you  receive  more  than  one  draft  version 

13  of  the  draft  report  from  the  Inspector  General's 

14  Office  in  July  of  1994? 

15  A      I  recall  the  final  report.   I  don't  recall 

16  a  draft. 

17  Q      You  didn't  receive  any  other  reports? 

18  A      I  mean  it  is  possible.   I  can  tell  you 

19  this:    I  didn't  receive  anything  that  wasn't 

20  delivered  by  the  Inspector  General  for  the 

2 1  Secretary. 

22 Q      But  the  question  isn't  who  delivered  it. 


1  The  question  is  whether  you  received  more  than  one 

2  draft  report  in  July. 

3  A      No.   More  than  one  draft  report  in  July, 

4  no. 

5  Q      Did  you  receive  a  final  report  from  the  IG 

6  in  July? 

7  A      Yes,  I  think  the  final  report  came  out 

8  right  at  the  end  of  July. 

9  Q      When  did  you  receive  the  draft  report  in 

10  relation  to  the  final  report? 

11  A      I  don't  recall  receiving  the  draft  report. 

12  It  is  possible  and  I  just  don't  remember  that. 

13  Q      Do  you  generally  receive  documents  sent  to 

14  the  Secretary's  attention  before  he  receives  it? 

15  A      Yes.   But  also,  any  document  for  him  is 

16  logged  in,  given  a  number,  and  put  in  our  records. 

1 7  This  does  not  have  that. 

18  Q      Let's  take  you  back  to  the  period  July  23 

19  and  the  transmittal  of  the  transcripts  to  the  White 

20  House,  and  also  the  time  period  when  we  discussed 

21  some  conversations  you  had  with  regard  to  releasing 

22  the  transcripts  to  the  White  House. 
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1  During  any  conversations  you  had  during 

2  this  specific  time  period  regarding  the  release  of 

3  the  transcripts  to  the  White  House,  did  you  have  any 

4  discussions  with  anyone  at  the  Resolution  Trust 

5  Corporation? 

6  A      No. 

7  Q      Were  they  consulted  with  regard  to  the 

8  decision  of  releasing  the  transcripts  to  the  White 

9  House? 

10  A      I  don't  know. 

11  Q      Did  you  have  any  discussions  with  anyone 

12  where  someone  related  to  you  that  the  RTC  had  been 

13  included  in  discussions  with  regard  to  release  of  the 

14  transcripts? 

15  A      Subsequently;  not  at  the  time. 

16  Q      Not  before  the  transcripts  were  released? 

17  A      I  don't  recall  having  a  conversation  with 

18  anyone  about  that  specific  point  -- 

19  Q      So  was  -- 

20  A      --  other  than  general,  they  were  not  legal 

21  issues  or  problems  associated  with  the  release  of 

22  these  transcripts.   To  a  degree,  that  meant  the  RTC 
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1  had  signed  off. 

2  Q      Did  anyone  raise  the  issue  of  contacting 

3  the  RTC  in  any  discussions  that  you  had? 

4  A      No.    1  don't  recall  that. 

5  Q      So  it  wasn't  under  consideration  or  wasn't 

6  discussed? 

7  AT  just  don't  recall. 

8  Q      Did  you  have  any  discussions  with  the 

9  Secretary  with  regard  to  the  release  of  transcript 

10  during  that  time  period? 

11  A      Just  on  July  22  or  23. 

12  Q      What  was  the  substance  of  those 

13  discussions? 

14  A      Just  very  brief  conversations  that  the 

15  acting  Inspector  General  has  asked  your  opinion  as  to 

16  whether  we  should  cooperate  with  the  White  House  and 

1 7  share  these  transcripts,  wants  to  know  what  your 

18  opinion  is,  and  he  said  I  think  we  should. 

19  Q      Have  you  previously  had  any  conversations 

20  with  the  Secretary  with  regard  to  releasing 

2 1  transcripts  to  the  White  House? 

22  A      Never. 
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1  Q      During  your  conversations  regarding 

2  releasing  the  transcripts  to  the  White  House  with 

3  anyone,  was  a  concern  ever  raised  about  the 

4  transcripts  being  used  to  help  improperly  prep  White 

5  House  witnesses  for  Congressional  testimony? 

6  A      The  way  it  was  expressed  was  we  would 

7  insure  that,  through  a  written  agreement  with  the 

8  White  House  counsel,  that  they  would  only  be  used  for 

9  Lloyd  Cutler's  preparation  for  his  testimony,  and  not 

10  by  anyone  else. 

1 1  Q      Was  that  agreement  memorialized  in  the  July 

12  23  letter  I  showed  to  you  earlier?  I  can  show  it  to 

13  you. 

14  A      Yes,  the  Steve  McHale  letter. 

15  Q      Who  participated  in  drafting  the  terms  of 

16  that  agreement? 

17  A      I  don't  know. 

18  Q      Did  you  have  any  involvement? 

19  A      Not  in  the  wording  of  it.    I  was  probably 

20  told  that  there  would  be  a  protective  letter  to  limit 

21  its  use,  because  the  understanding  was  it  was  for 

22  Lloyd  Cutler's  use  for  the  hearings.   And  that  is  the 


1  practice  we  had  with  regard  to  the  documents  earlier 

2  shared. 

3  Q      Have  you  ever  learned  that  the  transcripts 

4  were  used  for  any  purpose  that  violated  the 

5  agreement,  the  written  agreement  contained  in  the 

6  July  23  letter? 

7  A      Say  it  again. 

8  Q      Probably  wasn't  very  well  worded. 

9  A      I'm  sorry. 

10  Q      Have  you  ever  become  aware,  have  you 

1 1  learned  that  transcripts  were  used  in  a  fashion  that 

12  violated  the  attorneys'  agreement  in  the  July  23 

13  letter? 

14  A      I  at  least  have  read  newspaper  reports  that 

15  seem  inconsistent  with  that  understanding.   We 

16  haven't  done  fact-finding. 

17  Q      And  when  you  say  "inconsistent,"  what 

18  specifically  do  you  mean? 

19  A      Well,  the  articles,  as  I  recall,  raised  a 

20  question  as  to  whether  or  not  they  might  have  been 

21  used  with  particular  witnesses. 

22  Q      And  within  your  understanding,  if  the 
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1  actual  physical  transcripts  weren't  shown  to 

2  witnesses  ~  this  is  going  to  be  a  long  question. 

3  Let  me  start  again. 

4  If  the  actual  transcripts  weren't  shown  to 

5  prospective  witnesses,  but  the  content  was  used  to 

6  inform  these  witnesses  that  there  was  testimony  that 

7  was  contrary  to  the  testimony  that  they'd  given, 

8  would  that  have  constituted  a  violation  of  the 

9  agreement? 

10  MR.  PORTNOY:    I  am  going  to  object  before 

1 1  the  witness  answers  because  I  think  you  need  to 

12  provide  context  and  explain  the  purpose  for  which  the 

13  material  was  used,  rather  than  just  to  state  that  the 

14  material  was  used  and  ask  broadly  whether  under  all 

15  circumstances  that  would  be  violative  of  the 

16  agreement. 

17  MR.  O'CALLAGHAN:    I  think  I  said -- off  the 

1 8  record. 

19  THE  WITNESS:   Can  I  take  a  moment. 

20  MR.  O'CALLAGHAN:    Off  the  record. 

21  (Discussion  off  the  record.) 

22  BY  MR.  O'CALLAGHAN: 
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1  Q      During  the  conversation  that  you  had  with 

2  the  Secretary  with  regard  to  releasing  the 

3  transcripts  to  the  White  House,  was  there  any 

4  discussion  with  regard  to  any  agreement  that  the 

5  Secretary  had  with  Mr.  Cutler  with  regard  to  the 

6  transcripts? 

7  A      No,  the  discussion  was  just  purely  as  to 

8  his  opinion  on  the  issue.   It  wasn't  on  legal 

9  issues. 

10  MR.  DOWD:    Was  there  any  reference  to  a 

1 1  discussion  by  the  Secretary  ~ 

12  THE  WITNESS:    I  think  subsequently  we  did 

13  discuss  the  protective  letter,  and  I  think  in  fact 

14  the  Secretary's  testimony  before  the  committee  a  few 

1 5  days  later  described  that. 

16  MR.  DOWD:   But  not  in  this  discussion. 

17  THE  WITNESS:   Not  in  that  discussion.   I 

1 8  was  in  Texas.   I  was  going  through  a  list  of  items 

19  that  I  had  to  get  his  input,  decision. 

20  BY  MR.  O'CALLAGHAN: 

21  Q      And  the  subsequent  discussion,  what  was  the 

22  substance  of  those  discussions  with  regard  to  the 
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1  agreement? 

2  A      It  was,  you  know,  something  along  the  lines 

3  that  we  had  ~  the  IG  had  decided  to  share  those 

4  depositions  and  we  had  done  it  pursuant  to  protective 

5  letter,  similar  to  the  ones  that  we  had  previously 

6  with  the  White  House  on  documents. 

7  Q      Had  the  Secretary  had  any  input  in  the 

8  terms  of  the  agreement  that  were  in  the  July  23 

9  letter? 

10  A      No. 

1 1  Q      Did  the  Secretary  have  any  specific 

12  discussions  with  Mr.  Cutler  with  regard  to  providing 

1 3  transcripts  at  any  time? 

14  A      Not  on  transcripts,  but  initially,  with 

15  regard  to  the  whole  relationship  between  Treasury  and 

16  the  White  House,  as  Mr.  Cutler  did  his  investigation, 

17  he  put  some  limits  on  it,  along  the  lines  of  the  ones 

1 8  we  put  in  writing  on  transcripts.   But  he  indicated 

19  that  we  had  to  consult  with  lawyers  and  there  were 

20  going  to  be  conditions  to  our  relationship. 

2 1  Q      Were  the  terms  of  this  conversation  or 

22  limits  and  conditions  ever  memorialized  in  writing 
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1  between  the  two? 

2  A      In  the  Joel  Klein  letter,  and  the  Steve 

3  McHale  letters. 

4  Q      Have  you  ever  learned  that  the  Secretary 

5  had  a  specific  conversation  with  Mr.  Cutler  with 

6  regard  to  the  provision  of  the  transcripts? 

7  A      I  have  not. 

8  Q      Have  you  ever  been  told  he  had  a  specific 

9  conversation  with  Mr.  Cutler  with  regard  to 

1 0  transcripts? 

11  A      I  haven't  been  told,  no,  not  by  him. 

12  Q      Were  you  told  by  anyone? 

13  A      No. 

14  MR.  DOWD:   Repeat  that  question. 

15  (The  reporter  read  the  record  as  requested.) 

16  MR.  DOWD:    Implicit  in  that  is  that  someone 

17  may  have  said  it  to  you  when  you  said  not  by  him.   Do 

1 8  you  want  to  ~ 

19  THE  WITNESS:   No  one  has  told  me,  who  would 

20  have  knowledge  of  it,  that  there  was  such  a 

2 1  conversation. 

22  BY  MR.  O'CALLAGHAN: 
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1  Q      The  question  is  just  generally  anyone,  in 

2  the  open  universe,  whether  or  not  you  believe  they 

3  have  knowledge  of  it  or  not. 

4  A      I  am  thinking. 

5  It's  possible  that  someone  in  the  general 

6  counsel's  office  might  have  speculated  that  there's 

7  been  a  conversation. 

8  Q      And  who  in  the  general  counsel's  office? 

9  A      I  don't  know. 

10  Q      Do  you  know  what  the  source  of  this  ~ 

1 1  A      Someone  who  was  dealing  with  the  White 

12  House  counsel's  office. 

13  Q      Who  was  that  at  that  time  who  were  dealing 

14  with  the  White  House  counsel's  office? 

15  A      I  really  don't  know.    I  assume  it  was  Ken 

16  Schmalzbach  and  Steve  McHale  primarily,  and  perhaps 

17  Bob  McNamara. 

18  Q      Was  this  brought  up  in  any  conversations 

19  you  had  with  them  - 

20  A      Not  that  I  recall. 

21  Q      Let  me  just  finish  ~  during  discussions 

22  you  had  about  releasing  the  transcripts? 
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1  A      No.    Lloyd  Cutler  --  no.   No. 

2  Q      With  regard  to  any  agreements  between  the 

3  White  House  and  Treasury  with  regard  to  transcripts, 

4  releasing  transcripts? 

5  A      Could  you  restate  that?   I'm  sorry. 

6  Q      Sure.   Let  me  just  ask  a  more  general 

7  question,  and  then  we  will  work  our  way  down  the 

8  line. 

9  Whether  you  have  heard  that  there  was  a  ~ 

10  any  kind  of  agreement  between  the  White  House  and 

1 1  Treasury  before  the  July  23  letter  with  regard  to 

12  releasing  the  transcript  to  the  White  House? 

13  A      No,  no,  absolutely  not.    I  am  not  aware  of 

14  any. 

15  Q      Was  anyone  else  in  your  office  involved  in 

16  conversations  with  regard  to  releasing  the 

17  transcripts  on  July  23  or  in  and  around  that  time 

18  period? 

19  A      In  my  office,  no. 

20  Q      Are  you  aware  that  unredacted  copies  of 

21  transcripts  were  released  to  anyone  other  than  the 

22  White  House  before  July  23  by  the  Department  of 
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1  Treasury? 

2  A      No. 

3  Q      Have  you  heard  that  or  ~  excuse  me  ~  let 

4  me  start  again. 

5  Were  transcripts  released  by  Treasury  or 

6  Resolution  Trust  Corporation  to  the  White  House 

7  before  July  23,  1994? 

8  A      I  am  not  aware  of  that. 

9  Q      Did  the  IG  release  transcripts  to  the  White 

10  House  before  July  23,  1994? 

11  A      I  am  not  aware  of  that. 

12  Q      I  believe  I  left  outstanding  a  question  I 

1 3  asked  right  before  we  took  the  break.  And  I  will 

14  attempt  to  ~  hopefully  I  can  rephrase  it.   Just 

1 5  answer  the  question  I  ask  you  now,  just  so  the  record 

16  is  clear. 

1 7  We  were  discussing  the  terms  of  the 

1 8  restrictions  placed  on  the  use  of  the  transcripts 

1 9  that  were  contained  in  the  July  23  letter,  and  1  had 

20  asked  you  if  you  had  heard  whether  the  transcripts 

2 1  had  been  used  in  a  way  that  was  violative  —  violated 

22  the  terms  of  those  conditions. 
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1  And  then  I  asked  you  whether,  if  the 

2  information  contained  in  the  transcripts  was  used  to 

3  tell  White  House  witnesses  who  were  preparing  for 

4  testimony. 

5  MR.  PORTNOY:    For  their  own  testimony. 

6  MR.  O'CALLAGHAN:    Correct.   Could  you  read 

7  back  what  I  just  said,  please. 

8  (The  reporter  read  the  record  as  requested.) 

9  MR.  O'CALLAGHAN:    All  right.    I'm  sorry.    I 

10  want  to  make  sure  the  question  is  clear.  And  if  you 

1 1  would  like  to  clarify  at  the  end  of  the  question,  1 

12  would  appreciate  it,  instead  of  interrupting  me. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      The  question  is  if  the  information  that  was 

1 5  contained  in  the  transcripts  was  used  to  notify  White 

1 6  House  officials  who  were  preparing  to  testify  that 

1 7  there  was  testimony  that  contradicted  the  testimony 

18  they'd  given,  whether  that  use  would  have  been 

19  violative  of  the  terms  of  the  agreement  in  the  July 

20  23  letter? 

21  MR.  PORTNOY:    I  object.   Would  it  be  a  fair 

22  restatement  of  your  question  to  ask  Mr.  Knight 
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1  whether  in  his  view  it  would  be  violative  of  the 

2  agreement  if  the  deposition  transcripts  were  used  to 

3  prepare  witnesses  other  than  Mr.  Cutler? 

4  MR.  O'CALLAGHAN:   No,  that's  not  the 

5  question. 

6  MR.  DOWD:    It  is  not  really  fair  to  load  up 

7  a  question  like  that.   Why  don't  you  ask  the  witness 

8  what  the  basis  of  his  knowledge  is.    Implicit  in  your 

9  question  was  that  he  was  sitting  there  while  Cutler 

10  was  reading  the  depositions  to  the  witnesses.   He 

1 1  wasn't  there.   All  he  can  tell  is  what  the  AP  report 

12  said.   How  the  hell  does  he  know  what  Cutler  did? 

13  MR.  O'CALLAGHAN:    I  am  asking  Mr.  Knight 

14  for  the  ~  for  his  understanding  of  the  agreement  as 

15  it  would  apply  to  that  set  of  facts. 

16  MR.  PORTNOY:    I  am  going  to  object 

1 7  generally  that  you  are  asking  the  witness  to 

1 8  speculate  about  a  hypothetical  situation  without  any 

19  foundation  and  without  adequate  factual  predicate. 

20  And,  in  the  absence  of  an  adequate  factual  predicate, 

21  I  am  concerned  that  Mr.  Knight's  response  could  be 

22  easily  misconstrued,  and  as  a  consequence  I  am  going 
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1  to  object  generally  to  this  hypothetical  question. 

2  MR.  O'CALLAGHAN:    I  am  going  to  ask  you  to 

3  answer  it  anyway,  to  the  best  that  you  can. 

4  MR.  DOWD:   Can  I  put  the  question  a  little 

5  differently  to  him  and  then  you  can  go  to  your 

6  question  if  you  want?  Can  I  lay  a  bit  of  a  predicate 

7  here? 

8  How  do  you  know  ~  what's  the  basis  of  your 

9  knowledge  that  deposition  transcripts  were  read  to 

10  White  House  witnesses? 

1 1  THE  WITNESS:   My  only  knowledge  on  that  is 

12  the  AP  stories  that  came  out  earlier  this  year. 

13  MR.  DOWD:   And  what,  to  your  recollection, 

14  did  that  story  say? 

15  THE  WITNESS:    It  indicated  that  Mr.  Cutler 

16  had  stated  that  he  had  used  the  depositions  to 

17  challenge  the  witnesses  as  he  prepared  for  his 

1 8  testimony. 

19  MR.  DOWD:   All  right,  and  was  that 

20  consistent  with  your  agreement,  the  agreement  between 

21  Treasury  and  the  White  House? 

22  MR.  PORTNOY:    Mr.  Dowd,  I  don't  want  to 
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1  make  this  ~ 

2  MR.  O'CALLAGHAN:   You  got  to  stop 

3  interrupting. 

4  MR.  PORTNOY:   No,  I  don't.    I  am  entitled 

5  to  object  any  time  I  think  there  is  a  potential 

6  problem  with  the  testimony.   And  Mr.  Knight  has 

7  testified  that  he  has  no  personal  knowledge  of  these 

8  facts  and  that  he  has  sketchy  knowledge  based  upon  a 

9  report  in  the  press.   And  I  am  concerned  that  he  is 

10  being  asked  to  answer  questions  where  all  the  facts 

1 1  aren't  known,  and  as  a  consequence,  his  answer  may 

12  well  change  in  the  face  of  a  different  hypothetical. 

13  MR.  DO  WD:   I  am  not  dealing  with  the 

14  hypothetical.   I  am  dealing  only  with  the  knowledge 

1 5  Mr.  Knight  has.   I  am  simply  laying  a  little  bit  of  a 

1 6  predicate  so  Mike  can  go  ahead  with  his  question.   I 

1 7  think  it  is  helpful  to  add  I  am  not  trying  to  scoop 

1 8  you. 

19  MR.  O'CALLAGHAN:    I  appreciate  the 

20  assistance. 

2 1  MR.  DO  WD:   I  want  to  know,  based  upon  the 

22  reading  of  that  article,  assume  the  article  is  true 
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1  for  the  purpose  of  the  question,  is  that  a  consistent 

2  use  of  the  deposition  transcripts,  consistent  with 

3  the  agreement  that  Treasury  had  with  the  White 

4  House? 

5  THE  WITNESS:   It  seems  inconsistent  with 

6  the  spirit  of  the  agreement.  But  I  can't  say  that 

7  there  is  enough  facts  in  those  articles  for  me  to 

8  reach  a  firm  conclusion. 

9  MR.  O'CALLAGHAN:   That's  fine.   That's  all 

10  we  were  looking  for. 

1 1  MR.  DOWD:   Just  wanted  to  lay  a  little 

12  foundation. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      I  wanted  your  opinion  on  the  terms  of  the 

1 5  agreement  and  those  facts  as  related.   I  would  like 

16  you  to  take  a  look  at  06097  and  06098.    Show  it  to 

1 7  counsel  as  well  and  let  me  know  when  you  are  finished 

1 8  viewing  it.   Your  attention  should  be  drawn  to  the 

19  second  page.   The  first  page  is  the  fax  cover  sheet. 

20  MR.  DOWD:   Go  ahead. 

21  BY  MR.  O'CALLAGHAN: 

22  Q      Do  you  recognize  this  document? 
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1  A      Yes. 

2  Q      I  am  referring  specifically  to  the  second 

3  page  of  the  document.   I  will  identify  a  portion  of 

4  it.    It's  a  memo  on  Department  of  Treasury 

5  letterhead,  dated  July  27,  1994.    It  is  for  Robert  P. 

6  Cesca.   It  is  from  Edward  S.  Knight,  and  then  there 

7  is  a  signature  next  to  the  Edward  S.  Knight.    Is  that 

8  your  handwriting? 

9  A      It  is. 

10  Q      And  did  you  write  this  memorandum? 

11  A      Yes. 

12  Q      I  would  like  to  direct  your  attention  ~ 

13  excuse  me,  the  subject  is  "Congressional  staff 

14  request  for  witness  interview  transcripts."  And  I 

15  would  like  to  direct  your  attention  to  the  second 

16  sentence  which  reads  "because  your  inquiry  is 

17  intended  to  support  the  Office  of  Government  Ethics 

18  in  responding  to  the  Secretary's  request  for  its 

19  opinion,  your  inquiry  cannot  not  be  considered 

20  complete  until  the  Office  of  Government  Ethics  has 

21  advised  you  that  it  has  all  of  the  information 

22  necessary  to  issue  its  opinion.   Accordingly,  the 


1  Secretary  has  asked  me  to  inform  you  that  he  believes 

2  that  none  of  the  transcripts  of  witness  interviews 

3  conducted  in  the  course  of  your  investigation  should 

4  be  released  outside  of  the  executive  branch,  until 

5  your  report  is  finalized  and  the  Office  of  Government 

6  Ethics  has  provided  the  Secretary  with  an  opinion." 

7  Before  ~  was  this  your  understanding  with 

8  regard  ~  let  me  withdraw  that. 

9  Before  the  transcripts  were  released  on 

10  July  23,  were  similar  concerns  raised  with  regard  to 

1 1  whether  or  not  the  IG's  investigation  or  inquiry  was 

12  complete  before  the  transcripts  were  given  to  the 

13  White  House? 

14  A      I  believe  it's  possible,  that  ~  can  you 

15  read  back  the  question  again. 

16  (The  reporter  read  the  record  as  requested.) 

17  THE  WITNESS:    Yes.   The  transcripts  would 

18  not  be  released  until  they  were  final. 

19  BY  MR.  O'CALLAGHAN: 

20  Q      I'm  sorry,  the  transcripts? 

2 1  A      The  transcripts  would  not  be  released  to 

22  the  White  House  until  they  were  final. 
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1  Q      I'm  sorry.    Until  what  were  final? 

2  A      Until  the  transcripts  were  final.   And  I 

3  believe  the  Senate  depositions  were  over,  and  each  of 

4  the  individuals,  I  believe,  had  been  given  an 

5  opportunity  to  review  their  transcripts.   And  so 

6  therefore,  the  transcripts  that  were  shared  with  the 

7  White  House  were  final  at  that  point. 

8  MR.  DOWD:   In  other  words,  signed  by  the 

9  witness  with  an  errata  sheet  ~ 

10  THE  WITNESS:   Right. 

1 1  MR.  DOWD:   --  that's  what  you  mean  by 

12  final? 

13  THE  WITNESS:   Right. 

14  MR.  DOWD:   Okay. 

15  BY  MR.  O'CALLAGHAN: 

16  Q      Were  the  same  transcripts  provided  to 

17  Congressional  staff  in  late  July  1994? 

1 8  A      The  same  transcripts  were  supplied,  I 

19  believe  ~  I  don't  know  when  they  were  released  to 

20  Congress,  frankly.   I  believe  there  is  a  cover  letter 

2 1  that  accompanies  this,  to  the  Secretary,  explaining 

22  that  the  acting  IG  asked  for  this  memo  from  the 


1  Secretary  in  order  to  maintain  the  integrity  of  his 

2  investigation,  and  to  follow  the  same  procedures 

3  that,  in  essence,  Robert  Fiske  had  followed  with  his 

4  investigation. 

5  So  in  terms  of  procedures  here,  this  was 

6  the  same  procedures  that  everyone  was  following  with 

7  regard  to  transcripts.   This  was  not  a  memo  that  we 

8  initiated  to  the  IG's  office.   They  requested  it. 

9  Q      I  guess  the  basic  question  is,  were  the 

10  same  procedures  used  with  regard  to  the  White 

1 1  House  ~  the  transcripts  that  were  delivered  to  the 

12  White  House  on  July  23? 

13  A      In  terms  of  what  ~  what  do  you  mean  by  the 

14  procedures  here? 

15  Q      Well,  here  - 

16  MR.  DOWD:   You  mean  the  report  from  the 

17  OGE? 

18  MR.  O'CALLAGHAN:    Here,  it  -- 

19  THE  WITNESS:    It  says  clearly  this  is 

20  outside  of  the  executive  branch,  that  the  Secretary's 

21  expressing  his  opinion.    It  is  not  expressing  an 

22  opinion  with  regard  to  processes  within  the  executive 
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1  branch. 

2  BY  MR.  O'CALLAGHAN: 

3  Q      Was  there  a  reason  why  there  was  a 

4  distinction  made  between  releasing  the  transcripts  to 

5  the  executive  branch  and  releasing  the  transcripts 

6  outside  the  executive  branch? 

7  A      Not  meaning  to  be  disrespectful,  but  I 

8  think  the  Constitution  of  the  United  States. 

9  Q      But  was  there  a  consideration  given  to  the 

10  fact  that  the  witness  ~  that  the  transcripts  were 

1 1  being  ~  let  me  withdraw  that. 

12  Do  you  know  or  have  you  learned  whether  any 

13  Congressional  witnesses  altered  their  testimony  as  a 

14  result  of  being  able  to  review  unredacted  copies  of 

15  the  transcripts? 

16  A      No,  absolutely  not. 

1 7  Q      You  have  no  knowledge? 

18  A      None. 

19  Q      Did  you  ever  approach  Secretary  Bentsen  and 

20  ask  him  if  he  had  had  conversations  with  Mr.  Cutler 

21  about  the  release  of  the  transcripts? 

22 A      I  have  not  asked  him  that. 
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1  Q      Have  you  ever  been  asked  to  ask  Secretary 

2  Bentsen  whether  he  had  conversations  with  Mr.  Cutler 

3  with  regard  to  releasing  the  transcripts? 

4  A      No. 

5  Q      I  would  like  to  show  you  a  document  Bates 

6  stamped  1 1 155,  a  one-page  document. 

7  Document  1 1 155  appears  to  be  an  E-mail  or 

8  communication  from  Stephen  McHale  to  Foreman,  D.   The 

9  date  is  10/4/94.    The  subject  is  "question  for  Ed." 

10  And  have  you  ever  seen  this  document  before? 

11  A      I  have  not. 

12  Q      There  was  a  reference  in  this 

13  communication,  I  think  —  let  me  read  the  whole 

14  sentence.  It  reads  "I  know  that  Ed  checked  with  the 

15  Secretary  on  this  and  the  Secretary  testified  that  he 

16  thought  it  was  the  right  thing  to  do.    But  I  do  not 

1 7  know  if  Cutler  and  the  Secretary  ever  spoke  about  the 

18  transcript.   I  think  Ed  raised  the  issue  with  the 

19  Secretary  on  his  own." 

20  Does  that  help  refresh  your  recollection? 

21  A      I  have  no  recollection  of  raising  it  with 

22  the  Secretary. 


4407 

95 

1  Q      Would  you  have  been  approached  by 

2  Mr.  McHale  and  Mr.  Foreman  about  whether  you 

3  approached  the  Secretary? 

4  A      They  may  have  asked  me  whether  I  had  but  I 

5  know  I  never  did. 

6  Q      Is  there  a  particular  reason  why  you  know 

7  you  never  did? 

8  A      I  didn't  really  think  it  was  relevant  at 

9  the  time. 

10  Q      Why  didn't  you  think  it  was  relevant? 

11  AT  didn't  think  it  was  a  significant 

12  question  at  the  time.   There  was  no  need,  as  I  saw 

13  it. 

14  Q      I  would  like  to  show  you  a  document.  Bates 

15  stamped  1  --  excuse  me,  0118803,  some  handwritten 

16  notes.   The  copy's  somewhat  tough  to  discern.   Have 

17  you  ever  seen  this  document  before? 

18  A      I  might  have.   In  the  context  of 

19  attorney-client. 

20  Q      Okay.   The  document  at  the  top  appears  to 

21  say  "Steve."  Then  it  says  ~  it  was  identified  by 

22  someone  who  is  familiar  with  the  document,  who 
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1  received  it  earlier,  as  saying  that  ~  and  it  says 

2  "Ed  says  to  go  ahead  and  permit  the  White  House  to 

3  send  their  Q&As  to  the  Hill." 

4  Do  you  know  what  that  refers  to? 

5  A      I  am  not  certain.  It  is  possible  that  they 

6  were  questions  the  White  House  was  getting  on  this 

7  subject  that  someone  might  have  gotten  a  copy  of 

8  Q      And  it  says  "Ed  to  go  ahead  and  permit  the 

9  White  House  to  send  the  Q&As"? 

1 0  A      We  would  not,  and  we  took  the  approach  that 

1 1  we  would  not  in  any  way  comment  on  their  comments  in 

12  this  subject  area.  And  I  did  not  want  us  getting 

13  involved  in  their  answers  to  this  question  so  that 

14  reflects  that. 

15  Q      I  have  one  more  question  about  the 

16  document.   It  says  "Ed  has  decided  not  to  raise  the 

17  Secretary's  anxiety  level  about  the  Cutler  call.   So 

18  no  more  hold."   Do  you  know  what  that  reference  to? 

19  A      With  regard  to  the  hold,  I  would  say  that 

20  was  ~  we  were  not  going  to  comment  on  anything  the 

21  White  House  was  doing  here.   And  again,  with  regard 

22  to  the  Cutler  call,  I  would  not  ~  I  had  a  practice 
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1  of  not  going  in  and  talking  to  the  Secretary  about 

2  his  recollections  in  this  area. 

3  Q      Is  there  a  particular  reason? 

4  A      Those  were  his  recollections  and  I  wasn't 

5  going  to  get  into  the  business  of  tampering  with  his 

6  recollection  one  way  or  the  other.   That  was  for 

7  someone  else  to  do. 

8  Q      Were  you  familiar  with  any  particular 

9  anxiety  level  ~ 

10  A      No.    I  think  that  anxiety  level,  I  don't 

1 1  know  where  that  came  from. 

12  Q      That  wasn't  a  statement  that  you  made  to 

13  Mr.  Foreman  ~ 

14  A      No,  absolutely  not. 

15  MR.  DOWD:    It  was  hyperbole,  that's  all. 

16  BY  MR.  O'CALLAGHAN: 

1 7  Q      Are  you  aware  that  the  Secretary 

18  experienced  any  anxiety  about  inquiries  about 

19  conversations  he  might  have  had  with  Mr.  Cutler  ~ 

20  A      No,  I  am  aware  of  none.   As  I  said  earlier, 

21  I  never  discussed  the  issue  with  him. 

22 MR.  O'CALLAGHAN:    Let's  go  off  the  record 
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1  for  two  minutes. 

2  (Discussion  off  the  record.) 

3  MR.  O'CALLAGHAN:    Let's  go  back  on  the 

4  record.   At  this  moment  I  have  no  further  questions. 

5  THE  WITNESS:   Thank  you. 

6  MR.  O'CALLAGHAN:    Thank  you. 

7  EXAMINATION 

8  BY  MR.  PORTNOY: 

9  Q      Good  afternoon,  Mr.  Knight. 

10  A      Good  afternoon. 

1 1  Q      My  name  is  Jim  Portnoy.    I  am  counsel  for 

12  the  Democratic  Senators  on  the  special  committee  and 

13  I  have  a  few  follow-up  questions. 

14  You  testified  earlier  that  you  spoke  with 

15  Secretary  Bentsen  about  the  prospect  of  seeking  some 

16  kind  of  analysis  or  investigation  of  the  allegations 

17  of  White  House-Treasury  contacts? 

18  A      Yes. 

19  Q      Could  you  explain  a  little  further  what 

20  Secretary  Bentsen's  concerns  were  at  this  time? 

2 1  A      We  had  read  in  the  Post  that  there  was 

22  concern  about  these  contacts.  They  were  calling  into 
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question  the  integrity  of  senior  officials  and  the 
Department  generally.   He  wanted  to  take  quick  action 
and  go  to  an  independent  party  that  had  expertise  in 
these  matters.   So,  acting  on  his  own,  without 
consultation  with  the  White  House,  he  decided  to  turn 
to  the  Office  of  Government  Ethics  to  do  the  analysis 
for  us. 

Q      Do  you  recall  who  thought  to  ask  the  Office 
of  Government  Ethics? 

A      We  went  to  the  Office  of  the  General 
Counsel  and  to  the  ethics  officials,  which  again  I 
want  to  emphasize,  the  reason  you  see  attorneys  in 
the  general  counsel's  office  involved,  from  my 
perspective,  was  they  were  the  ethics  officials  of 
the  Department,  and  ethical  questions  had  been 
raised.   And  the  desire  on  everyone's  part  was  to  be 
as  careful  as  possible  to  avoid  any  further  problems, 
and  to  consult  with  those  individuals. 

Q      So-- 

A      And  those  individuals  indicated  that  the 
Office  of  Government  Ethics  was  a  logical  place  to 

turn  with  this  sort  of  issue. 
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Q      Who  did  you  consult  in  the  general 
counsel's  office? 

A      On  that  day,  it  was  Dennis  Foreman  who  was 
the  agency  ethics  official,  under  the  Ethics  in 
Government  Act,  and  the  assistant  general  counsel, 
his  title  at  the  time  did  not  make  it  clear  that 
ethics  was  in  his  title  but  it  is,  that  is  the 
office. 

Q      Mr.  Schmalzbach? 

A      Mr.  Schmalzbach's  office;  it  gives  ethics 
advice  to  the  whole  Department. 

Q      So  the  initial  suggestion  to  approach  the 
Office  of  Government  Ethics  came  from  the  general 
counsel's  office? 

A      At  least  that  option. 

Q      So  it  would  be  fair  to  say  that  the  Office 
of  General  Counsel  itself  suggested  that  you  seek  an 
independent  third  party  to  review  these  events? 

A      Yes. 

Q      At  the  time,  did  Secretary  Bentsen 
anticipate  he  might  be  asked  to  testify  before 
Congress  regarding  the  allegations  of  White 
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1  House-Treasury  contacts? 

2  A      That  was  not  a  dominant  issue.   It  was  — 

3  he  felt  very  strongly  that  the  public  expected 

4  answers  to  these  questions,  and  that  he  needed  to 

5  provide  them  as  quickly  as  possible. 

6  Q      Did  Secretary  Bentsen  have  any  concerns 

7  that  he  might  have  to  take  managerial  action  with 

8  respect  to  these  contacts? 

9  A      He  did.    If  the  Office  of  Government  Ethics 

10  had  found  violations  of  ethics  laws  or  standards,  he 

1 1  was  prepared  to  take  immediate  action. 

12  MR.  O'CALLAGHAN:   Off  the  record  for  a 

13  second. 

14  (Discussion  off  the  record.) 

15  BY  MR.  PORTNOY: 

16  Q      The  Secretary  asked  you  to  play  some  kind 

17  of  coordinating  role  in  connection  with  the 

18  investigation,  or  the  multiplicity  of  investigations? 

19  A      The  subpoena  from  the  independent  counsel 

20  had  to  be  served  on  some  individual.   The  Secretary 

21  was  out  of  town.   General  counsel  was  involved,  as 

22  was  the  deputy.   It  came  to  me.   I  had  to  make  sure 
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1  that  we  responded  fully  to  that  subpoena.   Then,  a 

2  series  of  letters  started  coming  in  from  members  of 

3  Congress  and  committees.   1  as  his  executive 

4  secretary  had  to  make  sure  those  letters  got  answered 

5  and  that  we  had  responses  to  them. 

6  And  third,  he  had  to  have  someone 

7  coordinate  his  testimony  before  Congress,  to  insure 

8  that  he  was  adequately  prepared,  and  1  am  proud  to 

9  say  I  had  that  role. 

10  Q      All  roads  led  to  you? 

11  A      1  don't  know  that  I'd  say  that,  but  there 

12  were  a  number  of  aspects  of  this  that  I  had  to  become 

13  involved  in. 

14  Q      You  indicated  that  there  were,  I  believe, 

15  at  least  four  inquiries,  the  independent  counsel,  the 

16  House  Banking  Committee,  the  Senate  Banking 

17  Committee,  and  the  White  House? 

1 8  A      Well,  the  Office  of  Government  Ethics, 

19  House,  Senate,  White  House,  and  the  IG,  I  mean  they 

20  were  ~  the  OGE  and  the  IG  were  connected.  But  they 

21  all  had  letters,  and  we  had  to  keep  track  of  the 

22  requests,  and  there  were  numerous  requests  for 
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information  from  individual  members,  from  the  IG, 
they  needed  access  to  people,  they  all  were  written 
to  the  Secretary. 

Q      Did  you  have  any  instructions  from 
Secretary  Bentsen  concerning  the  possibility  of 
interference  with  the  Inspector  General's 
investigation? 

A      He  made  it  absolutely  clear  that  we  should 
do  all  we  could  to  cooperate,  and  to  allow  them  to 
operate  in  their  normal  fashion.   In  my  view,  from  my 
perspective,  the  whole  tone  of  the  approach  we  took 
here  was  set  by  the  Secretary's  independent  action, 
asking  for  the  investigation,  and  him  allowing  me 
within  24  hours  of  receiving  the  subpoena,  which  came 
the  next  day,  to  bring  in  the  IRS  investigators. 
MR.  O'CALLAGHAN:    I'm  sorry  for 
interrupting.   You  asked  him  about  the  Inspector 
General,  was  the  question.   And  I  think  you  were 
addressing  the  independent  counsel. 

MR.  DOWD:   No,  the  question  was 
instructions  from  the  Secretary. 
MR.  O'CALLAGHAN:    With  regard  to  the 
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Inspector  General's  investigation  is  what  it  was. 

THE  WITNESS:   He  gave  me  general 
instructions  with  regard  to  handling  these  matters, 
and  that  was  to  insure  that  we  had  the  most  pristine 
process  and  that  we  bent  over  backwards  to  cooperate 
with  everyone.  And  I  think  you  will  see  statements 
in  the  record,  in  the  House,  from  Chairman  Leach, 
congratulating  us  and  members  of  general  counsel's 
office  for  their  cooperation,  and  similar  statements 
out  of  the  Senate. 

BY  MR.  PORTNOY: 

Q      You  played  no  direct  role  in  the 
investigation,  did  you,  sir? 

A      No. 

Q      You  never  formulated  any  questions  ~ 

A      No. 

Q      ~  for  witnesses? 

A      No.    That's  the  opposite  of  what  we  wanted 
to  do.    I  worked  with  the  Secretary.  The  Secretary 
was  not  going  to  do  an  investigation.   He  was  going 
to  have  someone  outside  the  Department  do  an 
investigation. 
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1  Q      During  the  course  of  the  investigation,  to 

2  your  knowledge,  did  you  ever  speak  with  any  of  the 

3  investigators? 

4  A      No,  never  laid  eyes  on  them. 

5  Q      So  the  only  contact  you  had  with  the  Office 

6  of  Inspector  General  during  the  period  of  the 

7  investigation  would  have  been  with  Mr.  Cesca? 

8  A      Yes,  1  told  Mr.  Cesca  at  the  beginning  of 

9  the  process,  I  called  him  and  said  you  have  my 

10  complete  cooperation.   If  the  Secretary  can  do 

1 1  anything  to  support  you,  if  you  need  particular 

12  resources,  if  you  need  money,  if  you  need  more 

1 3  investigators,  if  you  need  Xerox  machines,  if  you 

14  need  secretaries,  we  will  give  it  to  you. 

1 5  Q      Did  Mr.  Cesca  make  any  such  request  of  your 

1 6  Department? 

1 7  A      No,  the  only  requests  he  made  were  the  ones 

18  I've  already  described. 

19  Q      You  testified  you  first  saw  the  Inspector 

20  General's  report  when  it  was  delivered  to  the 

21  Secretary? 

22 A      My  recollection  of  that,  I  just  don't  have 
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1  a  clear  recollection  of  whether  I  saw  the  draft 

2  report  after  it  was  delivered,  or  just  the  final 

3  one.   These  were  quite  bulky  documents.   I  was,  as 

4  executive  secretary,  responsible  for  reading 

5  everything  that  came  to  the  Secretary. 

6  The  Secretary  testified  before  the  Senate 

7  that,  in  the  period  in  question,  there  were  80,000 

8  memos  that  came  to  him.   I  read  each  of  those  memos. 

9  Now,  we  could  have  received  this,  quote,  my  office 

10  could  have  received  it  and  I  may  have  never  even 

1 1  touched  it.    I  just  don't  have  a  clear  recollection. 

12  Q      Would  it  be  accurate  to  say  that  if  a  draft 

13  copy  of  the  Inspector  General's  report  was  delivered 

14  to  the  Secretary  on  July  22,  it  would  have  come 

1 5  through  your  office? 

16  A      Oh,  yes. 

17  Q      What  if  a  report  had  been  delivered  to  the 

1 8  Secretary  prior  to  that,  would  it  also  come  to  your 

19  office? 

20  A      Yes.    I  mean  there  is  a  manual  that 

2 1  establishes  the  process  that  gets  stuff  to  the 

22  Secretary.  And  nothing  gets  to  him,  outside  of  that 
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office.   It  is  given  a  number,  and  it  is  logged  in, 
for  just  these  purposes. 

Q      And  you  have  no  knowledge  of  the  receipt  by 
the  Secretary  of  a  copy  of  the  ~  specific  knowledge 
of  a  copy  of  the  draft  report  prior  to  July  22? 

A      No,  no,  no. 

Q      And  you  have  no  knowledge  of  the  receipt  by 
the  Secretary  of  the  Inspector  General's 
depositions  ~ 

A      No. 

Q      —  prior  certainly  to  July  22? 

A      No.    He  would  not  have  looked  at 
depositions.   It  is  just  ~ 

Q      On  the  23rd  of  July,  the  deposition 
transcripts  were  conveyed  to  the  White  House  in  some 
fashion;  is  that  your  understanding? 

A      That's  my  understanding. 

Q  And  you  were  contacted,  or  at  least  spoken 
with,  prior  to  the  conveyance  of  those  transcripts  to 
the  White  House? 

A      I  was  asked  to  get  the  Secretary's  opinion 
as  to  whether  they  should  be  shared. 
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Q      Sir,  you  also  were  asked  to  get  the 
Secretary's  opinion  about  the  sharing  of  transcripts 
later  in  the  month,  I  believe  on  the  27th  of  July, 
this  time  whether  the  transcripts  should  be  shared 
with  Congress. 

Is  it  possible  that  you  are  conftising  those 
recollections? 

A      No.    There  were  two  different  issues.   One 
was  the  executive  branch  issue,  the  counsel  to  the 
chief  law  enforcement  officer  for  the  government 
having  an  investigation  and  wishing  for  his  purposes 
of  testifying  before  Congress  to  see  transcripts  that 
were  already  filed.   And  the  other  was  Congress 
asking  for  those  transcripts  when  the  Inspector 
General  had  asked  for  the  Secretary  to  advise  him 
specifically  that  he  shouldn't  give  it  because  it 
wouldn't  be  considered  final  at  that  point. 

Q      More  specifically,  sir,  I  am  concerned 
about  your  testimony  that  Mr.  Cesca  called  you,  and 
requested  that  you  consult  with  the  Secretary  to 
determine  whether  the  Secretary  had  a  view  regarding 
the  release  of  the  transcripts. 
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1  Could  your  recollection  about  that  event  be 

2  confused? 

3  A      If  I  said  that,  1  did  not  mean  it.   The 

4  conversation  I  remember  most  clearly  is,  after 

5  speaking  with  the  Secretary,  conveying  the 

6  Secretary's  opinion.    How  I  was  told  that  the  IG 

7  wanted  the  Secretary's  opinion,  I  just  don't  know 

8  from  whom  that  came.   It  may  have  come  from  Bob 

9  Cesca;  it  may  have  come  from  someone  else,  but 

10  someone  who  was  reliable  on  this. 

11  Q      So  you  are  not  certain  that  you  actually 

12  spoke  with  Mr.  Cesca  on  the  23rd  of  July? 

13  A      No,  I  am  not  certain  of  when  it  occurred. 

14  I  am  fairly  certain  we  had  at  least  one  conversation, 

15  that  I  conveyed  to  him  the  Secretary's  views. 

16  Q      And  that  conversation  could  have  been  in 

1 7  connection  with  the  release  of  the  depositions  to 

18  Congress? 

19  A      Might  have  been. 

20  Q      You  have  no  clear  recollection? 

21  A      I  have  a  recollection  of  talking  to 

22  Mr.  Cesca  once  and  I  thought  I  was  conveying  the 
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1  Secretary's  views. 

2  MR.  O'CALLAGHAN:    Just  for  clarity  of  the 

3  record,  you  thought  you  were  talking  to  him  about  the 

4  Secretary's  views  about  release  of  the  transcripts  to 

5  the  White  House;  correct? 

6  THE  WITNESS:    Yes. 

7  BY  MR.  PORTNOY: 

8  Q      Sir,  I  would  like  to  hand  you  a  document 

9  which  is  Bates  stamped  numbers  156000102  and  03.    It 

10  is  a  memorandum  from  you  to  Secretary  Bentsen,  and  I 

1 1  would  like  you  to  tell  me  if  this  is  the  cover 

12  memorandum  that  you  referred  to  before  with  respect 

13  to  your  memorandum  to  Mr.  Cesca  of  the  same  date? 

14  A      This  - 

15  Q      There  are  two  memoranda. 

16  A      Oh,  there's  two  different  -- 

17  MR.  PORTNOY:    Off  the  record. 

18  (Discussion  off  the  record.) 

19  MR.  PORTNOY:    Back  on  the  record. 

20  BY  MR.  PORTNOY: 

21  Q      Could  this  be  a  draft  of  the  -- 

22  A      It  could  be  a  draft. 


4415 

111 
Q      I  show  it  to  you  only  to  refresh  your 
recollection,  sir. 
A      Right. 

Q      Does  this  draft  memorandum  refresh  your 
recollection  at  all  regarding  when  you  might  have 
spoken  with  Mr.  Cesca  ~ 
A      Yes. 

Q      ~  in  response  to  his  request  for  the 
Secretary's  views  on  release  of  the  franscript? 
A      Yes.   I  mean  it  is  possible.    I  just  --  I 
can't  ~  I  don't  have  a  clear  recollection. 

MR.  O'CALLAGHAN:    I  want  to  clarify,  you 
keep  trying  to  say  there  was  one  conversation 
regarding  the  release  of  franscripts  with  Cesca  and  I 
am  not  sure  that  was  Mr.  Knight's  testimony.   It  is 
kind  of  misleading. 

BY  MR.  PORTNOY: 
Q      Allow  me  to  clear  it  up  because  I  believe 
it  was  Mr.  Knight's  testimony. 

Is  it  your  recollection  you  had  just  one 
conversation  with  Mr.  Cesca  regarding  the  Secretary's 
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A      I  have  one  recollection,  a  fairly  clear 
recollection  that  I  had  one  conversation.   It  is 
possible  I  might  have  had  another.  And  it  is 
possible  that  it  was  ~ 

MR.  DOWD:   You  said  you  had  one,  about 
what? 

THE  WITNESS:  I  recall  an  exchange  where 
Mr.  Cesca  indicated  that  he  had  received  tremendous 
cooperation  from  the  White  House,  and  he  felt  it  was 
appropriate  to  cooperate  with  them.  Now,  whether  it 
was  in  the  context  of  this  July  27th  memo  or  in  the 
context  of  July  23rd  depositions,  I  don't  have  a 
clear  recollection. 

MR.  O'CALLAGHAN:    Why  don't  you  also 
identify  for  the  record  the  memo  ~  what  the  memo  you 
just  showed  him  talks  about.   You  pointed  to  the 
memo. 

THE  WITNESS:   Yes,  I  think  the  July  27  memo 
is  a  cover  to  the  memo  you  showed  me  earlier. 

MR.  DOWD:   Draft  memo  to  Cesca,  is  that 
what  you  are  referring  to? 

BY  MR.  PORTNOY: 
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1  Q      We  don't  need  to  get  lost  in  the  language 

2  of  this  memorandum.   I  was  just  trying  to  discern 

3  whether  the  reference  to  the  cover  memorandum,  to  the 

4  July  27  memorandum  from  to  you  Mr.  Cesca,  might 

5  refresh  your  recollection  of  when  you  spoke  with 

6  Mr.  Cesca.   You  have  indicated  that  you  still  are  not 

7  certain  when  precisely  you  spoke  with  him? 

8  A      No. 

9  Q      But  that  you  have  a  clear  recollection  of 

10  one  conversation  and  no  clear  recollection  whether 

1 1  there  were  any  others? 

12  A      Right. 

13  MR.  PORTNOY:   That's  all  I  have  with 

14  respect  to  ~ 

15  MR.  DO  WD:   1  don't  see  any  reference  to  the 

16  conversation  with  Cesca. 

17  THE  WITNESS:   No. 

18  MR.  DO  WD:    There  is  nothing  in  here  about 

19  that.   1  don't  understand.   How  could  you  refresh  his 

20  recollection  when  it  doesn't  refer  to  it? 

21  MR.  PORTNOY:    He  may  recall  drafting  the 

22  memorandum,  he  may  recall  the  events  around  the 
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1  drafting  of  the  memorandum  and  that  may  give  rise  to 

2  a  refreshed  recollection.  He  testified  it  didn't 

3  help  him.    It  was  the  closest  thing  to  a 

4  contemporaneous  record  that  was  produced,  so  it  was 

5  the  closest  thing  to  a  contemporaneous  record  that  we 

6  could  provide. 

7  MR.  O'CALLAGHAN:    There  seems  to  be  some 

8  conftision  ~  and  I  am  not  trying  to  muck  up  the 

9  record;  I  am  trying  to  clear  it  up  a  little  bit. 

10  Do  you  mind  if  1  make  a  couple  of  quick 

1 1  clarifying  statements,  or  do  you  want  me  to  wait 

12  until  my  turn,  just  because  at  this  point  the  record 

13  seems  a  little  conftised. 

14  MR.  DO  WD:    Do  it.    We  are  wasting  time 

15  talking  about  it,  just  do  it. 

16  MR.  PORTNOY:    1  would  prefer  to  proceed, 

1 7  and  allow  you,  if  you  would,  to  come  back  later. 

18  BY  MR.  PORTNOY: 

19  Q      Secretary  Bentsen,  you  testified,  was  in 

20  Texas? 

21  MR.  DO  WD:   Coming  back  later  we  will  have 

22  to  reconstruct  it.    You  showed  him  a  document.   Let 
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him  ask  the  question. 

THE  WITNESS:   Is  there  some  significance 
here  that  ~ 

MR.  DOWD:    I  haven't  got  the  point  yet. 
I'm  sorry. 

MR.  O'CALLAGHAN:    You  testified  that  you 
recall  having  a  ~  you  had  a  conversation  with 
Mr.  Cesca  where  he  told  you  he  had  received 
tremendous  cooperation,  or  cooperation  from  the  White 
House;  correct?  And  what  was  the  rest  of  your 
recollection  of  the  conversation? 

THE  WITNESS:   That  was  it.    I  mean  that  I 
can  recall. 

MR.  O'CALLAGHAN:    With  regard  to  the 
propriety  of  releasing  transcripts,  was  the  context. 

THE  WITNESS:   Yes. 

MR.  O'CALLAGHAN:    And  the  July  27  memo  he 
showed  you,  does  that  have  any  reference  to  the 
releasing  of  the  transcripts  to  the  White  House? 

THE  WITNESS:    It  doesn't. 

MR.  O'CALLAGHAN:    That  clarifies  -- 

MR.  PORTNOY:    1  am  afraid  that  --  I  am  not 
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going  to  go  through  this  again. 

MR.  DOWD:    Let's  go.    You  can  make  your 
point  and  he  can  make  his  point. 

BY  MR.  PORTNOY: 
Q      Let  me  make  it  as  transparent  as  I  can. 

Mr.  Cesca  has  testified  that  you  telephoned 
him  on  the  23rd  of  July  but  did  not  actually  speak 
with  him.    Do  you  have  any  reason  to  believe  that 
Mr.  Cesca' s  testimony  is  inaccurate? 

A      I  can  tell  you  that  the  transcripts  would 
not  have  been  released,  I  wouldn't  have  thought, 
unless  they  had  gotten  my  feedback  on  it,  but  it  is 
possible. 

Q      But  did  your  feedback  -  was  your  feedback 
necessarily  directed  to  Mr.  Cesca?  Could  you  in  fact 
have  spoken  to  Mr.  McHale  or  Mr.  Schmalzbach  instead? 
A      It's  possible.   It's  possible. 

MR.  DOWD:    Are  you  saying  that  he  had 
called  Cesca  but  Cesca  didn't  talk  to  him?  You  want 
to  know  whether  Ed  thinks  that's  right  or  not. 

MR.  PORTNOY:    That's  correct. 

MR.  DOWD:    I  wouldn't  bother  to  answer  it. 
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1  You  don't  know  the  context  of  what  he  testified.   We 

2  don't  have  that  testimony  before  us.    I  instruct  you 

3  not  to  answer  that.   How  can  we  take  something  out  of 

4  context?  We  don't  know  what  was  said,  we  don't  know 

5  the  context,  we  have  no  transcript  here.   You've  got 

6  a  transcript. 

7  MR.  PORTNOY:    I  am  not  quoting  Mr.  Cesca. 

8  MR.  DO  WD:    You  said  he  testified.   If  he 

9  testified,  show  the  transcript.   He  can't  testify 

10  whether  another  witness  is  telling  the  truth  or  not. 

1 1  He  doesn't  know  the  context. 

12  MR.  PORTNOY:    Counsel,  I  am  not  asking  your 

13  client  whether  Mr.  Cesca  is  telling  the  truth.    1  am 

14  asking  your  client  whether  his  recollection  is 

15  inconsistent  with  my  representation  of  Mr.  Cesca' s 

16  testimony.   If  my  representation  is  inaccurate,  then 

17  there  is  no  harm  done. 

18  But  the  question  is  whether  your  client  has 

19  a  recollection  which  is  inconsistent  with  my 

20  representation  that  Mr.  Cesca  says  he  received  a  call 

21  from  Mr.  Knight,  got  a  message  but  did  not  actually 

22  speak  with  him. 


118 


1  MR.  DOWD:   On  the  23rd. 

2  MR.  PORTNOY:    On  the  23rd  of  July. 

3  THE  WITNESS:    It's  possible. 

4  MR.  DOWD:    Well,  anything  is  possible. 

5  What's  your  recollection?  Did  you  talk  to 

6  Cesca? 

7  THE  WITNESS:    I  did  talk  to  Cesca. 

8  MR.  DOWD:   Okay.   That's  your  recollection. 

9  BY  MR.  PORTNOY: 

10  Q      But  you  don't  have  a  clear  recollection  as 

1 1  to  when? 

12  A      No.    1  didn't  mark  it  on  a  calendar  or 

13  write  a  letter. 

14  Q      At  the  time  that  deposition  transcripts 

15  were  released  to  the  White  House,  did  you  approve  of 

16  the  decision  to  release  those  transcripts? 

17  A      Yes,  under  the  conditions  and  the 

18  circumstances  that  were  present. 

19  Q      Is  it  your  understanding  that  Secretary 

20  Bentsen  approved? 

21  A      Yes. 

22  Q      Did  you  discuss  that  ~ 
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1  A      Again,  with  those  conditions. 

2  Q      And  you  discussed  that  directly  with 

3  Secretary  Bentsen? 

4  A      Yes. 

5  Q      Prior  to  the  release  of  the  transcript? 

6  A      The  conditions  explicitly,  no.    He  was 

7  not  ~  you  have  to  understand,  the  conversation  I  had 

8  with  him  was  quite  brief.   And  the  assumption  in  all 

9  of  this  was  that  the  legal  and  other  issues  would  be 

10  examined  and  an  issue  wouldn't  be  presented  to  him  if 

1 1  there  were  any  other  problems.   This  was  just  a 

12  matter  of  his  opinion. 

1 3  Q      For  clarity,  sir,  I  just  wanted  ~  what  I 

14  am  really  trying  to  ask  you  is  whether  Secretary 

15  Bentsen  was  contacted  in  advance  of  the  release;  you 

16  have  testified  that  he  was. 

17  MR.  O'CALLAGHAN:    Off  the  record  for  a 

18  second. 

19  (Discussion  off  the  record.) 

20  BY  MR.  PORTNOY: 

21  Q      You  indicated  that  there  were  certain 

22  conditions  imposed  upon  the  release  of  the  deposition 
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1  transcripts  to  the  White  House? 

2  A      Yes. 

3  Q      I  believe  you  testified  that  those 

4  conditions  were  consistent  with  conditions  that 

5  applied  to  your  release  of  documents  to  the  White 

6  House  on  the  6th  of  July? 

7  A      The  letter  or  the  documents  was  in  May,  May 

8  12th.    There  was  a  letter  from  Joel  Klein  to  me,  and 

9  then  on  July  23,  there  was  a  letter  from  Steve  McHale 

10  to  Jane  Sherburne.   The  spirit  and  the  principles  in 

1 1  both  letters  were  consistent. 

12  Q      On  the  6th  of  July,  you  met  with 

13  Mr.  Cutler,  did  you  not? 

14  A      No,  I  met  with  Mr.  Cutler  to  deliver  to  him 

15  for  his  viewing,  and  then  return  to  the  Treasury 

16  Department,  some,  quote,  sensitive  documents. 

17  Q      And  the  purpose  of  that  review,  as  you 

18  understood  it,  sir? 

19  A      It  was  part  of  his  preparation  for  the 

20  hearings,  trying  to  find  out  what  had  occurred  so  he 

21  could  report  to  Congress. 

22  Q      Was  this  the  same  purpose  underlying  the 
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1  release  of  the  deposition  transcripts  to  the  White 

2  House  on  the  23rd  of  July? 

3  A      Yes. 

4  Q      So  -- 

5  MR.  DOWD:   Wait  a  minute.   Wait  a  minute. 

6  Read  that  question  back.   That's  not  right.   You  say 

7  the  purpose  in  July  6  was  to  show  sensitive  documents 

8  to  him.   That's  not  the  same  purpose  as  the  release 

9  of  the  deposition  transcripts,  the  conditions.   Those 

10  are  two  different  things;  one  is  an  apple,  one  is  an 

1 1  orange.   The  release  of  the  transcripts  has  certain 

12  conditions.   You  can't  use  them,  you  showed  him 

13  sensitive  documents  so  he  could  see  them,  you  took 

14  them  back  to  the  Treasury.   It  is  not  the  same. 

15  THE  WITNESS:    It  is  part  of  the  same 

16  process. 

17  MR.  DOWD:   That  wasn't  the  question, 

1 8  whether  it  was  the  same  process.   Jeez,  you  got  to  be 

19  careful  here.   This  is  treacherous. 

20  BY  MR.  PORTNOY: 

21  Q      Would  you  please  explain  whether,  in  your 

22  view,  the  meeting  on  July  6th  in  which  you  showed 
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1  documents  to  Mr.  Cutler  and  the  release  of  the 

2  deposition  transcripts  on  the  23rd  of  July  were  part 

3  of  the  same  process? 

4  A      Let  me  back  up.    Lloyd  Cutler  was,  as  he 

5  testified  before  the  House  and  the  Senate,  conducting 

6  an  investigation  to  report  to  Congress,  where  he 

7  reviewed  all  the  relevant  information.   Much  of  the 

8  relevant  information  was  in  the  custody  of  the 

9  Treasury  Department.   He  asked  for  access  to  that 

10  information.   We  only  agreed  under  certain 

1 1  conditions. 

12  One  of  the  conditions  listed  in  the  May 

13  12th  letter  to  me  from  Joel  Klein,  I  believe,  was 

14  that  sensitive  information  would  not  be  shown,  except 

15  under  limited  circumstances,  to  Mr.  Cutler  himself. 

16  That  probably  occurred  on  July  6,  although  I  don't 

17  have  a  clear  recollection  of  the  date  and  time. 

1 8  And  as  we  understood  it,  the  purposes  to 

19  which  he  was  putting  the  review  of  the  documents  and 

20  the  review  of  the  depositions  was  a  truth-finding 

21  exercise,  to  report  to  the  Congress  and  to  the  Chief 

22  of  Staff  of  the  White  House,  who  had  engaged  him  in 
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1  this  review. 

2  Q      And  you  viewed  Mr.  Cutler's  investigation 

3  or  reviews  as  a  proper  and  lawful  inquiry;  did  you 

4  not? 

5  A      It  certainly  was  presented  that  way  to  me. 

6  Q      And  it  was  your  intent  to  cooperate  with 

7  that  inquiry  to  the  extent  that  you  could? 

8  A      Absolutely.    We  had,  frankly,  no  choice. 
Q      Do  you  view  the  confidentiality  practices 

that  were  applicable  to  your  July  6th  meeting  with 
Mr.  Cutler  and  the  release  of  the  transcripts  on  the 
23rd  of  July  as  being  consistent? 

A      Yes,  very  consistent. 

Q      So  your  release  of  the  transcripts  was  part 
of  an  ongoing  process  of  cooperation  with  the  White 
House? 

A      In  their  ~  in  ~  I  want  to  be  precise 
here. 

We  were  cooperating  with  not  the  White 
House,  we  were  cooperating  with  the  counsel  to  the 
President  on  a  matter  for  which  he  was  conducting  a 
review/investigation. 
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1  Q      Did  you  consider  the  Inspector  General's 

2  transcripts  to  be  the  property  of  the  Treasury 

3  Department  in  some  fashion? 

4  A      I  considered  those  to  be  in  the  custody  of 

5  the  Inspector  General,  and  a  product  that  was  created 

6  because  of  a  request  from  the  Secretary.  They  were 

7  not  ~  I  did  not  consider  them  ~  I  considered  them 

8  under  the  control  of  the  Inspector  General. 
Q      And  the  Inspector  General  was  agreeable  to 

the  release  of  the  transcripts  on  the  23rd  of  July? 

A      We  would  have  done  nothing  against  the  will 
of  the  Inspector  General. 

Q      So  if  the  Inspector  General  had  expressed 
reservations  ~ 

A      Any  reservations,  of  any  sort,  we  would  not 
have  done  it. 

Q      You  would  not  have  released  the 
transcripts? 

A      We  didn't  do  it.    He  did  it.    The  Secretary 
did  not  have  the  transcripts  to  release,  and  the 
release  did  not  come  out  of  the  Secretary's  office. 

Q      They  did,  sir,  come  from  Mr.  McHale  who  is 
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1  not  part  of  the  Inspector  General's  Office,  so  ~ 

2  A      But  I  assume  that  was  at  the  election  of 

3  the  Inspector  General.  No  one  has  explained  to  me 

4  anything  different  than  that. 

5  Q      Are  you  aware  of  anyone  in  the  Treasury 

6  Department  who  pressured  Mr.  Cesca  in  any  way  to 

7  consent  to  release  the  deposition  transcripts  to  the 

8  White  House? 

9  A      Absolutely  not.    We  would  not  have 

10  tolerated  that. 

1 1  MR.  PORTNOY:    That's  all  I  have.   Thank 

12  you. 

13  MR.  O'CALLAGHAN:    A  couple  of  quick 

14  follow-ups,  shouldn't  take  too  long. 

15  EXAMINATION 

16  BY  MR.  O'CALLAGHAN: 

1 7  Q      This  is  ~  I  want  to  show  you  ~  I  asked 

18  you  earlier  about  conversations  you  had  with  either 

19  Mr.  Cutler  or  anyone  in  his  office  during  July  of 

20  1994,  and  I  showed  you  a  phone  list  from  his  office 

21  earlier.  And  I  neglected  to  show  you  a  one-page  list 

22  to  refresh  your  recollection  to  see  if  it  would  help 


1  you. 

2  This  one  is  from  July  21,  199,  Bates 

3  S  007928,  and  there  is  an  entry  there  it  says  "talked 

4  to  Ed  Knight."   That's  on  the  21st,  which  would  be 

5  a  ~  looking  at  that,  does  that  refresh  your 

6  recollection? 

7  A      Again,  can  you  tell  me  ~  I  think  I  have  a 

8  fairly  good  recollection  of  when  I  talked  to  the 

9  counsel  to  the  President  of  the  United  States.   I 

10  have  no  recollection  of  talking  to  him  during  the 

1 1  month  of  July.   Absolutely  none.   And  there  are  lots 

12  of  attorneys  in  that  office.   And  lots  of  reasons  why 

13  I  would  be  speaking  to  an  attorney.  And  if  you  are 

14  asking  me  did  I  speak  to  Lloyd  Cutler  on  that  date,  I 

1 5  have  no  recollection  of  that. 

16  Q      Then  my  other  part  of  the  question  was, 

17  including  that,  was  whether  you  spoke  with  anyone 

18  else  in  his  office? 

19  And  I'm  looking  for  his  recollections  of 

20  people  in  that  office  in  July. 

21  A      You  know,  it  is  really  difficuh  to  ~ 

22  MR.  DOWD:   No? 
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THE  WITNESS:   No. 
BY  MR.  O'CALLAGHAN: 

Q      Thank  you.    During  July  ~  March  through 
August  1 994,  at  that  time  who  was  general  counsel  of 
Treasury? 

A      March  through  August? 

Q      Yes. 

A      Jean  Hanson. 

Q      Who  was  the  deputy  general  counsel  during 
that  time  period? 

A      Dennis  Foreman. 

Q      Were  those  two  people  possible  subjects  of 
the  investigation  being  done  by  the  IG's  office? 

A      They  were  certainly  witnesses. 

Q      Were  they  ~  was  their  conduct  one  of  the 
questions  of  the  inquiry? 

A      Yes. 

Q      From  what  office  were  the  transcripts 
transferred  from  Treasury  to  the  White  House? 

A      You  were  telling  me.   I  don't  have  any 
knowledge  of  that. 

Q      Okay,  but  you  spoke  with  Mr.  McHale;  right, 


on  the  23rd? 

A      I  did. 

Q      Do  you  know,  did  he  release  the 
transcripts? 

A      Well,  I  didn't  —  I  may  have.   He  was  —  I 
assume  the  22nd  or  23rd,  I  was  talking  to  attorneys 
in  that  office. 

Q      Is  it  your  understanding  that  attorneys  in 
that  office  were  the  ones  who  brought  ~  who 
delivered  the  transcripts  to  the  White  House  on  the 
23rd? 

A      I  don't  have  any  knowledge  of  that.   If  you 
tell  me  that,  I  have  no  reason  to  deny  it. 

Q      Did  you  know,  at  the  time,  did  you  know  — 

A      At  the  time,  I  did  not  know  that. 

Q      At  the  time,  who  did  you  think  was  going  to 
deliver  the  transcripts  to  the  White  House? 

A      I  think  the  IG. 

Q      Did  Mr.  Cesca  tell  you  that  his  office  was 
going  to  make  the  transfer  of  the  transcripts? 

A      No. 

Q      I  just  want  to  be  clear.  You  approached 
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1  the  Secretary  about  his  opinion  on  the  propriety  of 

2  providing  the  transcripts;  is  that  correct? 

3  A      His  opinion  on  whether  we  should. 

4  Q      Okay.    How  did  you  become  aware  of  the 

5  request  by  the  White  House  that  they  wanted  the 

6  transcripts?  Who  informed  you? 

7  A      Either  someone  from  the  Inspector  General's 

8  Office  or  from  the  Office  of  General  Counsel. 

9  Q      But  it  was  someone  from  within  Treasury? 

10  A      Yes. 

11  Q      Mr.  Portnoy  just  asked  you  a  question, 

12  something  about  who  possessed  the  transcripts  and  who 

13  they  belonged  to.    Is  it  your  understanding  that  the 

14  investigation  that  was  conducted  with  regard  to  ~ 

15  for  the  OGE,  was  done  jointly  by  the  RTC  Inspector 

16  General's  Office  and  the  Treasury  Inspector  General's 

17  office? 

18  A      I  think  they  cooperated.  But,  my 

19  understanding  of  the  law  that  applies  in  this  area  is 

20  that  the  Inspector  Generals  operate  independently  of 

2 1  each  other. 

22 Q      Well,  with  regard  to  this  —  this  was  a 
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1  unique  investigation;  wasn't  it? 

2  A      Perhaps. 

3  MR.  DOWD:    If  you  know.    Don't  guess. 

4  THE  WITNESS:    1  don't  know. 

5  BY  MR.  O'CALLAGHAN: 

6  Q      Are  you  aware  ~  do  you  know  that  the 

7  Treasury  Inspector  General's  Office  and  the  RTC 

8  Inspector  General's  Office  each  had  a  representative 

9  conducting  the  interviews  during  the  process? 

10  A      No. 

11  Q      Were  you  ever  informed  of  how  the  process 

12  was  set  up? 

13  A      I  did  not  want  to  interfere  with  the  IG's 

14  office. 

15  MR.  DOWD:    Answer  the  question. 

16  THE  WITNESS:   No. 

17  BY  MR.  O'CALLAGHAN: 

18  Q      So,  what  is  your  premise  for  your 

19  conclusion  that  the  transcripts  were  under  the 

20  control  of  the  Treasury  Inspector  General's  Office? 

2 1  A      Because  I  assumed  they  are  the  ones  who  had 

22  custody  of  them. 
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1  Q      So  you  made  the  assumption  that  because 

2  they  had  custody  that  they  were  under  their  control? 

3  A      Yes. 

4  Q      Do  you  have  any  understanding  whether  the 

5  RTC  Inspector  General's  Office  had  any  proprietary 

6  rights  over  the  transcripts? 

7  A      No. 

8  Q      You  don't  have  an  understanding  or  you 

9  don't  think  they  had  it? 

10  A      I  am  not  aware  ~  I  am  aware  subsequently 

1 1  that  there  was  an  issue  raised,  but  at  the  time,  I 

12  was  not  aware  of  any  issue  between  the  two  offices. 

13  Q      I  show  you  one  last  document. 

14  MR.  DOWD:    Is  that  a  promise? 

15  MR.  O'CALLAGHAN:    That  is  a  promise. 

16  BY  MR.  O'CALLAGHAN: 

17  Q      Bates  stamped  11124.    It  is  a  one-page 

18  document. 

19  A      Okay. 

20  Q      Have  you  seen  this  document  before? 

21  A      I  don't  recall  seeing  it. 

22 Q      For  the  record,  it  is  a  one-page  document, 
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1  appears  to  be  an  E-mail.   Does  this  look  like  a 

2  Treasury  E-mail  to  you  from  that  time  period? 

3  A      You  know  what  this  is,  it  is  an  E-mail, 

4  appears  to  me,  not  on  the  LAN,  L-A-N,  system,  but  on 

5  the  EIS  system,  which  I  did  not  use,  which  Ken  was 

6  on,  but  I  was  not  on. 

7  Q      Was  there  a  place  on  the  system  where  a 

8  message  could  have  been  sent  to  your  name? 

9  A      It  could  have  been  sent  to  my  name  but  I 

10  wouldn't  have  read  it  because  I  did  not  use  that 

1 1  system. 

12  Q      Did  you  ever  have  a  discussion  with 

13  Mr.  Schmalzbach  in  July  of  1994  with  regard  to  RTC 

14  having  problems  with  attaching  transcripts  to  the  IG 

15  report? 

16  A      No.    I  don't  recall  any  of  this. 

17  Q      So  you  have  no  recollection  of  any  contact 

1 8  between  Ms.  Kemer  and  Mr.  Schmalzbach  on  this  issue? 

19  A      No. 

20  Q      Has  Mr.  Schmalzbach  since  approached  you  on 

21  this  subject? 

22  A      No,  no  one  has. 
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1  Q      Were  you  familiar  with  the  contents  of  the 

2  E-mail  as  you  just  read  it? 

3  A      No. 

4  Q      Did  you  make  a  call  to  Jack  Ryan  at  the  end 

5  of  July  or  August? 

6  A      I  have  no  recollection  of  that. 

7  Q      Did  you  make  a  call  to  Mr.  Adair? 

8  A      No,  I  have  no  recollection  of  that. 

9  Q      Have  you  ever  made  a  call  to  Mr.  Ryan? 

10  A      I  have  no  recollection  of  every  calling 

1 1  him.    I  try  not  to  deal  with  the  RTC. 

12  Q      How  about  Mr.  Adair,  have  you  ever  called 

13  him? 

14  A      I  have  no  recollection  of  that. 

1 5  Q      Have  you  ever  had  any  conversations  with 

16  Ms.  Kulka? 

17  A      I  had  breakfast  with  Ms.  Kulka  a  few  months 

18  ago,  and  I've  met  her  at  RTC  oversight  committee 

19  meetings  since  being  general  counsel,  but  before 

20  this,  never. 

21  Q      I'm  sorry.    Since  before  this? 

22 A      I  mean  since  —  since  I  became  --  before  I 

134 

1  was  general  counsel,  I  never  recall  talking  to  Ellen 

2  Kulka.   That  would  not  have  been  a  call  for  me  to 

3  make.   I  was  not  in  the  general  counsel's  office. 

4  Q      Did  Mr.  Schmalzbach  ever  tell  you  he  sent 

5  this  E-mail  to  your  attention? 

6  A      No. 

7  Q      Did  he  ever  ask  you  if  you  called  Mr.  Ryan 

8  in  reference  ~ 

9  A      I  have  no  recollection,  no. 

10  Q      -to  this? 

11  MR.  O'CALLAGHAN:    Okay.    I  have  no  further 

12  questions. 

13  MR.  PORTNOY:    I  have  nothing. 

14  (Whereupon,  at  4:52  p.m.,  the  deposition 

15  was  concluded.) 
16 

1 7  

18  EDWARD  S.  KNIGHT 
19 

20 
21 

22 
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1  PROCEEDINGS 

2  MR.  BARTOLOMUCCI:    Mr.  Mason,  before  we 

3  begin  the  questioning,  there  are  some  preliminary 

4  matters  1  have  to  read  into  the  record.   This 

5  deposition  is  being  conducted  pursuant  to  Senate 

6  Resolution  120,  which  establishes  a  Special  Committee 

7  to  investigate  Whitewater  Development  Corporation  and 

8  certain  other  related  matters.   Section  1(b)(2)(a)  of 

9  the  resolution  authorizes  investigation  and  public 

10  hearings  into  whether  any  person  has  improperly 

1 1  handled  confidential  Resolution  Trust  Corporation 

12  information  relating  to  Madison  Guaranty  Savings  & 

13  Loan  Association,  or  Whitewater  Development 

14  Corporation,  including  whether  any  person  has 

15  improperly  communicated  such  information  to 

16  individuals  referenced  therein.   This  is  going  to  be 

17  the  focus  of  today's  deposition. 

18  The  deposition  is  being  conducted  in 

19  advance  of  public  hearings  to  be  conducted  in 

20  November.   You  may  or  may  not  be  called  to  testify  at 

21  those  hearings.   I  will  ask  you  a  series  of 

22  questions,  and  you  will  be  testifying  under  oath.   If 

4 

1  you  don't  understand  a  question,  let  me  know  and  I 

2  will  rephrase  it.    If  at  any  point  you  need  a  break, 

3  just  let  me  know  and  we'll  take  one. 

4  The  stenographer  will  prepare  a  record  of 

5  questions  and  answers.   The  deposition  will  be 

6  treated  as  committee  confidential  until  the 

7  commencement  of  the  hearings.   Prior  to  the  hearings, 

8  you  will  receive  a  letter  from  the  Committee  telling 

9  you  that  you  may  come  to  the  Senate  to  review  the 

10  transcript  of  your  deposition  and  make  note  of  any 

1 1  corrections  or  transcriptions  on  an  errata  sheet. 

12  You  may  be  represented  by  counsel,  and  I 

13  see  that  you  are  represented  by  counsel  today. 

14  Objections  to  the  form  of  the  questions  will  be  noted 

15  for  the  record.   Counsel  may  object  on  grounds  of 

16  privilege  or  relevance.  The  Committee  chairman  may 

17  rule  on  objections  where  you  refuse  to  answer  a 

18  question. 

19  Would  you  go  ahead  and  swear  in  the 

20  witness. 

2 1  Whereupon, 

22  KEITH  WAYNE  MASON 
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1  was  called  as  a  witness  and,  having  first  been  duly 

2  sworn,  was  examined  and  testified  as  follows: 

3  MR.  ADAMSON:    Could  I  just  interject  one 

4  small  thing,  if  I  could  — 

5  MR.  BARTOLOMUCCI:    Absolutely. 

6  MR.  ADAMSON:    ~  because  it  wasn't  actually 

7  covered  there.    Mr.  Mason  is,  of  course,  appearing 

8  voluntarily.   There  are  certain  issues  of  privilege 

9  which  I  think  have  been  independently  discussed 

10  between  the  Committee  and  the  White  House  counsel 

1 1  over  documents.   I  don't  know  the  appropriate  time  to 

12  raise  those,  I  suppose  when  you  get  a  question  that 

13  those  might  be  involved.    I  am,  of  course,  not  the 

14  party  necessarily  to  invoke  that.    I  can  just  bring 

15  it  to  your  attention. 

16  MR.  BARTOLOMUCCI:    Well,  if  you  feel  that 

17  there's  some  point  of  privilege  that  needs  to  be 

18  raised  during  the  course  of  the  deposition,  you're 

19  free  to  do  that. 

20  MR.  ADAMSON:    Okay.    I'll  certainly  state 

21  the  basis,  if  I  do  so,  of  what  I  understand  to  be  a 

22  claim  of  privilege,  although  I  am  representing 

1  Mr.  Mason  individually,  who  is  no  longer  employed  at 

2  the  White  House.   That's  just  what  I  am  told  is  the 

3  understanding  between  the  Committee  and  the  White 

4  House  with  respect  to  the  White  House's  claim  of 

5  privilege.    It  is  not  for  me  to  assert,  obviously, 

6  but  I  will  make  an  observation  of  what  I  understand, 

7  if  I  sense  that  it's  raised  by  a  question. 

8  Thank  you. 

9  MR.  IVEY:    Well,  maybe  this  would  be  a  good 

10  time  to  just  put  on  the  record  that  yesterday 

1 1  Mr.  Mason  apparently  had  written  some  notes  that  were 

12  produced  at  a  meeting,  I  believe  it  was  October  6, 

13  between  the  President  and  Governor  Tucker,  and 

14  Mr.  Ben-Veniste  and  Mr.  Chertoff,  counsel  for 

15  Majority  and  Minority  for  the  Committee,  had  a  chance 

16  to  review  those  notes. 

17  THE  WITNESS:    Yesterday. 

18  MR.  IVEY:    Yesterday.   And  I  think  they 

19  both  concluded  that  there  was  nothing  in  those  notes 

20  that  was  relevant  to  Whitewater  or  Madison,  and  I 

21  think  the  only  caveat  was  that  Mr.  Mason  was  supposed 

22  to  review  the  notes  before  he  testified. 
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1  MR.  ADAMSON:    Right.   And  he  has. 

2  THE  WITNESS:    I  have. 

3  MR.  ADAMSON:    The  only  issue  would  come  up 

4  if  you  were  ~  just  again  to  state  what  I  understand 

5  the  parameters  to  be,  because  it's  not  within  my 

6  control  necessarily  to  assert,  I'm  just  trying  to 

7  honor  what  I  understood  had  been  arranged  between  the 

8  White  House  counsel,  whose  privilege  it  is,  and  the 

9  Committee  staff,  and  that  is  that  if  you  were  to  ask 

10  what  was  discussed  at  this  meeting  between  the 

1 1  President  ~  that  Mr.  Mason  attended  between  the 

12  President  and  Governor  Tucker,  then  his  response  is 

13  to  be  limited  pursuant  to  that  agreement  to  the 

14  subject  matters  already  disclosed  by  Counsel  Cutler's 

15  letter  to  the  House,  as  well  as  to  be  able  to  exclude 

16  things  that  might  be  relevant  to  the  Committee's 

17  inquiry  to  state  negatively,  if  that's  the  case,  that 

18  they  were  not  discussed,  but  not  to  go  into  the 

19  substance  of  the  meeting  or  the  substance  of  his 

20  notes  of  the  meeting,  which  he  has  reviewed  pursuant 

21  to  the  White  House  telling  him  to  review  before  he 

22  came  in  here,  but  when  those  came  up,  I  think  we 

8 

1  stated  what  our  understandings  are. 

2  MR.  BARTOLOMUCCI:    It  is  not  my 

3  understanding  that  Mr.  Mason  may  not  testify  about 

4  the  content  of  that  meeting.   I  think  that's 

5  precisely  why  we're  here.   And  I  was  not  informed 

6  that  there  was  certainly  any  agreement  worked  out 

7  between  the  Special  Committee  and  the  White  House 

8  counsel's  office  that  those  matters  would  not  be 

9  discussed. 

10  Glenn,  do  you  have  a  contrary 

1 1  understanding? 

12  MR.  IVEY:    Well,  I  guess  it  depends  on  what 

13  was  said  at  the  meeting.   I  notice  that  when  you  were 

14  reading  your  preamble  there,  one  of  the  objections 

15  you  left  off  was  scope,  at  least  if  you  mentioned  it 

16  I  didn't  hear  it.    And  to  the  extent  that  there  were 

17  conversations  between  Governor  Tucker  and  the 

18  President  that  have  nothing  to  do  with  the  scope  of 

19  the  resolution,  scope  of  our  investigation,  I  think 

20  there  would  be  a  legitimate  question  as  to  why  we 

21  would  inquire  about  that. 

22  I  mean,  my  understanding  was  that  the 
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1  questioning  with  respect  to  that  meeting  would  be 

2  about  conversations  or  the  absence  thereof  with 

3  respect  to  Whitewater  or  Madison  Guaranty,  the 

4  criminal  referrals,  which  is  where  the  Republicans 

5  seemed  to  be  going  last  year  in  the  report  that  was 

6  written. 

7  MR.  BARTOLOMUCCI:    That  would  be  the  focus 

8  of  the  deposition.   And  just  for  the  record,  I  said 

9  relevance  was  a  grounds  for  objection,  by  which  I 

10  meant  relevant  to  the  scope  of  the  resolution,  but 

1 1  that  is  a  basis  for  objection,  the  matter  falling 

12  outside  of  the  scope. 

13  Necessarily  to  dig  at  issues  within  the 

14  scope  of  the  resolution,  the  question  may  have  to  be 

1 5  phrased  somewhat  more  broadly  than  that  in  order  to 

16  dredge  up  a  relevant  response,  if  there  is  one,  but  I 

17  don't  think  that  we'll  have  a  problem  with  what  I've 

18  planned  to  ask.    So  why  don't  we  go  ahead  and  see  how 

19  it  goes. 

20  MR.  ADAMSON:    I  think  that's  good. 

21  EXAMINATION 

22  BY  MR.  BARTOLOMUCCI: 


10 


1  Q      Mr.  Mason,  would  you  state  your  fiill  name 

2  for  the  record. 

3  A      Keith  Wayne  Mason. 
4 

5 

6  Q      Mr.  Mason,  where  do  you  live? 

7  A      Atlanta,  Georgia. 

8  Q      Are  you  employed  in  Atlanta? 

9  A      Yes. 

10  Q      Who  is  your  employer? 

11  A      I  work  with  a  public  affairs/communications 

12  firm  called  Public  Strategies,  Inc.,  which  is 

13  headquartered  in  Austin,  Texas,  and  I  am  the  director 

14  of  the  Atlanta  office  and  a  senior  vice  president  of 

15  the  company. 

16  Q      How  long  have  you  held  that  position? 

17  A      Since  January  1  of  1995. 

1 8  Q      And  what  were  you  doing  prior  to  that  time? 

19  A      Prior  to  that  time,  I  was  deputy  assistant 

20  to  President  Clinton  for  intergovernmental  affairs  at 

21  the  White  House. 

22  Q      So  that  was  until  January  1  of  '95? 
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1  A      Until  December  1  of  '94.    I  was  employed  in 

2  that  position  from  August  9  of  1993  to  December  1  of 

3  1994,  and  then  I  moved  and  took  some  time  off  in  the 

4  month  of  December.  That  was  here  in  Washington,  of 

5  course. 

6  Q      Who  hired  you  to  that  White  House  position? 

7  A      What  do  you  mean  by  ~  I  mean  the 

8  President  ~  it's  a  Presidential  appointment,  and  Roy 

9  Neel  was  the  person  who  was  the  main  contact  in  terms 

10  of  my  joining  the  Administration  in  terms  of 

1 1  formalizing  that. 

12  Q      That's  what  I  was  after. 

13  A      Yes.   And  I  was  deputy  chief  of  staff  at 

14  that  time. 

1 5  Q      And  during  that  time,  who  was  your 

16  supervisor  or  boss? 

17  A      My  immediate  superior  was  Marsha  Hale,  who 

1 8  is  the  assistant  to  the  President  and  director  of  the 

1 9  office  of  intergovernmental  affairs  in  the  White 

20  House. 

21  Q      Who  was  her  supervisor,  her  boss?   Who  did 

22  she  report  to? 


1  A      Now  or  then  or  ~ 

2  Q      Let's  say  in  1993. 

3  A      The  chief  of  staff.  Mack  McLarty,  and  of 

4  course  the  President. 

5  Q      Sure.   Can  you  summarize  for  us  what  your 

6  duties  were? 

7  A      My  duties  in  that  position  as  deputy 

8  assistant  to  the  President  was  to  serve  as  the 

9  primary  liaison  between  the  White  House  and  the 

10  governors  and  their  staffs  in  the  respective 

1 1  gubernatorial  associations.   I  worked  within  the 

12  Administration  to  that  end  and  facilitated  meetings 

13  with  governors,  with  other  Administration  officials 

14  in  the  White  House  and  also  worked  in  the  policy  area 

15  with  the  policy  groups  on  the  formulation  of  domestic 

16  policies,  and  how  they  affected  state  governments  in 

17  particular. 

1 8  And  I  also  communicated  the  present 

19  Administration's  position  with  respect  to  those  kind 

20  of  issues  and  tried  to  obtain  support  fi^om  governors 

21  and  their  associations  on  behalf  of  the 

22  Administration's  policies  and  objectives. 


12 
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1  Q      Did  that  job  require  you  to  travel  to  other 

2  states  as  part  of  your  duties? 

3  A      At  times  I  did,  yes,  with  the  President  and 

4  sometimes  I  would  travel  to  governors  meetings,  like 

5  the  National  Governors  Association  meetings  and 

6  Southern  Governors  and  others  such  as  that. 

7  Q      Did  you  ever  travel  to  Arkansas? 

8  A      No. 

9  Q      Prior  to  August  ~  strike  that. 

10  Prior  to  October  6,  1993,  had  you  ever  met 

1 1  Governor  Jim  Guy  Tucker? 

12  A      I  had  met  Governor  Tucker.    I  met  him  at 

13  the  southern  governors  meeting  in  Richmond,  Virginia 

14  in  September  of  '93,  at  that  time  when  1  was  down 

15  there  attending  that  conference,  and  I  may  have  met 

16  him  when  I  was  working  for  Governor  Zell  Miller  of 

17  Georgia  when  I  was  his  chief  of  staff  at  another 

18  governors  meeting,  but  1  don't  necessarily  recall  it. 

19  Q      Are  you  aware  of  the  Committee's  document 

20  request  to  the  Office  of  the  Inspector  General  of  the 

21  Resolution  Trust  Corporation? 

22 A      No,  I'm  not  aware  of  what  you're  speaking 


1  of. 

2  Q      Have  you  ever  been  asked  to  produce 

3  documents,  notes  or  memoranda  with  respect  to 

4  Whitewater  or  Madison  Guaranty  or  any  issue 

5  pertaining  to  the  RTC? 

6  A      Yes.    When  1  was  in  the  White  House,  I 

7  recall  there  were  a  couple  of  requests  for  production 

8  of  documents  or  subpoenas  or  whatever  from  either  the 

9  independent  counsel  or  one  of  the  relevant  Committees 

10  here  in  the  Congress  that  was  disseminated  throughout 

1 1  the  staff  with  respect  to  documents  of  that  nature, 

12  and  I  had  no  documents  of  that  nature,  so,  therefore, 

13  1  did  not  submit  any  documents  of  that  ~ 

14  Q      You  turned  over  nothing? 

15  A      Turned  over  nothing. 

16  Q      Do  you  remember  when  that  was? 

17  A      There  was  ~  1  remember  something  occurred 

18  in  March  of  '94,  and  there  may  have  been  another  time 

19  in  the  summer  of  '94,  but  I  recall  a  couple  of 

20  situations  where  everybody  on  the  staff  had  to  search 

21  their  files,  search  their  trash  cans,  sign  a  document 

22  indicating  that  they  had  complied  with  the  request. 


14 
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1  And  having  done  so,  that's  about  all  I  recall. 

2  Q      Other  than  your  counsel,  have  you  spoken  to 

3  anyone  about  this  deposition? 

4  A      What  do  you  mean,  like  that  I  had  to  come 

5  up  here? 

6  Q      Well,  excluding  conversations  of  that 

7  nature.   Again  other  than  your  counsel,  have  you 

8  talked  to  anyone  about  what  was  going  to  be  discussed 

9  at  the  deposition? 

10  A      Let  me  just  take  a  break  just  for  a 

1 1  moment. 

12  (Witness  conferred  with  counsel.) 

13  You  mean  upon  learning  that  I  had  this 

14  deposition  coming  up  or  --  I'm  a  little  confused. 

15  Q      Right.   Let's  back  up  a  little  bit.   When 

1 6  were  you  asked  to  be  deposed? 

17  A      Last  Wednesday. 

18  MR.  ADAMSON:    Roughly. 

19  THE  WITNESS:   Yeah. 

20  BY  MR.  BARTOLOMUCCI: 

21  Q      So  since  Wednesday,  excluding  your  counsel, 

22  did  you  speak  to  anyone  in  attempt  to  refresh  any 

16 

1  memory  you  might  have  about  — 

2  A      Oh,  no. 

3  Q      No.    Did  you  speak  to  anyone,  other  than 

4  your  counsel,  about  advice  on  how  to  handle  a 

5  deposition? 

6  A      No. 

7  Q      Did  you  speak  to  anyone  about  Madison 

8  Guaranty  or  Whitewater  or  the  Resolution  Trust 

9  Corporation? 

10  A      No.    I  do  read  the  papers. 

1 1  Q      Sure.    I  only  asked  whether  you  had 

12  discussions  with  people  -- 

13  A      Right. 

14  Q      --  in  anticipation  of  or  preparation  of 

15  this  deposition. 

16  A      Oh,  no,  no,  that's  correct. 

17  Q      So  the  only  preparatory  talks  you've  had 

1 8  have  been  with  your  attorney? 

19  A      That's  correct. 

20  Q      You've  had  no  contact  with  any  White  House 

21  personnel  about  this  deposition? 

22  A      No,  no. 
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1  Q      Did  you  tell  anyone  at  the  White  House  that 

2  you  were  being  deposed? 

3  A      No.    I  had  a  conversation  with  counsel,  but 

4  no,  I  did  not  indicate  to  anyone  in  the  White  House 

5  that  I  was  participating  in  the  deposition  today. 

6  Q      Do  you  recall  a  meeting  held  on  October  6, 

7  1993  between  President  Clinton  and  Governor  Jim  Guy 

8  Tucker? 

9  A      Yes. 

10  Q      Did  you  attend  the  meeting? 

11  A      Yes. 

12  Q      When  were  you  first  informed  that  that 

13  meeting  was  going  to  be  held? 

14  A      I  think  it  was  the  day  before. 

15  Q      Who  told  you  about  it? 

16  A      1  received  a  call  sometime  the  day 

17  before  ~  it  may  have  been  the  day  before  that,  I 

18  don't  necessarily  recall,  but  I'm  fairly  confident  it 

19  was  on  the  preceding  day  ~  from  Dawn  Friedkin,  who 

20  worked  in  the  office  of  intergovernmental  affairs  in 

21  our  department  within  the  White  House,  that  this 

22  meeting  was  going  to  occur  on  that  day,  October  6, 
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1  and  that  she  was  going  to  prepare  the  briefing 

2  memorandum  for  the  President  on  behalf  of  Marsha 

3  Hale,  who  was  the  director,  and  that  something  else 

4  had  come  up  which  required  Marsha  not  to  be  able  to 

5  attend  this  meeting  for  other  commitments  within  the 

6  department  and  she  asked  that  I  participate  in  the 

7  meeting  and  prepare  for  it  to  that  end. 

8  Q      So  you  first  heard  about  the  meeting  a  day 

9  or  two  before? 

10  A      Right. 

1 1  Q      You  were  told  about  this  meeting  by  Dawn 

12  Friedkin? 

13  A      Correct. 

14  Q      What  was  her  position  at  that  time? 

15  A      She  was -- I'm  trying  to  recall -- 

16  basically  the  staff  director  for  intergovernmental 

17  affairs,  and  she  reported  directly  to  Marsha  Hale. 

18  She  kind  of  served  as  the  person  that 

19  administratively  got  things  done  in  the  department. 

20  Q      Do  you  mean  there's  an  intergovernmental 

21  affairs  department  or  organization? 

22  A      In  the  White  House. 
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1  Q      And  she  was  the  staffer? 

2  A      Staff  director,  yeah.   She  didn't  exercise 

3  any  supervisory  responsibilities  over  any  of  us  who 

4  held  official  positions,  but  she  was  the  person  who 

5  worked  most  closely  with  Marsha  Hale  on  the  overall 

6  operation  of  the  department. 

7  Q      Was  Marsha  Hale  the  head  of  that 

8  department? 

9  A      Marsha  Hale  was  the  head  of  the  department, 

10  yes. 

1 1  Q      And  you  testified  that  she's  the  person  you 

12  reported  to? 

13  A      Correct,  right. 

14  Q      You  also  testified  that  Marsha  Hale  was 

15  going  to  attend  this  meeting,  but  could  not  because 

16  of  conflict? 

17  A      That's  what  I  was  told  by  Dawn,  and  I  think 

18  that  was  the  case  at  that  time. 

19  Q      Do  you  remember  what  that  conflict  was? 

20  A      I  do  not  recall. 

21  Q      Do  you  know  or  did  Dawn  tell  you  when  the 

22  Clinton-Tucker  meeting  was  first  scheduled  or 
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1  arranged? 

2  A      She  didn't  mention  that,  other  than  that  he 

3  was  coming  ~  she  gave  me  the  context  for  his  visit 

4  and  that  he  was  going  to  be  in  Washington  that  next 

5  day  to  meet  with  the  Congressional  delegation  Irom 

6  Arkansas  and  that  he  was  going  to  be  talking  to  them 

7  about  this  defense  finance  and  accounting  center 

8  application  that  they  were  submitting  to  the 

9  Department  of  Defense  for  a  facility  in  Arkansas,  and 

10  that  he  was  going  to  come  by  and  visit  with  the 

1 1  President  on  that  issue,  and  that  Marsha  couldn't  be 

12  there  and  would  I  be  available  to  attend,  and  of 

13  course  1  did. 

14  It  was  not  unusual  for  me  to  attend  these 

1 5  kinds  of  meetings.   Typically,  Marsha  and  1  would  go, 

16  or  at  a  minimum,  1  would  go  to  meetings  between  the 

17  President  and  governors.   We  had  had  a  number  of 

18  individual  meetings  that  summer  at  the  National 

19  Governors  Association  conference  in  Tulsa,  which 

20  Governor  Tucker  was  not  in  attendance  at.   And  we  had 

2 1  had  governors  in  the  White  House  on  several  occasions 

22  that  fall  for  other  events  with  respect  to  NAFTA, 
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1  health  care,  the  Middle  East  peace  treaty  signing. 

2  And  I  think  we  had  something  coming  up  around  that 

3  same  period  of  time  for  unfunded  mandates. 

4  Q      You're  saying  it  was  common  for  you  to 

5  attend  a  meeting  — 

6  A      Yes. 

7  Q      —  when  the  President  met  with  a  governor? 

8  A      Right. 

9  Q      It  would  be  common  for  you  to  sit  in? 

10  A      Right. 

11  Q      Do  you  recall  sitting  in  on  any  other 

12  governor-President  meetings  in  October  of  '93? 

13  A      In  October  of  '93,  yeah,  Governor  Ann 

14  Richards  was  one  in  particular  I  recall  that  was 

15  after  this  meeting. 

16  Q      Well,  she's  memorable. 

17  A      Yeah.   And  then  there  were  some  others  on 

18  the  road  when  we  would  travel  and  that  type  of  thing, 

19  but  none  other  than  that,  I  think,  in  October  of  '93 

20  in  the  White  House.   Those  were  the  two  I  recall 

21  specifically  in  the  White  House  in  October  of  '93. 

22 Q      Now,  you  said  that  Dawn  Friedkin  told  you 
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1  about  the  meeting  a  day  or  two  before  it  happened 

2  and  - 

3  A      Yes,  she  had  learned  about  it  from  the 

4  scheduling  office  or  from  the  President's  office.   I 

5  don't  recall  who. 

6  Q      And  it  was  at  that  time  that  she  asked  you 

7  to  be  there? 

8  A      Yeah. 

9  Q      Told  you  that  Ms.  Hale  couldn't  be  there? 

10  A      Right,  and  that  she  was  going  to  prepare 

1 1  the  briefing  memorandum.    I  had  a  number  of  other 

12  things  that  I  was  working  on  at  that  time,  primarily 

13  centered  around  the  NAFTA  effort,  and  we  were  ~  that 

14  particular  week  I  recall  that  we  were  in  the  process 

1 5  of  putting  together  a  possible  conference  call  with 

16  the  President  and  governors  on  Thursday  ~  I  think 

1 7  this  meeting  was  on  a  Wednesday,  and  Thursday  we  were 

18  going  to  have  this  conference  call,  but  of  course  we 

19  didn't  have  it  subsequently. 

20  But  I  didn't  know  at  the  time  I  got  the 

21  call  that  we  weren't  going  to  have  that  for  other 

22  scheduling  reasons. 
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1  Q      Do  you  remember  if  Ms.  Friedkin  called  you 

2  in  the  morning  or  the  afternoon? 

3  A      I'm  pretty  sure  it  was  in  the  afternoon, 

4  because,  quite  frankly,  I  was  relieved  I  didn't  have 

5  to  do  the  briefing  memo  because  I  had  a  bunch  of 

6  other  things  going  on  at  the  time  and  she  had  all  the 

7  information,  so  -- 

8  Q      Did  she  tell  you  she  was  going  to  do  it 
herself? 

A      Yeah,  and  that  I  would  look  ~  that  she 
would  let  me  take  a  look  at  it. 

Q      So  she  hadn't  done  it  yet,  that  was  your 
impression? 

A      She  had  gotten  some  information,  but  she 
had  not  done  the  briefing  memo  yet,  because  I  think 
that  that's  when  we  talked  about  we'll  put  in  there 
that  we  ought  to  use  this  as  an  opportunity  to  talk 
to  Governor  Tucker  about  the  NAFTA  effort  beyond  what 
he's  had  on  his  mind  with  the  defense  center. 

Q      So  you  didn't  do  any  preparation  for  the 
meeting,  she  was  going  to  do  the  memo  and  you  just 
had  to  be  there? 
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1  A      Yeah.   I  think  I  may  have  called  a  member 

2  of  his  staff,  his  chief  of  staff  at  that  time,  to  see 

3  if  there  was  anything  else.   And  I  may  have  spoken 

4  with  Carol  Rasco,  but  I  don't  know  that  I  actually 

5  did.    She  was  the  director  of  the  domestic  policy 

6  office  in  the  White  House.    She  was  an  assistant  to 

7  the  President.   She  knew  Governor  Tucker  very  well. 

8  She  was  chief  of  staff  to  then-Governor  Clinton  while 
then-Lieutenant  Governor  Tucker  was  in  Arkansas,  so  I 
may  have  just  touched  base  with  her  to  see  if  there 
was  any  other  federal/state  policy  issues  that  he  may 
be  interested  in. 

But  like  I  said,  I  don't  recall  that  I  did, 
but  that  would  not  have  been  out  of  the  ordinary  for 
me  to  talk  with  her  about  a  matter  concerning 
Governor  Tucker. 

Q      But  that  would  have  been  the  extent  of  your 
preparation,  if  any,  would  have  been  a  call  to  Rasco? 

A      Yeah,  it  was  pretty  much  a  low, 
no-maintenance  deal  in  that  sense. 

Q      And  you  mentioned  a  phone  call  to  Governor 
Tucker's  staff  director? 


A  1   ina   an 
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1  A      Chief  of  staff.    I  think  his  name  was  Neil 

2  Turner,  but  don't  hold  me  to  that.   I  think  that  was 

3  his  name. 

4  Q      Now,  are  you  sure  you  placed  that  call  or 

5  is  that  like  the  Rasco,  that  it  may  have  happened, 

6  you're  not  sure? 

7  A      I'm  not  sure  that  I  placed  that  call, 

8  that's  correct. 

9  Q      But  you  might  have? 

10  A      I  might  have,  because  I  typically  did  that 

1 1  before  I  went  into  meetings  with  governors  and  the 

12  President,  but  because  this  was  one  that  most  of  the 

1 3  preparatory  work  had  been  done  by  someone  else  in  our 

14  office,  I  didn't  necessarily  feel  that  I  needed  to  do 

15  that. 

16  Q      So  on  the  6th,  the  day  of  the  meeting,  do 

17  you  remember  when  it  was  held,  roughly  what  time? 

18  A      Late  in  the  afternoon,  3:00,  4:00, 

19  something  like  that. 

20  Q      And  do  you  have  a  recollection  of  how  long 

21  it  lasted? 

22 A      It  was  around  30  to  45  minutes.   And  I 
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1  don't  think  it  was  more  than  an  hour. 

2  Q      Do  you  remember  where  you  were  before  the 

3  meeting  took  place  or  what  you  were  doing  right 

4  before  the  meeting? 

5  A      Yeah. 

6  Q      Where  were  you? 

7  A      I  met  Governor  Tucker  in  the  lobby  of  the 

8  West  Wing  as  he  had  come  into  the  White  House  and 

9  took  him  into  Mack  McLarty's  office  for  a  meeting 

10  there  that  was  either  requested  by  Mack  earlier  in 

1 1  the  day  or  whatever  ~  or  one  that  the  governor  had 

12  wanted  to  do,  I  can't  recall  which,  and  accompanied 

13  him,  the  governor,  into  that  meeting  with  Mack 

14  McLarty. 

1 5  Then  I  went  and  briefed  the  President  -- 

16  excuse  me. 

17  Q      Let's  not  get  to  the  meeting  just  yet. 

18  A      Right. 

19  Q      You  met  him  at  the  West  Wing.   That's  where 

20  he  would  have  come  into  the  White  House  from  the 

21  outside? 

22  A      Right,  met  him  in  the  West  Wing  lobby, 
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1  uh-huh. 

2  Q      So  it  would  have  been  ~  it  was  your 

3  responsibility  to  greet  him  ~ 

4  A      Correct. 

5  Q      ~  when  he  first  arrived  at  the  White 

6  House? 

7  A  Right. 

8  Q  And  you  took  him  to  Mack  McLarty's  office? 
A  Correct. 
Q  Mr.  McLarty  was  chief  of  staff  at  that 

time? 

A      He  was. 

Q      Did  you  stay  with  the  governor  while  he  was 
meeting  with  Mr.  McLarty? 

A  Yes,  except  for  the  time  in  which  I  went  to 
brief  the  President  before  the  meeting  with  Governor 
Tucker. 

Q      Okay.    So  you  left  Governor  Tucker  with 
Mr.  McLarty,  went  to  speak  to  the  President? 

A      Correct. 

Q      And  do  you  know  if  anyone  else  was  with  the 
governor  and  Mr.  McLarty  during  that  period  of  time? 
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1  A      I  am  not  sure.   There  was  a  member  of 

2  Mr.  McLarty's  staff  who  did  greet  Governor  Tucker 

3  when  he  came  into  the  White  House.   That  person  was 

4  Bill  Burton,  B-u-r-t-o-n,  who  was  his  staff  director, 

5  and  I  don't  know  if  he  was  in  the  meeting  with 

6  Mr.  McLarty  and  Governor  Tucker  or  not,  or  if  someone 

7  else  was  in  that  meeting.   That  I'm  just  not  certain 

8  of    It  may  have  just  been  the  three  of  us,  but  I  ~ 
Q      Well,  I'm  talking  about  the  meeting,  that 

time  when  you  weren't  present. 

A      When  I  left,  I  don't  recall  if  there  was 
another  person  in  the  room  besides  the  two  of  them. 

Q      But  there  may  have  been  a  McLarty  staff 
member  or  staff  assistant? 

A      Correct,  right. 

Q      I  take  it  from  the  fact  that  this  Bill 
Burton  was  at  the  West  Wing,  too,  that  this  meeting 
with  McLarty  had  been  prearranged? 

A      He  knew  it  was  coming  up.   Now,  how 
prearranged  was  it,  other  than  it  may  have  been  that 
morning  or  whatever.   Typically,  when  someone  from 
Arkansas,  a  governor  of  that  level,  would  come  to  the 
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1  White  House,  or  any  governor  for  that  matter,  if 

2  Mr.  McLarty  had  time  on  his  schedule,  he  would  try  to 

3  meet  with  them  before  the  President  met  with  them, 

4  have  them  come  by  his  office.   We  did  that  on  a 

5  number  of  occasions. 

6  Q      So  Governor  Tucicer  arrives.   You  greet  him, 

7  take  him  to  Mack  McLarty's  office.   You  go  off  to 

8  brief  the  President? 

9  A      Well,  I  stayed  in  there  for  a  little  while, 

10  and  he  talks  about  the  issues  that  he's  going  to  talk 

1 1  to  the  President  about,  he  ~  they  talked  about  the 

12  state  of  Governor  Tucker's  health,  he  had  had  some 

13  surgery  during  the  summer,  and  I  think  there  had  been 

14  a  recent  election  for  lieutenant  governor  to  succeed 

15  Governor  Tucker,  and  that  was  discussed,  the  new 

16  lieutenant  governor  was  in  there,  and  that's  about 

17  all. 

18  Q      How  long  do  you  think  that  conversation 

19  lasted,  the  time  for  which  you  were  there? 

20  A      About  15  minutes. 

21  Q      Okay.    So  then  you  leave  to  speak  to  the 

22  President? 


1  A      Correct. 

2  Q      How  long  is  it  before  you  again  see 

3  Governor  Tucker? 

4  A      Five,  10  minutes  maximum. 

5  Q      So  you're  essentially  going  to  find  the 

6  President? 

7  A      Well,  I  go  to  the  Oval  Office  - 

8  Q      Easy  to  find. 

9  A      -  and  he's  sitting  at  his  desk  and  he 

10  looks  over  and  says  well,  how  is  he  doing,  I  said 

1 1  he's  doing  pretty  good.    And  he  said  well,  how  does 

12  he  look  and  I  said  well,  he  looks  better  than  he  was 

13  when  I  saw  him  in  Richmond  last  month  and  he  said 

14  good. 

15  MR.  ADAMSON:    I  think  we're  getting  into 

16  the  Presidential  communications  now,  which  is  what  I 

17  understand  to  be  ~  it's  not  my  privilege,  mind  you, 

18  but  what  I've  been  told  the  ground  rules  are  that 

19  have  been  established.   I  wasn't  a  party  to  the 

20  agreement  ~  but  the  actual  subject  matter  of  the 

21  discussions  with  the  President  have  to  be  somewhat 

22  restricted,  and  I'd  interpose  an  objection  on  some 
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1  grounds,  relevance  or  scope  or  something  like  that. 

2  MR.  BARTOLOMUCCI:    Well,  are  you  making  a 

3  formal  objection?   I  mean  ~ 

4  MR.  ADAMSON:    Well,  I  think  you  indicated  I 

5  needed  to  say  something  for  the  record.   I'm  pleased 

6  to  do  that.    I'm  really  trying  to  do  it  under  the 

7  secondhand  ground  rules  which  I'm  not  a  party  to,  and 

8  that's  my  problem. 
MR.  BARTOLOMUCCI:    Let  me  say  this:    I 

appreciate  the  fact  that  you're  trying  to  respect 
what  you  heard,  what  you  were  told.    I  think  maybe  if 
we're  getting  into  an  area  that's  inappropriate, 
maybe  that  should  fall  to  Mr.  Ivey  to  raise  that. 

MR.  IVEY:   No,  no,  not  necessarily.   I 
mean,  although  I  do  agree  with  what  he's  saying,  the 
way  we've  typically  handled  this  concern  on  the  White 
House  is  that  it  is  raised  by  counsel  for  the 
deponent,  but  I  mean,  I  take  the  point. 

I  mean,  I  don't  think  the  Committee's  goal 
is  to  find  out  whether  Mr.  Clinton  inquired  about 
Mr.  Tucker's  health  or  not. 

MR.  BARTOLOMUCCI:    I  didn't  ask  that 

32 

1  question. 

2  THE  WITNESS:   Right. 

3  MR.  IVEY:    I  understand  that,  but  I'm  just 

4  saying  that  counsel  is  saying  we  should  try  and 

5  direct  the  questioning  a  little  bit  and  I  think  he 

6  has  a  valid  point  there. 

7  MR.  BARTOLOMUCCI:    Fair  enough.   I  don't 

8  think  I  have  asked  any  question  so  as  to  elicit  a 
response  which  may  have  tread  on  that.    I  haven't 
tried  to  cut  off  the  witness. 

MR.  ADAMSON:    I  understand.   I  was  biting 
my  tongue,  but  ~ 

BY  MR.  BARTOLOMUCCI: 

Q      Okay.    So  you  said  it  was  about  five 
minutes  before  you  again  saw  Governor  Tucker? 

A      Correct. 

Q      And  how  did  that  work?   Did  you  go  back  to 
Mack  McLarty's  office? 

A      Andrew  Friendly  on  the  President's  staff 
escorted  him  into  the  Oval  Office  for  the  meeting. 

Q      Who  else  was  in  the  Oval  Office  when  Andrew 
Friendly  brought  the  governor  to  the  Oval  Office? 
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1  A      The  White  House  photographer  came  in,  made 

2  a  few  pictures,  myself  and  the  President,  Governor 

3  Tucker,  and  maybe  one  of  the  stewards  from  the  mess 

4  may  have  brought  a  cup  of  coffee  in  or  something  like 

5  that. 

6  Q      So  you  and  the  President  were  in  the  Oval 

7  Office.   Governor  Tucker  is  escorted  in.   There's 

8  some  press  and  maybe  some  food  service,  and  - 

9  A      Some  photos,  no  press. 

10  Q      Right,  right. 

1 1  A      White  House  photographer,  which  may  have 

12  been  released  to  the  press  for  some  other  purpose, 

13  but  yeah,  those  people. 

14  Q      So  the  photo  people  ~  photo  people  and  any 

15  mess  people  would  then  have  left,  leaving  just  the 

16  three  of  you;  is  that  right? 

17  A      Correct. 

18  Q      So  for  the  bulk  of  the  meeting,  there  are 

19  just  the  three  of  you  there? 

20  A      Andrew  Friendly  may  have  come  in  as  the 

21  meeting  developed  to  try  to  conclude  the  meeting. 

22 Q      To  signal  that  you  guys  should  wrap  this 
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1  up? 

2  A      Correct.   Or  Nancy  Hemreich  may  have  done 

3  that,  who  is  the  President's  personal  assistant. 

4  Q      Did  you  say  the  meeting  lasted  about  30  or 

5  40  minutes;  is  that  right? 

6  A      Yes. 

7  Q      Without  getting  into  the  substance  of  the 

8  conversation,  was  the  meeting  primarily  conversation 

9  between  the  governor  and  the  President?  I  guess  I'm 

10  asking,  what  was  your  role  in  the  meeting?  Were  you 

1 1  just  an  observer?  Did  you  participate  in 

12  discussions? 

13  A      Primarily  as  an  observer  and  someone  to 

14  record  what  they  were  discussing  and  to  follow  up  as 

15  directed  by  the  President.   There  would  be  certain 

16  matters  in  which  he  would  turn  to  me  and  say  do  you 

17  know  anything  about  this  or  we  need  to  follow  up  on 

18  that  or  this  is  important,  make  sure  we  do  this, 

19  those  kinds  of  customary  staff  roles.   And  there 

20  would  be  some  subjects  which  I  would  have  some 

21  additional  information  about  that  I  would  provide  at 

22  the  appropriate  time. 
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1  Q      So  when  you  say  you  recorded  the  meeting,  I 

2  take  it  you  mean  you  took  notes? 

3  A  Correct. 

4  Q  You  didn't  have  a  tape  recorder? 

5  A  No  tapes,  no. 

6  Q  And  as  far  as  you  know,  there  were  no  tapes 

7  of  it? 

8  A      Correct. 


MR.  IVEY:    No  18-minute  gap  either,  you 


know. 


MR.  BARTOLOMUCCI:    But  maybe  in  the  notes. 
(Laughter.) 

BY  MR.  BARTOLOMUCCI: 
Q      Until  the  meeting  concluded,  were  you  in 
the  room  for  the  entire  meeting? 
A      Yes. 

Q      You  never  left  for  ~ 
A      No. 

Q      ~  any  reason?   Make  a  phone  call? 
A      No. 
Q      Go  to  the  bathroom? 

A      No. 
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1  Q      Snack? 

2  A      No,  no. 

3  Q      Did  the  President  and  the  governor  speak 

4  privately  at  any  point? 

5  A      They  never  spoke  outside  of  my  earshot. 

6  Q      So  you  heard  everything  that  was  discussed 

7  at  the  meeting? 

8  A      Yes. 
Q      Now,  when  Andrew  Friendly  or  someone  gave 

the  signal  that  the  meeting  should  end,  what  happened 
then? 

A      The  President  or  ~  somebody  got  up  from 
their  seats  and  began  to  conclude  the  meeting.   And 
also  at  the  end  of  the  meeting  ~  and  we  had  known 
this  was  going  to  take  place  —  there  were  some 
people  from  Arkansas  from  the  governor's  staff  who 
were  accompanying  him  on  this  visit  who  came  in  for 
pictures  with  the  governor  and  the  President,  which 
is  also  a  customary  thing. 

Q      That  happened  near  the  end  of  the  meeting? 

A      Near  the  end  of  the  meeting,  correct. 

Q      Would  that  have  been  Drake  Keith  and  Cecil 
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1  Alexander? 

2  A      I  don't  —  it  may  have  been  one  of  them.    I 

3  recall  that  one  of  those  individuals  that  were  in 

4  that  memo  was  not  there.   And  then  the  other  person 

5  that  was  there  was  a  lady  by  the  name  of  Sandy 

6  Ledbetter,  who  worked  for  Governor  Clinton, 

7  then-Governor  Clinton  and  now-Govemor  Tucker.   She 

8  was  with  him  on  the  trip  and  she  came  in  for  a 

9  picture. 

10  Q      Would  you  say  that  name  again? 

11  A      I  think  it's  Sandy  Ledbetter. 

12  Q      And  she  came  in  for  a  photo  op? 

13  A      A  photo.    Yeah,  I  think  she  and  one  or  two 

14  of  the  other  people,  including  the  security,  were 

15  being  shown  around  the  West  Wing  by  some  other  people 

16  on  the  White  House  staff  during  that  time,  which  I 

17  knew  was  going  to  take  place. 

18  Q      And  you  also  think  that  either  Drake  Keith 

19  or  Cecil  Alexander  came  in  for  the  photo  opportunity? 

20  A      I  think  they  did,  but  they  may  not  have 

21  been  there.   I  don't  know.    I  do  know  that  there  was 

22  a  member  of  Governor  Tucker's  security  detail  who  had 
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1  worked  for  President  Clinton  when  he  was  governor  who 

2  was  accompanying  him  on  this  trip  that  came  in  and 

3  got  his  picture  made  with  the  President  and  gave  him 

4  a  bear  hug. 

5  Q      Other  than  this  security  person,  do  you 

6  remember  how  many  other  people  accompanied  the 

7  governor  to  the  White  House? 

8  A      Well,  Sandy  Ledbetter,  of  course,  that  I 

9  mentioned  to  you,  and  maybe  one  more  ~  to  the  White 

10  House? 

1 1  Q      Right.    We're  not  talking  about  who  may 

12  have  come  to  Washington,  but  to  the  White  House. 

13  A      Yes. 

14  Q      Security  person,  Sandy  Ledbetter  and  maybe 

15  one  other  person. 

16  A      Right. 

17  Q      I'm  going  to  represent  to  you  that  I  have  a 

1 8  copy  of  the  memo  prepared  in  advance  of  the 

19  governor's  meeting,  prepared  ~  memo  prepared  for  the 

20  President,  and  it  does  list  a  number  of  participants, 

21  the  President,  Governor  Tucker  and  it  says  Marsha 

22  Hale,  Drake  Keith,  Cecil  Alexander,  and  you're  not 
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1  listed  because  Marsha  had  to  cancel  at  the  last 

2  minute. 

3  A      After  the  memo  was  done,  I  presume,  yes. 

4  Q      Okay.    The  date  on  the  memo  is  October  5. 

5  That  would  have  been  the  day  before  the  meeting.   And 

6  since  you're  not  listed,  does  that  at  all  refresh 

7  your  memory  about  when  you  were  informed  about  the 

8  meeting? 
A      No,  I  recall  being  informed  the  day  before. 
Q      The  day  before.   Earlier  you  said  it  might 

have  been  two  days  before. 

A      Well,  whatever,  somewhere  ~  it  wasn't  the 
day  of.    It  was  not  the  day  of  the  meeting.   I  knew 
that  I  was  ~ 

Q      It  was  the  day  before? 

A      Yeah. 

Q      So  apparently  you  spoke  to  Dawn,  Dawn 
Friedkin  ~ 

A      Yes. 

Q      ~  after  she  prepared  the  memo,  since  ~ 

A      That's  probably  the  case,  given  that  my 
name  was  not  on  there.    I  had  been  contacted  to 


1  participate  in  the  meeting.   Logic  would  indicate 

2  that  she  probably  had  already  prepared  it.   And  it 

3  may  have  been  a  situation  where  Marsha  had  a 

4  potential  conflict  and  might  have  been  able  to  make 

5  the  meeting  and  you  need  to  be  prepared  to  attend  in 

6  case  she  is  not  able  to  make  the  meeting,  that  type 

7  of  thing. 

8  Q      Do  you  know  who  Drake  Keith  and  Cecil 
Alexander  are? 

A      No. 

Q      You've  never  met  them? 

A  I  don't  recall  ever  meeting  them,  unless 
they  were  one  of  the  people  there  at  the  meeting, 
which  I  can't  recall  who  these  other  people  were. 

Q  Right.  After  the  photo  opportunity,  did 
the  governor  leave  the  White  House  immediately? 

A      He  left  the  President's  office,  and  I  was 
under  the  impression  that  he  was  leaving  the  White 
House  immediately. 

Q      So  you  didn't  escort  him  from  the  White 
House? 

A      The  President  and  the  governor  and  I  and 
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1  some  of  the  other  individuals  that  I  mentioned  to  you 

2  were  walking  out  of  the  Oval  Office  into  the 

3  reception  area  of  the  President,  and  then  they  walked 

4  on  down  the  hall.    I  did  not  walk  with  them  out  to 

5  the  grounds. 

6  Q      And  who  was  "they"? 

7  A      The  President  stayed  back.   Governor  Tucker 

8  and  Sandy  Ledbetter  and  the  state  trooper  and  one  or 

9  two  of  the  other  individuals,  I  don't  recall  who  else 

10  they  were  or  how  many  there  were,  but  there  weren't 

1 1  more  than  one  or  two  others.    I  think  Carol  Rasco  may 

12  have  come  down  at  that  point  and  said  hello  and  she 

13  may  have  escorted  them  out.    I  just  don't  recall. 

14  Q      Did  you  have  to  take  any  action  following 

15  the  meeting  relative  to  what  had  come  up? 

16  A      I  spoke  with  one  of  my  colleagues  in  our 

17  department,  John  Hart,  who  was  also  a  deputy 

18  assistant  to  the  President,  who  was  managing  the 

1 9  health  care  issue,  about  an  issue  that  Governor 

20  Tucker  had  raised  during  the  meeting. 

21  I  also  think  I  talked  to  someone  in  the 

22  Office  of  Cabinet  Affairs  about  an  issue  that 

1  Governor  Tucker  had  raised  in  the  meeting. 

2  Q      Was  there  any  other  sort  of  follow-up? 

3  A      During  the  NAFTA  debate,  I  followed  up  with 

4  Governor  Tucker's  staff  on  his  interest  in  the 

5  passage  of  NAFTA,  given  some  things  that  he  had  said 

6  to  the  President  in  the  meeting  and  I  think  they  may 

7  have  called  about  the  photo  and  I  may  have  made  an 

8  inquiry  into  the  photo  office  or  something  about 

9  that. 

10  Q      Do  you  remember  talking  to  anyone  else  in 

1 1  the  White  House  about  that  meeting  subsequent  to  it, 

12  let's  say  the  next  day  or  so,  or  on  that  day  or  - 

13  like  ~  after  the  meeting  or  the  next  day,  one  day 

14  after  that? 

15  A      Not  particularly.   I  may  have  talked  about 

16  it  at  our  staff  meeting  the  next  day,  as  we  would 

17  typically  do,  you  know,  but  I  don't  recall  -  I  don't 

1 8  recall  many  other  conversations  about  it.    I  mean,  it 

19  wasn't  that  significant. 

20  Q      Did  you  ever  speak  to  anyone  in  the  White 

21  House  counsel's  office  about  that  meeting? 

22  A      Yes. 
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1  Q      When  was  that? 

2  A      In  July  of  '94. 

3  Q      And  who  did  you  speak  to  at  that  time? 

4  A      Mr.  Lloyd  Cutler  and  Janet  -  or  Jane 

5  Sherburne,  I  think  is  her  name. 

6  Q      I  think  that's  right. 

7  A      At  that  time,  yes. 

8  Q      And  what  was  that  conversation  about? 

9  MR.  ADAMSON:    Let  me  caution  you  here 

10  because  I  think  we're  getting  into  attorney-client 

1 1  communications  when  you  get  into  the  substance  of 

12  that  meeting,  and  I  would,  therefore,  ask  the  witness 

13  not  to  get  into  the  substance  of  the  meeting,  that 

14  reflects  communications  with  counsel. 

15  BY  MR.  BARTOLOMUCCI: 

16  Q      Can  you  say  why  the  meeting  was  held?  Can 

17  you  tell  me  why  there  was  a  meeting  held  with  Lloyd 

1 8  Cutler  and  Jane  Sherburne? 

19  A      Let  me  give  you  the  background.   I  was  on 

20  vacation  that  week,  received  a  call  from  my  office 

2 1  asking  me  ~  the  hearings  were  going  on  in  the  House 

22  or  Senate,  I  don't  recall  which  during  this  time,  and 
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1  the  subject  of  this  particular  meeting  with  Governor 

2  Tucker  and  President  Clinton  had  come  up,  and  I  had 

3  received  a  call  asking  me  did  I  recall  anything  about 

4  it  and  was  I  present,  and  I  said  yes. 

5  And  then  I  then  had  a  telephone 

6  conversation  with  Mr.  Cutler  and  Jane  regarding  the 

7  circumstances  around  the  meeting,  and  I  indicated  to 

8  them  that  I  had  taken  notes  at  that  meeting,  and  then 

9  I  directed  our  office  to  where  I  thought  those  notes 

10  might  be  and  they  found  them  and  then  they  faxed  them 

1 1  to  me,  and  I  reviewed  them.   I  think  there  was  ~ 

12  they  had  typed  out  the  notes  and  I  read  over  the 

13  typed  versus  the  handwritten  portions  and  made  some 

14  corrections  and  indicated  that  ~  and  then  that  was 

15  it  at  that  point. 

16  Q      Do  you  remember  why  Governor  Tucker  was  in 

17  Washington  in  October  of  '93? 

18  A      He  was  having  a  meeting  with  his  ~  the 

19  Arkansas  Congressional  delegation  to  talk  about  a 

20  number  of  federal/state  issues  that  he  was  concerned 

21  about,  and  he  was  also  making  a  pitch  to  the 

22  Department  of  Defense  about  a  project  that  he  was 
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1  interested  in  within  the  state  of  Arkansas,  and  that 

2  was  something  that  was  a  priority  of  the 

3  Congressional  delegation  as  well. 

4  Q      Now,  if  memory  serves,  you  said  he  had 

5  recently  been  ill  or  sick? 

6  A      I  recall  that  he  had  been  in  the  hospital 

7  sometime  in  the  late  summer  for  some  surgery.   I 

8  don't  recall  the  nature  of  it,  other  than  that  he  was 

9  out  for  a  couple  of  weeks. 

10  Q      But  there  was  still  some  issue  about  his 

1 1  health  as  of  October  '93?   You  said  you  talked  to  the 

12  President  about  that  a  little  bit? 

13  A      Well,  in  that  I  had  seen  him  in  September 

14  of  '93,  which  was  closer  to  the  time  when  he  had  been 

15  in  the  hospital,  and  I  was  making  a  comparison  to  how 

16  he  looked  in  October  versus  the  time  of  September. 

17  But  I  do  not  recall  any  questions  other  than  the 

18  kinds  of  questions  you  would  typically  expect  from 

19  someone  who  had  had  a  form  of  serious  surgery. 

20  Q      Do  you  know  if  the  President  had  any  other 

21  meetings  with  Governor  Tucker  in  1993? 

22 A      I  don't  know  what  occurred  in  August  prior 


1  to  my  joining  the  White  House. 

2  Q      Well,  I  know,  on  August  9. 

3  A      I  don't  know  whether  there  were  any 

4  meetings  when  the  President  visited  the  state  of 

5  Arkansas.   And  I  did  not  participate  or  prepare  any 

6  materials  for  any  meetings  later  in  the  year  of  1993, 

7  so  I  don't  know,  I  guess,  is  the  best  I  can  say. 

8  Q      Okay,  fair  enough.   At  the  October  6 

9  meeting  between  the  governor  and  the  President,  was 

10  there  any  discussion  whatsoever  relating  to  Madison 

1 1  Guaranty  Savings  &  Loan? 

12  A      No. 

13  Q      At  the  same  meeting,  was  there  any 

14  discussion  whatsoever  pertaining  to  Whitewater 

15  Development  Corporation? 

16  A      No. 

17  Q      Was  there  any  discussion  whatsoever 

1 8  pertaining  to  the  Resolution  Trust  Corporation? 

19  A      No. 

20  Q      Was  there  any  discussion  whatsoever 

21  relating  to  criminal  referrals? 

22  A      No. 
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1  Q      Was  there  any  discussion  pertaining  to 

2  criminal  matters  related  to  the  governor? 

3  A      No. 

4  Q      Did  there  ever  come  a  time  when  you 

5  personally  became  aware  that  the  Resolution  Trust 

6  Corporation  had  prepared  criminal  referrals 

7  pertaining  to  Madison  and  Whitewater  and  Jim  Guy 

8  Tucker? 

9  A      No,  other  than  what  I  saw  in  the  newspaper. 

10  Q      But  there  did  come  a  time  when  you  were 

1 1  made  aware  of  this?   I'm  not  asking  you  where  the 

12  information  came  from. 

13  A      No.    I  mean,  I've  read  the  press  accounts 

14  about  the  Whitewater  issue.    I  have  not  ever  had  any 

15  other  knowledge  other  than  what  I've  read  in  the 

16  press. 

17  Q      Yeah,  I  was  just  asking  you  if  you  -- 

18  A      No. 

19  Q      —  had  learned  about  it  at  all,  and  that's 

20  true,  but  from  the  press? 

21  A      Yeah,  all  of  my  information  with  respect  to 

22  that  has  been  from  the  press. 
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1  Q      When  you  were  in  the  presence  of  the 

2  governor  and  Mack  McLarty,  was  there  any  discussion 

3  about  Madison  Guaranty? 

4  A      No. 

5  Q      How  about  the  Resolution  Trust  Corporation? 

6  A      No. 

7  Q      Criminal  referrals? 

8  A      No. 

9  Q      Whitewater? 

10  A      No. 

11  Q      Do  you  know  if  there  was  any  discussion 

12  about  any  of  those  matters  when  you  left  the  presence 

13  of  Mr.  McLarty  and  the  governor? 

14  A      I  am  not  aware  of  any  discussion,  but  I  was 

15  not  in  the  presence  of  them  during  that  few  minutes. 

16  But  in  subsequent  meetings  with  Mr.  McLarty  about  a 

17  number  of  other  things,  I  never  heard  him  bring  it 

18  up. 

19  Q      Can  you  tell  me  again  who  was  with 

20  Mr.  McLarty  and  the  governor  when  you  left  to  go  talk 

21  to  the  President? 

22  A      I  don't  know.    It  may  have  ~  Bill  Burton 
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1  may  have  been  in  there  or  he  may  not  have  been.   I 

2  just  don't  know  if  there  was  another  staff  person. 

3  Or  it  may  have  been  another  person  on  his  staff  -- 

4  Mark  Middleton  would  be  a  typical  person  that  would 

5  be  in  there  --  but  I  don't  recall  if  there  was 

6  anybody  else  in  there. 

7  Q      Is  it  possible  that  there  were  just  the  two 

8  of  them,  Mr.  McLarty  and  the  governor,  for  some 

9  period  of  time,  that  they  were  alone? 

10  A      I  just  don't  know  if  there  was  someone  else 

1 1  in  there  with  them  or  if  they  were  alone.   I  just 

12  cannot  recall  that  piece  of  it. 

13  Q      So  you  have  no  firm  recollection  of  someone 

14  else  being  there? 

15  A      That's  correct. 

16  Q      I  just  want  to  ask  you  again,  you  were  in 

17  the  Oval  Office  with  the  President  and  the  governor 

18  the  whole  time  that  they  had  their  conversation? 

19  A      Yes. 

20  Q      So  there  was  never  a  time  that  the  two  of 

21  them  were  alone? 

22 A      That  is  correct,  they  were  never  outside  of 
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1  my  presence. 

2  Q      Because  you  were  there  when  the  governor 

3  arrived  in  the  Oval  Office? 

4  A      And  I  was  there  when  he  left. 

5  MR.  BARTOLOMUCCI:    That's  all  I  have  for 

6  you. 

7  THE  WITNESS:    Okay. 

8  EXAMINATION 

9  BY  MR.  IVEY: 

10  Q      Good  afternoon.   I  just  wanted  to  show  you 

1 1  a  letter  that's  Bates  stamped  SZ  122,  fi-om  Lloyd 

12  Cutler  to  Henry  Gonzalez,  dated  July  27,  1994.    I 

13  wanted  you  to  take  a  look  at  that. 

14  (Witness  reviewed  the  document.) 

15  A      Okay. 

16  Q      Now,  I  take  it  fi-om  the  testimony  you  just 

17  gave  that  Mr.  Cutler's  letter  is  correct  when  it  says 

18  Mr.  Keith  Mason  was  present  for  the  entire  meeting? 

19  A      That  is  correct. 

20  Q      He  has  confirmed  that  the  subjects  of 

21  Whitewater,  RTC  criminal  referrals  or  Madison 

22  Guaranty  were  never  discussed.   Is  that  correct,  too? 
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1  A      Yes. 

2  Q      It  mentions  here  your  notes  and  that  he 

3  finds  no  mention  of  anything  even  remotely  related  to 

4  the  RTC  investigation.   You've  had  a  chance  to  review 

5  your  own  notes  as  well? 

6  A      Yes,  I  have. 

7  Q      Was  there  anything  in  your  notes  that 

8  mentioned  Whitewater,  the  criminal  referrals  or 

9  Madison  Guaranty? 

10  A      There  was  not  anything  in  my  notes  that 

1 1  referred  to  those  issues. 

12  MR.  IVEY:    I  have  no  further  questions. 

13  EXAMFNATION 

14  BY  MR.  BARTOLOMUCCI: 

15  Q      Was  there  anything  in  your  notes  that 

16  related  to  any  criminal  matters  in  connection  with 

17  Governor  Tucker? 

18  A      No. 

19  Q      Reading  from  that  same  letter,  I  note  it 

20  does  say  that  "according  to  Mr.  Mason's  recollection 

21  of  the  meeting  and  his  notes,  in  addition  to  the 

22  defense  facility.  Governor  Tucker  also  raised  issues 
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1  related  to  Medicaid  ftinding  and  FDA  research 

2  facility,  interstate  highway  financing.  National 

3  Guard  cutbacks  and  NAFTA";  is  that  correct? 

4  MR.  ADAMSON:    You  can  answer  that. 

5  THE  WITNESS:    Repeat  the  question  again,  I 

6  apologize. 

7  BY  MR.  BARTOLOMUCCI: 

8  Q      It  says  "according  to  Mr.  Mason's 

9  recollection  of  the  meeting  in  his  notes,  in  addition 

10  to  the  defense  facility.  Governor  Tucker  also  raised 

1 1  issues  related  to  Medicaid  funding,  FDA  research 

12  facility,  interstate  highway  financing,  National 

13  Guard  cutbacks  and  NAFTA." 

14  A      Yes,  I  recall  all  those  issues  being 

15  mentioned. 

16  Q      Were  those  the  only  issues  that  were 

17  discussed? 

18  A      There's  so  many  of  them.   I've  got  to  ~ 

19  Q      To  the  best  of  your  memory,  were  those  the 

20  topics  that  were  discussed? 

21  A      Yeah,  those  were  the  main  topics. 

22  Q      Were  there  minor  topics? 
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1  A      General  ~ 

2  MR.  ADAMSON:    Let's  stay  to  the  generic  to 

3  keep  faithful  to  the  privilege  which  has  been 

4  asserted  by  the  White  House. 

5  MR.  BARTOLOMUCCI:    Well,  obviously  this 

6  can't  be  privileged  because  1  have  it,  and  I  think  we 

7  can  discuss  it  at  the  level  of  generality  at  which 

8  it's  being  discussed  here. 

9  MR.  ADAMSON:    Right.   And  that's  the 
caution  I  was  giving  the  witness  to  stay  at  the 

1 1  generic  as  opposed  to  the  specifics  of  the 

12  conversation. 

13  THE  WITNESS:    1  don't  recall  any  other 

14  issues  like  that  that  were  discussed.   1  mean,  as  I 

15  say,  they  had  known  --  had  served  together  in 

16  Arkansas,  the  governor  had  had  recent  surgery,  there 

1 7  was  various  exchanges  about  -  at  least  at  the  front 

18  end  of  the  meeting  about  the  personal  - 

19  BY  MR.  BARTOLOMUCCI: 

20  Q      Some  pleasantries? 

21  A      Pleasantries,  correct. 

22 Q      And  then  they  went  on  to  discuss  these 

54" 

1  issues? 

2  A      Right. 

3  Q      And  to  the  best  of  your  memory,  these  were 

4  the  only  major  issues  that  were  discussed? 

5  A      Right,  right.    And  there  may  have  been  more 

6  details  about  each  of  those  issues  that  were 

7  discussed,  but  those  were  the  broad  subject  matters 

8  that  they  discussed. 

9  Q      The  pleasantries  did  not  get  into  how  the 
governor  was  doing  in  terms  of  any  sort  of  government 

1 1  investigation  of  him? 

12  A      There  was  no  discussion  of  any 

13  investigations. 

14  MR.  BARTOLOMUCCI:    I  think  that  will  do 

15  it. 

16  THE  WITNESS:    Thanks. 

17  (Whereupon,  at  4:52  p.m.,  the  deposition 

18  was  concluded.) 
19 

20  

21  KEITH  WAYNE  MASON 

22 
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1  PROCEEDINGS 

2  Whereupon, 

3  JOHN  J.  ADAIR 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  O'CALLAGHAN: 

8  Q      This  deposition  is  conducted  pursuant  to 

9  Senate  Resolution  120.   The  resolution  establishes  a 

10  special  committee  administered  by  the  Banking 

1 1  Committee  to  conduct  an  investigation  involving 

12  Whitewater  Development  Corporation,  Madison  Guaranty 

13  Savings  &  Loan  Association,  Capital  Management 

14  Services,  Incorporated,  the  Arkansas  Development 

15  Finance  Authority  and  other  related  matters. 

16  Section  (l)(b)(2)(e)  of  Senate  Resolution 

17  120  authorizes  investigation  and  public  hearings  into 

1 8  whether  the  report  issued  by  the  Office  of  Government 

19  Ethics  on  July  31st,  1994  or  related  transcripts  of 

20  deposition  testimony,  one,  were  improperly  released 

21  to  White  House  officials  or  others  prior  to  their 

22  testimony  before  the  Committee  on  Banking,  Housing 

4 

1  and  Urban  Affairs  pursuant  to  Senate  Resolution  229 

2  or,  secondly,  were  used  to  communicate  to  White  House 

3  officials  or  to  others  confidential  RTC  information 

4  relating  to  Madison  Guaranty  Savings  &  Loan 

5  Association  or  Whitewater  Development  Corporation. 

6  This  will  be  the  focus,  the  main  focus  of 

7  today's  deposition.    We  may  venture  into  other 

8  questions  that  deal  with  other  aspects  of  the 

9  resolution  as  well. 

10  Do  you  recall  when  you  were  first  notified 

1 1  that  you  were  being  asked  to  testify  today? 

12  A      Yes.   Let's  see.    It  was  Friday,  I  believe. 

13  MR.  GIBSON:    October  6th. 

14  THE  WITNESS:   October  6th. 

15  BY  MR.  O'CALLAGHAN: 

16  Q      This  deposition  is  being  conducted  in 

17  advance  of  public  hearing  which  is  most  likely  happen 

18  in  November.   And  there's  a  chance  that  you'll  be 

19  asked  to  testify  at  those  hearings  as  well.   Today, 

20  Mr.  Portnoy  and  I  are  going  to  ask  you  a  series  of 

21  questions.   You  are  testifying  under  oath. 

22  A      Right. 
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1  Q      If  you  don't  understand  a  question,  let  me 

2  or  Mr.  Portnoy  know  and  we'll  rephrase  the  question 

3  for  you.    If  anyone  needs  to  take  a  break,  just  let 

4  us  know.    We  are  pretty  amenable  to  those  requests. 

5  The  stenographer  will  prepare  a  record  of  questions 

6  and  answers.   The  deposition  will  be  treated  as 

7  committee  confidential  until  the  commencement  of  the 

8  hearings,  and  we  request  that  you  treat  the 

9  information  from  the  deposition  in  the  same  manner. 

10  Prior  to  the  hearings,  you  will  receive  a 

1 1  letter  from  the  Committee  telling  you  that  you  may 

12  come  to  the  Senate  to  review  the  transcript  of  your 

13  deposition,  make  any  corrections  or  any  changes  on 

14  the  errata  sheet.   You  may  be  represented  by 

15  counsel.   Are  you  represented  by  counsel  today? 

16  A      Yes. 

17  MR.  O'CALLAGHAN:    Counsel,  please  state 

18  your  name. 

19  MR.  GIBSON:    Yes,  my  name  is  Fred  Gibson. 

20  I'm  a  senior  attorney  with  the  RTC  Office  of 

21  Inspector  General. 

22 BY  MR.  O'CALLAGHAN: 

1  Q      Okay.   And  with  regard  to  ground  rules 

2  today,  objections  to  the  form  of  questions  will  be 

3  noted  for  the  record.   Counsel  may  object  on  the 

4  grounds  of  privilege  or  relevance.  The  Committee 

5  Chairman  may  rule  on  objections  where  the  witness 

6  refuses  to  answer  a  question. 

7  Could  you  please  state  and  spell  your  full 

8  name  for  the  record. 

9  A      John  J.  Adair,  A-d-a-i-r. 

10  Q      Do  you  have  any  nicknames? 

1 1  A      Jack. 
12 

13 

14  Q      What  is  your  present  business  address? 

15  A       1735  North  Lynn  Street,  Rosslyn,  Virginia 

16  22209. 

17  Q      And  where  are  you  currently  employed? 

18  A      With  the  Resolution  Trust  Corporation  as 

19  the  Inspector  General. 

20  Q      Can  you  give  me  a  brief  description  of  your 

21  employment  history  since  you  graduated  from  college? 

22  A      Most  of  my  career  has  been  with  the  U.S. 
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1  General  Accounting  Office  which  I  joined  in  February 

2  1964,  and  I  was  with  them  approximately  25  years. 

3  And  then  in  April  of  1990,  I  became  the  Inspector 

4  General  at  the  Resolution  Trust  Corporation,  so  I've 

5  been  with  them  approximately  5-1/2  years.   And  I  did 

6  have  one  year  in  1974  where  I  was  a  legislative 

7  assistant  to  Senator  Peter  H.  Dominick  of  Colorado. 

8  Q      And  what  positions  did  you  hold  at  GAO? 

9  A      Auditor,  audit  manager  and  uhimately 

10  becoming  a  member  of  the  senior  executive  service  at 

1 1  GAO  with  the  title  of  director  of  fraud  prevention 

12  and  audit  oversight. 

13  Q      Was  that  the  last  title  you  held  at  General 

14  Accounting  Office? 

15  A      I  believe  that  was  it,  yes. 

16  Q      During  the  period  March  through  August 

17  1994,  were  you  Inspector  General  at  the  RTC? 

18  A      Yes. 

19  Q      Are  you  aware  of  the  Committee's  request  -- 

20  excuse  me  ~  the  Committee's  document  request  that 

21  was  made  to  the  Office  of  Inspector  General  at  the 

22  Resolution  Trust  Corporation? 

1  A      Yes. 

2  Q      Did  you  conduct  a  search  for  responsive 

3  documents,  notes,  or  reports  or  memoranda? 

4  A      Yes. 

5  Q      Have  all  those  responsive  documents  been 

6  produced? 

7  A      Yes,  to  my  knowledge,  they  have.   Yes. 

8  Q      Were  there  any  documents  that  existed  at  a 

9  prior  time  that  has  since  been  responsive  to  the 

10  request  that  has  since  been  lost,  destroyed  or 

1 1  otherwise  disposed  of? 

12  A      Not  to  my  knowledge. 

13  Q      Have  you  spoken  with  anyone  other  than  your 

14  counsel  prior  to  the  deposition  with  regard  to  the 

15  deposition? 

16  A      Only  to  ask  those  who  have  been  through  the 

17  deposition  how  long  they  were  up  here,  how  many  hours 

1 8  they  spent.   But  not  the  substance  of  their 

19  depositions. 

20  Q      Any  other  discussions? 

21  A      Just  with  counsel. 

22  Q      Did  you  engage  in  any  preparation  for  the 
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1  deposition  for  ~ 

2  A      Yes.   On  the  day  which  I  guess  was,  you  say 

3  was  October  6th,  Friday,  when  we  received  notice, 

4  there  was  a  general  meeting  of  the  people  who  were 

5  going  to  be  deposed  sort  of  as  to  refresh  our 

6  memories  of  what  had  happened  a  year  or  so 

7  previously,  and  to  get  the  ground  rules  as  we 

8  understood  for  the  deposition. 

9  Q      How  many  people  got  together  for  this 

10  meeting? 

1 1  A      Let's  see.   It  would  have  been  myself,  and 

12  my  deputy  Steve  Switzer,  counsel  Patricia  Black, 

13  Clark  Blight,  the  assistant  Inspector  General  for 

14  investigation,  and  I  believe  the  two  women  who 

15  conducted  the  interviews  during  the  investigation  in 

16  question.   And  I  believe  our  counsel  was  there  also. 

17  Is  there  anyone  else  that  I'm  missing? 

18  MR.  GIBSON:    I  don't  think  so. 

19  THE  WITNESS:    I  think  that's  everyone. 

20  BY  MR.  O'CALLAGHAN: 

21  Q      As  Inspector  General  for  the  Resolution 

22  Trust  Corporation,  who  do  you  report  to? 

1  A      Under  the  legislation  that  created 

2  Resolution  Trust  Corporation,  as  amended,  I  report  to 

3  two  people.   And  first  of  all,  the  CEO  of  the 

4  Resolution  Trust  Corporation  and  that,  at  this 

5  moment,  in  an  acting  capacity  is  Jack  Ryan.   And 

6  secondly,  the  head  of  the  thrift  deposit  or 

7  protection  oversight  board,  who  is  the  Secretary  of 

8  the  Treasury  so  right  now  that's  Mr.  Rubin.    It's 

9  been  different  people  at  different  times  in  the  last 

10  5-1/2  years. 

11  Q      And  who  reports  directly  to  you? 

12  A      Basically  my  executives.  There  are  six  of 

13  them.   The  assistant  Inspector  General  for  audit  and 

14  investigation,  my  counsel,  my  deputy  and  two  other 

15  executives,  one  of  whom  handles  our  budget  and 

16  administrative  matters  and  the  other  who  handles 

17  audit  oversight  matters  involving  CPA  audits  that  are 

18  contracted  for  by  the  RTC.    He's  a  quality  assurance 

19  person.   Those  six  basically. 

20  Q      Okay.    During  the  period  March  through 

21  August  of  1994,  who  was  the  CEO  of  RTC? 

22  A      In  that  period,  it  would  have  been  Jack 
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1  Ryan  would  have  been  the  acting  CEO. 

2  Q      And  how  about  the  Secretary  of  the 

3  Treasury? 

4  A      That  would  be  Lloyd  Bentsen  at  that  point. 

5  Q      Okay.   And  you  just  mentioned  people  that 

6  report  to  you  in  different  positions.    If  you  could 

7  tell  me  who  the  people  were  during  that  time  period 

8  in  those  positions  that  were  reporting  to  you. 

9  A      Okay.   The  deputy  would  be  Steve  Switzer. 

10  Counsel,  Patricia  Black.   The  assistant  Inspector 

1 1  General  for  audit  would  be  Sharon  Vander  Vennet.   The 

12  assistant  Inspector  General  for  investigation,  Clark 

13  Blight.    The  assistant  Inspector  General  for  quality 

14  assurance  is  Bob  McGregor.   And  the  assistant 

15  Inspector  General  for  budget  and  administrative 

16  matters  is  Rex  Simmons. 

17  Q      Is  there  a  mechanism  in  place  that  assures 

18  that  the  Inspector  General's  office  maintains  its 

19  independence  from  the  main  Resolution  Trust 

20  Corporation? 

21  A      I  guess  there  are  several  mechanisms,  one 

22  of  which  is  the  Inspector  General  can  only  be  removed 
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1  by  the  President  of  the  United  States  and  another  is 

2  that  the  Inspector  General  has  its  own  ~  the  Office 

3  of  the  Inspector  General  has  its  own  appropriation 

4  from  the  Congress.    So  we  control  our  own  money  and 

5  we  cannot  be  removed  by  someone  in  RTC,  it  has  to  be 

6  the  President  of  the  United  States.   And  we  also 

7  control  our  own  space,  we  pay  rent  for  our  own  space 

8  where  we're  located.   We've  tried  to  make  ourselves 

9  as  independent  as  we  possibly  can. 

10  Q      Are  you  located  in  a  different  location 

1 1  than  the  main  Resolution  Trust  Corporation? 

12  A      Well,  the  main  Resolution  Trust  Corporation 

13  office  is  801  17th  Street,  Northwest  in  Washington. 

14  And  we  are  in  Rosslyn  for  the  most  part,  although  we 

15  do  have  some  staff  located  in  Washington  basically 

16  across  the  street  and  up  the  block  from  the  main 

17  building,  but  we  are  in  a  separate  location.   There 

18  are  Resolution  Trust  Corporation  people  in  the 

19  building  that  we  are  in  in  Rosslyn,  but  we  have  the 

20  entire  10th  floor  to  ourselves  in  a  secured  area. 

21  Q      Okay.    During  the  period  March  through 

22  August  1994,  was  Mr.  Ryan  the  sole  CEO? 
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1  A      Yes. 

2  Q      The  CEO  of  the  Resolution  Trust  Company,  is 

3  he  normally  kept  advised  of  ongoing  investigations? 

4  A      Well,  let's  see.   On  the  audit  side,  we 

5  send  him  all  draft  audit  reports  and  all  final  audit 

6  reports.   And  on  the  investigative  side,  he  gets 

7  briefings  on  investigations  as  he  requests  them,  and 

8  gets  copies  of  finished  investigative  reports  as 

9  appropriate.   A  lot  of  times  they  don't  rise  to  his 

10  level  and  so  he  doesn't  get  them.   So  it's  sort  of  on 

1 1  a  case-by-case  basis. 

12  Q      During  the  time  period  March  through  August 

13  1994,  did  you  receive  a  request  that  the  RTC 

14  Inspector  General's  office  participate  in  conducting 

15  an  investigation  to  aid  the  Office  of  Government 

16  Ethics  in  conducting  an  analysis  of  White 

17  House-Treasury  contacts? 

18  A      Yes. 

19  Q      And  when  did  you  receive  that  request? 

20  A      I  believe  we  received  that  request  the 

21  first  day  of  June  —  I'm  sorry,  first  day  of  July  is 

22  my  recollection.  And  there  should  be  a  letter  or  a 

14 

1  memo  that  was  sent  to  me  from  Mr.  Ryan  asking  that  we 

2  assist  the  Treasury  Inspector  General  and  which  in 

3  turn  was  working  for  the  Office  of  Government  Ethics 

4  in  conducting  an  investigation. 

5  Q      Had  you  been  told  any  time  in  March  that 

6  your  office  might  be  asked  to  ~ 

7  A      Yes. 

8  Q      ~  be  involved? 

9  A      Yes,  we  had  met  with  in  fact  the 

10  representatives  of  the  Office  of  Government  Ethics,  I 

1 1  believe  that  was  in  the  March  time  fi-ame,  with  the 

12  understanding  that  when  the  independent  counsel 

13  finished  his  work,  that  the  Office  of  Government 

14  Ethics  would  be  taking  over  and  doing  the 

15  investigation  through  the  two  Inspectors  General  at 

16  Treasury  and  RTC.    So  we  were  prepared  as  soon  as  we 

17  received  word  to  begin  that  investigation. 

1 8  Q      And  during  that  meeting  you  had  with  the 

19  OGE  in  March,  did  the  officials  Irom  the  OGE  define 

20  what  role  they  expected  the  two  Inspectors  General  to 

21  play  in  the  investigation? 

22  A      I  believe  they  did  in  the  sense  that  they 
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1  indicated  that  they  did  not,  OGE,  have  investigative 

2  capability,  and  therefore  would  be  relying  upon  the 

3  two  Inspectors  General  to  conduct  interviews  at 

4  Treasury  and  RTC  and  the  White  House  and  provide  the 

5  information  that  we  had  gathered  to  government  ethics 

6  office  for  its  determination  as  to  whether  there  had 

7  been  a  problem. 

8  Q      Okay.   And  were  there  any  discussions  of 

9  the  scope  or  timing  of  the  investigation  at  that 

10  time? 

11  A      I  think  to  my  recollection  it  was  a  case  of 

12  when  the  prosecutor  finishes,  we  would  like  the  IGs 

13  to  immediately  begin  their  investigation  and  provide 

14  us  with  the  resuhs.    I'm  not  sure  there  was  a  time 

15  frame  necessarily  associated  at  that  point  although  1 

16  know  that  the  at  some  point  it  was  made  known  that 

17  the  Secretary  of  the  Treasury  wanted  the  Office  of 

18  Government  Ethics  to  have  this  work  completed  and  an 

19  opinion  on  work  prior  to  Congressional  hearings  which 

20  were  scheduled  and  ~  so  that  Secretary  of  the 

21  Treasury  could  take  any  action  that  he  deemed 

22  appropriate  regarding  the  people  who  were  being 


1  investigated. 

2  Q      During  this  meeting,  do  you  have  any 

3  discussions  about  which  person's  conduct  might  be  the 

4  subject  of  the  investigation? 

5  A      I'm  not  really  remembering  whether  that 

6  came  up  at  that  particular  meeting,  but  I  think  it 

7  had  already  been  established  that  Mr.  Altman  and 

8  Ms.  Hanson  would  certainly  be  part  of  the  focus  of 

9  the  work  because  of  Mr.  Altman's  statement  at  a 

10  hearing  in  February,  I  believe,  that  he  had  had  a 

1 1  contact  with  the  White  House  on  Madison  matters  and 

12  Ms.  Hanson  had  been  with  him  at  that  meeting. 

13  Q      Okay.   And  who  is  Ms.  Hanson? 

14  A      She  was  the  general  counsel  at  the 

1 5  Department  of  the  Treasury. 

16  Q      March  of  1994,  did  you  have  an 

17  understanding  as  to  why  Secretary  Bentsen  asked  the 

18  Office  of  Government  Ethics  to  provide  Treasury  with 

19  an  analysis  with  regard  to  the  White  House-Treasury 

20  contacts  in  question? 

2 1  A      My  understanding  was  that  the  independent 

22  counsel  was  look  at  this  from  a  criminal  standpoint, 
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1  and  that  the  Secretary  of  the  Treasury  wanted  OGE  to 

2  look  at  it  to  see  if  any  ethics  rules  had  been 

3  violated  by  anybody  in  the  Department  of  the  Treasury 

4  in  their  dealings  with  the  White  House  and  if  so,  he 

5  would  then  take  appropriate  action. 

6  Q      Did  you  have  an  understanding  as  to  why  the 

7  Secretary  hadn't  gone  to  ask  people  within  Treasury 

8  to  conduct  an  investigation  or  do  a  review  of  the 

9  conduct  involved? 

10  A      My  understanding  was  that  he  wanted  someone 

1 1  from  outside  the  Department  of  the  Treasury  to  make 

12  an  independent  evaluation  of  the  situation  and  that 

13  was  the  Office  of  Government  Ethics. 

14  Q      Did  you  understand  as  to  why  he  wanted 

15  someone  outside  the  department  to  conduct  the  review 

16  or  analysis? 

1 7  A      Just  the  fact  that  it  would  appear  at  least 

18  to  be  a  more  independent  evaluation  if  done  outside 

19  the  Department  of  the  Treasury. 

20  Q      At  the  meeting  that  you  had  in  March  with 

21  people  from  OGE,  was  it  strictly  OGE  and  RTC  IG 

22  people  there,  were  there  people  from  other  agencies 


1  there? 

2  A      I  believe  it  was  just,  I  believe  it  was 

3  just  OGE  and  RTC  Inspector  General  people  just  to 

4  make  sure  that  we  were  agreeing  to  provide  assistance 

5  to  the  Treasury  IG  in  this  investigation  and  that  we 

6  would  be  ready  to  conduct  the  investigation  whenever 

7  the  independent  counsel  gave  the  word  that  they  were 

8  finished  with  their  work. 

9  Q      Were  you  given  the  impression  that  one  IG's 

10  office  would  be  taking  the  lead  or  whether  it  would 

11  be  an  equal  operation? 

12  A      The  way  the  request  was  worded  was  that  we 

13  would  be  assisting  the  Treasury  IG  office.   We  were 

14  involved,  I  believe,  primarily  because  there  were  a 

15  number  of  RTC  people  that  had  to  be  interviewed  as 

16  well  as  Treasury  and  White  House  people.   I  think  we, 

17  even  though  we  were  assisting,  I  think  we  felt  that 

18  we  were  providing  half  of  the  investigative  team  that 

19  would  be  involved,  and  that,  you  know,  we  would  be 

20  doing  presumably  about  half  the  work. 

21  Q      Conducting  half  the  interviews  and — 

22  A      Well,  as  it  worked  out  we  set  up  two  teams 
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1  of  interviewers,  and  for  the  most  part,  one  of  our 

2  investigators  and  one  of  Treasury's  IG  investigators 

3  would  team  up  for  interviews,  and  then  another  one  of 

4  our  investigators  and  another  one  of  their 

5  investigators  would  be  another  team  rather  than  a 

6  team  that  was  consisted  of  two  of  our  investigators 

7  and  two  of  the  Treasury  investigators.   So  that's  the 

8  way  for  the  most  part  that  went. 

9  Q      Okay.    I  don't  want  to  get  too  far  ahead  of 

10  myself  here  but  with  regard  to  having  one 

1 1  investigator  from  each  IG's  office  perform  as  a  team, 

12  whose  idea  was  that  to  set  that  up  in  that  fashion, 

13  if  you  recall? 

14  A      I  am  not  sure  whether  exactly  how  that  was 

15  arrived  at.   1  knew  there  was  some  meetings  with 

16  Clark  Blight  and  his  counterpart  at  Treasury  and  it 

17  may  have  been  agreed  to  in  those  sessions. 

18  Q      Agreed  to  by  the  people  who  were  running 

19  the  investigation? 

20  A      Yes. 

21  Q      When  was  the  first  time  that  RTC  people, 

22  people  from  the  RTC  IG's  office  had  discussions  with 


1  folks  from  the  Treasury  IG's  office  with  regard  to  I 

2  guess  prospective  investigation? 

3  A      There  is  a  chronology.   Do  we  have  it  with 

4  us  that  gives  the  date  of  that  first  meeting? 

5  Q      Do  you  recall  independently? 

6  A      I'm  thinking  it's  early  in  July,  maybe 

7  around  the  3rd  of  July. 

8  Q      Did  you  have  any  discussions  with  the 

9  Treasury  Inspector  General  on  the  phone  personally? 

10  A      Did  I? 

11  Q      Yes. 

12  A      Yes. 

13  Q      Before  July? 

14  A      Yes,  and  in  particular  very  early  in  June, 

15  there  had  been  a  question  raised  to  me  by  my  counsel 

16  Pat  Black  about  the  counsel  for  the  Treasury  IG.   And 

17  there  was  concern  there  that  her  position,  which  was 

18  really  within  the  Office  of  the  General  Counsel  even 

19  though  she  was  serving  the  Treasury  IG,  was  such  that 

20  it  might  give  the  appearance  of  a  problem  to  a 

21  neutral  observer  because  the  focus  of  the 

22  investigation  would  be  in  part  on  Jean  Hanson,  the 
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1  general  counsel. 

2  So  it  was  suggested  to  me  that  perhaps  I 

3  should  call  the  acting  IG  at  Treasury,  Bob  Cesca,  and 

4  see  if  that  were  not  a  problem  that  he  saw  that 

5  needed  to  be  addressed  and  to  offer  to  him  the 

6  services  of  my  general  counsel,  Patricia  Black,  if  he 

7  felt  that  would  be  an  acceptable  solution  to  what  may 

8  have  been  perceived  as  a  problem.    So  I  did  call  him 

9  early  in  June  either  around  the  first  or  second  of 

10  June  and  spoke  to  him  and  he  indicated  that  that 

1 1  arrangement  with  the  counsel  being  part  of  the 

12  general  counsel's  office,  the  IG's  counsel  being  part 

13  of  the  general  counsel's  office  had  been  the  way  they 

14  had  always  operated  as  an  IG  office.   And  so  he 

15  didn't  think  that  he  needed  to  change  that 

16  arrangement  at  that  point. 

17  Now,  he  ~  I'm  trying  to  recall  whether  he 

18  said  he  had  taken  action  or  was  going  to  take  action 

19  to  alleviate  that  situation  somewhat,  because  I  am 

20  aware  that  he  then  entered  into  an  agreement  with  the 

21  general  counsel  as  to  his  counsel's  role  during  this 

22  particular  investigation,  that  she  would  not  be,  that 


1  his  counsel  would  not  be  permitted  to  discuss  with 

2  anybody  in  the  general  counsel's  office  the 

3  particulars  of  the  investigation  and  that  there  would 

4  be  some  changes  in  how  his  counsel  was  rated,  that  he 

5  would  have  input  to  her  rating  subsequent  to  the 

6  investigation. 

7  So  I  believe  either  as  a  result  of  my  call 

8  or  someone  else's  call  or  his  own  thinking  on  the 

9  matter,  he  feh  a  change  in  ordinary  procedures  would 

10  be  made  but  that  she  would  still  stay  on  and  work  on 

1 1  this  investigation. 

12  Q      So  during  the  conversation  you  had  on  June 

13  1st  or  June  2nd  he  brought  up,  he  mentioned  that  he 

14  was  taking  steps  to  alleviate  any  problems  ~ 

15  A      I'm  having  difficulty  remembering  whether 

16  he  exactly  said  that  or  not,  but  I  know  that 

17  subsequently  he  did  take,  he  did  take  that  action. 

18  Q      I'm  going  to  show  you  a  document  Bates 

19  stamped  025256  to  you  and  your  counsel.   Take  a 

20  moment  to  —  actually,  before  I  ask  you  about  that,  I 

21  forgot  to  ask  you  about  your  educational  history.    I 

22  apologize. 
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A      Education  is  a  bachelor's  degree  from 
Duquesne  University  in  Pittsburgh  and  master's  degree 
from  George  Washington  University  here  in  Washington 
with  a  major  in  accounting.   And  I'm  a  certified 
public  accountant,  so  my  background  is  accounting. 

Q      Okay.   Thanks. 

(Witness  reviewed  the  document.) 

A      Yes,  I  have  seen  this  and  what  this  memo 
appears  to  be,  the  action  that  Mr.  Cesca  took  with 
regard  to  his  counsel  and  how  things  would  be  handled 
a  little  differently  for  this  particular 
investigation. 

Q      And  just  for  the  record,  what  I  showed 
Mr.  Adair  is  a  June  27th,  1994  memo  for  Jean  Hanson 
from  Robert  Cesca,  and  the  subject  is  provision  of 
legal  advice  and  services  to  OIG.    Do  you  recall  when 
you  first  saw  this  memo,  Mr.  Adair? 

A      No,  not  exactly.   I  don't. 

Q      Do  you  recall  how  it  was  brought  to  your 
attention? 

A      I  believe  ~  no,  I  really  don't  recall  how 
it  was  brought  to  my  attention. 


Q      Did  you  see  it  during  this  time  period? 

A      I  believe  I  did. 

Q      Okay. 

A      I  believe  I  did. 

MR.  PORTNOY:    What  time  period  is  that? 
THE  WITNESS:    Of  the  investigation  between 
June  and  August,  is  that  what  we're  talking  about,  I 
believe. 

BY  MR.  O'CALLAGHAN: 

Q      Yes.   Do  you  recall  whether  Mr.  Cesca  told 
you  he  would  send  you  a  copy  of  the  memo  before  you 
received  it? 

A      I  don't  recall  that. 

Q      Okay.   After  you  viewed  the  document  during 
the  June-August  time  period,  were  you  satisfied  with 
the  steps  that  had  been  taken  or  outlined  in  the 
memo? 

A      Well,  I  was  not  familiar  with  the  woman  who 
was  the  counsel  to  the  office  of  ~  I  didn't  know  ~ 
of  the  Inspector  General.   I  didn't  know  the 
relationship  that  she  had  with  the  IG.    He  seemed  to 
have  confidence  in  her  ability  to  function  under  this 
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1  arrangement,  and  ~ 

2  Q      So  what  was  her  name? 

3  A      Francine  Kemer.   And  to  me,  it  didn't  seem 

4  to  be  the  best  arrangement  simply  from  an  appearance 

5  standpoint.    People  could  question  the  fact  that 

6  while  we  were  investigating  jointly  the  actions  of 

7  the  general  counsel  of  the  Department  of  Treasury, 

8  that  a  member,  that  an  attorney  from  the  general 

9  counsel's  office  would  be  intimately  involved  in  the 

10  details  of  that  investigation  and  could  be  then, 

1 1  concern  could  have  been  raised,  well,  is  she  in  fact 

12  providing  information  on  the  investigation  back  to 

13  the  general  counsel  or  members  of  the  Office  of  the 

14  General  Counsel.    I  think  it  was  just  certainly 

15  something  that  would  raise  a  question  based  solely 

16  even  on  appearance's  sake. 

1 7  But  since  the  Treasury  IG  was  the  lead  on 

18  this  and  we  were  assisting  and  we  had  raised  the 

19  concern  and  Mr.  Cesca  seemed  to  think  that  this  was 

20  going  to  take  care  of  the  appearance  question,  we 

21  determined  to  continue  on  with  the  investigation  and 

22  hope  for  the  best. 


1  Q      Did  you  ever  hear  that  anyone  within 

2  Treasury  IG's  office  had  problems  with  Ms.  Kemer 

3  being  involved  in  the  investigation? 

4  A      1  think  I  did  hear  that  some  folks  were 

5  concerned.   I'm  not  sure  at  what  point  that  was  made 

6  known  to  me,  but  I  think  I  did  hear  that,  yes. 

7  Q      Do  you  recall  who  you  heard  it  from? 

8  A      No.    It's  more  a  general  sense  that  someone 

9  brought  it  to  my  attention  that  within  the  Treasury 

10  IG  itself  that  some  folks  may  have  been  concerned 

1 1  about  this  from  an  appearance  standpoint. 

12  Q      Was  that  brought  to  your  attention  before 

13  or  after  you  made  the  call  to  Mr.  Cesca  in  early 

14  June? 

15  A      I'm  not  sure.    I'm  not  sure  exactly  when 

16  that  was  brought  to  my  attention. 

17  Q      Do  you  recall  if  during  a  conversation  with 

1 8  Mr.  Cesca  you  brought  up  the  fact  that  you  had  heard 

19  that  people  in  his  own  office  had  concerns  about  it? 

20  A      I  don't  remember  if  I  said  that. 

21  Q      Did  Mr.  Switzer  ever  express  concerns  to 

22  you  about  Ms.  Kemer' s  role? 
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1  A      Well,  yes.    I  think  Mr.  Switzer  and  counsel 

2  Patricia  Black  and  assistant  IG  Clark  Blight,  I  think 

3  all  of  us  were  somewhat  concerned  at  this 

4  arrangement,  you  know,  that  this  could  be  a  problem. 

5  Q      Are  you  aware  of  anyone  else  who  expressed 

6  a  problem  with  the  arrangement  with  Ms.  Kemer  being 

7  involved  with  the  investigation? 

8  A      I  believe  my  counsel  Patricia  Black 
indicated  that  in  her  discussions  with  OGE, 
government  ethics,  that  they  also  had  a  concern  about 
this  arrangement  and  that  they  also  may  have  called 
or  were  planning  to  call  Mr.  Cesca  and  ask  him  if 
there  could  be  something  done  about  that  particular 
arrangement. 

Q      So  as  far  as  you  know,  there  are  people 
from  RTC  IG's  office  who  had  problems  with  it. 
People  from  RTC  IG,  Treasury  IG  and  people  from  OGE 
also  had  problems  with  it? 

A      Yes. 

Q      The  problem  was  that  ~  let  me  withdraw 
that  question. 
Did  you  have  discussions  with  anyone  from 
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1  OGE  with  regard  to  Ms.  Kemer' s  participation  in  the 

2  investigation? 

3  A      I  personally  did  not,  but  as  I  said,  I  know 

4  my  counsel  advised  me  that  she  had  had  these 

5  discussions,  and  that  OGE  had  concerns  about  it,  the 

6  arrangement. 

7  MR.  PORTNOY:    Can  you  establish  a  time 

8  frame  for  those  concerns,  or  would  you  rather  I  do 
this  on  subsequent  questioning? 

MR.  O'CALLAGHAN:    Well,  I  think  we 
established  we're  talking  about  the  time  frame  June 
through  August  of  '94. 

MR.  PORTNOY:    It  would  be  significant 
whether  those  concerns  were  expressed  prior  to  this 
memorandum  being  drafted  or  after. 

BY  MR.  O'CALLAGHAN: 
Q      How  about  March  through  August  of  '94? 
A      The  concerns  of  OGE? 

MR.  PORTNOY:    That's  correct. 

THE  WITNESS:    In  our  chronology  which  I 
should  have  brought,  I  know  there  were  some  meetings 
between  my  counsel  and  Office  of  Government  Ethics 
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1  people  prior  to  the  June,  beginning  of  June.    I 

2  believe  that  may  have  been  when  these  concerns  were 

3  discussed,  but  I  suppose  I  should  defer  to  my  counsel 

4  and  to  whatever  statement  she  may  have  already  made 

5  on  this.    My  belief  and  understanding  is  that  my 

6  counsel  had  spoken  to  OGE  sometime  between  the  March 

7  and  June  1st  time  frame,  and  that  —  and  then  my  call 

8  was  made  early  in  June  and  that  that  memorandum 

9  obviously  is  dated  toward  the  latter  part  of  June. 

10  BY  MR.  O'CALLAGHAN: 

11  Q      So  the  concerns  expressed  by  OGE  were 

12  brought  up  in  the  March  meeting? 

13  A      Somewhere  between  the  March  -  not  that 

14  first  ~  I  don't  recall  it  was  brought  up  in  the 

15  March  meeting  that  I  attended,  but  I  believe  it  was 

16  in  a  subsequent  meeting  that  my  counsel  may  have  had 

17  with  Office  of  Government  Ethics. 

1 8  Q      The  way  you  heard  about  it  was  through  your 

19  counsel  Pat  Black? 

20  A      Yes.    I  believe  that's  what  led  to  her 

21  asking  me  if  I  would  call  Bob  Cesca  and  see  if  we 

22  couldn't  come  to  a  different  arrangement  or  where  my 

30 

1  counsel  would  serve  Bob  Cesca  and  would  serve  as 

2  counsel  for  the  entire  investigation  and  ask  Francine 

3  to  step  aside  with  this  particular  investigation. 

4  Q      After  you  received  the  June  27th 

5  memorandum,  which  I  just  showed  you,  did  you  express 

6  to  Mr.  Cesca  any  opinion  as  to  whether  this  memo  took 

7  care  of  the  problems  that  you  perceived  with 

8  Ms.  Kemer's  involvement  in  the  investigation? 

9  A      I  don't  recall  that  I  did.    I  don't  think 

10  so. 

11  Q      Okay.   You  still  had  misgivings;  correct? 

12  A      Yes.   I  mean,  at  a  minimum  from  an 

13  appearance  standpoint  her  being  involved  in  the 

14  investigation  simply  wouldn't  look  particularly 

15  appropriate  to  anyone  looking  at  it  from  the  outside. 

16  Q      Okay.   Thanks. 

17  A      But  as  he  had  told  me  that  this  is  the  way 

18  they've  always  operated  and  he  didn't  intend  to 

19  change  except  with  that  modification  and  the  fact 

20  that  they  had  the  lead  on  this  and  that  he  knew  her 

21  and  he  worked  with  her  and  apparently  trusted  her  to 

22  conduct  herself  in  an  appropriate  manner.   I  went 
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1  with  his  judgment  on  this  at  that  point. 

2  Q      Okay.   Do  you  recall  the  first  formal 

3  meeting  you  had  with  people  from  Treasury  IG's 

4  office? 

5  A      That  I  was  involved  in?   It  would  have  been 

6  I  believe  the  5th  of  July. 

7  Q      Was  this  after  you  had  been  given  the 

8  go-ahead  by  Mr.  Fiske  to  ~ 
A      Yes,  we  had  been  given  the  go-ahead  I 

believe  June  30th  and  I  believe  a  July  1st  letter 
came  in  from  Mr.  Ryan  asking  us  to  help  the  Treasury 
IG.    And  then  I  think  we  had  the  Fourth  of  July 
weekend  or  whatever  that  was,  and  then  on  the  5th,  we 
had  our  meeting  at  the  Treasury  Department  to  sort  of 
kick  this  investigation  off. 

Q      And  who  attended  that  meeting? 

A      Well,  let's  see,  I  was  there,  my  deputy, 
Steve  Switzer,  my  counsel,  Patricia  Black.   I  believe 
Clark  Blight  was  there  from  our  side.   And  then  from 
their  side.  Bob  Cesca,  Francine  Kemer  and  I  believe 
Jim  Cottos,  who  was  Clark  Blight's  counterpart  on  the 
investigative  side.   And  I'm  not  sure  exactly  who  — 
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1  there  may  have  been  a  few  other  people  there  as 

2  well.   They're  slipping  my  memory  at  the  moment. 

3  Q      And  to  the  best  you  can  recall,  what  were 

4  the,  what  was  the  substance  of  the  meeting,  what 

5  discussions  were  held? 

6  A      We  wanted  to  determine  things  like  the  time 

7  frames  for  the  investigation  and  who  should  be 

8  interviewed  and  who  would  make  the  arrangements  for 
the  interviews  of  Treasury  people  and  the  RTC  people 
and  the  White  House  people,  basically  what  that  was 
about.   Also,  some  questions  about  getting  documents 
from  the  White  House  and  I  believe  Treasury  folks 
that  would  impact  on  the  investigation. 

Q      Starting  with  that,  what  were  the 
discussions  involving  getting  documents  from  the 
White  House  and  Treasury? 

MR.  PORTNOY:    What's  the  relevance  to  the 
resolution,  Mike? 

MR.  O'CALLAGHAN:    Okay.   The  relevance  of 
the  resolution,  Jim,  is  to  establish,  to  find  out 
what  mechanisms  was  put  together  and  who  had  contacts 
with  the  White  House  and  the  Treasury  with  regard  to 
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1  the  investigation  information  that  was  reviewed 

2  during  the  investigation  including  people  involved 

3  with  what  access  to  the  transcripts. 

4  MR.  PORTNOY:    But  there  is  no  allegation 

5  anywhere  in  this  matter  or  no  issue  raised,  as  I 

6  understand  it,  in  the  resolution  concerning  the 

7  transmittal  of  documents  from  the  White  House  or  the 

8  Treasury  to  the  Inspectors  General.   So  I  would  just 

9  ask  that,  rather  than  going  into  a  long  inquiry  into 

10  that  process,  we  stick  with  the  issue  of  who  might 

1 1  have  had  contact. 

12  MR.  O'CALLAGHAN:    Who  might  have  had 

13  contact  with,  in  connection  with  getting  documents 

14  from  those  two  agencies  or  the  White  House  and  the 

1 5  Treasury. 

16  MR.  PORTNOY:    The  identity  of  individuals 

17  who  may  have  had  contact  with  the  White  House  and 

18  Treasury  is,  I  suppose,  tangentially  relevant,  but 

19  the  process  of  document  production  from  the  White 

20  House  or  Treasury  to  the  Inspector  General's  office 

21  is  way  off  to  the  side. 

22 MR.  O'CALLAGHAN:    In  order  to  understand 
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1  the  process  of  how  it  was  done,  you  have  to  know  who 

2  was  involved  in  the  process.   Do  you  agree  with  that, 

3  yes  or  no? 

4  MR.  PORTNOY:    How  what  was  done? 

5  MR.  O'CALLAGHAN:    How  the  document 

6  production  was  done. 

7  MR.  PORTNOY:    The  document  production  is 

8  not  at  issue  here. 

9  MR.  O'CALLAGHAN:    What  was  your  objection? 

10  MR.  PORTNOY:    My  objection  is  that  the 

11  document  production  is  not  at  issue  here.   That's 

12  precisely  the  point,  but  go  ahead  and  ask  your 

13  question. 

14  BY  MR.  O'CALLAGHAN: 

15  Q      I  was  attempting  to  ask  you  about 

16  discussions  that  evolved  in  the  meeting  with  regard 

17  to  getting  documents  from  the  White  House  and  the 

1 8  Treasury. 

19  A      Right.    Okay.    We  had  written  a  joint  memo 

20  on  July  1st  signed  by  Bob  Cesca  and  my  deputy,  Steve 

2 1  Switzer,  because  I  was  out  of  the  office  July  1  st,  to 

22  Lloyd  Cutler  asking  for  documents  relevant  to  the 
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1  investigation  which  I  believe  had  already  been 

2  provided  to  the  Hill.    And  Francine  Kemer  had  been 

3  in  contact  with  representatives  at  the  White  House 

4  regarding  production  of  those  documents  is  my 

5  recollection.   So  that  was  discussed. 

6  Q      That  she  had  been  in  contact? 

7  A      With,  I  believe,  Jane  Sherburne  and  another 

8  woman  working  for  Lloyd  Cutler. 
Q      Was  this  previous  to  the  July  5th  meeting 

she'd  been  in  contact  with  him? 
A      Yes,  yes. 

Q      Have  you  ever  learned  what  the  contents  of 
the  discussions  between  Ms.  Kemer  and  Ms.  Sherburne 
and  the  other  woman  at  the  White  House  were? 

MR.  PORTNOY:    Regarding  transmittal  of 
White  House  documents? 

THE  WITNESS:    Regarding  the  documents  or 
regarding  everything. 

BY  MR.  O'CALLAGHAN: 
Q      Regarding  White  House  documents. 

MR.  PORTNOY:    Again,  I'm  going  to  object. 

What  is  the  possible  relevance? 
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1  MR.  O'CALLAGHAN:    Please  answer. 

2  MR.  PORTNOY:    Wait,  I'd  like  to  make  my 

3  point  on  the  record.   The  transmittal  of  White  House 

4  documents  to  the  Inspectors  General  is  completely 

5  outside  the  scope  of  the  resolution.    If  you  want  to 

6  ask  who  was  involved  in  contacts,  that's  fine,  but 

7  the  contacts  regarding  transmittal  of  White  House 

8  documents  to  the  Treasury  has  no  bearing  whatsoever 

9  on  the  issues  that  are  addressed  in  the  resolution. 

10  MR.  O'CALLAGHAN:    Okay.    Maybe  I  can  solve 

1 1  your  problems,  Mr.  Portnoy. 

12  BY  MR.  O'CALLAGHAN: 

13  Q      If  you  can  just,  did  you  ever  become  aware 

14  of  what  the  contents  of  the  discussions  were  between 

15  Ms.  Kemer  and  Ms.  Sherbume  and  the  other  woman  at 

16  the  White  House? 

17  A      Yes. 

18  Q      Including  any  discussions  that  involved 

19  possible  arrangements  with  regard  to  transfer  of 

20  information  between  the  White  House  and  the  IG's 

21  office  during  the  investigation? 

22  A      Yes,  and  in  addition  to  the  aforementioned 
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1  discussion  regarding  documents  that  would  be  made 

2  available,  there  was  discussion  about  the  conduct  of 

3  the  interviews  of  the  White  House  personnel,  and 

4  apparently  the  White  House  had  agreed  that  it  would 

5  make  its  personnel  available  for  interview.   They  had 

6  asked,  however,  that  White  House  attorneys  or  an 

7  attorney  or  attorneys  be  permitted  to  sit  in  on  those 

8  interviews. 

9  And  secondly,  that  they'd  asked  that 

10  transcripts  of  the  ~  or  copies  of  the  interviews 

1 1  that  were  conducted  of  Treasury  and  RTC  people, 

12  they'd  asked  that  those  be  provided  to  the  White 

13  House.    So  those  two  requests  that  were  tied  into  the 

14  making  available  of  the  White  House  people  to  be 

15  interviewed.   And  I  remember  that  we,  the  RTC  folks, 

16  objected  to  that  kind  of  an  arrangement  saying  that 

17  we  didn't  think  it  would  be  appropriate  for  the 

18  RTC  ~  excuse  me  ~  for  the  White  House  attorneys  to 

19  sit  in  on  these  interviews  other  than  the  personal 

20  attorney  of  the  person  being  interviewed  which  my 

21  understanding  is  always  permissible. 

22 And  we  didn't  think  it  was  appropriate  to 


1  provide  the  transcripts  or  copies  of  interviews 

2  during  the  course  of  the  investigation  because  that 

3  is  not  something  that  is  normally  done  in  any 

4  investigation  that  we  were  aware  of.    So  we  objected 

5  to  that,  to  both  of  those  provisions. 

6  Q      How  was  that  presented  during  the  meeting? 

7  A      Well,  we  just  that  said  we  didn't  think 

8  that  arrangement  would  be  appropriate  and  it  needed 

9  to  be  discussed  further  between  our  offices  and  the 

10  White  House  with  the  hope  that  they.  White  House, 

1 1  would  agree  to  still  make  these  people  available  for 

12  interviews  without  these  other  stipulations  so  ~ 

13  that  they  would  get  transcripts  and  they  would  be 

14  able  to  sit  in  on  the  interviews. 

15  Q      Did  anyone  express  the  view  that  they 

1 6  thought  it  would  be  a  good  idea  for  White  House 

17  personnel  to  sit  in  on  the  interviews  is  the  first 

18  question? 

19  A      No,  not  that  I  recall.  No  one  said  that 

20  would  be  a  good  idea  that  I  recall. 

21  Q      And  how  about  providing  copies  of  the 

22  transcripts? 
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A      I  don't  recall  that  anyone  thought  that  was 
a  particularly  good  idea,  certainly  not  from  the  RTC 
office.   And  as  I  recall,  what  was  agreed  to  was  that 
we  would  have  our  counsels,  Patricia  Black  and 
Francine  Kemer,  meet  with  Mr.  Cutler's 
representatives,  Jane  Sherburne  and  there  may  have 
been  another  woman  counsel  whose  name  escapes  me,  to 
sort  of  try  and  reach  an  agreement  that  we  would  be 
able  to  conduct  the  interviews  without  having  to 
provide  transcripts  or  have  White  House  attorneys 
sitting  in  on  the  meetings,  and  there  was  a  NAFTA 
meeting  later  in  the  day  between  those  people, 
Francine  Kemer  and  Patricia  Black  and  Jane  Sherburne 
and  I  believe  one  other  woman  from  the  White  House 
staff  to  discuss  those  issues. 

Q      And  were  you  ever  made  aware  of  what  was 
discussed  in  the  meeting? 

A      Yes,  and  my  counsel  advised  me  then  I 
believe  the  next  day  that  she  had  objected  to  the 
requests  of  the  White  House  with  transcripts  and  to 
sit  in  on  the  meetings.   She  said  she  objected 

strongly  to  that  and  that  there  was  indication  that  1 
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might  be  called  by  someone  from  the  White  House  if, 
you  know  ~  in  other  words,  they  might  go  over  her 
head  to  me  to  plead  their  case  in  this  matter.   And 
so  she  wanted  to  alert  me  to  that. 

And  I  believe  it  was  the  next  day  of  the 
6th  that  several  things  happened.   We  did  receive  a 
letter,  1  believe,  from  Lloyd  Cutler  saying  that  they 
would  make  the  documents  available  and  I  never  did 
receive  a  phone  call  from  the  White  House,  but  I  did 
note  that  as  the  interviews  began,  and  1  believe  they 
began  the  7th  of  July,  that  the  White  House  did  not 
sit  in  on  any  of  the  interviews  of  White  House  people 
and  it  was  my  understanding  that  an  agreement  had 
been  reached  that  White  House  would  make  the  people 
available,  we  would  not  have  any  White  House  people 
sitting  in  on  the  interviews  and  we  would  not  turn 
over  the  transcripts.   I  thought  that  the  issue  had 
been  resolved. 

Q      Was  there  a  specific  agreement  between 
anyone  involved  in  the  investigation,  anyone  who 
reached  an  agreement  with  the  White  House  that  you're 
aware  of? 
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1  A      Was  there  a  specific  agreement,  you  mean 

2  other  than  - 

3  Q      There  was  the  meeting  with  Pat  Black  and  ~ 

4  A      Francine  and  the  White  House. 

5  Q      And  the  White  House  where  Pat  Black  made  it 

6  known  that  she  objected  to  the  people  sitting  in  also 

7  to  the  release  of  the  transcripts? 

8  A      Right. 

9  Q      Was  there  any  subsequent  conversations 

10  where  those  issues  were  resolved? 

11  A      I  thought  they  had  been  resolved  at  that 

12  meeting  in  the  sense  that  we  didn't  have  a  request 

13  for  further  meetings.   We  had  made  our  objection 

14  known.    They  had,  next  day,  written  to  us  in  a  letter 

15  signed  by  Lloyd  Cutler  saying,  okay,  here  are  the 

16  documents  and  then  in  the  interviews  that  ensued, 

1 7  there  was  no  attempt  by  the  White  House  to  have  their 

18  people  sit  in  on  the  meetings  as  they  wished.   So  my 

19  understanding  or  belief  was  that  this  had  been 

20  resolved,  that  the  White  House  had  agreed  to  abide  by 

21  the,  to  our  objections  --  agreed  to  our  objections 

22  and  withdrawn  their  requests  in  those  two  areas. 


1  Q      And  just  for  clarity,  turning  to  Document 

2  006272,  two-page  document,  on  the  second  page, 

3  006273,  for  the  record,  it's  a  two-page  document  on 

4  White  House  stationary  dated  July  6th  addressed  to 

5  Robert  Cesca  and  ~  Robert  P.  Cesca  and  John  J. 

6  Adair,  and  it's  signed  by  ~  appears  to  be  signed  by 

7  Lloyd  Cutler. 

8  Is  that  the  letter  you  are  referring  to? 

9  A      Yes.    It  says  1  discussed  yesterday  with 

10  Francine  Kemer  and  Patricia  Black  that  the  White 

1 1  House  is  providing  these  documents  pursuant  to  the 

12  following  agreements.   It  lists  some  things  that  they 

13  wanted  us  to  do  in  terms  of  not  making  copies  and  so 

14  forth.    So  we  thought  as  a  result  of  the  meeting  that 

15  we  now  had,  we  were  receiving  the  documents  and  we 

16  had  taken  care  of  the  other  concerns  about  White 

17  House  people  sitting  in  on  the  interviews  and 

18  receiving  a  copy  of  the  transcripts. 

19  Q      Did  the  Treasury  Inspector  General  and  RTC 

20  Inspector  General  both  receive  copies  of  the 

21  documents  from  the  White  House? 

22  A      Yes,  1  mean,  it's  to  both  of  us  ~  well. 
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1  I'm  sorry.    Did  we  both  receive  copies  of  the 

2  documents? 

3  Q      Correct,  yes. 

4  A      Let's  see.   My  understanding  is  the 

5  documents  may  have  been  produced  as  a  matter  of 

6  expediency  to  the  Treasury  because  they're  right  next 

7  door  and  we're  in  Rosslyn,  and  then  would  be  made 

8  available  to  our  investigators  and  Treasury,  I 
believe.   I  don't  think  they  sent  copies  to  each  of 
us,  but  I  couldn't  swear  to  that. 

Q      The  Inspector  General's  office  at  Treasury? 

A      I  believe  they  sent  it  to  the  Inspector 
General's  office  at  Treasury  and  then  we  were  to  get 
access  to  them  and  review  them. 
(Recess.) 
BY  MR.  O'CALLAGHAN: 

Q      Mr.  Adair,  you  said  you  received  a 
transmittal  letter  from  the  White  House  on  July  6th? 

A      Yes. 

Q      Saying  that  they  were  going  to  provide  you 
with  documents? 

A      Yes. 


1  Q      Did  you  ever  hear  that  Mr.  Cutler  made  a 

2  request  to  Mr.  Bentsen  for  copies  of  the  transcripts 

3  in  and  around  that  time  period? 

4  A      No. 

5  Q      Did  you  ever  become  aware  that  copies  of 

6  the  transcripts  were  delivered  to  members  of  the 

7  general  counsel's  office  at  Treasury  in  July  of  1994? 

8  A      No.    I  mean,  other  than  when  we  learned 

9  that  they  had  gone  to  the  White  House,  are  you 

10  referring  to  that? 

1 1  Q      Well,  let  me  ~  well,  the  question  is,  when 

12  did  you  learn  that  copies  of  the  transcripts  went  to 

13  the  White  House? 

14  A      That's  the  question. 

15  Q      That's  not  the  question,  that's  a  different 

16  question. 

17  A      Okay.   Sorry. 

18  Q      I'll  ask  you  that  one  now. 

19  A      You  want  that  to  be  the  question? 

20  Q      Just  to  get  context  of  the  date  when  you 

21  learned  it. 

22  A      Let's  see,  July  26th  is  when  we  learned 
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1  that  the  copies  of  the  transcripts  had  gone  to  the 

2  White  House. 

3  Q      And  what  date  did  the  copies  of  the 

4  transcripts  go  to  the  White  House,  as  far  as  you 

5  know? 

6  A      My  understanding  is  that  they  went  July 

7  23rd,  which  would  be  a  Saturday.   We  had  a  meeting  on 

8  July  26th  at  my  office  in  Rosslyn  with  the  Treasury 

9  IG  and  his  folks,  and  he  advised  us  pretty  much  at 

10  the  opening  that  over  the  weekend  he  had  received  a 

1 1  phone  call,  I  think  it  was  Saturday  night,  that 

12  said  ~  I  believe  it  was  from  Ed  Knight.    He  said  it 

13  was  from  Ed  Knight  saying  that  the  Secretary  Bentsen 

14  wanted  to  send  the  transcripts  to  Mr.  Cutler,  but 

15  wanted  to  make  sure  that  it  was  all  right  with  the 

16  Inspector  General.   And  Mr.  Cesca,  I  believe,  said  he 

17  contacted  his  counsel,  Francine,  and  they  agreed  that 

18  it  would  be  all  right  to  do  that  so  the  documents  had 

19  been  sent  over  the  23rd  is  what  he  advised  us. 

20  Q      What  was  your  reaction  to  that? 

21  A      I  guess  I  was  very  surprised,  somewhat 

22  stunned,  in  fact.    I  had  just  got  —  I  had  been  out 
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1  of  the  office  the  day  before  on  Monday,  which 

2  happened  to  be  not  only  my  birthday  but  my  30th 

3  wedding  anniversary.  And  so  I  was  just  getting 

4  back  ~ 

5  Q      Congratulations  — 

6  A      ~  from  a  long  weekend,  so  it  was  the  first 

7  thing  I  heard.   And  I  was  trying  to  understand  the 

8  implications  of  all  of  this  and  thinking  about  how 

9  this  would  be  perceived  by,  you  know,  by  the 

10  Congress,  by  the  newspapers  and  so  forth.   And  of 

1 1  course,  this  was  also  the  beginning  of  the  hearings 

12  on  the  House  side  and  we  had  set  up  a  television  set 

13  in  my  conference  room  so  we  could  work  and  keep  an 

14  eye  on  what  was  going  on  with  regard  to  the 

15  hearings. 

16  But  1  know  we  were  all  very  much  surprised 

17  and  1  believe  my  counsel  asked  Bob  Cesca  did  she  hear 

1 8  him  right  that  the  transcripts  had  in  fact  gone  to 

19  the  White  House  because  it  would  have  been  all  of  our 

20  understanding  that  that  was  not  going  to  happen  until 

21  the  investigation  was  completed,  the  report  had  been 

22  written.   And  so  we  were  all  surprised  that  he  had 
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1  pretty  much  unilaterally  decided  that  the  transcripts 

2  could  go  over.    Probably  within  the  next  20  to  30 

3  minutes  or  maybe  within  the  hour,  as  we  were  watching 

4  the  hearings,  Mr.  Cutler  made  it  known  to  the 

5  Committee  that  he  had  in  fact  received  the 

6  transcripts.   So  it  was  certainly  not  anything  they 

7  were  keeping  secret.  They  readily  admitted  they  had 

8  received  the  transcripts  in  preparation  for  their 
appearance  at  the  hearing. 

So  we  were  very  much  surprised,  but  we  were 
very  close  to  finishing  and  issuing  a  report  which  we 
had  a  deadline  to  issue  it  by  the  end  of  that  week. 
And  so  we  simply  continued  on  with  our  work  and  were 
very  pleased  to  see  when  the  newspapers  did  report  it 
that  it  was  reported  as  something  that  the  Treasury 
IG  had  done,  without  any  mention  that  we  were  in  any 
way  involved  because  we  certainly  didn't  think  that 
was  appropriate  and  we  didn't  want  to  be  a  part  of 
it. 

Q      If  I  could  ask,  why  didn't  you  think  it  was 
appropriate? 

A      Well,  I  guess,  as  I  mentioned,  it's  just 


1  something  that  is  not  done  in  the  course  of  ordering 

2  an  investigation,  to  turn  over  transcripts  ~  it's 

3  not  something  that  we  or  I  think  any  other  IG  would 

4  normally  do.    We  wanted  to  do  this  investigation  by 

5  the  book,  and  do  it  appropriately  so  that  it  would 

6  not  be  subject  to  questioning  by  others,  and  we 

7  thought  we  had  reached  that  agreement.  That  was 

8  basically  our  concern  was  that  the  investigation  be 
done  in  accordance  with  the  book  and  that  was  simply 
something  that  was  outside  the  normal  operations. 

Secondly,  we  had  not  had  an  opportunity  to 
go  through  and  redact  anything  that  needed  to  be 
redacted  in  the  materials  in  the  transcripts,  so 
which  I  don't  think  had  really  even  occurred  to 
Mr.  Cesca  at  that  point  that  maybe  there  was 
something  that  had  to  be  redacted,  at  least  he  didn't 
indicate  it. 

Q      So  he  considered  that? 

A      I  don't  think  he  considered  it.    In  fact, 
in  a  later  meeting  I  think  he  indicated,  well,  that 
really  had  not  occurred  to  him,  that  he  should  check 
with  us  to  see  if  there  was  any  reason  that  we 
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1  shouldn't  turn  the  transcripts  over.    I  got  E-mails 

2  and  phone  calls  that  day  from  RTC  people, 

3  particularly  Ellen  Kulka  called  and  I  believe 

4  Mr.  Cutler  had  mentioned  her  transcript  as  part  of 

5  his  testimony.    She  was  very  upset  that  he  somehow 

6  had  gotten  access  to  her  transcript  and  she  brought 

7  up  the  issue  of  redactions  and  wanted  to  know  if  they 

8  had  already  been  redacted  and  I  said  no,  they  had 

9  not.    And  she  wanted  to  meet  with  Mr.  Cesca  and 

10  Treasury  folks,  and  I  said  I  would  arrange  for  such  a 

1 1  meeting. 

12  Q      I'm  sorry.    And  who  is  Ms.  Kulka? 

13  A      She  was  the  general  counsel  at  the  RTC  at 

14  the  time.   She's  since  resigned,  but  I  told  her  that 

15  our  office  had  nothing  to  do  with  turning  over  the 

16  transcripts  to  the  White  House.   And  she  asked  if  I 

17  could  arrange  a  meeting  with  the  Treasury  IG  and  his 

18  people  so  that  she  could  express  her  concerns  about 

19  what  had  happened  and  what  needed  to  be  done,  and  I 

20  agreed  to  do  that. 

2 1  Q      Were  you  upset  with  Mr.  Cesca  for  the 

22  release  of  the  transcripts? 


1  A      I  guess  I  was  very  much  surprised  and 

2  stunned  that  that  had  happened.   I  don't  know  that  I 

3  was  upset  at  him  in  the  sense  that  I  didn't  know  what 

4  pressures  he  was  under  from  within  his  organization 

5  and  why  he  had  to,  why  he  felt  he  had  to  do  that. 

6  That  this  was  ~  I  mean,  I  wasn't  angry  with  him,  if 

7  that's  what  you  are  saying.    I  was  just  kind  of 

8  disappointed  that  this  had  happened,  particularly 

9  that  we  hadn't  been  consulted  on  the  matter. 

10  Q      Did  he  give  you  his  reasoning  for  releasing 

1 1  the  transcripts  at  the  time? 

12  A      I  believe  he  indicated  at  the  time  that 

13  since  most  of  the  interviews  had  been  completed  and 

14  since  the  Secretary  of  the  Treasury  had  discussed 

15  this,  it  was  his  understanding  with  Mr.  Cutler  and 

16  Mr.  Cutler  needed  transcripts  to  prepare  for  his 

17  testimony  at  the  hearing  that  he  had  determined  that 

1 8  on  his  own,  that  that  was  okay  to  give  him  the 

19  transcript. 

20  Q      Okay.   With  regard  to  the  issue  of  redacted 

21  materials  or  redacting  materials,  were  the 

22  transcripts  redacted  at  a  later  time? 
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1  A      Yes. 

2  Q      And  for  what  purpose  and  if  you  could  tell 

3  me  what  was  redacted? 

4  A      Well,  Ellen  Kulka,  as  1  mentioned,  wanted 

5  to  meet  on  this  matter,  and  so  she  came  to  my  office 

6  and  1  believe  this  was  the  28th,  Thursday  the  28th, 

7  which  would  have  been  two  days  later,  the  morning  of 

8  the  28th.   And  in  that  meeting  were  Mr.  Cesca  and  his 

9  counsel,  Francine  Kemer,  Ellen  Kulka  and  two  or 

10  three  of  her  people  and  myself  and  my  counsel, 

1 1  Patricia  Black,  I  believe  Clark  Blight  and  perhaps 

12  Mr.  Switzer.   Some  of  these  people  were  in  and  out. 

13  1  don't  think  Mr.  Switzer  was  there.   I  think  he  may 

14  have  been  on  leave  at  that  point,  but  whoever  was 

15  working  on  this  from  our  side,  for  the  most  part,  we 

16  had  those  people  there. 

17  She  told  the  Treasury  people  she  was  very 

18  unhappy  that  they  had  released  the  transcripts,  and 

19  she  indicated  that  there  was  material  in  there  that 

20  needed  to  be  redacted.  And  there  was  —  a  discussion 

21  ensued  and  what  we  said  was  well,  this  report  we 

22  planned  to  have  issued  the  next  day,  it  was  Friday 


1  the  29th.   And  so  we  said  well,  well,  what  we  agreed 

2  to  was  that  she  would  leave  a  couple  of  her  people 

3  there  to  read  through  all  of  the  transcripts  and 

4  suggest  where  redactions  needed  to  be  made, 

5  particularly  where  they  related  to  the  criminal 

6  referrals  involving  Madison  Guaranty. 

7  And  their  folks  did  stay,  as  did  we  all,  1 

8  think,  until  about  1 1:00  or  so  that  night  going 

9  through  the  transcripts  and  I  believe  Patricia  Black 

10  had  the  final  say  on  what  we  would  accept  in  the  way 

1 1  of  suggested  deletions.   And  1  think  we  went  along 

12  with  the  vast  majority  of  what  they  had  suggested  be 

13  redacted,  and  I  believe  in  the  next  morning  the  final 

14  redactions  were  completed  and  that  —  on  the  29th, 

15  and  the  report  was  then  issued  with  redactions. 

16  Q      Other  than  the  release  of  the  transcripts 

17  to  the  White  House,  are  you  aware  that  unredacted 

18  transcripts  were  released  to  anyone  outside  of  RTC  IG 

19  or  Treasury  IG's  office?  This  is  previous  to  July 

20  23rd. 

21  A      I  guess  I  don't  know  if--  1  don't  think 

22  so. 
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1  MR.  O'CALLAGHAN:    I'd  like  to  show  you  a 

2  document  Bates  stamped  366.   Counsel,  can  take  a  look 

3  at  it,  too.    It's  a  one-page  document.   It's  an 

4  interoffice  memo  dated  July  18  -  18  July  1994,  6:24 

5  p.m.  from  Francine  Kemer  to  James  Cottos.    Subject 

6  is  delivery  of  transcripts. 

7  (Witness  reviewed  the  document.) 

8  Q      First,  let  me  ask  you  a  couple  quick 

9  questions.   Had  you  ever  been  told  that  Ms.  Kemer 

10  supplied  Mr.  Schmalzbach  and  the  office  of  assistant 

1 1  general  counsel  for  administration  in  Treasury  with 

1 2  copies  of  unredacted  transcripts? 

13  A      No. 

14  Q      Have  you  ever  seen  this  document  before? 

15  A      I  don't  believe  so,  no,  I  have  not.    I  do 

16  remember  now  that  we  asked  each  witness  to  verify 

17  their  own  transcript. 

18  Q      So  you're  aware  of  that? 

19  A      That  -- 

20  Q      Transferral? 

21  A      In  that  sense,  the  transcript  went  to  the 

22  people  who  were  interviewed  so  that  they  could 


1  certify  they  were  correct  when  they  made  changes. 

2  But  no,  I  have  not  seen  this  or  I'm  not  aware  that 

3  transcripts  were  made  available  to  the  assistant 

4  general  counsel  for  administration. 

5  Q      Does  the  fact  that  Ms.  Kemer  was  supplying 

6  the  Office  of  General  Counsel  with  copies  of 

7  unredacted  transcripts,  is  that  something  that  you 

8  would  have  expected  the  Treasury  IG's  office  to 

9  inform  RTC  IG's  office  before  -  either  before  or 

10  after  it  was  done? 

1 1  A      First,  I  wouldn't  expect  that  they  would  do 

12  that. 

13  Q      Why  is  that? 

14  A      Because  the  investigation  was,  involved  the 

15  general  counsel.   And  so  to  give  transcripts  of  what 

16  other  people  were  saying  to  the  general  counsel 

17  strikes  me  as  inappropriate. 

18  MR.  PORTNOY:    Just  to  clarify,  that 

19  doesn't,  that  E-mail  doesn't  say  the  transcripts  were 

20  given  to  the  general  counsel,  does  it? 

21  THE  WITNESS:   That  is  true.   It  says  to  the 

22  assistant  general  counsel  for  administration  who 
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1  obviously  -- 

2  BY  MR.  O'CALLAGHAN: 

3  Q      Is  a  member  of  the  general  counsel's 

4  office? 

5  A      Is  a  member  of  the  general  counsel's 

6  office. 

7  Q      If  the  transcripts  were  given  to  the 

8  assistant  general  counsel  for  administration,  would 

9  that  constitute  a  communication  or  transfer  of 

10  information  with  regard  to  the  substance  of  the 

1 1  investigation,  in  your  view? 

12  A      Well,  the  substance  of  the  investigation,  I 

13  think  probably  over  90  percent  of  the  substance  of 

14  the  investigation  is  represented  by  what  people  told 

15  us  in  interviews  as  contained  in  the  transcripts.   So 

16  the  answer  would  be  yes. 

17  Q      Did  you  ever  hear  that  Ken  Schmalzbach,  the 

18  assistant  general  counsel  for  administration  in 

19  Treasury,  may  have  received  or  —  received  the 

20  transcripts  before  July  13th,  1994,  before  the  13th 

21  of  July?   This  says  the  18th. 

22  A      Says  the  18th.   No. 
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1  Q      Do  you  recall  if  you  had  any  conversations 

2  with  Francine  Kemer  on  the  19th  of  July? 

3  A      The  19th  of  July.    I'm  trying  to  recall. 

4  Would  that  have  been  ~ 

5  Q      It  would  have  been  a  Tuesday. 

6  A      There's  a  meeting  in  there  somewhere  with 

7  the  independent  counsel's  office.   Do  you  recall  what 

8  the  --  I  guess  I  don't  recall. 

9  Q      Just  trying  to  refresh  your  recollection  as 

10  to  whether  ~  let  me  show  you  a  dpcument  Bates 

1 1  stamped  534.    It's  a  message  pad,  copied  three 

12  messages  from  a  message  pad  for  Ms.  Kemer.   The  last 

13  entry  is  for  Francine  dated  7/19,  9:56  in  the  morning 

14  it  says  "Joanne  King,  RTC  Jack  Adair's  office." 

15  A      Returned  your  call.   Joanne  King  returned 

16  your  call. 

17  Q      Do  you  know  who  Joanne  King  is? 

1 8  A      Joanne  is  my  secretary.   But  1  don't  know 

19  what  that  would  have  been. 

20  Q      This  call  was  on  the  19th  and  you  said  that 

21  you  didn't  recall  being  told  about  whether  the 

22  transcripts  were  delivered  to  the  general  counsel's 
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1  office? 

2  A      Right. 

3  Q      And  I'm  just  showing  you  this  and  wanted  to 

4  know  if  it  refreshed  your  recollection  whether 

5  Ms.  Kemer  told  you  on  the  19th  or  any  time  during 

6  that,  near  that  time  ~ 

7  A      No,  she  sure  did  not. 

8  Q      In  relation  to  the  investigation  that  was 

9  conducted  by  the  two  IGs'  offices,  is  there  a 

10  chronology  or  draft  report  that  was  prepared? 

1 1  A      Yes.    I  think  on  the  22nd  of  July  a  draft 

12  report  went  to  Secretary  Bentsen  and  I  believe  also 

13  to  the  Office  of  Government  Ethics  which  is  basically 

14  a  chronology  of  the  contacts  that  were  made. 

15  Q      Okay.   And  who  was  the  chronology  prepared 

16  by? 

17  A      Well,  1  guess  it  was  prepared,  I  want  to 

18  say  pretty  much  jointly  with  joint  input  from  the  two 

19  staffs  of  the  Treasury  and  RTC  IG  offices.   I'm  not 

20  exactly  sure  who  would  have  physically  put  the 

2 1  material  into  the  computer  for  it. 

22 Q      I  just  meant  with  regard  to,  you  know,  the 
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1  staff  members  who  were  working  on  the  substance  of 

2  it,  making  decisions  on  it? 

3  A      Yeah,  I  think  both  IG  offices  were  involved 

4  in  that. 

5  Q      After  the  draft  was  delivered  to 

6  Mr.  Bentsen  and  — 

7  A      And  the  government  ethics,  I  believe  Jane 

8  Ley  of  government  ethics. 

9  Q      Just  refresh  your  recollection  quickly, 

10  this  is  a  Document  414  which  is  a  July  22nd  letter. 

1 1  A      Okay. 

12  Q      Does  that  refresh  your  recollection  as  to 

13  who?  The  Bates  is  414. 

14  (Witness  reviewed  the  document.) 

15  A      Okay.    So  we  sent  it  officially  to 

16  Mr.  Potts,  director  of  government  ethics,  but  I 

17  suspect  Jane  Ley  was  the  person  who  actually  review-ed 

18  it  and  I  think  gave  us  comments. 

19  Q      Okay.    So  after  it  was  sent  to  OGE,  you 

20  received  comments  on  it? 

21  A      I  believe  so.    I  believe  1  recall  seeing 

22  comments  from  somewhere,  I've  seen  comments  from  Jane 
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1  Ley  on  it.   Now,  as  to  exactly  whether  it  was  before 

2  the  draft  or  after  the  draft  now  I'm  having  trouble 

3  remembering  when  that  would  have  been.   So  I  guess  I 

4  shouldn't  say  ft)r  sure  it  came  after  that. 

5  Q      Well,  after  the  draft  on  the  22nd  was 

6  delivered  to  OGE  and  to  Treasury,  were  any  subsequent 

7  changes  made  to  it? 

8  A      I  believe  so.    I  think  there  was  at  least 

9  one  interview  that  hadn't  been  done  at  that  point, 

10  and  I  think  some  of  the  people  made  changes  to  their 

1 1  transcripts,  you  know,  some  people  were  interviewed, 

12  reviewed  their  transcripts  and  said  wait  a  minute,  I 

13  don't  think  I  said  this,  this  needs  to  be  changed  and 

14  so,  yes,  there  were  changes. 

15  Q      And  were  there  any  changes  made  by  the 

16  Office  of  Government  Ethics  as  to  the  report,  the 

1 7  chronology? 

18  A      I  don't  know  if  they  made  changes  to  it.   I 

19  think  they  may  have  asked  questions  or  asked  for 

20  clarifications  along  those  lines.    1  mean,  it  was  our 

21  report,  so  they  wouldn't  have  made  changes  to  it. 

22  They  might  have  discussed  that  something  needed  to  be 
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1  clarified  or  there  may  be  gaps  that  they  wondered 

2  about.   That  sort  of  thing. 

3  Q      Okay.    I'd  like  to  show  you  a  document 

4  Bates  stamped  02479  through  02482. 

5  (Witness  reviewed  the  document.) 

6  MR.  O'CALLAGHAN:    Let  me  know  when  you've 

7  had  a  chance  to  review  it.    I'll  ask  you  some 

8  questions. 

9  (Witness  reviewed  the  document.) 

10  THE  WITNESS:   These  are  suggested  changes 

1 1  by  Secretary  ~  these  are  suggested  changes  from  the 

12  Secretary's  review  team  is  what  it  says.   Okay. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      Okay.   Just  ~  you  can  hold  on  to  that. 

15  I'm  going  to  ask  you  a  couple  questions.   Just  for 

16  identification  purposes,  it's  a  multipage  document 

17  with  a  fax  cover  page,  date  line  July  25th,  1994. 

1 8  Have  you  ever  seen  this  document  before? 

19  A      I  believe  I  have,  yes. 

20  Q      Have  you  seen  the  cover  page  before? 

21  A      I  think,  I  believe  I  have,  I  believe  so.    I 

22  was  not  in  the  office  this  day,  it  being  my 
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1  anniversary,  but  I'm  sure  I  have  seen  this. 

2  Q      And  -- 

3  MR.  PORTNOY:    Excuse  me,  sir.    "This" 

4  being? 

5  THE  WITNESS:    This  being  the  - 

6  MR.  PORTNOY:    The  cover  sheet  or  the 

7  inside? 

8  THE  WITNESS:    Well,  I  believe,  I'm  certain 

9  I've  seen  the  inside.    I  don't  know  that  I  would  have 

10  seen  the  cover  sheet.   It  might  have  been  removed  and 

1 1  I  just  don't  recall. 

12  BY  MR.  O'CALLAGHAN: 

13  Q      Okay.    What's  after  we  get  past  the  cover 

14  sheet,  what's  contained  in  this  document? 

15  A      It  appears  to  be  a  number  of  suggested 

16  changes  to  the  draft  report  on  a  page-by-page  basis. 

17  Q      Okay.   There  are  in  or  around  July  25th 

18  or  ~  I  guess  you  weren't  in  July  25th,  the  day 

19  after,  did  you  receive  revisions  to  the  draft 

20  chronology? 

21  A      Well,  I'm  sure  the  draft  was  revised,  and 

22  I'm  sure  if  it  was  revised  I  would  have  received  a 


1  copy.   As  to  which,  if  any,  of  these  changes  were 

2  made  ~ 

3  Q      I'm  not  asking  about  the  ultimate  changes, 

4  I'm  just  asking  about  whether  you  received  revisions 

5  in  the  form  that  appear  in  this  document? 

6  A      You  are  saying  did  I  receive  ~ 

7  Q      Suggested  revisions. 

8  A      Did  I  receive  this  document  or  did  I 

9  receive  a  draft,  a  revised  draft  that  included  these 

10  changes? 

1 1  Q      Well,  why  don't  we  just  start  with  did  you 

12  receive  documents  of  this  nature  after  July  25th  that 

13  listed  suggested  revisions  to  the  draft? 

14  A      I  believe  I  did  receive  this.    I  did  see 

15  this,  yes. 

16  Q      You  saw  this  particular  one? 

17  A      Right. 

18  Q      Did  you  receive  any  other  documents  similar 

19  to  this  that  also  contained  changes? 

20  A      I'm  thinking  that  I  received  something  with 

2 1  suggested  changes  fi-om  the  Office  of  Government 

22  Ethics.   I'm  thinking  we  received  that  based  on  their 
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1  review  of  the  draft  report.   There  may  have  been  some 

2  questions  or  comments  as  well,  and  I  believe  my 

3  thinking  upon  seeing  this  was  we  may  or  may  not 

4  accept  the  suggested  changes  depending  on  what  our 

5  belief  is.    So  that's  how  I  viewed  them,  as 

6  suggestions. 

7  Q      Did  you  receive  any  suggested  revisions 

8  from  any  other  offices.  Treasury  IG's  office  or  from 

9  Treasury  general  counsel's  office? 

10  A      I  don't  believe  we  received  anything  that  I 

1 1  was  aware  of  from  Treasury  general  counsel's  office 

12  suggesting  changes.   The  Treasury  IG's  office 

13  certainly  had  input  into  whatever  changes  might  have 

14  been  made  in  the  final,  just  as  we  did,  in  the  final 

1 5  product,  I  should  have  said. 

16  Q      So  as  far  as  you  know,  there's  suggested 

17  changes  and  ~  changes  made  between  July  22nd  and  the 

1 8  issuance  of  the  final  report,  suggestions  were  made 

19  by  OGE,  RTC  IG's  office  and  Treasury  IG's  office? 

20  A      Yes. 

2 1  Q      Are  you  aware  of  any  other  offices  or 

22  agencies  that  made  suggested  changes  or  revisions  to 
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1  the  draft? 

2  A      I  am  not. 

3  Q      I'd  like  to  show  you  a  document  Bates 

4  stamped  01495  and  it  looks  like  there's  an  8  after 

5  that. 

6  (Witness  reviewed  the  document.) 

7  A      Okay.    I've  not  seen  this  prior  to  this 

8  time. 

9  Q      For  the  record,  July  29th,  1994  memorandum 

10  for  Kenneth  R.  Schmalzbach  from  R.  Peter  Rittling. 

1 1  Subject  is  review  of  the  OGE's  final  chronology  of 

12  White  House  contacts.   Do  you  know  who 

13  Mr.  Schmalzbach  is? 

14  A      My  understanding  is  that  he's  in  the  Office 

15  of  General  Counsel  of  the  Treasury  and  I  believe  he 

16  was  Francine  Kemer's  boss. 

17  Q      After  looking  at  this  document,  which  reads 

18  the  OGE  incorporated  many  of  our  recommended  changes 

19  in  the  final  chronology,  and  some  of  the  recommended 

20  changes  were  typographical  errors  and  some  were 

21  substantive  changes. 

22  Does  this  refresh  your  recollection  as  to 
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1  whether  the  Office  of  General  Counsel  made  edits  or 

2  changes  to  the  draft  chronology? 

3  A      As  to  whether  the  Office  of  General  Counsel 

4  made  changes. 

5  Q      The  Treasury,  correct. 

6  MR.  PORTNOY:    For  the  record,  you're  asking 

7  his  recollection  be  refreshed  with  a  document  that  he 

8  never  - 

9  MR.  O'CALLAGHAN:    I'm  asking  about  the 

10  information. 

1 1  MR.  PORTNOY:    That  he  never  saw  before. 

12  MR.  O'CALLAGHAN:    I'm  asking  about  the 

13  information  in  the  document. 

14  THE  WITNESS:   Can  you  rephrase  or  repeat 

15  the  document,  please? 

16  BY  MR.  O'CALLAGHAN: 

17  Q      Sure.    After  looking  at  the  document  and 

18  the  information  contained  in  it,  does  it  reft-esh  your 

19  recollection  whether  you  ever  heard  that  the  Office 

20  of  General  Counsel,  Treasury  contributed  to  editing 

21  the  IG's  chronology  that  was  prepared  for  the 

22  investigation? 


1  A      No.    I  guess  whoever  this  review  team  was 

2  that's  mentioned,  Secretary's  review  team  is 

3  mentioned  in  the  other  document. 

4  Q      I'm  not  asking  you  to  make  a  conclusion 

5  with  regard  to  other  documents.   Looking  at  this 

6  document  solely,  which  indicates  Peter  Rittling  is 

7  also  in  the  Office  of  General  Counsel,  his  amendment 

8  to  Mr.  Schmalzbach. 

9  A      Okay.    I  didn't  know  that. 

10  Q      The  question  was  —  I  guess  my  next 

1 1  question  is,  are  you  surprised  that  edits  were  made 

12  by  the  Office  of  General  Counsel  to  the  chronology? 

13  A      Well,  they  weren't  made,  they  were 

14  suggested,  apparently  suggested  by  what  I'm  piecing 

15  together  is  that  the  document  you  showed  me 

16  previously  that  mentions  the  Secretary's  — 

17  Q      Actually,  I'd  like  you  to  -- 

18  A      Okay.   Am  I  surprised  at  what,  now? 

19  Q      Just  focusing  on  this  memorandum  which 

20  indicates  that  there  were  --  recommended  changes  to 

2 1  the  final  chronology  were  incorporated  by  the  Office 

22  of  Inspector  General's  office. 
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1  MR.  PORTNOY:    Were  incorporated  or  were  ~ 

2  THE  WITNESS:   That's  what  it  says. 

3  MR.  O'CALLAGHAN:    The  first  sentence,  that 

4  they  were  incorporated. 

5  MR.  PORTNOY:    Okay. 

6  BY  MR.  O'CALLAGHAN: 

7  Q      Would  you  ~  could  you  read  back  what  I 

8  just  said. 

9  (The  reporter  read  the  record  as  requested.) 

10  BY  MR.  O'CALLAGHAN: 

1 1  Q      Okay.   That  recommended  changes  made  by 

12  Office  of  General  Counsel.    Would  that  be  surprising 

13  to  you  that  general  counsel  had  had  that  kind  of 

14  input? 

15  A      Yes,  it  would  be  a  surprise  to  me  that 

16  general  counsel  would  have  been  involved  in  providing 

17  input  into  the  suggested  changes,  yes. 

18  Q      And  why  is  that? 

19  A      Well,  because  obviously  Jean  Hanson  being 

20  the  general  counsel  and  this  being  a  review  of  her 

21  activities  with  regard  to  Treasury- White  House 

22  contacts,  I  would  have  thought  that  the  general 
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1  counsel's  office  would  have  stayed  away  from  this 

2  particular  draft  report. 

3  Q      And  did  they  participate  in  contributing  to 

4  the  draft  report  or  suggesting  edits  that  were 

5  eventually  incorporated?  Would  that  have  been 

6  against  the  spirit  of  the  reason  Mr.  Bentsen  asked 

7  independent  groups  to  run  the  investigation? 

8  MR.  PORTNOY:    Objection.   You  are  asking 

9  the  witness  to  speculate  about  Mr.  Bentsen's  purposes 

10  and  he  has  no  idea  what  Mr.  Bentsen's  purposes  were. 

1 1  MR.  O'CALLAGHAN:    I  asked  him  earlier  about 

12  his  understanding  of  why  he  asked  outside  people  to 

13  run  the  investigation  and  he  gave  his  understanding. 

14  And  I'm  asking  if  conduct  of  this  nature  goes  against 

15  that. 

16  MR.  PORTNOY:    It  would  be  appropriate  -- 

17  MR.  O'CALLAGHAN:    ft's  an  appropriate 

18  question. 

19  MR.  PORTNOY:    -  if  it's  in  some  way 

20  contrary  to  his  understanding  of  the  purpose  of  the 

21  investigation.   But  it's  not  appropriate  to  ask  the 

22  witness  if  it's  contrary  to  somebody  else's 
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1  understanding  of  the  investigation. 

2  MR.  O'CALLAGHAN:    The  question  was  properly 

3  asked  about  whether  or  not  Mr.  Adair  was  of  the  ~  if 

4  it  is  his  understanding  that  if  the  Office  of  General 

5  Counsel  contributed  to  the  chronology  or  revisions. 

6  Let  me  start  that  over  again.   Here's  the  ~  I'll 

7  rephrase  the  question.    It  will  probably  be 

8  essentially  the  same  question.   I  still  believe  it's 

9  appropriate. 

10  BY  MR.  O'CALLAGHAN: 

1 1  Q      What  was  your  understanding  —  I'll  ask  you 

12  again.   What  was  your  understanding  as  to  why 

1 3  Secretary  Bentsen  asked  the  OGE  to  conduct  the 

14  analysis  of  the  appropriateness  of  the  Treasury- White 

15  House  contacts? 

16  A      Well,  so  that  there  would  be  an  independent 

17  and  objective  review  by  some  entity  outside  the 

1 8  Department  of  the  Treasury  of  Treasury-White  House 

19  contacts. 

20  Q      Okay.    And  if  the  Office  of  General 

21  Counsel,  Treasury  had  been  involved  in  making  changes 

22  to  the  draft  chronology,  according  to  your 
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1  understanding  of  Secretary  Bentsen 's  reason  for 

2  asking  other  people  to  do  the  investigation,  would 

3  that  activity  have  been  against  the  spirit  of  the 

4  reason  for  Secretary  Bentsen's  asking  the  people  to 

5  do~ 

6  MR.  PORTNOY:    Just  to  clarify,  the  record 

7  doesn't  reflect  that  the  Office  of  the  General 

8  Counsel  was  involved  in  making  changes.   The  witness 

9  testified  that  he  viewed  these  as  suggestions  that 

10  the  Inspectors  General  either  accepted  or  didn't 

1 1  accept  at  their  own  instance  and  I  just  want  that  to 

12  be  clear. 

13  THE  WITNESS:    Well,  you  are  basically 

14  asking  me  to  speculate  what  Secretary  Bentsen  was 

15  thinking  of  here  in  his  initial  decision  to  have  the 

16  Office  of  General  —  Government  Ethics  involved  and 

17  then  in  turn  to  what  appears  to  be  -  well,  I  can't 

18  even  speculate  on  that.    In  terms  of  did  he  ask  the 

19  general  counsel's  office  to  provide  comments.   And  I 

20  just  don't  know  quite  how  to  answer  because  I  don't 

21  quite  know  what  was  going  through  his  mind  at  the 

22  time  or  whether  he  directed  this  review  by  general 
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1  counsel. 

2  We  never  know,  when  we  get  a  report  to  the 

3  head  of  the  agency,  whether  the  head  of  the  agency 

4  takes  the  time  to  read  it  or  not  or  just  delegates  it 

5  to  the  gatekeeper  or  whoever  their  special  assistant 

6  is  to  handle  it.    I  think  my  answer  is  that  I  would 

7  have  expected  that  the  Office  of  General  Counsel 

8  would  have  stayed  removed  from  this  report  as  it 

9  could  have  simply  because  Jean  Hanson  was  one  of  the 

10  people  being  investigated  in  this  matter.   So  it 

1 1  would  have  surprised  me  to  know  that  the  general 

12  counsel  was  providing  its  suggested  changes  to  the 

13  report.   And  we  did  not  know  that.    I  did  not  know 

14  that. 

15  MR.  O'CALLAGHAN:    Thanks. 

16  MR.  PORTNOY:    Just  to  clarify,  you  said 

17  that  you  didn't  know,  not  that  no  one  ~ 

18  THE  WITNESS:    I  do  not  know  that  and  1 

19  don't  believe  anyone  in  our  office  was  aware  of  that 

20  either.   They  would  have  told  me  of  that.    I  think 

21  someone  would  have  said  the  Office  of  the  General 

22  Counsel  was  involved  in  this. 


1  MR.  O'CALLAGHAN:    I  think  we've  had 

2  testimony  from  people  in  your  office  that  they  had  no 

3  knowledge  either. 

4  BY  MR.  O'CALLAGHAN: 

5  Q      I'd  like  to  direct  your  attention  again  to 

6  July  26th,  the  day  when  I  believe  you  said  Mr.  Cesca 

7  informed  members  of  your  group  that  the  transcripts 

8  had  been  released  to  the  White  House.    Did  he  tell 

9  you  exactly  the  process  that  was  involved  in 

10  releasing  the  transcripts  to  the  White  House,  how  it 

1 1  came  to  be? 

12  A      He  indicated  to  me  that  he  had  received  a 

13  phone  call  Saturday  night,  I  think  he  said  about 

14  10:30,  somewhere  in  that  vicinity,  and  I  believe  he 

15  said  it  was  from  Ed  Knight,  that's  my  recollection, 

16  who  was  the  special  assistant  to  Secretary  Bentsen  or 

17  some  such  title,  saying  that  the  Secretary  wanted  to 

18  provide  the  transcripts  to  the  White  House,  provided 

19  the  Inspector  General  didn't  have  an  objection  to 

20  that.   And  I  believe  Mr.  Cesca  indicated  that  he 

21  checked  with  his  counsel,  Francine  Kemer,  and  that 

22  they  decided  that  the  transcripts  could  be  released. 
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1  Q      Did  he  say  how  Secretary  Bentsen  came  to 

2  want  to  provide  the  transcripts  to  the  White  House? 

3  A      I  believe  that  he  indicated  to  me  that 

4  Mr.  Cutler  had  asked  Secretary  Bentsen  for  the 

5  transcripts  because  he  was  scheduled  to  testify  on 

6  the  26th,  that  day  in  fact,  and  felt  he  needed  the, 

7  to  have  the  information  from  all  the  people  who  had 

8  been  interviewed  to  prepare  himself  to  testify. 

9  Q      Did  he  tell  you  that  Mr.  Cutler  personally 

10  made  the  request  to  Mr.  Bentsen,  if  you  recall? 

11  A      I  guess  I  had  that  impression.   Whether  he 

12  actually  said  that  or  not,  that  was  my  impression, 

13  that  Mr.  Cutler  and  Mr.  Bentsen  may  have  -  but  I  may 

14  be  wrong  on  that.   It's  just  an  impression  I  had.   It 

15  may  have  been  handled  at  a  lower  level. 

16  Q      Okay.    Was  this  your,  this  is  what 

17  Mr.  Knight  told  Mr.  Cesca,  just  to  be  clear? 

18  A      That  the,  I  believe  Mr.  Knight  told 

19  Mr.  Cesca  that  Secretary  Bentsen  wanted  to  provide 

20  the  transcripts  to  Mr.  Cutler  provided  that  was  all 

21  right  with  the  Inspector  General. 

22 MR.  GIBSON:    And  that,  of  course,  is  based 


1  on  what  Mr.  Cesca  told  you. 

2  THE  WITNESS:    Yes.   That's  my  recollection 

3  of  what  he  told  me. 

4  MR.  PORTNOY:    So  we're  in  triple  hearsay. 

5  BY  MR.  O'CALLAGHAN: 

6  Q      Did  he  tell  you  how  the  transcripts  were 

7  brought  over  to  the  White  House,  did  he  deliver  them, 

8  did  somebody  else? 

9  A      I  don't  recall  how  they  were  delivered. 

10  Q      Do  you  know  if  they  were  delivered  by  the 

1 1  Inspector  General's  office  or  by  another  office  in 

12  Treasury? 

13  A      You  know,  I  saw  a  letter  I  believe  from  a 

14  Mr.  McHale. 

15  Q      I  can  show  you,  it's  Document  6877. 

16  A      Okay.   That's  the  letter. 

17  Q      July  23rd  letter  to  Jane  Sherburne  from 

18  Stephen  McHale.   But  just  at  the  time,  did  he  tell 

19  you  how  they  were  delivered  or  did  he  just  say  they 

20  were  brought  over? 

21  A      I  don't  recall  whether  he  indicated  how 

22  they  were  delivered,  just  that  they  were  provided  to 
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1  the  White  House  on  the  23rd. 

2  Q      Okay.   Did  you  ever,  have  you  since  learned 

3  how  they  were  delivered  or  were  handled,  what  office 

4  handled  the  transfer  of  the  transcripts? 

5  A      We  saw  subsequently  the  letter  from 

6  Mr.  McHale,  from  the  general  counsel's  office  which 

7  says  this  is  being  delivered  by  hand  to  the  White 

8  House,  but  again  that  doesn't  ~  it  says  "enclosed 

9  are  copies  of  the  transcripts,"  which  would  imply 

10  that  Mr.  McHale  had  the  transcripts  to  be  sent. 

11  Q      I  guess  independent  of  the  letter. 

12  A      No,  I  don't  know  how  they  got  to  the  White 

1 3  House,  just  that  they  were  provided. 

14  Q      Okay.    When  you  first  saw  the  letter,  did 

15  you  have  any  reaction  that  once  again,  the  general 

16  counsel's  office  was  involved? 

17  A      I  guess  my  reaction  at  that  point  was  it 

18  looked  like  the  general,  that  Mr.  McHale  of  the 

19  general  counsel's  office  may  have  been  in  possession 

20  of  the  transcripts  at  some  point.    If  you  could 

2 1  interpret  that  from  reading  the  letter  that,  since, 

22  "enclosed  are  copies  of  the  transcripts,"  that  he 


1  may  have  had  the  transcripts  in  his  possession,  but  I 

2  wasn't  exactly  sure  who  had  what  at  that  point. 

3  It  was  clear  that  the  White  House  already 

4  had  them  and  quite  possible  that  the  general 

5  counsel's  office  had  them  as  well.   I  think  by  the 

6  time  we  saw  this,  this  was  the  week  the  report  was 

7  being  finalized,  and  I'm  not  sure  what  my  reaction 

8  was  at  that  point.    Probably  at  that  point  nothing 

9  was  surprising  me  about  where  the  transcripts  were. 

10  Q      Okay.   I'd  like  to  show  you  a  document, 

11  it's  multipages,  begins  06107  and  goes  all  the  way 

12  through  to  06128. 

13  (Witness  reviewed  the  document.) 

14  A      This  is  a  strange  date. 

15  Q      That's  basically  going  to  be  my  only 

16  question  on  it.   One  of  the  few  questions  on  the 

17  document.   On  the  fax  cover  sheet  there's  a  date 

18  3/23/94,  it's  to  you  from  Stuart  Rick,  who  I  believe 

19  is  from  the  Office  of  Government  Ethics.   And  there's 

20  also  a  fax  line  that  says,  it  looks  like  3/23/94  as 

21  well. 

22  A      It  does,  indeed.   But  inside  there  are 
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1  comments  on  the  draft  report. 

2  Q      Which  is  dated  7/26/94;  is  that  right? 

3  A      Yes. 

4  MR.  PORTNOY:    Could  the  record  reflect  that 

5  the  internal  comments  don't  seem  to  have  the  same  fax 

6  line  that's  on  the  cover  page. 

7  MR.  O'CALLAGHAN:    Actually,  I  think  they 

8  do,  Jim.    It's  just  not  as  clear.   So  it's  the  same 

9  document  as  far  as  I  know  and  it's  also  sequentially 

10  the  same  in  the  Bates  as  they  were  produced.   So  it 

1 1  appears  to  be  the  same  fax  line  across  throughout. 

12  That's  why  the  question  was  being  raised  whether. 

13  MR.  PORTNOY:    I  couldn't  see  it  from  here. 

14  THE  WITNESS:   You  want  speculation  on  the 

15  3/23? 

16  BY  MR.  O'CALLAGHAN: 

17  Q      Just  if  you  have  any  idea. 

1 8  A      That  appears  to  have  been  around  the  time 

19  we  had  our  first  meeting  with  the  Office  of 

20  Government  Ethics  people  in  that  March  time  frame  and 

21  perhaps  they  had  faxed  something  to  us  in  March  and 

22  then  used  the  same  cover,  but  then  what  would  that. 
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1  that  wouldn't  account  for  this. 

2  Q      Okay.    Well,  actually,  I'd  like  to  also  -- 

3  A      I  don't  know. 

4  Q      I'd  like  to  ~  I  think  the  cover  sheet  also 

5  says  it's  only  six  pages. 

6  A      So  it's  --  clearly,  the  cover  sheet  doesn't 

7  belong  with  what's  attached. 

8  Q      Okay. 

9  A      I  guess  we  don't  have  an  answer  for  that. 

10  Q      Looking  at  pages  06108  through  061 1 1,  is 

1 1  this  an  example  of  a,  suggested  changes  that  were 

12  given  to  you  by  Office  of  Government  Ethics? 

13  A      Yes,  this  appears  to  be,  as  it  says, 

14  comments  that  they  have  about  the  draft  report. 

15  Q      And  it  also  says  they're  fi-om  Pat  Black  as 

16  well.   Did  she  work  with  anyone  at  OGE  in  making 

17  revisions? 

18  MR.  PORTNOY:    I  believe  it  says  to  Pat 

19  Black. 

20  THE  WITNESS:    It's  to  Francine  Kemer  and 

21  Pat  Black  from  Jane  Ley. 

22  BY  MR.  O'CALLAGHAN: 
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1  Q      I  see.   Thank  you.    Following  the  meeting 

2  on  the  26th  of  July  when  Mr.  Cesca  informed  you  that 

3  the  transcripts  had  been  delivered  to  the  White 

4  House,  did  you  have  any  subsequent  conversations  with 

5  him  with  regard  to  the  transfer  of  the  transcripts? 

6  A      Not  that  1  recall.  As  I  said,  1  was 

7  pleased  that  he  had  indicated  in  the  story  that 

8  appeared  in  the  newspapers  that  it  was  his  decision 

9  and  that  we  weren't  involved  in  the  decision.   I 

10  think  if  he  had  indicated  otherwise,  I  might  have  had 

1 1  some  conversations  with  him  about  that. 

12  (Recess.) 

13  BY  MR.  O'CALLAGHAN: 

14  Q      During  July  of  1994,  did  you  have  any 

15  contact  with  Ed  Knight  at  Treasury? 

16  A      I  did  not. 

17  Q      Did  anyone  in  your  office? 

18  A      Not  to  my  knowledge. 

19  Q      How  about  Jack  Ryan,  do  you  know  if  he  had 

20  any  contacts  with  him? 

21  A      I  don't  know. 

22 Q      Did  Mr.  Ryan  ever  tell  you  he  had  contacts 
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1  or  communications  with  Mr.  Knight? 

2  A      No. 

3  Q      I'd  like  to  show  you  a  document  which  has 

4  bears  a  Bates  stamp  06092.    Let  me  know  when  you've 

5  had  a  chance  to  review  it. 

6  (Witness  reviewed  the  document.) 

7  A      Okay.    I  remember  this. 

8  Q      For  the  record,  it's  a  one-page  document, 

9  appears  to  be  an  E-mail  to  John  J.  Adair,  Steven  A. 

10  Switzer  ~  is  it  Switzer  or  Switzer? 

1 1  A      Switzer. 

12  Q      —  from  Patricia  M.  Black.   And  you've 

1 3  already  answered  the  first  question.   Have  you  seen 

14  this  document  before? 

15  A      Yes,  I've  seen  this. 

16  Q      And  could  you  tell  me  the  circumstances 

1 7  surrounding  this  document  or  the  events  that  are 

18  discussed? 

19  A      As  I  recall  this,  Mr.  Cutler  was  going  to 

20  send  a  letter  to  the  Hill  regarding  the  provision  of 

21  the  transcripts  to  the  White  House  by  the  Treasury, 

22  and  the  draft  of  the  letter  had  indicated  that  the 


4502 


1  White  House  had  agreed  to  provide  witnesses  to  the 

2  IGs  and  then  in  turn,  the  IGs  had  agreed  to  provide 

3  transcripts.   And  Pat  Black  immediately  indicated  to 

4  Francine  that  that  was  completely  incorrect  and 

5  wanted  to  somehow  have  the  letter  revised  to  make 

6  sure  there  was  no  misunderstanding,  that  there  was  no 

7  indication  that  we  had  ever  agreed  that  they  could 

8  have  the  transcripts. 

9  Q      If  I  could  interrupt  you  for  just  a  moment, 

10  did  you  have  an  understanding  that  ~  or  let  me  start 

1 1  over,  rephrase  that. 

12  Had  the  RTC  IG  ever  agreed  to  provide  the 

13  White  House  transcripts? 

14  A      We  had  not. 

15  Q      So  your  understanding  was  consistent  with 

16  Ms.  Black's? 

17  A      That's  correct.   And,  in  fact,  I  recall  we 

18  did  receive  a  draft  of  Mr.  Cutler's  letter.   We  did 

19  have  input  into  it,  made  it  clear  that  we  were  not 

20  involved  in  the,  in  any  trade-off  of  transcripts  for 

21  witnesses  as  was  implied  in  this  discussion.   And 

22  then  the  revised  letter  was  sent  to  the  Hill. 

1  Q      Thank  you.    Did  you  ever  learn  that 

2  Francine  Kemer  called  Mr.  Schmalzbach  during  or 

3  after  the  July  28th  meeting? 

4  A      Yes,  I  did. 

5  Q      And  what  did  you  learn? 

6  A      Well,  I  saw  a  list  of  telephone  calls  made 

7  from  the  Secretary's  desks,  from  my  deputy 

8  Secretary's  desk  that  included  one  or  more  calls  to 

9  Mr.  Schmalzbach.  And  I  was  told  by,  I  believe  it  was 

10  Patricia  Black  that  that  was  the  phone  that  Francine 

1 1  had  been  using  and  that  she  in  fact  had  seen  Francine 

12  making  calls  from  the  phone,  and  so  that's  my 

13  understanding. 

14  Q      And  had  Ms.  Kemer  ever  told  that  you  she'd 

15  been  in  contact  with  Mr.  Schmalzbach? 

16  A      No. 

17  Q      So  your  understanding  is  just  fi-om  what 

18  Ms.  Black  told  you  and  from  looking  at  the  phone 

19  records;  is  that  right? 

20  A      Yes. 

21  Q      And  how  were  the  phone  records  brought  to 

22  your  attention? 
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1  A      Ms.  Black  and  Mr.  Blight  got  copies  of  the 

2  phone  records.   I  believe  Ms.  Black  had  become  aware 

3  of  some  information  that  indicated  that  perhaps 

4  someone  had  been  providing  information  to  the  general 

5  counsel's  office  at  Treasury,  and  decided  to  see  if 

6  any  of  that  information,  on  a  particular  date  in 

7  fact,  had  come  from  our  office  during  the  course  of 

8  meetings  that  we  were  having  with  the  Treasury  IG 

9  folks.    So  she  had,  she  got  ahold  of  copies  of  the  ~ 

10  she  and  Mr.  Blight  got  ahold  of  copies  of  the  phone 

1 1  records  for  certain  dates. 

12  Q      Do  you  know  what  the  basis  of  her  belief 

13  was  that  information  was  being  given  to  the  general 

14  counsel's  office? 

15  A      She  had  been  shown  a  memo  when  meeting  with 

16  the  independent  counsel's  investigators  that 

17  indicated  that  Mr.  Schmalzbach  had  sent  a  memo  to,  I 

18  believe,  Mr.  Knight  regarding  information  he  had 

19  apparently  just  received  from  someone  in  the  IG 

20  office  at  Treasury.   And  so  I  believe  Ms.  Black  and 

21  Mr.  Blight  wanted  to  see  if  anybody  had  in  fact 

22  called  Mr.  Schmalzbach  on  that  date  at  that 
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1  particular  time  when  the  E-mail  had  been  sent  on  or 

2  about  that  time.   And  they  came  up  with  a  pretty 

3  close  match  in  terms  of  the  time  of  day  that  a  call 

4  was  placed  from  our  office  to  Mr.  Schmalzbach  and 

5  subsequent  E-mail  time,  Mr.  Schmalzbach  E-maiied  to 

6  Mr.  Knight. 

7  Q      And  did  you  take  any  action  after  this  was 

8  brought  to  your  attention? 

9  A      Did  I? 

10  Q      Correct. 

1 1  A      No.    I  believe,  though,  that  Ms.  Black  ~ 

12  can  we  go  off  the  record  for  a  second? 

13  MR.  O'CALLAGHAN:    Sure. 

14  (Discussion  off  the  record.) 

15  THE  WITNESS:    What  was  the  question  again? 

16  Did  I  do  anything  with  the  information  personally? 

17  BY  MR.  O'CALLAGHAN: 

1 8  Q      Correct.   Did  you  take  any  action,  did  you 

19  advise  anybody  at  the  Treasury  Inspector  General's 

20  office  about  the  information  you  found  or  anyone 

21  else? 

22  A      I  spoke  to  Valerie  Lau,  who  is  now  the 
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1  Inspector  General,  after  she  had  been  confirmed  and 

2  this  was  sometime,  let's  see,  yeah,  I  spoke  to  her, 

3  and  I  can't  really  tell  you  the  exact  date  of  that  or 

4  anything.    I  just  recall  talking  to  her  that  there 

5  had  been  a  problem  with  the  previous  counsel.   And  I 

6  can't  recall  whether  I  actually  got  into  the  phone 

7  calls  and  so  forth.    So  maybe  the  answer  to  that  is, 

8  if  your  question  is  did  I  discuss  the  phone  records 

9  and  so  forth  with  anybody  else,  I  don't  think  so.    1 

10  don't  think  so.    I  think  it  was  in  more  general  terms 

1 1  of  having  a  discussion  with  Valerie  Lau  of  having 

12  problems  with  a  counsel  that  is  not  within  the  IG 

1 3  office,  but  rather  within  the  Office  of  the  General 

14  Counsel. 

15  Q      To  your  recollection,  was  there  a  specific 

16  problem  with  the  information  that  was  actually  —  let 

17  me  show  you  Document  1 1 124.    Take  a  moment  to  review 

18  that. 

19  (Witness  reviewed  the  document.) 

20  A      Okay. 

21  Q      Okay.    For  the  record,  the  document  I  just 

22  showed  you  appears  to  be  an  E-mail  from  Kenneth 
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1  Schmalzbach  to  Knight,  it  looks  like  initial  E. 

2  afterwards,  date,  7/28/94.    10:44  a.m.    Subject  is 

3  Ryan  and  Adair  telephone  calls.   The  first  question, 

4  have  you  seen  this  before,  this  document? 

5  A      I  have  not. 

6  Q      Are  you  aware  of  the  concerns  that 

7  Ms.  Black  had  with  regard  to  information  that  she 

8  suspected  was  going  to  the  general  counsel's  office? 

9  A      This  appears  to  be  the  memo  that  Ms.  Black 

10  had  seen  which  prompted  her  to  check  the  phone 

1 1  records  at  our  office  to  see  if  in  fact  the  phone 

12  call  had  been  made  to  Mr.  Schmalzbach  on  July  28th  in 

13  the  vicinity  of  10:44  a.m. 

14  Q      Did  she  relate  to  you  specific  problems 

15  that  she  had  with  the  information  she  believed  to 

16  have  been  transferred  to  the  general  counsel's 

17  office? 

18  A      Well,  I  mean,  she,  like  all  of  us,  were 

19  concerned  that  Francine  would  have  been  calling  the 

20  general  counsel's  office  and  providing  information  on 

21  meetings  that  the  IG  was  holding  on  the 

22  investigation.   And  of  course,  we  were  all  concerned 
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1  if  that  in  fact  was  going  on,  which  appears  to  be  the 

2  case,  based  on  this  E-mail. 

3  Q      Okay.   Thank  you.    You  said  earlier  that  it 

4  was  your  understanding  that  the  transcripts  were 

5  provided  to  the  White  House  to  help  Mr.  Cutler 

6  prepare  for  his  testimony;  is  that  right? 

7  A      That's  my  understanding. 

8  Q      Do  you  have  any  knowledge  whether  the 

9  transcripts  were  used  to  prepare  other  White  House 

10  witnesses  for  testimony,  other  than  Mr.  Cutler? 

11  A      I  don't,  I  don't  know  how  they  were  used, 

12  no. 

13  Q      Do  you  have  any  knowledge  of  whether 

14  there's  an  agreement  that  had  been  entered  into  by 

1 5  Mr.  Cutler  and  Secretary  Bentsen  for  transfer  of  the 

16  transcripts  before  July  23rd,  1994? 

17  A      I  have  no  knowledge  of  that. 

18  Q      Do  you  have  any  knowledge  of  whether  any 

19  witnesses  for  the  Congressional  hearings  that  summer, 

20  the  subject  ~  who  altered  their  testimony  due  to  the 

21  benefit  of  having  unredacted  copies  of  the 

22  transcripts? 
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1  A      I  don't  have  any  knowledge  of  that. 

2  Q      Did  you  have  any  contact  with  Ms.  Sherburne 

3  during  July  of  1994? 

4  A      I  don't  believe  I  had  any  contact  with  her 

5  at  all,  no.    I  believe  that  was  handled  by  Ms.  Black. 

6  Q      And  how  about  with  Ms.  Kemer? 

7  A      Oh,  yes,  she  was  in  a  number  of  meetings 

8  that  I  was  in,  also  in. 

9  Q      I'd  like  to  shift  gears  for  a  moment  here 

10  and  ask  you  about  another  issue  involving  three 

1 1  individuals  who  were  I  believe  members  of  your  office 

12  of  investigations  out  in  Kansas  City,  RTC's  office  of 

13  investigation  out  in  Kansas  City? 

14  A      RTC's  office. 

15  Q      And  their  names  were  and  are  L.  Richard 

16  lorio,  R.  Jean  Lewis  and  Lee  Ausen,  A-u-s-e-n.   Did 

17  you  have  any  involvement  with  the  issue  regarding 

18  those  three  individuals  being  put  on  administrative 

19  leave  -- 

20  A      No. 

21  Q      -- in  1994?   Was  your  office  ever  contacted 

22  to  do  an  investigation  with  regard,  that  involved 
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1  these  three  individuals? 

2  A      Were  we  contacted  to  do  an  investigation? 

3  Q      Correct. 

4  A      Yes.   They  were  placed  on  administrative 

5  leave,  I  want  to  say,  somewhere  around  the  middle  of 

6  August.    1  remember  reading  about  it.    I  was  at  the 

7  beach  on  vacation  when  I  saw  the  story  in  the 

8  newspaper,  and  1  called  our  office  to  see  what  was 

9  going  on  with  that. 

10  Q      Probably  the  last  thing  after  the  earlier 

1 1  investigation? 

12  A      That's  exactly  right.    It's  just  sort  of 

13  one  thing  after  another.   And  there  was  something  of 

14  an  uproar  over  placing  the  three  individuals  on 

15  administrative  leave  with  the  newspaper  articles  and 

16  letters  ft-om  the  Hill.    We  subsequently  received 

17  letters,  a  letter  or  letters  from  the  attorneys  for 

18  two  or  -  two  of  the  three  or  perhaps  all  three 

19  asking  if  our  office  would  not  be  the  proper  place  to 

20  have  an  investigation  of  the  three  individuals 

21  conducted,  and  — 

22 Q      Excuse  me,  of  the  individuals  or  of  the 
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1  issue  of  having  them  put  on  administrative  leave? 

2  A      Well,  more  the  issue  of  having  them  put  on 

3  administrative  leave,  that's  correct.   And  then  we 

4  received  a  letter  from  Mr.  Ryan  asking  or  a  memo  from 

5  Mr.  Ryan  asking  that  we  investigate  the  three 

6  individuals  for  matters  that  had  been  looked  into  by 

7  Mr.  Ryan's  staff  and  were  now  going  to  be  forwarded 

8  to  the  Office  of  Inspector  General  for  review.   So, 

9  in  essence,  Mr.  Ryan  and/or  the  attorneys  for  the 

10  individuals  were  asking  for  an  independent  review  by 

1 1  the  Office  of  Inspector  General. 

12  Q      You  were  getting  it  from  both  sides? 

13  A      Yes. 

14  Q      And  what  action  did  you  take  or  not  take 

15  with  regard  to  both  requests? 

16  A      We  determined  that  we  could  look  at  both 

17  sides  of  the  issue  in  an  investigation.   Before  we 

1 8  could  proceed,  we  needed  to  get  the  specifics  of  the 

19  allegations  that  were  being  made  against  the  three 

20  individuals,  and  that  took  several  weeks  for  the 

21  office  of  --  for  the  RTC  to  pull  together.   And  in 

22  the  meantime,  as  is  our  custom,  we  were  in  contact 
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1  with  the  independent  counsel's  office.   And  when  we 

2  received  the  information  which  enabled  us  to  go  ahead 

3  with  the  investigation,  we  contacted  the  independent 

4  counsel's  office  in  writing  and  said  we're  about  to 

5  undertake  this  review  unless  this  would  interfere 

6  with  your  work.    And  we  were  advised  immediately  that 

7  independent  counsel  would  prefer  that  we  not  conduct 

8  the  investigation,  that  they  would  let  us  know  when 
they  believed  it  would  be  appropriate  for  us  to 
conduct  the  investigation.   And  thus  far,  we  have  not 
been  so  advised.   So  that  investigation  is  in 
abeyance,  I  suppose  you  could  say. 

Q      And  had  anyone  in  your  office  been 
identified  as  a  person  who  would  want  to  review  or 
investigate  those  matters? 

A      I  think  Pat  Noble  of  our  office  had  been 
identified  as  a  person  to  lead  that  investigation. 

Q      And  had  you  received  any  offers  of 
assistance  from  other  offices  of  RTC  in  conducting 
the  investigation  of  the  three  individuals? 

A      Of  assistance,  well,  no.    They  had,  some  of 
the  RTC  people  had  already  conducted  their  own  review 
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1  of  matters  and  accumulated  information  which  they  had 

2  sent  to  us,  but  we  would  not  be  working  with  anybody 

3  from  RTC.    We  would  do  this  independently  on  our  own. 

4  Q      Do  you  know  if  there  was  ever  an  offer  to 

5  allow  anyone  from  your  office  to  inspect  the  offices 

6  of  the  three  individuals? 

7  A      Yes,  I  received  a  phone  call  from 

8  Mr.  Tomback,  I  think  it  was  Erica  Cooper  also.   Was 

9  it  Erica? 

10  MR.  GIBSON:    Erica. 

1 1  THE  WITNESS:   Called  me  the  Friday  before 

12  the  three  individuals  were  to  be  returned  to  work. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      From  their  administrative  leave? 

15  A      From  their  administrative  leave.   And 

16  indicated  to  me,  they  indicated  to  me  that  perhaps  my 

17  office  would  want  to,  my  agents  would  want  to  search 

18  the  offices  of  the  three  individuals,  and  I  indicated 

19  to  Mr.  Tomback  and  Ms.  Cooper  that  that  didn't  seem 

20  to  be  an  appropriate  thing  for  us  to  do  absent  any 

21  really  good  reason  to  do  that.   And  I  asked  him  if 

22  they  had  any  specific  reason  that  they  could  give  to 
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1  me  over  fax  or  whatever,  that  they  should  send  it  and 

2  I  would  take  a  look  at  it  and  consider  it.   And  they 

3  declined  to  provide  anything  at  that  point  and  so  we 

4  did  not  do  any  search  of  their  offices.   It's  just 

5  something  we  would  not  normally  do  in  any 

6  investigation. 

7  Q      Did  they  make  an  indication  to  you  that  any 

8  searches  had  been  conducted  of  the  offices? 

9  A      No,  they  did  not. 

10  MR.  O'CALLAGHAN:    I  have  no  further 

1 1  questions. 

12  (Discussion  off  the  record.) 

13  EXAMfNATION 

14  BY  MR.  PORTNOY: 

15  Q      Good  morning,  Mr.  Adair. 

16  A      It's  this  afternoon. 

17  Q      As  close  to  morning  as  it's  ever  been  when 

18  I've  begun  my  portion  of  the  questioning,  so  I'm 

19  sticking  with  good  morning.    My  name  is  Jim  Portnoy, 

20  sir,  and  I'm  counsel  for  the  Democratic  staff  for  the 

21  Committee.   I  also  have  just  a  few  questions  for 

22  you. 


1  Is  it  your  view  that  the  investigation  that 

2  your  office  conducted  was  complete? 

3  A      At  the  time  the  transcripts  were 

4  provided  —  oh,  I'm  sorry,  was  complete  and  thorough, 

5  is  that  what  you  are  saying? 

6  Q      Yes. 

7  A      I  think  it  was  our  view  that  we  interviewed 

8  everyone  that  we  believed  needed  to  be  interviewed 

9  and  therefore  was  complete,  yes. 

10  Q      And  thorough? 

11  A      Yes,  I  believe  I  was  thorough. 

12  Q      There  was  no  one  else  you  wanted  to  speak 

13  to  that  you  couldn't  speak  to? 

14  A      No,  I  believe  everyone  we  thought  should  be 

15  interviewed  was  ultimately  interviewed  and  included 

16  in  the  report. 

17  Q      Were  there  any  documents  you  needed  access 

18  to  that  were  denied  you? 

19  A      Not  that  we  are  aware  of,  although  I  guess 

20  we  did  request  a  certification  fi*om  the  White  House 

21  as  to  all  the  documents  that  were  provided,  as  to 

22  whether  that  was  everything  and  1  don't  believe  we 
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1  ever  actually  got  one  of  those  certifications.   But 

2  to  the  best  of  our  knowledge,  we  had  all  the 

3  documents. 

4  Q      Did  the  White  House  cooperate  in  making 

5  witnesses  available? 

6  A      Yes,  they  did. 

7  Q      Did  the  White  House  cooperate  in  making 

8  documents  available? 

9  A      Yes,  they  did. 

10  Q      Did  the  Treasury  Department  cooperate  in 

1 1  making  witnesses  available? 

12  A      Yes. 

13  Q      And  in  making  documents  available? 

14  A      Yes. 

15  Q      Did  the  RTC  cooperate  in  making  witnesses 

16  available? 

17  A      Yes. 

18  Q      And  in  making  documents  available? 

19  A      Yes. 

20  Q      Did  anyone  from  outside  your  office  or  the 

21  Office  of  the  Inspector  General  at  the  Treasury 

22  Department  or  the  office  of  general.  Office  of 
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1  Government  Ethics  try,  in  your  judgment,  to  pressure 

2  you  with  respect  to  the  results  of  your 

3  investigation? 

4  A      No,  they  did  not. 

5  Q      Did  anybody  try  to  direct  you  to  a 

6  particular  result? 

7  A      No. 

8  Q      Did  anybody  try  to  limit  the  scope  of  your 

9  inquiry? 

10  A      No  ~  well,  with  the  possible  exception 

1 1  that  there  were  some  limits  perhaps  on  the  questions 

12  that  could  be  asked  to  certain  of  the  White  House 

13  people  as  to  who  they  told  within  the  White  House 

14  about,  you  know,  when  they  received  information  from 

15  Treasury  folks 

16  Q      Do  y».u  recall,  sir,  whether  those 

17  limitations  were  arrived  at  during  consultations 

1 8  between  your  office  or  most  specifically,  more 

19  specifically  Mr.  Cottos  and  private  counsel  for  those 

20  witnesses? 

21  A      I  believe  the  Treasury  IG  folks  made  those 

22  arrangements  with  the  White  House. 
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1  Q      With? 

2  A      With  White  House,  Ms.  Sherburne. 

3  Q      You  don't  know  that  it  was  with  the  White 

4  House  counsel's  office,  do  you,  sir? 

5  A      I  personally  do  not  recall  how  they  came  to 

6  that  arrangement.  But  I  guess  our  agents  were  told 

7  that  it  had  been  agreed  that  in  interviewing  the 

8  White  House  people  that  we  were  supposed  to  limit  our 

9  questioning,  as  I  recall,  to  not  to  include  who  the 

10  people  in  the  White  House  we  were  interviewing  had 

1 1  told  about  with  regard  to  the  information  they  had 

12  received  from  Treasury. 

13  Q      Those  limitations  could  have  been  arrived 

14  at  through  negotiations  with  the  private  counsel  for 

15  the  witnesses,  could  they  not? 

16  A      This  may  be  true,  and  I'm  not  exactly 

17  certain  how  we  arrived  at  those  limitations. 

18  Q      With  the  exception  of  the  matter  you  just 

19  raised,  did  anybody  try  to  limit  the  scope  of  your 

20  inquiry? 

21  A      No. 

22  Q      You  testified  that  the  CEO  of  the  RTC 


1  receives  draft  audit  reports  from  your  office? 

2  A      Yes. 

3  Q      And  also  that  the  CEO  is  kept  apprised  of 

4  ongoing  investigations  in  some  fashion? 

5  A      Well,  if  the  CEO  has  an  interest  in  a 

6  particular  investigation,  he  can  ask  to  receive  a 

7  briefing  as  to  the  status  of  the  investigation  and  we 

8  would  provide  him  with  such  a  briefing. 

9  Q      Might  that  briefing  include  some  indication 

10  of  the  factual  material  that  you've  developed  up  to 

1 1  that  point? 

12  A      It  could,  yes. 

13  Q      So  you  might,  in  the  course  of  an 

14  investigation,  apprise  the  CEO  of  the  Resolution 

15  Trust  Corporation  of  the  actual  evidence  that  you've 

16  developed  in  the  course  of  your  investigation? 

17  A      Yes,  we  could  do  that. 

18  Q      So  in  your  view,  it's  appropriate  for  the 

19  head  of  an  agency  to  get  information  concerning  an 

20  investigation  while  that  investigation  is  ongoing? 

21  A      For  the  most  part,  I  think  I  would  agree 

22  with  that,  yes,  although  I  should  say  that  draft 
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1  reports  are  not  provided  to  the  head  of  the  agency  on 

2  investigations.   They  basically  are  not,  just 

3  normally  not  done. 

4  Q      But  information  ~ 

5  A      Yes. 

6  Q      —  that  might  find  its  way  into  a  draft 

7  report  would  be  provided  to  the  head  of  an  agency? 

8  A      Yes,  that's  right. 

9  Q      In  your  view,  then,  sir,  would  it  have 

10  appropriate  for  the  Treasury  Department 

1 1  investigator  ~  Inspector  General's  office  to  provide 

12  a  draft  report  to  Secretary  Bentsen? 

13  A      Yes.    In  this  case  where  he  needed  to  be 

14  able  to  make  a  determination  as  to  whether  action 

1 5  should  be  taken  against  the  general  counsel  or  the 

16  deputy  or  other  members  of  the  Secretary  of  the 

17  Treasury's  staff,  we  believed  it  was  appropriate  that 

18  the  Secretary  Bentsen  could  receive  a  draft  report. 

19  Q      Your  report  was  drafted  with  reference  to 

20  the  deposition  transcripts,  was  it  not,  sir? 

21  A      Yes.    It's  basically  selected  observations 

22  fi-om  the  transcripts,  the  depositions,  that  find  its 


1  way  in  that  chronology  of  contacts,  that's  correct. 

2  Q      And  in  order  to  get  a  ftill  understanding  of 

3  your  report,  you  ultimately  concluded  that  it  would 

4  be  necessary  to  append  the  deposition  transcripts, 

5  did  you  not? 

6  A      That's  correct. 

7  Q      So  in  order  for  Secretary  Bentsen  to  have  a 

8  full  understanding  of  your  draft  report,  it  would 

9  have  been  necessary  for  him  to  have  access  to  the 

10  deposition  transcripts,  would  it  not? 

1 1  A      Yes,  if  he  wanted  to  get  into  the  details 

12  of  the  draft  report,  he  would  have  had  to  look,  he 

13  would  have  had  to  go  to  the  transcripts  for  further 

14  information. 

15  MR.  O'CALLAGHAN:    Just  for  clarity,  Jim, 

16  whether  the  transcripts  were  appended  on  the  draft 

17  report  provided  on  the  22nd? 

18  BY  MR.  PORTNOY: 

19  Q      The  question  was  whether  it  was  appropriate 

20  for  Secretary  —  whether  Secretary  Bentsen,  in 

21  developing  an  understanding  of  the  draft  report  which 

22  you've  just  testified  it  was  appropriate  for  him  to 
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1  receive,  also  would  have  needed  access  to  the 

2  deposition  transcripts. 

3  A      It's  possible  that  if  he  read  the  draft 

4  report  and  needed  additional  information  with  regard 

5  to  any  of  the  statements  in  the  draft  report,  that  he 

6  would  have  to  ask  the  Inspector  General  to  clarify 

7  and  elaborate  upon  certain  information.   And  I 

8  suppose  then  the  Inspector  General  would  probably 

9  have  taken  the  transcript  and  looked  at  it  and 

10  provided  him  with  additional  information  as 

1 1  requested.   Is  that  answering  your  question? 

12  Q      I'm  not  sure  if  it  is,  sir.    It  was 

1 3  appropriate  for  Secretary  Bentsen  to  get  a  draft  copy 

14  of  your  report  on  the  22nd  of  July? 

15  A      I  think  that's  true,  yes. 

16  Q      And  the  deposition  transcripts  were,  in 

17  your  judgment,  an  integral  part  of  your  report? 

18  A      They  were  the  basis  for  the  report  and 

19  ultimately  were  included  in  the  final  report  so  that 

20  anyone  who  wanted  to  look  at  exactly  what  was  said 

21  and  whether  or  not  we  had  extracted  the  appropriate 

22  information  from  the  interviews  to  put  in  our  report, 


1  they  would  have  that  information. 

2  Q      Would  it  be  fair  to  say  that  they  were,  the 

3  deposition  transcripts  were  an  integral  part  of  your 

4  report? 

5  A      When  it  was  finally  released,  I  think  it 

6  would  be  fair  to  say  that  they  were  an  integral  part 

7  of  the  report.    I  think,  in  fact,  they  were  bound  in 

8  perhaps  four  volumes  as  a  four-volume  report  with  all 

9  the  transcripts,  yes. 

10  Q      So  would  it  have  been  appropriate  for 

1 1  Secretary  Bentsen  to  review  the  deposition 

12  transcripts  in  connection  with  his  review  of  the 

13  draft  report? 

14  A      I  suppose  it  would  be  logical  for  him  to 

15  be  ~  if  he  wanted  to  get  beyond  the  substance  of  the 

16  draft  report  itself  and  into  the  details,  that  he 

17  would  be  permitted  to  look  at  the  transcripts. 

18  Unfortunately,  at  the  point  he  received  the 

19  draft  report,  the  transcripts  themselves  had  not  been 

20  redacted  for  information  that  RTC  considered 

21  sensitive. 

22  Q      Was  there  RTC  information  that  was  so 
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1  sensitive  that  Secretary  Bentsen  couldn't  have  access 

2  to  it? 

3  A      Well,  I  think  there  was.    I  mean,  in  the 

4  sense  that  it  would  be  information  that  involved 

5  criminal  referrals  that's  not  releasable  to  anyone 

6  outside  the  RTC. 

7  Q      Are  you  aware  that  the  Secretary  of  the 

8  Treasury  is  also  the  chairman  of  the  RTC  oversight 

9  board? 

10  A      Very  much  so.    Of  course,  the  oversight 

1 1  board  is  prohibited  by  law  from  getting  involved  in 

12  the  details  of  the  operations  of  the  RTC  and  so 

13  that's  sort  of  a  balance  there  that  has  to  be 

14  considered.   He  is  the  chairman  of  the  oversight 

15  board,  but  the  oversight  board  is  not  permitted  to 

16  get  involved  in  the  details  of  RTC's  operations.   So 

17  that  would  seem  to  limit  perhaps  what  he  could  do. 

18  It's  really  sort  of  a  vague  area,  a  gray  area. 

19  (Discussion  off  the  record.) 

20  BY  MR.  PORTNOY: 

2 1  Q      Your  report  was  created  at  the  request  of 

22  Secretary  Bentsen,  was  it  not? 


1  A      Yes. 

2  Q      And  Secretary  Bentsen  was  the  official  who 

3  was  going  to  have  to  take  managerial  action  as  a 

4  consequence  of  your  report? 

5  A      That's  correct. 

6  Q      Is  it  then  your  testimony  that  Secretary 

7  Bentsen  should  not  have  received  access  to  all  the 

8  information  developed  in  your  report? 

9  A      I  think  he  should  have  been  able  to  look  at 

10  the  transcripts,  preferably  in  a  redacted  version, 

1 1  with  the  information  on  the  criminal  referrals 

12  redacted.  But  obviously  he  would,  if  he  needed  to  go 

1 3  beyond  the  report  and  into  the  transcripts,  I  think 

14  certainly  that  was  appropriate  provided  of  course 

15  that  the  criminal  referral  material  could  have  been 

16  redacted  for  the  protection  of  the  RTC  and  so  forth. 

17  Q      Have  you  ever  briefed  an  official  other 

18  than  the  CEO  of  the  RTC  with  respect  to  an  ongoing 

19  investigation,  a  designee  of  the  CEO? 

20  A      Have  I? 

21  Q      Or  has  your  office. 

22  A      I'm  sure  that  my  office  has.   Particularly 
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1  if  —  let's  take  an  example  that  someone  is  --  let's 

2  keep  it  at  a  small,  low  level  ~  someone  is  cheating 

3  on  time  and  attendance  or  something  like  that  or 

4  stealing.   1  think  more  people  might  go  to  the 

5  supervisor  of  that  person  and  advise  them  what's 

6  going  on. 

7  Q      Let  me  try  to  lay  it  out  again  more 

8  specifically  for  you,  sir.    You  testified  that  you 

9  will  brief  the  CEO  of  the  RTC  with  respect  to  an 

10  ongoing  investigation  if  he  requests  that  you  do  so? 

11  A      Yes. 

12  Q      If  he  requested  that  you  brief  his  special 

13  assistant,  would  you  do  that? 

14  A      In  order  that  the  special  assistant  might 

15  provide  the  information  to  the  CEO? 

16  Q      Exactly. 

17  A      Well,  we've  never  had  that  happen.   I  don't 

18  know  what  we  would  do  in  a  case  like  that.    1  suppose 

19  we  would  if  the  special  assistant  was  in  no  way 

20  involved  with  the  investigation. 

21  Q      So  as  a  general  proposition,  it's 

22  appropriate  for  a  high-ranking  official  who  has  a  lot 
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1  of  responsibilities  to  ask  somebody  else  to  assist 

2  him  in  discharging  his  responsibilities  with  respect 

3  to  an  investigation? 

4  A      Well,  it's  never  really  happened  with  our 

5  office  and  our  agency  head.   We've  never  briefed 

6  anyone  other  than  the  agency  head  on  an 

7  investigation.   And  I  think  it  would  have  to  be 

8  something  relatively  minor  before  we  would  go  below 

9  the  level  of  the  head  of  the  agency  and  provide  that 

10  information  to  an  assistant.   I  think  if  the  head  of 

1 1  the  agency  wanted  the  briefing,  I  would  go  directly 

12  to  him  and  give  the  briefing,  but  1  can't  picture 

13  going  to  someone  other  than  the  head  of  the  agency 

14  and  doing  that. 

15  1  suppose  it's  theoretically  possible,  if 

16  that's  what  you're  asking  could  that  happen,  but  if  I 

17  were  asked  to  do  that  I  would  certainly  want  to  talk 

1 8  to  the  head  of  the  agency  and  say  1  prefer  to  brief 

19  you  personally  on  this  and  work  from  that 

20  perspective. 

21  Q      I  don't  want  to  put  too  fine  a  point  on 

22  this,  but  if  the  CEO  of  the  RTC  asked  you  to  brief 
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1  his  special  assistant  or  his  executive  secretary,  if 

2  there  is  such  a  position  at  the  RTC,  or  one  of  his 

3  senior  advisers  on  his  behalf  with  respect  to  an 

4  ongoing  investigation,  would  you  do  so? 

5  MR.  O'CALLAGHAN:    Jim,  I  don't  want  to  -- 

6  this  is  about  the  fourth  time  you've  asked  this 

7  question.   If  you  just  explain  how  it  fits  in  the 

8  scope  and  why  you  need  to  ask  it  four  times. 

9  MR.  PORTNOY:    I'd  like  to  get  an  answer  and 

10  then  we  can  move  on. 

1 1  MR.  O'CALLAGHAN:    I'd  like  to  hear  the 

12  scope  rationale  before  the  question  is  answered. 

13  MR.  PORTNOY:    I'd  like  the  witness's 

14  response  before  I  respond  to  you. 

15  MR.  O'CALLAGHAN:   No,  I'd  like  you  to 

16  answer  the  scope  before  the  witness  answers. 

17  MR.  PORTNOY:    I'm  not  going  to,  so. 

18  MR.  O'CALLAGHAN:    If  it's  not  --  you  are 

19  refusing  to  give  me  an  explanation  how  this  falls 

20  within  the  scope  of  the  resolution. 

21  MR.  PORTNOY:    I  will  be  pleased  to  do  so 

22  after  the  witness  answers  the  question. 
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1  MR.  O'CALLAGHAN:   No,  Jim,  you  have  to  give 

2  me  a  rationale  for  how  it  falls  in  the  scope  before 

3  the  answer  is  elicited.   The  whole  reason  I'm 

4  bringing  up  the  question  of  scope  is  whether  or  not 

5  it's  necessary  to  have  this  witness  answer  the 

6  question.   It's  outside  the  scope  of  the  resolution. 

7  MR.  PORTNOY:    Let's  go  off  the  record. 

8  (Discussion  off  the  record.) 

9  MR.  PORTNOY:    In  deference  to 

10  Mr.  O'Callaghan's  objection,  the  basis  for  my 

11  question  is  to  explore  Mr.  Adair's  understanding  of 

12  what  information  it  is  appropriate  for  an  Inspector 

13  General's  office  to  convey  to  the  chief  executive 

14  officer  of  that  Inspector  General's  office's  agency 

15  or  the  designees  of  that  chief  executive  officer. 

16  MR.  O'CALLAGHAN:    You're  getting  at  his 

17  understanding. 

18  MR.  PORTNOY:    That's  correct. 

19  MR.  O'CALLAGHAN:    Okay. 

20  THE  WITNESS:    So  I  would  say  that,  first  of 

21  all,  I  can't  recall  any  situation  where  the  head  of 

22  the  agency  has  asked  me,  bear  with  me  on  this,  to 
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1  handle  a  briefing  of  an  investigation  at  a  lower 

2  level.   And  you  know  my  background  is  not  as  an 

3  investigator  but  as  an  auditor  and  so  forth.   And  my 

4  general  reaction  to  these  types  of  questions  is  to  go 

5  to  the  chief  investigator  Clark  Blight  and  say, 

6  Clark,  is  this  appropriate  based  on  your  experience 

7  that  we  handle  a  matter  this  way  or  would  this  be 

8  inappropriate. 

9  I  can  see  that  hypothetically  or 

10  hypothetically  speaking,  if  the  head  of  the  agency 

1 1  asked  me  to  brief  someone  at  a  somewhat  lower  level 

12  on  a  matter  where  he  had  designated  that  person  to  be 

13  the  action  officer  and  so  forth,  that  there  could  be 

14  instances  where  we  would  be  willing  to  do  that.   And 

15  conceivably  there  would  be  instances  where  we  would 

16  prefer  to  brief  only  the  head  of  the  agency  because 

17  we  don't  ~  so  the  answer  is  it  would  sort  of  depend 

18  on  the  case  and  ~  but  hypothetically  speaking,  it  is 

19  conceivable  that  you  could  do  that,  I  suppose. 

20  BY  MR.  PORTNOY: 

21  Q      So  on  a  case-by-case  basis  it  might  be 

22  appropriate  to  provide  information  to  the  designee  of 
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1  the  Secretary  on  behalf  of  the  Secretary? 

2  A      Yes,  you  are  talking  now  Treasury,  which  is 

3  a  little  bit  different  organization  because  we  don't 

4  have  a  secretary.   But  one  could  see  how  a  very  busy 

5  Secretary  might  designate  this  to  someone  at  just  a 

6  little  bit  below  that  level  and  we  don't  know  how  the 

7  Treasury  operates,  but  conceivably  that  could  happen. 

8  Q      And  it  might  be  appropriate? 

9  A      It  might  be.   On  a  case-by-case  basis,  it 

10  might  be. 

1 1  Q      You  testified  earlier  that  the  relationship 

12  between  your  office  and  Treasury  Inspector  General's 

13  office  was  not  entirely  defined,  but  that  you  viewed 

14  yourself  as,  I  believe  the  word  you  used  was 

15  assisting  the  Treasury  Inspector  General's  office? 

16  A      That  was  the  word  that  was  in  the  letter  to 

17  us  or  the  memo  to  us  from  Jack  Ryan  asking  if  we 

18  would  assist  the  Treasury  IG  office  in  this 

19  investigation.    So  I  mean  that  I  think  that's  clearly 

20  the  position  we  were  in  where  Government  Ethics 

21  needed  the  Treasury  IG  in  order  to  conduct  the 

22  investigation  and  yet,  since  there  were  RTC  people 
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1  involved,  it  was  decided  that  the  IG  from  the  RTC 

2  also  had  to  be  involved  for  that  reason.   And  so  I 

3  think  if  someone  had  to  lead  and  someone  was 

4  assisting  then  the  lead  would  be  Treasury  and  the 

5  assist  would  be  RTC  IG,  yes. 

6  Q      And  the  Treasury  Inspector  General's  office 

7  became  involved  at  least  indirectly  by  request  from 

8  Secretary  Bentsen;  is  that  your  understanding? 

9  A      Well,  really,  by  request  of  the  government 

10  ethics  to  Secretary  Bentsen  that  said  we  would  need 

1 1  your  Office  of  Inspector  General  to  assist  because  we 

12  don't  have  investigators  here  at  OGE. 

13  Q      OGE  asked  Secretary  Bentsen  to  ask  the 

14  Treasury  Inspector  General  to  assist  them? 

15  A      I  suspect  that  must  be  how  it  worked  out, 

16  yes.   I  think  I've  seen  a  letter  from  OGE  to  Bentsen 

17  saying  I'm  going  to  need  your  IG  and  probably  the  IG 

18  from  RTC  to  do  that. 

19  Q      And  Secretary  Bentsen  asked  the  CEO  of  the 

20  RTC? 

21  A      To  ask  us  to  assist.   That's  right. 

22 Q      So,  at  least  your  direct  involvement  in 


1  this  investigation  was  as  a  result  of  a  request  from 

2  Secretary  Bentsen? 

3  A      Yes,  it  is  a  letter  from  Bentsen  to  Ryan 

4  asking  for  our  assistance  which  I  think  was  generated 

5  by  the  OGE  saying  they  needed  IG  assistance. 

6  Q      Did  you  view  yourself  in  any  respect  as 

7  working  for  Secretary  Bentsen  in  this  matter? 

8  A      In  the  sense  that  we  were  trying  to  produce 

9  a  report  that  he  could  use,  that  OGE  could  use  to 

10  provide  information  to  Secretary  Bentsen  to  make  a 

1 1  decision,  then  I  suppose  certainly  we  were  working 

12  for  Secretary  Bentsen. 

13  Q      You  testified  that  in  early  June  Pat  Black 

14  raised  concerns  with  you  regarding  Francine  Kemer's 

15  role  in  the  investigation? 

16  A      Yes. 

1 7  Q      And  that  you  offered  in  a  subsequent  phone 

18  call  with  Mr.  Cesca  to  make  Ms.  Black  available  to 

19  him  as  a  temporary  counsel? 

20  A      Well,  yes,  to  him  and  to  myself   In  other 

21  words,  that  she  would  be  the  counsel  for  the  entire 

22  investigation  and  that  perhaps  Francine  should  be. 
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1  shouldn't  be  involved,  yes. 

2  Q      Do  you  view  Ms.  Black  as  an  important  part 

3  of  your  staff? 

4  A      Yes. 

5  Q      You  rely  on  her  a  great  deal? 

6  A      Yes. 

7  Q      How  would  you  have  felt  about  being  asked 

8  to  relinquish  your  services  in  connection  with  an 

9  important  investigation? 

10  A      1  certainly  understand  that  Mr.  Cesca  would 

1 1  want  to  keep  someone  he  had  worked  with  and  relied 

12  upon  involved,  and  certainly  he  did  not  know  Patricia 

13  Black  at  this  point  so  it  would  probably  be  a 

14  difficult  decision  for  him  to  make  to  not  include 

15  Francine.   However,  I  was  trying  to  point  out  to  him 

16  how  this  could  be  perceived  by  others  and  that  it 

17  might  be  in  his  best  interest  to  keep  Francine  out  of 

1 8  it,  and  that  counsel  could  be  provided  from  a  person 

19  in  my  office. 

20  Q      Earlier,  Mr.  O'Callaghan  showed  you  a  June 

21  27th  memorandum  from  Mr.  Cesca  to  the  general  counsel 

22  of  the  Treasury  which  has  previously  been  described 
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1  in  testimony  as  a  firewall  memorandum  or  a  Chinese 

2  Wall  memorandum,  in  some  fashion  separating 

3  Ms.  Kemer  from  the  Office  of  General  Counsel  for  the 

4  purpose  of  the  investigation? 

5  MR.  O'CALLAGHAN:    Or  attempting  to. 

6  MR.  PORTNOY:    Okay. 

7  THE  WITNESS:   Yes. 

8  BY  MR.  PORTNOY: 

9  Q      You  didn't  draft  the  memorandum  certainly? 

10  A      No. 

1 1  Q      Did  you  see  it  before  it  was  put  in  final 

12  form? 

13  A      No. 

14  Q      Were  you  consulted  on  its  contents  or 

15  terms? 

16  A      Not  that  1  recall.   I  don't  think  so. 

17  Q      So  you're  not  really  in  a  position  to  make 

18  a  judgment  as  to  whether  its  terms  were  complied 

19  with,  are  you,  sir? 

20  A      The  terms  in  the  sense  that  she  would,  the 

21  counsel  would  not  be  providing  information  to  the 

22  Office  of  General  Counsel  and  that  she  would  be 
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1  rated,  in  part  with  input  from  Mr.  Cesca,  whether 

2  they  were  complied  with;  is  your  question  do  1,  am  I 

3  in  a  position  to  determine  whether  the  terms  were 

4  complied  with? 

5  Q      Or  met. 

6  A      Or  met?   I  did  not  know  at  the  time  of  the 

7  investigation  whether  the  terms  were  being  complied 

8  with. 

9  Q      So  any  judgment  you  would  draw  with  respect 

10  to  comply  with  the  memorandum  would  simply  be  based 

1 1  on  your  reading  of  the  memorandum? 

12  A      Yes.   And  any  information  that  we  learned 

13  about  subsequent  to  the  investigation  that  would 

14  indicate  that  perhaps  Francine  had  not  complied  with 

15  the  terms  of  the  memorandum  and  was  in  fact  providing 

16  information  to  the  general  counsel's  office,  that 

17  would  be  my  only  basis. 

18  Q      You  might  bring  factual  knowledge  to  your 

19  analysis,  but  I  believe  you  testified  that  your  only 

20  knowledge  of  the  terms  or  conditions  imposed  by  the 

21  memorandum  were  derived  from  the  language  from  the 

22  memorandum? 
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1  A      As  opposed  to  what,  as  opposed  to  providing 

2  input  or  ~ 

3  Q      Yes. 

4  A      Yes,  1  have  no  recollection  of  providing 

5  any  input  into  this  other  than  the  input  of  the  phone 

6  call  to  Mr.  Cesca  saying  that  this  could  be  a 

7  problem,  the  fact  that  she  worked  for  the  general 

8  counsel's  office  and  the  investigation  was  involving 

9  the  general  counsel.   And  whether  that  had  any  impact 

10  on  Mr.  Cesca  in  terms  of  having  him  come  up  with  this 

1 1  memorandum  to  try  and  put  a  firewall,  as  you  said,  in 

12  place,  I'm  not  sure. 

13  Q      Did  you  view  the  memorandum  as  a  good  faith 

14  effort  by  Mr.  Cesca  to  address  your  difficulties? 

15  A      I  guess  1  did  view  it  as  an  attempt  on  his 

16  part  or  as  a  recognition  on  his  part  that  there  could 

17  be  an  appearance  problem  with  having  Francine  Kemer 

1 8  involved,  and  that  he  was  attempting  to  solve  that 

19  problem  by  making  it  clear  to  not  only  Francine  but 

20  the  general  counsel's  office  that  there  shouldn't  be 

21  discussion  between  the  two  about  this  investigation. 

22  So  in  that  sense,  it  looked  like  an  attempt  to  solve 
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1  the  problem  on  his  part.   Perhaps  a  good  faith 

2  effort.   I  had  no  reason  to  doubt  that  it  was  not  a 

3  good  faith  effort. 

4  Q      You  indicated  that  Ms.  Black  told  you  that 

5  the  Office  of  Government  Ethics  also  expressed  some 

6  concern  about  Ms.  Kemer's  role? 

7  A      Yes. 

8  Q      Do  you  recall  when  that  was,  more 

9  specifically,  sir,  was  it  before  the  memorandum  was 

10  drafted? 

11  A      I  know  she  told  me  at  some  point  that  the 

12  Office  of  Government  Ethics  was  going  to  contact 

13  Mr.  Cesca  about  this  issue  of  Francine  Kemer,  but 

14  I'm  not  exactly  sure  when  that  occurred.   I 

15  believe  --  well,  I'm  not  exactly  sure  when  she  told 

16  me,  whether  it  was  before  or  after. 

17  Q      I  believe  you  suggested,  sir,  that  it  might 

1 8  have  been  before  you  called  Mr.  Cesca? 

19  A      It  may  well  have  been  because  we  had 

20  discussed  this  issue  between  Ms.  Black  and  myself, 

21  and  she  had  met  with  I  believe  Jane  Ley  at  the 

22  government  ethics  office,  and  I  believe  they  had 
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1  discussed  the  fact  that  Francine  was  working  in  the 

2  general  counsel's  office.   And  I  believe  Jane  Ley  had 

3  indicated  to  her  that  that  was  something  that  perhaps 

4  she  needed  to  call  Bob  Cesca  about  and  discuss  it, 

5  and  that's  my,  that's  basically  my  recollection. 

6  Probably  before  I  made  the  call  to  Mr.  Cesca  that 

7  Ms.  Black  would  have  indicated  to  me  that  Ethics  also 

8  was  having  a  problem  with  this  arrangement. 

9  Q      Do  you  recall  ever  being  told  that  OGE  had 

10  a  problem  with  the  arrangement  after  the  memorandum 

1 1  was  drafted? 

12  A      I  do  not  recall  hearing  that,  no. 

13  Q      You  testified  earlier  about  a  meeting  held 

14  on  July  5th? 

15  A      Yes. 

16  Q      During  that  meeting  there  was  discussion  of 

17  the  provision  of  materials  to  the  investigators  by 

18  the  White  House  and  also  of  White  House  access  to 

19  materials  developed  by  the  investigators? 

20  A      Yes. 

21  Q      Was  it  ever  your  view  that  an  agreement  was 

22  reached  or  a  quid  pro  quo  was  reached  whereby  the 
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White  House  would  provide  documents  and  witnesses  to 
you  and  you  would  provide  information  to  the  White 
House  in  return? 

A      Information  in  the  form  of  interviews  and 
so  forth? 

Q      In  any  form. 

A      No,  it  was  never  my  view  that  we  had 
reached  that  agreement. 

Q  And,  in  fact,  you  declined  to  permit  White 
House  counsel  to  sit  in  on  your  interviews,  did  you 
not? 

A      We  did  that  through  counsel  Patricia  Black 
in  her  meeting  with  Jane  Sherburne  and  Francine 
Kemer. 

MR.  O'CALLAGHAN:    Just  for  clarity,  we  did 
not  come  to  the  agreement  you  are  talking  about,  the 
quid  pro  quo  and  I  just  wanted  to  — 

THE  WITNESS:    Which  "we"  is  it?   "We"  as 
the  RTC  -- 

MR.  O'CALLAGHAN:    Your  answer  was  we  didn't 
get  involved  in  an  agreement  like  that.    I  just 

wanted  you  to  identify  who  "we"  was. 
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BY  MR.  PORTNOY: 

Q      To  your  knowledge,  did  anybody  make  such  an 
agreement? 

A      That  we  would  provide  transcripts  and  so 
forth  to  the  White  House  in  exchange  for  making 
witnesses  available?  To  my  knowledge,  we,  the  RTC, 
had  not  agreed  to  that  at  all,  and  I  don't  believe 
the  Treasury  IG  had  agreed  to  it  either.   And  it  was 
determined  that  the  two  counsels  from  our  respective 
offices  would  meet  with  the  White  House  counsel  and 
advise  them,  you  know,  of  our  feelings  on  the  matter, 
which  they  did  that  afternoon. 

Q      And  I  believe  you  testified  that  you  told 
the  White  House  counsel's  office  that  they  could  not 
sit  in  on  your  depositions? 

A  That  was  what  my  counsel  passed  along  to 
their  counsel,  yes. 

Q      And  also  that  you  did  not  intend  to  provide 
them  with  the  deposition  transcripts? 

A      That  is  what  my  counsel  advised  them,  yes. 

Q      And  this  occurred  on  the  5th  of  July? 

A      Yes. 
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1  Q      On  the  6th  of  July,  the  White  House 

2  counsel's  office  provided  you  with  documents 

3  pertinent  to  your  investigation,  did  they  not? 

4  A      Yes,  a  letter  from  Mr.  Cutler  saying  we 

5  will  provide  you  with  the  documents,  yes. 

6  Q      And  so  the  White  House  provided  the 

7  documents  after  you  told  them  that  you  weren't  going 

8  to  provide  deposition  transcripts  or  permit  them  to 

9  sit  in? 

10  A      That's  right,  yes. 

11  Q      So  it's  pretty  clear  that  the  White  House 

12  didn't  see  a  quid  pro  quo  either,  isn't  it? 

13  MR.  O'CALLAGHAN:    You  are  asking  him  to 

14  make  a  judgment  as  to  someone  else's  --  what  their 

15  thought  process.   If  you  put  it  in  his  understanding 

16  then  it's  okay,  but  otherwise  ~ 

17  THE  WITNESS:    My  interpretation,  if  I  may 

1 8  give  my  interpretation,  of  receiving  the  letter  on 

19  the  6th  and  not  receiving  anything  in  the  way  of  a 

20  phone  call  from  the  White  House  counsel,  coupled  with 

21  the  fact  that  they  did  not  sit  in  on  the  interviews, 

22  was  that  they  had  agreed  that  they  would  provide 
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1  witnesses  and  documents,  but  we  were  not  going  to 

2  allow  them  to  sit  in  on  interviews  and  we  were  not 

3  going  to  provide  transcripts.   That  was  my 

4  interpretation. 

5  (Pause.) 

6  BY  MR.  PORTNOY: 

7  Q      You  testified,  sir,  that  the  White  House 

8  decision  to  provide  you  with  documents 

9  notwithstanding  Ms.  Black's  declination  to  allow  the 

10  White  House  to  sit  in  on  interviews  or  provide 

1 1  depositions  was  interpreted  by  you  as  White  House 

12  acquiescence  in  Ms.  Black's-- 

13  A      Along  with  two  others  things,  the  fact  that 

14  there  was  no  phone  call  to  me  from  Ms.  Sherburne  as 

15  was  indicated  by  Ms.  Black  might  occur  if  this  got 

16  escalated  up  to  Mr.  Cutler  and  he  said  wait  a  minute, 

17  we  can't  live  with  that  arrangement,  I'm  going  to 

18  call  the  IG  and  tell  him  so.    There  was  no  such  phone 

19  call  to  me  made  and  there  was  no  White  House 

20  personnel  sitting  in  on  the  interviews  as  they  had 

21  requested.  And  I  was  assuming  the  third  leg  which 

22  was  the  transcript  provision,  would  also  be  agreed 
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Q      No  one  at  the  White  House  ever  told  you 
that  they  agreed  not  to  seek  transcripts? 

A      No  one  ever  told  me  that  from  the  White 
House,  no. 

Q      Your  understanding  of  the  White  House's 
reaction  came  from  Ms.  Black  primarily? 

A      Yes. 

Q      I  would  ask  you,  sir,  to  look  at  document 
Bates  stamped  006272,  which  is  the  July  6th,  1994 
letter  from  Mr.  Cutler  to  you  and  Mr.  Cesca  that  was 
referred  to  earlier.   And  I  would  just  ask  you  to 
confirm  for  me,  sir,  that  the  letter  makes  no  mention 
whatsoever  of  White  House  witnesses  or  deposition 
transcripts? 

A      This  appears  to  be  in  ~  well,  it  states  it 
is  in  response  to  our  July  1  st  letter  regarding 
documents  saying  that  they  will  provide  documents  and 
asking  us  to  handle  the  documents  with  care.   It  does 
not  talk  about  witnesses. 

Q      This  is  the  letter  that  accompanied  the 
documents,  is  it  not,  sir?  
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A      Yes,  I  believe  it  is. 

Q      And  it  was  the  provision  of  the  documents 
in  part  that  led  you  to  believe  that  the  White  House 
had  acquiesced,  in  your  view,  that  they  should  not 
seek  deposition  transcripts? 

A      They  certainly  led  me  to  believe  they  were 
cooperating  with  the  investigation  fully  and  it  was 
more  the  sense,  I  believe,  that  they  were  not  sitting 
in  on  the  interviews  that  led  me  to  believe  that  the 
other  part  about  the  transcripts  was  also  resolved 
favorably.   But  this  was  an  indication  of  cooperation 
on  the  part  of  the  White  House. 

Q      But  it  doesn't  say  anything  about  not 
seeking  deposition  transcripts? 

A      It  does  not. 

Q      So  that  was  your  interpretation  of  events? 

A      Yes,  putting  it  all  together,  yes. 

Q      You  indicated  earlier  that  the  deposition 
transcripts  were  an  important  part  of  the  report  that 
your  office  played  a  role  in  developing? 

A      I  think  that's  right,  yes. 

Q      Did  you  always  anticipate  the  deposition 
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1  transcripts  would  become  public? 

2  A      I  believe  so.    I  believe  the  thinking  was 

3  that  the  report,  the  final  report  could  contain  the 

4  depositions  as  appendices  in  redacted  form. 

5  Q      And,  in  fact,  the  depositions  were  released 

6  to  the  public  on  July  30th,  I  believe  in  connection 

7  with  the  OGE  report? 

8  A      I  believe  that  may  be  so.    They  were 

9  certainly  part  of  the  report  provided  to  OGE  on  the 

10  29th,  and  I'm  not  sure  exactly  when  they  were 

1 1  released  to  the  public.    I  know  there  was  some 

12  requests  from  the  Hill  for  information,  but  whenever 

13  the  report  was  made  public,  certainly  the  depositions 

14  were  a  part  of  it,  the  redacted  depositions  were. 

1 5  Q      Were  you  aware  that  the  Office  of 

16  Government  Ethics  received  copies  of  the  depositions 

17  during  the  course  of  your  investigation? 

18  A      I  know  they  got  the  draft  report  on  the 

19  22nd.    I  guess  I'm  not  aware  that  they  received  the 

20  transcripts.   Are  you  asking  me  if  they  did  or  am  I 

21  aware  that  they  did? 

22 Q      I'm  asking  if  you  are  aware  whether  they 


1  received  the  transcripts  during  the  course  of  the 

2  investigation. 

3  A      I'm  not  sure.    I'm  not  sure  at  this  point. 

4  I  don't  know  if  I  need  to  check  with  counsel  or  not. 

5  MR.  O'CALLAGHAN:    You  are  asking  him. 

6  BY  MR.  PORTNOY: 

7  Q      That's  fine.    We  don't  need  counsel's 

8  recollection.  Yours  will  be  fine.   The  depositions 

9  weren't  redacted  until  July  28th  or  29th;  is  that 

10  correct? 

1 1  A      Right.    That's  correct. 

12  Q      So  if  OGE  got  deposition  transcripts  ~ 

13  A      They  would  have  been  unredacted,  that's 

14  correct. 

15  Q      And  if  your  office  was  aware  that  OGE  had 

16  received  deposition  transcripts,  your  office 

17  necessarily  would  have  been  aware  that  OGE  received 

18  unredacted  transcripts? 

19  A      I  think  that  would  be  true. 

20  Q      To  your  knowledge,  did  anybody  ever  raise 

21  the  subject  of  redacting  transcripts  before  providing 

22  them  to  OGE? 
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1  A      Are  we  saying  they  were  provided?   I  mean, 

2  is  it  a  fact  they  were  provided  here?  Because  I 

3  wasn't  aware  that  they  were.   I  can't  recall  that 

4  subject  coming  up,  no. 

5  Q      Did  OGE  receive  a  draft  of  your  report? 

6  A      Yes. 

7  Q      Did  it  receive  transcripts  in  connection 

8  with  that  draft  report? 
A      That's  what  I'm  having  trouble  remembering, 

whether  they  received  the  transcripts  as  well. 

MR.  O'CALLAGHAN:    Can  you  refresh  his 
recollection  with  anything? 

THE  WITNESS:    Do  you  have  anything  that 
might  refresh,  a  memorandum  that  says  here  is  the 
report  and  the  transcripts  or  something? 

MR.  PORTNOY:    Let's  go  off  the  record. 
(Discussion  off  the  record.) 
BY  MR.  PORTNOY: 
Q      I  believe  you  consulted  with  counsel  while 
we  were  off  the  record? 

A      Yes,  and  counsel  advises  that  the  Office  of 

Government  Ethics  had  requested,  we  believe  around 
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1  the  1 8th  of  July,  that  we  begin  providing  them  with 

2  transcripts  so  that  they  wouldn't  have  all  the 

3  volumes  of  transcripts  provided  to  them  at  once  at 

4  the  end  of  the  review.   And  our  understanding  is  that 

5  we  in  fact  did  then  provide  them  with  transcripts. 

6  Q      I'd  like  to  show  you  a  document,  sir, 

7  numbered  025070,  which  is  an  E-mail  from  Lou  Sherman 

8  to  Patricia  Black  regarding  copies  for  Jane  Ley. 
It's  dated  July  13th,  1994. 

A      Okay.   So  we  ~ 

Q      Does  this  document  in  any  way  refresh  your 
recollection  as  to  whether  your  office  provided 
copies  of  the  deposition  transcripts  to  the  Office  of 
Government  Ethics? 

A      Yes,  this  indicates  that  on  July  13th  we'd 
been  asked  to  make  copies  of  transcripts  and  provide 
them  to  Jane  Ley  at  OGE. 

MR.  O'CALLAGHAN:    But  you  don't  have  a 
recollection;  right? 

THE  WITNESS:   No.    I  mean,  I'm  not  copied 
on  this  and  obviously  this  is  something  that  was 
done  ~  counsel  advises  that  it  was  provided  ~  we 
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1  provided  the  transcripts. 

2  BY  MR.  PORTNOY: 

3  Q      Well,  then,  sir,  here  is  a  second  E-mail 

4  dated  025071  from  Ms.  Black  to  you  that  I  believe 

5  also  indicates  that  Ms.  Ley  was  receiving  the 

6  transcripts  as  of  July  13th. 

7  A      It  sure  does.    That  is  correct.   So  I'm  now 

8  refreshed  as  to  the  fact  that  Jane  Ley  had  asked  to 

9  look  at  transcripts  as  we  did  them  and  we  would  get 

10  them  to  her. 

11  Q      To  your  knowledge,  sir,  did  anybody  raise 

12  the  subject  of  redacting  transcripts  before  providing 

13  them  to  Ms.  Ley  or  OGE? 

14  A      No,  not  to  my  knowledge. 

15  Q      Why,  sir,  would  it  be  appropriate  to  give 

16  unredacted  copies  to  Ms.  Ley  in  OGE  but  not  to  give 

17  them  to  Secretary  Bentsen? 

18  A      Well,  1  don't  know  that  it  would  be 

19  appropriate.   I  think  they  probably  should  have  been 

20  redacted  before  they  went  to  OGE.    And  I  guess  that 

21  is  something  we'd  have  to  ask  our  counsel,  who  was 

22  basically  in  charge  of  the  idea  —  the  area  of 


1  redacting  documents  as  to  ~  well,  I  guess  she's 

2  already  been  up  here.   I  don't  know  whether  it's  been 

3  asked  of  her  or  not. 

4  Q      So  in  your  view,  if  it's  inappropriate  to 

5  provide  unredacted  transcripts  to  Secretary  Bentsen, 

6  it's  also  inappropriate  to  provide  them  to  OGE? 

7  A      It  would  have  been  my  preference  then  that 

8  OGE  not  ~  you  know,  that  copies  be  redacted  before 

9  we  provided  them  to  anyone.   It  looks  like  we  did  not 

10  do  that  here. 

11  Q      Would  the  converse  also  be  true?   If  it  was 

12  appropriate  to  provide  unredacted  transcripts  to  OGE, 

13  would  it  have  been  appropriate  to  provide  them  to 

14  Secretary  Bentsen? 

15  A      It's  probably  not  appropriate  to  provide 

16  either  one  with  the  unredacted  copies.   1  guess  the 

17  two  wrongs  are  not  going  to  make  a  right  here.   It's 

18  preferable  that  neither  OGE  or  the  Secretary  of  the 

19  Treasury  not  be  given  these  unredacted  materials. 

20  Q      Are  you  aware,  sir,  that  witnesses  were 

21  provided  of  copies  of  their  own  transcripts? 

22  A      Yes,  in  order  to  ascertain  whether  they 
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1  were  correct  or  whether  corrections  were  needed. 

2  Yes.    I  think  that  was  the  1 8th.    I  think  that  was 

3  the  date  sticking  in  our  minds  rather  than  13th.    So 

4  they  were  given  ~  they  were  given  the  transcripts. 

5  Q      Was  there  any  legal  limit  on  what  witnesses 

6  could  do  with  their  transcripts  once  they  received 

7  them? 

8  THE  WITNESS:    Let  me  ask  counsel  here.   Can 
I  go  off  the  record  here  for  a  second? 

MR.  PORTNOY:    Sure. 

(Discussion  off  the  record.) 

MR.  PORTNOY:    Let  me  clarify  for  the  record 
that  I'm  not  asking  Mr.  Adair  for  his  legal  opinion, 
but  rather  I'm  asking  whether  he's  aware  of  any  legal 
impediment  that  was  imposed  by  his  office  on  the 
release  of  transcripts  by  witnesses. 

MR.  GIBSON:    Can  we  go  off  the  record? 

(Discussion  off  the  record.) 

BY  MR.  PORTNOY: 
Q      In  deference  to  counsel's  concern,  did  your 
office  have  a  preference  with  respect  to  whether 
witnesses  maintain  the  confidentiality  of  these 


1  transcripts? 

2  A      Yes,  1  believe  we  asked  that  they  keep  the 

3  material  confidential,  but  we  had  no  way  of  enforcing 

4  what  they  did  with  the  transcripts  once  we  returned 

5  them  to  them. 

6  Q      So  once  the  transcripts  were  provided  to 

7  the  witnesses,  the  witnesses  were,  to  the  best  of 

8  your  knowledge,  free  to  disseminate  the  transcripts 

9  as  they  chose? 

10  A      I  would  say  we  had  no  way  of  preventing 

1 1  them  from  doing  what  they  wanted  with  the 

12  transcripts,  yes. 

13  Q      So  in  effect  those  transcripts  were 

14  available  to  the  public  in  some  fashion  as  of  the 

15  18th  of  July? 

16  A      To  the  public?   Well,  1  don't  think  we 

17  viewed  it  that  way  at  all,  that  people  would  release 

18  transcripts  of  what  they  had  said  to  the  public.    I 

19  guess  theoretically  if  someone  wanted  to  take  a 

20  transcript  and  hand  it  to  ~  their  own  transcript  it 

21  would  be  no  different,  I  suppose,  than  them  going 

22  public  and  making  statements,  the  same  statements 
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1  they  had  made  to  us  to  the  public. 

2  Q      They  could  have  given  their  transcript  to 

3  their  lawyer  certainly? 

4  A      Yes. 

5  Q      They  could  have  given  it  to  a  newspaper  if 

6  they  chose? 

7  A      1  suppose  that's  true  that  we  couldn't 

8  prevent  them  from  ~  legally  couldn't  prevent  them 

9  from  handing  it  to  a  newspaper  or  whoever  they  wanted 

10  to. 

1 1  Q      And,  in  fact,  they  could  have  given  it  to 

12  another  witness  had  they  chosen  to,  couldn't  they? 

13  A      They  could  have. 

14  Q      1  take  it  nobody  raised  the  issue  of 

15  redacting  transcripts  before  providing  them  to 

16  witnesses  for  verification? 

17  A      Well,  1  mean  --  no,  they  did  not,  because 

18  basically  you'd  be  asking  people  who  may  have 

19  provided  material  that  was  needed  to  be  redacted  and 

20  blacking  out  the  information  that  they  had  given  to 

21  you,  which  I  guess  didn't  make  any  sense. 

22 Q      As  of  the  23rd  of  July,  had  you  ever  raised 


1  the  subject  of  redaction  of  transcripts  with 

2  Mr.  Cesca  or  anyone  else  at  the  Treasury  Department 

3  or  the  Treasury  Inspector  General's  office? 

4  A      1  had  not. 

5  Q   To  your  knowledge,  had  anybody  done  so? 

6  A   I  don't  know. 

7  Q      Mr.  O'Callaghan  showed  you  the  document 

8  which  was  a  fax  transmission  from  Mr.  Blight  to 

9  Mr.  Cottos  containing  suggestions  regarding  the  draft 

10  report,  do  you  recall  that? 

1 1  A      Wasn't  it  ~  was  it  from  Mr.  Cottos  to 

12  Mr.  Blight? 

13  Q      I'm  sorry,  you  are  correct.   From 

14  Mr.  Cottos  to  Mr.  Blight. 

15  A      Yes,  he  did. 

16  Q      You  characterized  the  contents  of  the 

17  attachment  to  the  cover  page  as  being  suggestions? 

18  A      Yes,  in  my  view. 

19  Q      And  to  be  clear,  sir,  did  anybody  ever  put 

20  any  pressure  on  you  or  anyone  in  your  office  to 

2 1  accept  a  suggested  change? 

22  A      No  one  pressured  me  personally.   1  believe 
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that  my  agents  would  not  accept  a  change  that  they 
didn't  think  was  appropriate. 

Q      So  would  it  be  fair  to  say  that  the  final 
product  was  the  work  of  your  office  in  the  Treasury 
Inspector  General's  office  and  the  Office  of 
Government  Ethics  irrespective  of  any  suggestions 
that  came  from  elsewhere? 

A      I  think  the  office  of  Treasury  IG  and  my 
office,  it  was  basically  our  decision  as  to  what  went 
into  the  report,  and  what  came  to  us  from  Government 
Ethics  and  what  came  to  us  in  the  memo  from 
Mr.  Cottos  I  view  as  suggestions  which  we  might  or 
might  not  accept. 

Q      So  you  wouldn't  view  those  suggestions  as 
tainting  your  report  in  any  way? 

A      I  would  not. 

Q      Mr.  O'Callaghan  also  showed  you  a 
memorandum  from  a  Mr.  Rittling  to  a  Mr.  Schmalzbach? 

A      Yes. 

Q      You  indicated  you'd  never  seen  that  memo 
before? 

A      Yes,  that's  right. 

136 

Q      In  describing  Mr.  Schmalzbach,  I  believe 
you  testified  that  Mr.  Schmalzbach  was  Francine 
Kemer's  boss? 

A      Yes. 

Q      Is  that  your  understanding? 

A      That's  my  understanding.   I  don't  exactly 
know  the  hierarchy  of  the  Treasury  general  counsel's 
office,  but  my  understanding  is  that  he  was  in  fact 
her  boss,  that  she  reported  to  him. 

Q      Did  Ms.  Kemer  ever  say  that  to  you? 

A      I  don't  believe  she  did,  no. 

Q      Did  Mr.  Schmalzbach  ever  say  that  to  you? 

A      No,  he  did  not. 

Q      So  you  don't  really  know  if  that's  the 
case;  it's  your  understanding? 

A      Yes,  that's  right. 

Q      Mr.  Schmalz  ~  excuse  me.    Mr.  O'Callaghan 
also  showed  you  an  E-mail  message  from 
Mr.  Schmalzbach  to  Mr.  Knight? 

A      Yes. 

Q      You  indicated  you  had  not  seen  it  before, 
but  you  thought  that  Pat  Black  had  seen  it  before? 
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1  A      Yes,  correct. 

2  Q      Do  you  have  any  idea  how  Ms.  Black  would 

3  have  seen  an  internal  Treasury  Department  E-mail? 

4  A      Yes. 

5  Q      How  is  that? 

6  MR.  O'CALLAGHAN:    He  already  testified  to 

7  that. 

8  THE  WITNESS:    I  believe  that  she  saw  it  as 

9  part  of  the  investigation  being  conducted  by  the 

10  independent  counsel's  office. 

1 1  MR.  GIBSON:    If  you  don't  mind,  can  I  ask  a 

12  couple  of  clarifying  questions  on  that  last  point? 

13  MR.  PORTNOY:    With  respect  to  the 

14  independent  counsel? 

15  MR.  GIBSON:    With  respect  to  the 

16  independent  counsel. 

17  MR.  PORTNOY:    If  you'd  like  to. 

18  MR.  GIBSON:   This  will  just  be  brief 

19  You  testified  that  Pat  Black  believed  she 

20  saw  it  as  a  part  in  the  investigation  by  the 

21  independent  counsel.   Was  she  involved  in  any  way  of 

22  assisting  or  conducting  the  investigation  with  the 
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1  independent  counsel  or  was  she  shown  that  document  as 

2  a  fact  witness  to  something  else? 

3  THE  WITNESS:    She  was  shown  the  document  as 

4  a  fact  witness. 

5  BY  MR.  PORTNOY: 

6  Q      To  your  knowledge,  is  that  the  only  time 

7  that  Ms.  Black  has  seen  the  document? 

8  A      To  my  knowledge  that  is  the  only  time  she's 

9  seen  the  document,  yes.   Oh,  wait  --  yes,  that's 

10  correct. 

1 1  Q      Were  you  aware  that  the  White  House  chief 

12  of  staff,  Mr.  McLarty,  had  asked  Mr.  Cutler  to 

13  conduct  an  investigation  into  the  White 

14  House-Treasury  contacts  that  were  the  subject  of  your 

15  investigation? 

16  A      1  was  aware  that  Mr.  Cutler  was  looking 

17  into  this  matter  for  the  White  House.    I'm  not  sure  1 

18  knew  Mr.  McLarty  had  asked  him  to  do  that.   And  1 

19  believe  I  knew  he  was  doing  it. 

20  Q      You  were  aware,  though,  that  Mr.  Cutler  was 

21  conducting  an  investigation  of  the  White 

22  House-Treasury  contacts  from  the  White  House 


4531 

139 
perspective? 

A      Yes,  I  believe  I  was. 

Q      And  your  investigation  concerned  the  White 
House-Treasury  contacts  from  essentially  the  Treasury 
perspective  or  the  RTC  perspective? 

A      Well,  1  guess  trying  to  get  everyone's 
perspective  in  the  fiill  picture  of  it,  yes. 

Q      Did  you  view  Mr.  Cutler's  investigation  as 
legitimate  and  proper? 

A      Yes. 

Q      Would  it  be  your  view  that  the  White  House 
should  have  investigated  the  White  House-Treasury 
contacts? 

A      Yes. 

Q      Was  it  appropriate  for  the  White  House  to 
seek  all  available  information  in  connection  with 
that  investigation? 

A      Yes. 

Q      So,  in  your  view,  was  it  appropriate  for 
the  White  House  to  seek  access  to  the  information 
developed  during  your  investigation? 

A      Yes,  I  didn't  think  it  was  inappropriate 
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what  they  were  asking,  but  it  was  certainly  ~  it  was 
something  that  we  simply  could  not  comply  with. 

Q      For  your  internal  reasons? 

A      Yes,  because  of  the  way  we  conduct 
investigations  to  be  consistent  with  how  we  conduct 
investigations. 

Q      Was  it  your  view  or  is  it  your  view  that  it 
was  appropriate  for  the  White  House  to  seek  access  to 
unredacted  transcripts? 

A      No,  1  don't  think  that  would  be 
appropriate.   The  unredacted  transcripts  contained 
information  about  the  criminal  referrals,  which 
basically  was  the  reason  we  were  conducting  the 
investigation  in  the  first  place,  to  see  whether  any 
of  that  information  had  been  provided  by  the  Treasury 
to  the  White  House.   And  so  for  them  to  be  seeking 
unredacted  transcripts  that  might  contain  that 
information,  I  have  a  problem  with  that  being 
appropriate. 

Q      But  at  the  time  the  White  House  received 
the  transcripts  there  had  been  no  redaction,  had 
there? 
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1  A      There  had  not. 

2  Q      And,  to  your  knowledge,  there  had  been  no 

3  discussion  of  redaction? 

4  A      To  my  knowledge,  between  our  office  and  the 

5  Treasury  ~  and  the  Treasury  IG  office,  I  know  1  had 

6  not  discussed  it,  but  I  don't  know  whether  anyone  in 

7  my  office  had  discussed  it  with  Treasury  IG. 

8  Q      Are  you  aware  of  anyone  having  raised  the 

9  subject  of  redacting  the  transcripts  prior  to  July 

10  23rd? 

11  A      I'm  not. 

12  Q      So  the  White  House  wasn't  presented  with  an 

13  option  of  seeking  redacted  or  unredacted  transcripts? 

14  A      I  don't  know  what  they  were  presented  with 

15  by  way  of  an  option. 

16  Q      No  redacted  transcripts  existed? 

17  A      That  is  correct. 

18  Q      Sir,  do  you  have  any  reason  to  believe  that 

19  the  White  House  or  anyone  in  the  White  House  made 

20  improper  use  of  any  of  the  material  in  the  deposition 

21  transcripts? 

22 A      I  don't  know  what  they  —  what  use  they 
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1  made  of  the  material,  so  I  have  no  reason  to  believe 

2  that  they  did. 

3  Q      Do  you  have  any  reason  to  believe  that 

4  anyone  at  the  Treasury  Department  made  any  improper 

5  use  of  either  the  draft  report  that  was  provided  to 

6  Secretary  Bentsen  or  the  deposition  transcripts? 

7  A      Again,  I  don't  know  what  use  was  made  of 

8  that  within  Treasury,  so  I  do  not. 

9  Q      Are  you  aware  of  any  detrimental  effect  on 

10  your  investigation  as  a  consequence  of  the  release  of 

1 1  the  deposition  transcripts  to  the  White  House? 

12  A      No,  I  don't  think  we  --  there's  any  way 

13  we  ~  well,  we're  not  aware  of  anything,  and  I'm  not 

14  sure  we  could  be  aware.   It's  something  that  could 

15  occur  and  we  wouldn't  even  be  aware  of  it.    We're  not 

16  aware. 

1 7  Q      Are  you  aware  of  any  detrimental  effect  on 

18  your  investigation  by  the  release  of  the  draft  report 

19  to  Secretary  Bentsen  on  July  22nd  or  the  release  of 

20  the  deposition  transcripts  to  the  Treasury  Secretary? 

21  A      I  guess  I'm  not  aware,  no. 

22  MR.  PORTNOY:    That's  all  I  have,  sir. 
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Thank  you. 

EXAMINATION 
BY  MR.  O'CALLAGHAN: 

Q      Okay.    I  have  a  few  follow-up  questions. 
I'll  try  to  be  brief,  sir. 

Mr.  Portnoy  just  asked  you  ~  actually,  let 
me  withdraw  that. 

On  July  23rd  when  the  unredacted 
transcripts  went  over  to  the  White  House,  did  they 
contain  confidential  RTC  information  relating  to 
Madison  Guaranty  Savings  &  Loan  Association  or 
Whitewater  Development  Corporation? 

A      Yes. 

Q      And  Mr.  Portnoy  asked  you  if  on  July  23rd 
there  were  any  redacted  copies  of  the  transcripts 
that  existed  and  you  said  no,  right,  at  that  time? 

A      Not  to  my  knowledge.   I  don't  believe  there 
were. 

Q      Had  there  been  any  reason  to  redact 
transcripts  on  July  23rd,  by  July  23rd? 

A      No.    My  counsel,  it  was  her  intention  to 

redact  before  the  final  report  was  prepared  and  we 
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hadn't  reached  that  stage. 

Q  This  is  the  same  counsel  that  had  told  the 
White  House  that  they  couldn't  have  transcripts;  is 
that  right? 

A      Yes. 

Q      If  you'd  been  advised  on  July  23rd  that  the 
transcripts  were  going  over  to  the  White  House 
unredacted,  might  that  have  sparked  discussions  about 
redactions? 

A      Well,  had  I  been  advised,  yes,  I  would 
have  --  my  procedure  would  have  been  to  contact  my 
counsel  and  the  issue  of  redaction,  I  think  at  that 
point  would  have  been  raised  and,  of  course,  the 
entire  issue  of  whether  the  transcripts  should  be 
sent  to  the  White  House  would  also  have  been 
discussed.   But  we  were  not  ~  we  were  not  consulted 
on  that. 

Q      You  were  asked  earlier  how  you  knew  or 
whether  or  not  you  knew  Ken  Schmalzbach  was  Francine 
Kemer's  boss? 

A      Right. 

Q      How  did  you  come  to  that  conclusion? 
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1  A      I  believe  I  was  told  that  by  my  counsel, 

2  Patricia  Black. 

3  Q      Did  she  give  you  a  reason  for  why  she 

4  thought  that  was  the  case? 

5  A      I  think  that  is  something  that  she  believed 

6  was  a  fact  and  had  mentioned  it  in  the  course  of 

7  conversations. 

8  Q      Did  she  have  a  lot  of  contact  with 

9  Ms.  Kemer? 

10  A      Yes,  she  had  counsel-to-counsel  contact 

1 1  during  that  particular  investigation. 

12  Q      During  the  investigation  probably  on  a 

13  daily  basis? 

14  A      Probably  pretty  close  to  daily,  yes. 

15  Q      Okay.    And  Mr.  Cottos  ~  excuse  me, 

16  Mr.  Portnoy  asked  you  earlier  whether  unredacted 

17  copies  of  the  transcripts  had  been  sent  to  the  OGE 

18  and  you  said  probably;  right? 

19  A      I  think  we've  established  that  they  in  fact 

20  were,  yes. 

21  Q      Was  anyone  at  OGE  a  subject  of  the 

22  underlying  investigation? 
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1  A      They  were  not. 

2  Q      And  was  anyone  at  the  OGE  a  subject  of  the 

3  criminal  referrals? 

4  A      No,  they  were  not. 

5  Q      Was  anyone  at  the  Treasury  a  subject  of  the 

6  investigation? 

7  A      Yes. 

8  Q      Was  anyone  at  the  White  House? 

9  A      Yes. 

10  (Discussion  off  the  record.) 

11  BY  MR.  O'CALLAGHAN: 

12  Q      I  just  finished  asking  you  whether  anyone 

13  at  the  White  House  was  the  subject  of  the  underlying 

14  investigation  and  you  said  yes? 

15  A      Yes. 

16  Q      Was  anyone  at  the  White  House  mentioned  in 

17  any  of  the  criminal  referrals  information  contained 

1 8  in  the  transcripts? 

19  MR.  PORTNOY:    Mentioned  in  what  way? 

20  THE  WITNESS:   Can  we  go  off  the  record  for 

21  a  second? 

22  MR.  O'CALLAGHAN:    Sure. 
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(Discussion  off  the  record.) 
MR.  GIBSON:    Let  the  record  reflect  that 
we're  going  to  withdraw  that  last  question. 

MR.  O'CALLAGHAN:    Withdraw  that  last 
question. 

BY  MR.  O'CALLAGHAN: 
Q      When  you  received  the  letter  on  July  6th 
from  the  White  House  with  regard  to  providing 
documents  by  the  White  House,  were  you  surprised  that 
there  wasn't  a  mention  made  about  providing 
transcripts  to  the  White  House  or  a  reference  to 
allowing  them  to  sit  in  on  interviews? 

A      No,  I  was  not  because  my  understanding  of 
the  July  6th  letter  was  that  it  was  in  response  to 
our  July  1st  letter  asking  for  documents.   So  I  guess 
I  didn't  expect  to  see  anything  in  there  about 
anything  other  than  that. 

Q      You  never  heard  ~  did  you  ever  hear  from 
the  White  House  again  about  a  request  for  transcripts 
or  sitting  in  on  interviews? 
A      No,  I  did  not. 
Q      Had  you  expected  to? 


A      I  would  have  expected  to  if  the  issue 
hadn't  been  resolved,  and  when  I  didn't,  I  thought  it 
was  resolved.   Particularly  when  no  one  from  the 
White  House  sat  in  on  the  interviews,  it  was  obvious 
that  that  was  resolved.   And  my  assumption  was  that 
the  request  for  transcripts  was  also  resolved  as  my 
counsel  had  indicated  to  the  White  House  it  had  been 
resolved  in  the  meeting  of  the  5th. 

Q      Did  counsel  ever  tell  you  that  the  White 
House  had  said  in  the  meeting  of  the  5th  that,  okay, 
we  don't  need  transcripts  or,  okay,  we  don't  want  to 
sit  in  on  the  interviews? 

A      No.    1  believe  what  she  said  was  that  she 
had  made  our  position  very  clear  to  the  White  House, 
and  they  had  indicated  that  1  might  be  receiving  a 
phone  call  from  the  White  House,  which  we  both 
interpreted  as  if  they  have  a  problem  with  the 
position  as  we've  laid  it  out,  they're  going  to  call 
me  and  tell  me  that.   Otherwise,  if  we  don't  hear 
anything,  then  it  would  appear  they've  accepted  our 
position  on  this  matter.   That  was  our 
interpretation. 
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1  Q      Were  you  ever  informed  that  Ms.  Sherburne 

2  had  made  requests  to  the  Treasury  IG  office  for 

3  copies  of  the  transcripts  in  mid- July? 

4  A      No. 

5  Q      So  you  never  were  informed  of  that? 

6  A      No. 

7  Q      Did  the  White  House  interview  any  RTC 

8  witnesses  in  that  investigation? 

9  A      Not  to  my  knowledge. 

10  Q      Had  you  ever  been  contacted  about  them 

1 1  getting  access  to  interview  RTC  witnesses? 

12  A      Had  I  been  contacted  about  the  White  House 

13  getting  access  to  interview  RTC  witnesses? 

14  Q      Correct. 

15  A      No. 

16  Q      Do  you  know  if  anyone  at  the  RTC  was 

17  contacted  by  the  White  House  about  interviewing 

18  people? 

19  A      I  do  not  know. 

20  Q      Okay.    Mr.  Portnoy  asked  you  if  you  thought 

21  the  memorandum  by  Mr.  Cesca  to  Ms.  Hanson  regarding 

22  Francine  Kemer's  role  during  the  time  of  the 
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1  investigation  —  1  think  we've  referred  to  it  as  the 

2  Chinese  wall  memo,  1  guess,  keeping  her  separate  from 

3  reporting  facts  of  the  investigation  to  the  general 

4  counsel's  office.   Do  you  know  that  memo  had  been 

5  drafted  by  Francine  Kemer? 

6  A      No. 

7  Q      And  Mr.  Portnoy  asked  you  earlier  whether 

8  you  would  be  reluctant  to  release  Pat  Black  as 

9  counsel  during  the  investigation? 

10  A      Yes. 

1 1  Q      Would  you  have  a  problem  with  releasing 

12  Ms.  Black's  services  during  the  investigation  if  she 

13  had  a  conflict  of  interest  that  was  similar  to 

14  Ms.  Kemer's? 

15  MR.  PORTNOY:    Objection.   It's  by  no  means 

16  clear  that  Ms.  Kemer  had  a  conflict  of  interest. 

17  That's  your  characterization. 

18  MR.  O'CALLAGHAN:    I'll  rephrase  that.    1 

19  didn't  mean  to  make  a  characterization.  Excuse  me. 

20  BY  MR.  O'CALLAGHAN: 

21  Q      The  problems  that  you  had  with  Ms.  Kemer's 

22  involvement  with  the  investigation,  if  you  had  had 
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similar  problems  with  Ms.  Black's  involvement  in  the 
investigation,  would  you  have  had  an  objection  to 
removing  her  from  being  involved? 

A      Well,  if  Ms.  Black  were  an  employee  of  the 
general  counsel's  office  at  RTC  and  I  was  doing  an 
investigation  of  the  general  counsel  —  which  we  have 
had  to  do,  by  the  way  ~  1  would  not  want  her  to  be 
involved  in  the  investigation  just  simply  from  an 
appearance  standpoint.    I  wouldn't  want  people 
questioning  why  she  was  involved,  so  1  would  have  had 
a  problem  with  keeping  her  on  in  an  investigation 
involving  the  general  counsel  if  she  worked  for  the 
general  counsel's  office. 

Q      And  as  far  as  this  investigation  was 
concerned,  you  had  no  problem  with  —  Ms.  Black  had 
no  problems  similar  to  Ms.  Kemer's,  did  she? 

A      No,  she  did  not.    Because  she  works  for  me. 

Q      Even  though  you  said  that  you  believe  the 
RTC  IG's  office  was  assisting  the  Treasury  IG's 
office  in  the  investigation,  was  it  your  belief  that 
transcripts  and  the  information  contained  within  it 
were  the  property  of  both  Treasury  IG  and  RTC  IG's? 
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A      1  would  say  yes. 

MR.  PORTNOY:    Could  you  clarify  whether 
that  was  contemporaneous  view  or  one  that  you're 
coming  to  now  in  response  to  Mr.  O'Callaghan's 
question. 

THE  WITNESS:    I  think  that  even  though  we 
had  been  asked  to  assist  the  Treasury  IG,  we  viewed 
this  as  a  joint  investigation  where  we  were  providing 
an  equal  number  of  investigators  to  what  Treasury  IG 
was  providing,  where  I  was  going  to  be  signing  the 
report  along  with  Mr.  Cesca  and  so  had  pretty  much 
equal  responsibility.    If  anything  went  wrong,  I 
would  certainly  get  blamed  as  much  as  Mr.  Cesca.   And 
in  that  sense,  I  felt  that  we  would  probably  be 
jointly  in  custody  of  the  transcripts  as  well. 
BY  MR.  O'CALLAGHAN: 

Q      Plus  the  transcripts  — 

A      Certainly  the  transcripts  of  the  Resolution 
Trust  Corporation  individuals,  but  more  so  all  the 
transcripts.   Since  the  interviews  were  mostly  done, 
as  I  said,  with  one  of  our  investigators  and  one  of 
theirs,  everything  was  done  pretty  much  jointly. 
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1  Q      And  some  of  the  transcripts  contained 

2  confidential  information  regarding  ongoing  criminal 

3  investigations;  is  that  right? 

4  A      That's  right. 

5  Q      Were  you  asked  to  give  the  results  of  the 

6  investigation  to  anyone  at  Treasury  other  than 

7  Secretary  Bentsen? 

8  A      No,  not  that  I  recall,  no. 

9  Q      Were  you  asked  to  give  the  report  to  anyone 

10  at  the  Treasury  Office  of  General  Counsel? 

11  A      No. 

12  MR.  O'CALLAGHAN:    I  have  no  ftirther 

13  questions. 

14  MR.  PORTNOY:    I  have  one  short  inquiry. 

15  EXAMINATION 

16  BY  MR.  PORTNOY: 

17  Q      You  testified  that  you  attended  the  meeting 

18  prior  to  this  deposition  to  refresh  your 

19  recollection? 

20  A      Yes. 

21  Q      Was  that  in  order  to  allow  you  to  give  more 

22  complete  testimony  today? 
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1  A      I  think  it  was  two  things.   One  was,  as  I 

2  said,  to  refresh  our  recollection  of  events  more  than 

3  a  year  ago  and  the  second  was  to  give  a  little  bit  of 

4  an  understanding  of  the  ground  rules  of  how  this  was 

5  going  to  occur  as  we  understood  them. 

6  Q      Do  you  believe  your  testimony  today  was 

7  more  accurate  as  a  consequence  of  the  meeting? 

8  A      I  think  so.    I  think  so.    I  don't  think 

9  I  ~  I  obviously  haven't  remembered  everything  and  I 

10  needed  refreshment  on  some  of  these  matters,  but  it 

1 1  probably  would  have  been  less  complete  had  I  not  sat 

12  down  and  fried  to  remember  what  occurred  a  year  ago. 

13  MR.  O'CALLAGHAN:    You  are  speculating 

14  though;  right? 

15  THE  WITNESS:   That's  speculation,  yes.    I'm 

16  speculating  that  it  might  have  been  less  complete  had 

17  I  not  thought  about  it  a  little  bit. 

18  BY  MR.  PORTNOY: 

19  Q      But  in  your  view,  it  might  have  been  less 

20  complete  if  you  hadn't  had  that  meeting? 

21  A      Yes,  it  might  have. 

22  Q      So  would  you  say  that  it  was  appropriate  to 


4539 

155 
prepare  for  your  Congressional  testimony  by 
refreshing  your  recollection? 
A      Yes,  I  would. 

Q      And  in  your  judgment  would  it  be 
appropriate  for  other  witnesses  to  prepare  for  their 
Congressional  testimony  by  refreshing  their 
recollection? 

A      Yes,  I  believe  it  would. 

MR.  PORTNOY:    That's  all  I  have.   Thank 
you. 

EXAMINATION 
BY  MR.  O'CALLAGHAN: 
Q      I  just  have  one  more  follow-up. 
Mr.  Portnoy  just  asked  you  a  pretty  broad  question, 
whether  you  thought  it  would  be  appropriate  for  other 
witnesses  to  refresh  their  recollection  before 
Congressional  testimony.    Do  you  think  it  would  be 
appropriate  for  other  witnesses  to  refresh  their 
recollection  with  ~  let  me  withdraw  that  last 
question. 

I  want  to  make  sure  I  ask  this  properly. 
Do  you  think  it  would  be  proper  for 
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witnesses  to  refresh  their  recollection  before 
Congressional  testimony  using  information  that  was 
gathered  during  the  course  of  an  investigation  of 
which  they're  a  subject  of? 

A      That  in  the  context  of  our  discussion  today 
I  think  maybe  the  difference  —  in  other  words,  we 
were  refreshing  our  memories  based  on  information 
within  our  office  as  opposed  to  perhaps  others  that 
might  have  information  from  an  investigation  where 
they  shouldn't  have  it  in  their  possession  because 
the  investigation  is  still  ongoing  and  they  are  the 
subjects  of  the  investigation.   And  that,  in  fact, 
probably  would,  in  our  view,  not  be  appropriate. 

MR.  O'CALLAGHAN:    Thank  you.    I  have  no 
further  questions  at  this  time. 

(Whereupon,  at  2:50  p.m.,  the  deposition 
was  concluded.) 
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1  PROCEEDINGS 

2  Whereupon, 

3  WAYNE  FOREN 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  (Exhibit  Foren  1  identified.) 

7  EXAMINATION 

8  BY  MR.  GICALE: 
Q      State  your  name  for  the  record,  please. 
A      Wayne  Foren,  F-o-r-e-n. 


Q      Your  present  business  address? 
A      It  would  be  my  residence,  since  I  am  a 
retired  federal  employee. 


Q      Now,  you  have  indicated,  Mr.  Foren,  that 
you  ar£  retired.   When  did  you  enter  retirement? 

1  A      I  retired  on  February  the  17th,  1995. 

2  Q      From? 

3  A      Small  Business  Administration,  federal 

4  service. 

5  Q      And  what  was  your  last  position  at  the 

6  Small  Business  Administration? 

7  A      Special  assistant  to  the  deputy 

8  administrator. 
Q      How  long  were  you  in  that  position? 
A      Well,  I  was  on  paper  in  that  position  from 

about  ~  well,  from  October  the  22nd,  1993  to 
February  17th. 

Q      Before  we  go  back  further  in  terms  of  your 
employment  history,  I  would  like  to  go  over  a  number 
of  things.    First  of  all,  this  deposition  is  being 
conducted  pursuant  to  Senate  Resolution  120.    The 
resolution  establishes  a  special  committee 
administered  by  the  Banking  Committee  to  conduct  an 
investigation  involving  Whitewater  Development 
Corporation,  Madison  Guaranty  Savings  &  Loan 
Association,  Capital  Management  Services, 
Incorporated,  the  Arkansas  Development  Finance 


4546 


1  Authority,  and  other  related  matters. 

2  Section  l(b)2(c)  of  Senate  Resolution  120 

3  authorizes  the  investigation  and  public  hearings  into 

4  whether  the  Department  of  Justice  has  improperly 

5  handled  RTC  criminal  referrals  related  to  Madison 

6  Guaranty  Savings  &  Loan  Association  or  Whitewater 

7  Development  Corporation. 

8  MR.  GICALE:    Off  the  record  for  a  second. 

9  (Discussion  off  the  record.) 

10  MR.  GICALE:    Back  on  the  record. 

11  Mr.  Foren,  section  l(b)2  --  I'm  sorry, 

12  l(b)3(e)  deals  with  the  sources  of  funding  and  the 

13  lending  practices  of  Capital  Management  Services, 

14  Incorporated  and  its  supervision  and  regulation  by 

15  the  Small  Business  Administration,  including  any 

16  alleged  diversion  of  funds  to  Whitewater  Development 

17  Corporation. 

18  And  in  addition  to  that,  section  (b)2(b)  of 

19  that  resolution  directs  the  committee  to  conduct  an 

20  investigation  and  public  hearings  into  and  study 

21  whether  the  White  House  has  engaged  in  improper 

22  contacts  with  any  other  agency  or  department  of  the 

1  government  with  regard  to  confidential  RTC 

2  information  related  to  Madison  Guaranty  Savings  & 

3  Loan  Association  and  Whitewater  Development 

4  Corporation. 

5  Now,  you  have  been  requested  to  testify 

6  before  this  committee.   Your  deposition  is  being 

7  taken  in  advance  of  a  public  hearing  which  may  occur 

8  in  November  of  1995.    It  is  possible  that  you  may  be 

9  requested  to  testify. 

10  We  will  be  asking  you  a  series  of 

1 1  questions.   You  are  being  requested  to  testify  under 

12  oath.   If  you  do  not  understand  a  question,  please 

13  let  us  know  and  we  will  rephrase  the  question. 

14  The  stenographer  will  prepare  a  record  of 

15  questions  and  answers.   The  deposition  will  be 

16  treated  as  committee  confidential  until  the 

17  commencement  of  the  hearings.   Prior  to  the  hearings 

18  you  will  receive  a  letter  from  the  committee  telling 

19  you  that  you  may  come  to  the  Senate  to  review  the 

20  transcripts  of  your  deposition,  and  make  note  of  any 

21  corrections  of  transcription  on  an  errata  sheet. 

22  If  you  are  called  to  testify  at  the  public 
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hearings,  you  will  be  permitted  to  have  a  copy  of 
your  deposition  transcript  four  days  in  advance  of 
your  testimony. 

You  may  be  represented  by  counsel.   I  see 
you  are  here  alone  today  and  not  with  counsel;  is 
that  correct? 

A      Yes. 

Q      Objections  can  be  made  to  the  form  of 
questions  and  they  will  be  noted  for  the  record. 
Counsel  present  may  object  on  grounds  of  privilege  or 
relevance.  The  committee  chairman  may  rule  on 
objections  where  the  witness  refuses  to  answer  a 
question. 

Now,  Mr.  Foren,  prior  to  your  position  as  a 
special  assistant  to  the  deputy  administrator,  and 
who  was  the  deputy  administrator  at  that  point? 

A      Cassandra  Pulley,  C-a-s-s-a-n-d-r-a, 
P-u-1-l-e-y. 

Q      Prior  to  that  position,  what  was  your 
position  at  the  SBA? 

A      I  was  the  associate  administrator  for 

investment.    I  was  appointed  to  that  position  on  July 

{ 

1  28,  1991. 

2  Q      And  what  did  you  do  prior  to  that? 

3  A      Prior  to  that,  I  was  the  director  of  the 

4  office  of  economic  development,  and  I  ran  ~ 

5  developed  and  ran  the  SBA,  Small  Business 

6  Administration's  certified  development  company 

7  program,  also  known  as  the  final  four  program,  and  I 

8  was  in  that  position  from  1980  to  1991. 
Q      That  was  at  the  SBA  as  well;  correct? 
A      Right. 
Q      As  associate  administrator  for  investment, 

starting  in  1991,  July  of  1991,  what  were  your 
responsibilities  in  that  position? 

A      I  was  the  program  manager.   I  was 
responsible  for  all  aspects  of  the  program. 

Q      Can  you  describe  the  program? 

A      Yes.   The  SB  —  it  was  ~  the  investment 
division  is  the  organization  that  I  headed.  And  its 
responsibility  was  to  administer  the  small  business 
investment  company  program,  and  ~  which  composes  two 
types  of  SBIC,  regular  SBICs  and  specialized  SBICs. 

Q      Can  you  explain  what  an  SBIC  is? 
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1  A      A  small  business  investment  company  which 

2  is  an  SBIC  is  a  privately  owned  and  managed 

3  investment  company  that  is  organized  to  make  loans  or 

4  investments  ~  and/or  investments  to  small  business 

5  concerns,  pursuant  to  Title  III  of  the  Small  Business 

6  Investment  Act  of  1958,  as  amended.  A  specialized 

7  SBIC  is  an  SBIC  that  is  organized  to  make  loans  or 

8  investments  only  to  businesses  owned  by  persons  who 

9  are  socially  or  economically  disadvantaged. 

10  Now,  in  that  position,  I  was  responsible 

1 1  for  licensing  SBICs,  providing  regulatory  oversight 

12  to  SBICs,  providing  financial  assistance  to  SBICs  and 

13  when  necessary,  liquidating  SBICs.   On  October  the 

14  1st,  1992,  I  assumed  the  responsibility  for  examining 

15  SBICs  as  well.   That  was  legislatively  transferred  to 

16  the  investment  division,  that  function  was. 

17  Q      Who  did  you  report  to? 

18  A      I  reported  directly  to  the  associate  deputy 

19  administrator  for  finance,  investment  and 

20  procurement.  There  was  later  a  name  change,  but  it 

21  was  that  position.    But  I  worked  directly  with  the 

22  administrator.   I  reported  to  the  administrator 

1  through  the  associate  deputy  for  finance, 

2  investment  ~ 

3  Q      In  1 99 1  when  you  first  started,  which 

4  administrator  were  you  reporting  to? 

5  A      Patrick  ~  Patricia  Saiki,  S-a-i-k-i. 

6  Q      Did  there  come  a  time  when  Ms.  Saiki  left 

7  and  then  you  reported  to  someone  else? 

8  A      In  January  19,  1993,  there  was  a  change  of 

9  administration.   And  Pat  Saiki  was  replaced  by  Dayton 

10  Watkins,  W-a-t-k-i-n-s,  who  was  the  acting 

1 1  administrator,  until  May  the  6th,  1993,  when  Erskine 

12  Bowles  was  appointed  —  was  confirmed. 

13  E-r-s-k-i-n-e,  B-o-w-l-e-s. 

14  Q      Now,  Dayton  Watkins,  was  he  a  career 

15  employee? 

16  A      No,  he  was  a  political  ~  the  administrator 

17  position  is  always  occupied  by  a  political  appointee 

18  confirmed  by  the  Senate. 

19  Q      Even  on  an  acting  basis? 

20  A      No,  not  on  an  acting  basis.   He  was 

2 1  appointed  by  the  ~  by  the  White  House  as  an  acting 

22  administrator,  but  he  was  not  confirmed.   I  think 
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11 
what  he  was,  he  was  in  ~  you  are  taxing  my  brain. 
He  was  appointed  in  another  position  but  designated 
as  the  acting  administrator. 

Q      Now,  pursuant  to  your  responsibilities 
as  ~  let  me  make  sure  I  --  associate  administrator 
for  investment? 

A      For  investment. 

Q      Did  you  have  occasion  to  become  involved  in 
reviewing  and  regulating  an  SBIC  by  the  name  of 
Capital  Management? 

A      Capital  Management  was  licensed  in  1978,  on 
March  the  14th,  and  as  is  the  case  with  all 
licensees,  they  retain  that  status  until  that  license 
is  suspended  or  revoked.   So,  Capital  Management  was 
one  of  about  350  SBICs  that  were  under  my 
jurisdiction. 

Q      And  which  type  of  SBIC  - 

A      They  were  a  specialized  SBIC.    Capital 
Management  was  a  specialized  SBIC. 

Q      And  its  loans  were  to  be  ~ 

A      Its  loans  or  investments  were  to  be  made 
only  to  businesses  owned  by  persons  who  were  socially 

12 
or  economically  disadvantaged.  Disadvantaged  small 
businesses. 

Q      Now,  in  1991,  when  you  assumed 
responsibility  for  regulating  the  specialized  SBICs, 
and  in  particular  Capital  Management,  who  was  in 
charge  of  Capital  Management? 

A      David  Hale. 

Q      What  were  your  contacts  with  respect  to 
Capital  Management  and  David  Hale,  starting  with  1991 
when  you  assumed  responsibility  for  this  program? 

A      I  had  very  little  —  I  had  no  contact  with 
David  at  that  point.    In  the  structure  of  the 
investment  division,  there  was  an  office  of 
investment  which  had  responsibility  for  licensing, 
regulating,  or  oversight,  and  providing  financial 
assistance  to  SBICs.   And  that  office  is  --  in  that 
office,  we  have  account  executives  and  each  account 
executive  had  about  20  SBICs  to  have  supervisory 
responsibility  over  directly  for  monitoring. 

As  an  associate  administrator,  I  didn't  get 
involved  in  specific  cases;  that  was,  however,  under 
my  jurisdiction.    In  1992  I  became  directly  involved 
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1  with  Capital  Management,  when  in  September,  David 

2  Hale  represented  to  SBA  that  he  had  a  capital 

3  increase  of  13.8  million. 

4  Q      That  would  have  been  September  of  1992? 

5  A      September  1992  is  when  Capital 

6  Management  ~  when  I  started  having  discussions  with 

7  David  Hale  and  the  company  management.  And  it  had  to 

8  do  with  the  capital  increase  of  donated  assets,  that 

9  were  non-cash,  and  his  desire  to  get  SBA's  financial 

10  assistance,  which  we  call  leverage,  based  on  those 

1 1  assets. 

12  Q      Now,  in  general,  how  would  the  Small 

13  Business  Administration  finance  these  types  of 

14  businesses? 

15  A      Okay.   An  SBIC  manager  makes  the  --  decides 

16  what  to  invest  in,  what  type  of  financing  to  provide, 

1 7  how  long  to  hold  and  when  to  dispose  of,  whether  -- 

18  if  it  is  a  loan,  it  is  disposed  of  based  on  monthly 

19  payments  or  whatever,  if  it  is  an  equity  investment, 

20  when  to  sell.    SBA  does  not  get  involved  in  the 

21  day-to-day  management  of  an  SBIC. 

22  Q      How  is  the  SBIC  funded? 
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1  A      It  is  funded  by  its  own  private  capital  to 

2  start  with,  and  SBA  expands  that  capital  by 

3  guaranteeing  SBIC  securities,  which  are  pooled,  and 

4  pass-through  certificates  are  sold  in  the  public 

5  markets  and  then  the  proceeds  remitted,  net  of  fees 

6  and  charges  to  the  SBIC.   Now,  that's  generally  ~ 

7  that's  how  the  debentures  are  funded  and  the 

8  participating  securities  for  regular  SBICs. 

9  Specialized  SBIC  agencies  also  have  the 

10  ability  to  sell  preferred  stock  to  SBA  which  SBA  buys 

1 1  directly  and  holds.    David  Hale  and  Capital 

12  Management  obtained  funds  from  SBA  in  the  form  of 

13  debt  instruments  by  selling  securities  that  are 

14  guaranteed  by  SBA,  that  were  pooled.   And  then  they 

15  also  sold  preferred  stock  to  SBA. 

16  And  to  give  you  some  specific  information 

17  on  that,  SBA  guaranteed  $2  million  worth  of 

1 8  debentures,  in  debentures  for  Capital  Management, 

19  which  were  funded  in  the  public  markets.   And  SBA 

20  then  also  purchased  preferred  stock  in  the  aggregate 

21  of  1.4  million. 

22  And  these  — 
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Q      Now,  as  of  when  did  this  -- 

A      It  happened  at  ~  at  various  times. 

Q      But  this  would  be  the  total? 

A      This  is  the  total.    In  specific  in  1980, 
SBA  purchased  500,000  in  preferred  stock.   On 
December  the  9th,  1993,  SBA  guaranteed  a  debenture  of 
500,000  that  was  sold  at  that  time  to  the  federal 
financing  bank. 

In  1986,  on  September  the  10th  - 

Q      Can  we  go  back  again,  you  said  '93  was  it? 

A      '83.    It  was  '83. 

Q      That  there  was  a  500,000  -- 

A      500,000. 

Q      ~  guaranteed  debenture? 

A      Guaranteed  debenture. 

Q      Okay. 

A      September  the  10th,  1986,  SBA  guaranteed  a 
million  dollar  debenture  and  SBA  purchased  preferred 
stock  of  500,000,  so  a  total  of  $1,500,000.   And  then 
on  March  the  30th,  1989,  SBA  guaranteed  a  debenture 
of  500,000  and  purchased  preferred  stock  of  400,000 
for  a  total  of  900,000.   And  in  1992,  on  September 


the  30th,  or  a  few  days  later.  Capital  Management 
submitted  an  application  for  preferred  stock  of  1.4 
million,  and  then  a  separate  application  for  6 
million. 

Q      6  million  in  preferred  stock? 

A      In  preferred  stock.    For  a  total  of  7.4 
million.   Those  flinds  were  never  ~  those 
applications  were  never  funded.    So  the  amount  of 
leverage  obtained  from  SBA  was  3.4  million. 

Q      Now,  was  there  some  type  of  ratio  the  SBA 
used  in  terms  of  funding  the  SBIC? 

A      Yes,  yes.    Leverage  ~  financial  assistance 
is  based  on  private  capital,  and  it  is  provided  in 
muhiples  of  private  capital. 

Q      What  were  the  multiples  — 

A      A  specialized  SBIC  at  that  time  was 
eligible  for  up  to  two  times  the  private  capital  in 
the  form  of  debentures,  and  up  to  two  times  the 
private  capital  in  the  form  of  preferred  stock.    So 
his  private  capital  of  1.4  million  would  have  caused 
him  to  be  eligible  for  what,  about  6  million.   Just 
shy  of  6  million. 
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1  Q      Now,  directing  your  attention  to  the 

2  application,  did  there  come  a  time  in  1992  when  you 

3  began  to  question  the  business  practices  of  Capital 

4  Management? 

5  A      Well,  when  they  submitted  an  application  — 

6  when  Capital  Management  in  October  ~  in  September 

7  claimed  that  they  had  a  capital  increase  of  13.8 

8  million  of  non-cash  assets  that  were  donated  to  them, 

9  and  they  wanted  us  to  provide  them  leverage  based  on 

10  those  illiquid  donated  assets. 

1 1  Q      How  much  did  they  want  to  you  provide? 

12  A      They  wanted,  like  I  said,  they  wanted  7.4 

13  million.    They  had  put  in  two  separate  applications, 

14  but  against  the  non-cash  assets,  it  was  specifically 

15  an  application  for  6  million  against  the  non-cash 

16  assets. 

17  That  causes  one  to  wonder.   The  agency's 

18  policy  was  to  only  leverage  capital  increases 

19  resuhing  from  cash.   And  funds  had  to  be  confirmed 

20  to  the  agency  that  they  were  on  deposit,  unrestricted 

21  in  any  manner,  before  we  would  provide  leverage. 

22  That's  our  —  that  was  the  agency's  policy. 


11 


1  Q      Now,  by  the  way.  Capital  Management  was 

2  located  in  Little  Rock;  right? 

3  A      In  Little  Rock. 

4  Q      How  did  you  become  aware  that  they  had  made 

5  this  application,  and  that  this  application  was  being 

6  questioned  by  your  program? 

7  A      Well,  the  application  was  submitted  by  ~ 

8  submitted  to  the  office  of  investment,  and  it  would 

9  have  gone  to  the  account  executive. 

10  Q      Who  was  that,  if  you  recall? 

11  A      I  don't  recall  at  the  time  who  the  account 

12  executive  was,  but  Walter  Peterson  is  the  account 

13  executive  who  either  was  or  became  soon  responsible 

14  for  the  account.   And  he  handled  it  during  the  latter 

15  part  of '92  and  into '93. 

16  Q      And  who  was  it  that  brought  that  to  your 

17  attention? 

18  A      It  would  have  been  my  office  director, 

19  Joseph  Newell,  N-e-w-e-1-1,  who  was  the  director  of 

20  the  office  of  investment. 

21  Q      And  could  you  tell  us  how  he  brought  this 

22  to  your  attention? 
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1  A      He  would  have  brought  to  it  my  attention  as 

2  a  matter  of  concern,  since  it  didn't  fit  the  policies 

3  that  we  had  been  operating  by. 

4  Q      And  as  a  result  of  him  notifying  you  of 

5  this,  what  decision  was  made  with  respect  to  what 

6  would  happen  with  respect  to  this  application? 

7  A      Well,  the  application  for  funds  was 

8  returned;  I  think  that's  appendix  B,  appendix  A. 

9  Q      All  right.    And  again  you  are  referring  to 

10  an  appendix.   You  have  a  document  you  submitted  to 

1 1  the  committee  that  we  have  marked  for  identification 

12  as  Exhibit  Foren  1. 

13  A      Yes. 

14  Q      Okay.   And  you  just  referred  to  which 

15  exhibit;  I'm  sorry? 

16  A      It  would  be  appendix  A  or  exhibit  A.    This 

17  is  a  letter  to  David  Hale  from  the  area  chief,  who 

18  was  the  subordinate  supervisors  of  Joe  Newell  and  the 

19  supervisor  of  the  account  executive. 

20  Q      This  is  a  letter  to  David  Hale  dated 

21  October  28,  1992  from  Phyllis  Dawson;  is  that 

22  correct? 
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1  A      That's  correct. 

2  Q      And  this  is  rejecting  his  application? 

3  A      Right.    This  questions  non-cash  assets  and 

4  rejects  ~  and  returns  ~  I  think  it  returns  the 

5  application  —  and  she  is  raising  the  question  ~  she 

6  is  questioning  the  donated  assets. 

7  Q      Did  she  request  further  information  with 

8  regard  to  the  donated  assets? 

9  A      She  requested  information,  yes. 

10  Q      Now,  was  there  a  description  of  the  donated 

1 1  assets  ~ 

12  A      Yes. 

13  Q      --in  the  application? 

14  What  were  they? 

1 5  A      The  donated  assets  were  composed  of  two, 

16  one  was  a  pool  certificate  backed  by  medical 

17  receivables. 

1 8  Q      What  was  the  total  value  of  that  pool  ~ 

19  A      1 1.5  million  was  the  value  ~  stated  value 

20  of  the  pool  certificate,  and  stock  ~  capital  stock 

21  of  a  company  called  National  Building  Supply,  which 

22  was  supposed  to  be  a  public  company  and  the  stock  was 
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1  supposed  to  be  tradable. 

2  Q      And  what  was  the  value  attached  to  that? 

3  A      2.5  million  --  no,  wait  a  second.  No,  it 

4  is  1  —  one  is  1 1  point  ~  it  was  1 1.5  was  the  value 

5  of  the  pool  certificate  and  2.3  mill  was  the  value  of 

6  the  capital  stock. 

7  Q      Now,  after  Ms.  Dawson  requested  that 

8  information,  when  is  the  next  time  you  recall 

9  something  happening  with  respect  to  her  request,  or 

10  your  agency  taking  any  action  with  respect  to  this 

1 1  request? 

12  A      On  October  the  28th,  1992. 

13  Q      That's  when  she  sent  the  letter? 

14  A      That's  when  she  sent  the  letter. 

15  And  then  on  December  the  8th,  1992,  we  gave 

16  a  conditional  approval  to  the  capital  increase, 

17  subject  to  our  understanding  that  the  licensee  issued 

18  no  new  securities  and  there  was  no  transfer  of 

19  control.    We  said  that  they  would  not  be  considered 

20  available  for  regulatory  capital  until  converted  to 

21  cash. 

22 Q      What  does  that  mean,  you  gave  conditional 
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1  approval  of  the  $13.8  million  capital  increase? 

2  A      We  allowed  the  SBIC  --  we  allowed  the 

3  specialized  SBIC  to  take  the  assets  on  to  their 

4  books,  but  those  assets  could  not  be  used  for  any 

5  regulatory  purposes. 

6  Q      And  when  you  say  "regulatory  purposes," 

7  used  to  obtain  leveraged  funds? 

8  A      To  leverage  or  there  are  certain  ratios 

9  which  an  SBIC  must  maintain.   For  example,  not  more 

10  than  20  percent  of  their  capital  can  go  into  any  one 

11  small  business  concern  —  well,  that's  regulatory 

12  capital,  and  there  are  other  ratios  which  must  be 

13  maintained.   So  for  leverage  and  regulatory  purposes, 

14  there  was  no  consideration  given  to  those  assets. 

15  And  my  objective  was  to  validate  the  assets 

16  and  establish  their  source,  establish  their  worth, 

17  and  my  preference  was  that  David  Hale  convert  them  to 

18  cash.   We  would  not  give -- we  would  not  give 

19  consideration  for  regulatory  purposes  to  those  assets 

20  until  converted  to  cash.    So  if  he  wanted  to  get 

21  leverage  based  on  them,  he  had  to  convert  them  to 

22  cash  and  then  we  would  leverage  them,  which  he  never 
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1  did. 

2  Q      As  a  result  of  that  requirement  that  these 

3  assets  be  reduced  to  cash,  what  is  the  next  thing 

4  that  happened? 

5  A      Well,  he  said  that  he  would  but  he  never 

6  did. 

7  Q      He,  Mr.  Hale? 

8  A      Yes.   The  application  for  leverage  was 

9  returned  and  we  never  gave  final  approval  to  the 

10  capital  increase. 

1 1  Q      Did  there  come  a  point  in  time  when  you  met 

12  with  Mr.  Hale  to  discuss  this? 

1 3  A      Yes,  but  that  was  later.   In  the 

14  intervening,  in  the  —  in  an  intervening  point  in 

15  time  I  asked  for  a  regulatory  compliance  examination, 

1 6  which  was  conducted  in  December.  The  report  was 

17  issued  in  March. 

18  Q      What  was  the  purpose  of  that  regulatory 

19  compliance  examination? 

20  A      We  had  a  policy  in  the  division  that  no 

21  leverage  would  be  provided  to  any  company  unless 

22  there  was  a  compliance  examination  done  within  two 
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1  years  of  the  date  of  the  financing  or  date  of  the 

2  leverage.  The  two-year  period  expired  in  November  of 

3  1 992  on  his  company.   And  he  wanted  me  to  go  ahead 

4  and  give  the  leverage  because,  you  know,  the  two 

5  years  hadn't  expired.   And  I  said  no  David,  that  exam 

6  is  too  stale.   I  want  a  current  examination, 

7  especially  in  view  of  the  donated  assets. 

8  Q      Now,  just  to  be  clear  here,  so  that  there 

9  were  two  requirements,  at  least  two  requirements, 

10  one,  that  he  convert  these  assets  to  cash;  and  two, 

1 1  that  he  subject  himself  to  this  regulatory  compliance 

12  examination? 

13  A      Regulatory  compliance  examination.   I 

14  wanted  to  be  satisfied  there  were  no  regulatory 

15  problems  with  the  company,  aside  from  the  cash  ~  the 

16  donated  assets  issue. 

1 7  Q      Now,  who  was  it  that  conducted  this 

1 8  examination  in  the  Department? 

19  A      I  don't  know  the  examiner's  name  but  it  was 

20  an  examiner  from  California  who  ~  we  brought  an 

21  examiner  in  from  outside  the  area  who  had  never 

22  reviewed  the  company  before. 


4556 

25 

1  Q      What  were  the  results  of  that  exam? 

2  A      The  report  was  issued  in  March,  which  is 

3  tab,  I  think  it  is  D. 

4  Q      And  this  is  D,  Exhibit  1? 

5  A      Tab  D. 

6  Q      Okay. 

7  A      Tab  D  contains  a  transmittal  letter  to 

8  Joseph  Newell  who  was  the  director  of  investment  ~ 

9  here  it  says  SBIC  operations,  a  name  change  from  the 

10  director  of  examinations,  summarizing  the  matters 

1 1  relative  to  the  exam  and  transmitting  the  exam 

12  report.   And  that  exam  report  raised  questions 

13  relative  to  the  donated  assets  and  the  values, 

14  questioning  the  values  and  questioning  other 

15  transactions. 

16  We  found  out  from  that  examination  that 

17  the  ~  that  they  still  wouldn't  tell  us  where  ~  what 

18  the  source  of  the  donated  assets  were,  particularly 

19  the  pool  certificate.  And  it  came  ostensibly  and 

20  directly  from  a  company  in  the  Grand  Cayman  Islands, 

21  which,  you  know,  causes  another  red  flag  to  go  up. 

22  And  yet  1  was  still  not  able  to  get  an  answer  as  to 
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1  what  happened. 

2  But  before  that  report  was  issued,  David 

3  Hale  came  in,  asked  for  a  meeting  on  February  the 

4  19th.   And  he  wanted  to  talk  about  rolling  back, 

5  reversing  the  non-cash  capital  increase,  because 

6  he-- 

7  Q      Back  up  for  one  second,  please. 

8  When  you  said  he  came  in,  to  your  offices 

9  in  Little  Rock  or  in  Washington? 

10  A      In  Washington.   He  asked  for  a  meeting  with 

11  me  in  Washington,  which  1  granted  on  February  the 

12  19th. 

1 3  Now,  I  must  add  another  factor  here  that 

14  has  not  been  discussed.   Not  only  did  he  come  forward 

15  with  a  proposed  ~  with  a  capital  increase  of  13.8 

16  million,  he  wanted  to  exchange  specific  portfolio 

17  assets  with  another  entity  in  change  for  more  stock 

18  of  the  building  and  supply  company. 

19  Q      And  this  would  have  been  National  Building 

20  Supply? 

21  A      National  Building  and  Supply.    He  reported 

22  in  June  or  thereabouts  that  he  did  that  swap, 
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1  exchange  of  assets. 

2  Q      He  reported  in  June  of  1992  ~ 

3  A      '92,  that  he  had  accomplished  that. 

4  Q      Okay.   But  now  he  wanted  ~ 

5  A      But  now  in  February,  because  of  all  the 

6  questions  raised  by  the  examination,  he  wanted  to 

7  just  reverse  the  stock  swap  and  reverse  the  capital 

8  increase. 

9  Q      When  you  say  reverse  it,  what  do  you  mean 

10  by  that?   Sell -- these  were  donated  assets.   Give 

1 1  them  back? 

12  A      Give  them  back.   Take  them  off  the  books 

1 3  and  put  the  loans,  the  financings  back  on  the  books 

14  that  he  had  in  effect  swapped  with  another  company. 

1 5  Q      And  therefore  not  request  any  additional 

16  money  based  on  — 

17  A      That's  right.    In  other  words,  he  wanted 

18  the  problem  to  go  away.   He  didn't  want  to  answer  the 

19  questions  of  where  did  the  assets  come  from. 

20  Q      Okay. 

21  A      He  didn't  want  to  have  to  answer  the 

22  question  of  what  is  the  value  of  the  assets.   He 


1  didn't  want  to  be  forced  to  be  put  into  the  position 

2  of  explaining  why  he  wasn't  converting  the  assets  to 

3  cash.   He  said  to  just  resolve  the  problems,  let's 

4  put  it  back  the  way  it  was  and  that  would  solve  the 

5  problem. 

6  Q      Those  things  he  just  raised,  did  he  say  to 

7  you  he  did  not  want  to  explain  where  the  assets  came 

8  from? 

9  A      No,  he  didn't  say  those  things,  but  it  was 

10  apparent  to  me  that  if  you  roll  them  back,  then  you 

1 1  don't  have  to  answer  those  questions. 

1 2  Q      And  you  had  been  asking  those  questions  up 

13  to  this  point  in  time? 

14  A      And  not  getting  answers. 

15  Q      And  then  suddenly  he  comes  in  and  he  asks 

16  for  a  meeting? 

17  A      He  asked  for  a  meeting;  he  wanted  to  roll 

18  it  back. 

19  Q      He  wanted  to  adjust  everything  to  the  time 

20  period  of  this  request  for  frinding,  leveraged 

21  frinding? 

22  A      I  said  to  him  two  things.    David,  I  said. 
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1  if  I  were  in  your  position  I  would  be  concerned,  at 

2  that  meeting,  all  right,  you  are  a  sitting  judge  in 

3  Arkansas.   First  of  all,  I  said  David  ~  the  question 

4  was  --  I  had  several  people  from  my  office  in  the 

5  meeting. 

6  Q      Who  was  there? 

7  A      My  deputy,  Ned  Shepperson,  I  don't  remember 

8  everybody  who  was  there  but  my  deputy,  Ned 

9  Shepperson;  Joe  Newell,  the  director  of  investment 

10  would  have  been  there;  Phyllis  Dawson,  the  area  chief 

1 1  would  have  been  there;  and  probably  Peterson,  Walter 

12  Peterson  who  is  the  account  executive  would  have  been 

13  there.   And  I  don't  know  whether  anybody  was  there 

14  from  general  counsel's  office  or  not.    May  well  have 

15  been. 

16  Q      Had  you  ever  met  David  Hale  prior  to  this 

17  meeting? 

18  A      No.    I  talked  to  him  on  the  phone  but  I  had 

19  never  met  him. 

20  Q      What  prior  conversations  have  you  had? 

21  A      I  don't  recall.   It  was  nothing  —  it  would 

22  have  been  ~  it  would  have  related  to  this,  and  it 
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1  may  have  related  to  ~  it  was  either  he  or  Tom 

2  Anderson,  I  forget  which  I  had  talked  to  relative  to 

3  the  possibility  of  setting  up  kind  of  like  a  one-stop 

4  shop  for  financial  assistance,  pulling  together  the 

5  resources  of  an  SBIC,  a  certified  development  company 

6  and  a  7(a)  lender. 

7  There  was  a  model  of  that,  or  like  that, 

8  established  by  South  Shore  Bank  and  they  were 

9  interested  in  doing  that  sorts  of  a  thing  in 

10  Arkansas.   And  so,  1  had  had  some  discussions.   1 

1 1  don't  recall  whether  it  was  with  David  or  whether  it 

12  was  with  Tom  Anderson  but  it  was  one  of  the  two.    But 

13  I  really  don't  have  any  recollection  of  specific 

14  conversations  prior  to  this  with  David. 

15  If  I  did,  they  would  have  related  to  either 

16  the  application  or  the  one-stop  shop  concept. 

17  Q      Okay,  so  now,  when  he  came  to  your  offices, 

18  you  indicated  to  him  he  was  a  sitting  judge,  and  I 

19  interrupted  you. 

20  A      He  was  talking  about  the  non-cash  assets 

21  being  donated  to  him  and  I  expressed  to  him  my 

22  concern  over  the  value  of  the  assets.   And  I  said 
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1  David,  why  would  somebody  give  you  tens  of  millions 

2  of  dollars  worth  of  assets?  Doesn't  make  sense. 

3  Q      You  were  concerned  about  the  value  and  you 

4  were  concerned  about  the  source? 

5  A      Yes,  yes.    I  said  if  I  were  you,  I  would  be 

6  concerned  one  of  two  things:    Either  these  assets  in 

7  the  eyes  of  a  regulator  ~  I  am  concerned.  Either 

8  these  assets  are  not  worth  the  represented  value,  in 

9  which  case  you  are  perpetrating  a  fraud  on  SBA,  or 

10  you  are  being  bribed. 

1 1  Q      What  was  Mr.  Hale's  response? 

12  A      His  response  was  that  he  was  close  to  the 

13  governor. 

14  Q      The  governor  at  that  time? 

15  A      Jim  Guy  Tucker.  And  he  was  close  to  the 

16  President. 

17  Q      President  Clinton? 

18  A      President  Clinton. 

19  That  he  had  access  to  both.   And  that 

20  people  were  giving  him  the  money,  because  they  wanted 

21  to  do  things  in  Arkansas,  and  get  things  done  in 

22  Arkansas.   And  he  gave  an  illustration  of  a  guy  who 
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1  wanted  ~  1  think  it  was  either  wanted  to  start  an 

2  insurance  company  or  move  an  insurance  company  to 

3  Arkansas,  and  he  said  that  individual  was  going  to 

4  give  him  some  money  to  put  into  his  SBIC  —  and  it 

5  wasn't  the  money  that  we  are  talking  about  here,  this 

6  was  just  another  example  ~  and  that  he  would  be  able 

7  to  solve  the  problems  for  this  guy,  who  was  going  to 

8  either  move  or  start  the  insurance  company  in 

9  Arkansas. 

10  Q      So,  again  this  individual,  he  said  this 

1 1  individual  would  give  -- 

12  A      Would  make  donations. 

13  Q      To  his  SBIC? 

14  A      To  his  SBIC.    I  forget  whether  it  was  the 

15  SBIC  or  the  entity  through  which  this  was  being 

16  filtered  which  was  Central  --  CADA,  something  like 

17  that.    Something  Arkansas  Development  Association. 

18  It  was -- 

19  Q      Was  it  Central  Arkansas  Community 

20  Development  Corporation? 

21  A      Yes.   The  idea  was  this  money  would  be 

22  donated  to  this  nonprofit  organization  and  the  money 
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1  could  be  moved  around  to  do  whatever  they  pleased  to 

2  do. 

3  Q      In  return  for  what? 

4  A      Getting  things  done  in  Arkansas. 

5  Q      Making  it  easier  for  this  insurance  company 

6  to  do  business  in  Arkansas? 

7  A      To  do  ~  and  solve  problems. 

8  Q      And  this  is  what  David  Hale  ~ 

9  A      That's  what  he  stated  to  me  at  the 

10  meeting.   And  I  said  well,  David,  1  am  concerned. 

1 1  And  he  said  well,  Wayne,  you  have  to  understand  this 

12  is  the  way  we  do  business  in  Arkansas.   Up  to  that 

13  point,  I  was  giving  David  Hale  every  consideration  as 

14  the  associate  administrator  running  a  program.    It 

15  was  my  job  to  deal  with  the  political  side,  to  deal 

16  with  the  Hill,  and  to  deal  with  these  kind  of  issues, 

17  and  I  wanted  to  keep  that  stuff  away  from  the  staff. 

18  Their  job  was  to  do  the  licensing,  the 

19  regulatory,  carry  out  the  functions  and  not  be 

20  affected  by  these  kind  of  things. 

21  And  so  1  was  concerned,  and  I  said,  David, 

22  1  am  concerned  about  this.    1  said  submit  your 


1  proposal  to  do  the  roll-back  and  we  will  do  take  a 

2  look  at  it.    And  walked  him  to  the  elevator  and  we 

3  were  done. 

4  But  at  that  time  in  my  mind,  the 

5  discussion  ~  my  concern  ~  to  that  point  1  was 

6  trying  to  find  every  way  I  could  to  solve  this  thing 

7  and  make  ~  in  fair  consideration.   He  increased  the 

8  capital,  we  got  an  examination,  we  solved  the 

9  problems,  he  converted  to  cash  and  we  moved  on. 

10  Now,  we  have  a  larger  pool  of  risk  capital 

1 1  for  any  small  business  concerns  in  Arkansas.   1  was 

12  looking  at  it  from  a  straight  programmatic 

13  standpoint.   But  from  that  point  forward,  1  became 

14  concerned  that  we  were  not  dealing  with  an  entity 

15  that  was  dealing  in  good  faith  and  trust  with  us. 

16  Q      Did  he  say  anything  else  to  you  at  that 

17  meeting  that  you  recall? 

18  A      Oh,  1  don't  recall  other  things  that  were 

19  said  but  this  sticks  out  in  my  mind  because  of  the 

20  nature  of  the  discussion,  concern  over  the  assets. 

21  Q      Did  he  say  anything  else  with  respect  to 

22  the  relationship  that  he  had  with  Mr.  Clinton  or 
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1  Mr.  Tucker,  other  than  what  you've  stated  here  today? 

2  A      Not  at  that  meeting. 

3  Q      Okay.   Now,  did  you  report  the  result  of 

4  that  meeting  to  your  supervisor? 

5  A      I  don't  recall  that  I  did. 

6  Q      What  did  you  do  as  a  result  of  that 

7  meeting? 

8  A      What  I  wanted  to  do  was  wait  and  get  ~  I 

9  may  have  but  I  don't  recall  reporting  ~  you  know, 

10  you  deal  on  a  day-to-day  basis  with  supervisors.   1 

1 1  certainly  did  not  report  it  to  Dayton  Watkins  who  was 

12  the  acting  administrator.   If  I  reported  it  to 

13  anyone,  it  would  have  been  Jan  Wolfe  who  was  the 

14  acting  associate  deputy  administrator  for  finance  and 

15  investment  procurement. 

1 6  Now,  from  that  point  forward,  I  wanted  to 

1 7  kind  of  do  it  by  the  numbers.   1  wanted  to  get  ~ 

1 8  before  I  did  anything,  I  wanted  to  get  the  exam 

19  report  in  and  find  out  what  it  was  going  to 

20  disclose.   And  then  go  from  there. 

21  Q      This  is  the  exam  report  that  you  eventually 

22  received  on  March  11,  1993;  correct?  


1  A      Right. 

2  Q      Now,  that  exam  report  eventually  indicated 

3  that  they  could  not  determine  the  source  of  the 

4  funding;  correct? 

5  A      Right.    Right. 

6  Q      Specifically  the  source  of  the  pool 

7  certificate,  the  backing  behind  the  pool  certificate? 

8  A      Right.    So  then  my  next  step,  once  we  get 

9  the  exam  in,  we  issued  an  exam  letter.   The  standard 

1 0  procedure  is  once  you  get  the  exam  report  in,  staff 

1 1  evaluates  it  and  then  a  letter  goes  to  the  company 

12  based  on  the  results  of  the  examination. 

1 3  Q      Now,  let  me  again  direct  you  to  that  pool 

14  certificate.  One  of  the  conclusions  of  the  report 

15  was  that  that  pool  certificate  had  been  delivered  by 

16  Concorde  International  Limited,  which  allegedly  was 

1 7  an  offshore  private  investment  company  down  in  the 

18  Cayman  Islands;  correct? 

19  A      Right. 

20  Q      What  did  you  do  as  a  result  of  that  report? 

21  A      As  a  result  of  that  we  issued,  staff 

22  issued  ~  what  we  call  an  exam  letter,  raising  the 
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1  results  of  the  exam  report,  to  the  company 

2  officially.   The  report  was  done  by  the  exam 

3  employees  of  the  investment  division  and  this  is  a 

4  product  going  in-house  to  the  office  of  investment. 

5  The  next  step  is  for  the  people  that  have 

6  regulatory  oversight,  which  is  the  office  of 

7  investment  or  office  of  operations  as  referred  to 

8  here,  they  write  a  letter  to  the  company  addressing 

9  the  issues  in  the  report  to  the  company,  and 

10  requiring  the  company  to  either  take  corrective 

1 1  action  or  give  information  or  whatever. 

12  That  letter  was  —  and  I  don't  have  a  copy 

13  of  it,  but  that  letter  was  written  on  March  the  26th, 

14  1993  is  when  it  was  sent  to  David  Hale. 

15  Q      Is  that  included  -- 

16  A      No,  it  is  not  included  in  there. 

17  Q      All  right.    And  then  as  -- 

18  A      Then  we  still  didn't  get  answers. 

19  So,  by  the  5th,  it  became  apparent  to  me 

20  that,  by  the  5th  of  May,  we  weren't  going  to  get 

21  anything. 

22 Q      Can  you  back  up  for  a  second.   On  April  20, 
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1  1993,  your  chronology  indicates  you  received  a  letter 

2  from  David  Hale  regarding  the  examination  report 

3  findings? 

4  A      On  April  20. 

5  Q      Of  1992? 

6  A      Okay. 

7  Q      Is  that  correct? 

8  A      We  sent  the  exam  letter  on  the  26th  of 

9  March.   He  then  responded  to  that  letter,  which  would 

10  have  been  probably  your  April  20  ~  our  April  20 

1 1  letter. 

12  Q      Again  I  am  referring  to  your  chronology 

13  which  is  part  of  Exhibit  Number  1. 

14  A      Okay. 

15  Q      If  this  refreshes  your  recollection? 

16  A      Okay. 

17  Q      Is  that  correct? 

18  A      Yes. 

19  Q      So  he  responded? 

20  A      He  responded. 

21  Q      On  April  20,  1992? 

22  A      Right. 
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1  Q      What  was  his  response  to  the  findings? 

2  A      Well,  he  tried  to  explained  them  away,  and 

3  he  obviously  didn't  agree  with  the  conclusions 

4  reached. 

5  Q      At  that  point  in  time,  did  he  explain  the 

6  source  of  the  funding? 

7  A      No,  he  never  explained  the  source.   And 

8  before  he  had  agreed  to  convert  the  assets  to  cash, 

9  which  he  never  did,  he  agreed  to  convert  the 

10  exchanged  assets,  the  Building  and  Supply  stock  that 

1 1  he  gave  us,  or  that  he  got  in  exchange  for  the 

12  portfolio  companies.   He  said  he  would  dispose  of 

13  them  convert  them  to  cash  in  120  days;  120  days  was 

14  sometime  in  September,  which  he  never  did. 

15  So,  yes,  the  April  20  letter  to  Joe  Newell 

16  where  he  addresses  the  exam  findings,  so  he  is 

17  responding.   We  gave  him -- typically  we  give  20  or 

18  30  days  to  respond  and  he  addresses  the  items  that  we 

19  raise.   And  the  items  have  to  do  with  specific  —  the 

20  legitimacy  of  transactions,  the  swapping  and  so 

2 1  forth,  and  also  whether  or  not  these  companies  are 

22  disadvantaged  small  business  concerns.  And  he  argues 
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1  that  basically  any  business  in  Arkansas  should  be 

2  considered  disadvantaged. 

3  Q      Why  was  that? 

4  A      Well,  he  just  figured  that  Arkansas  was 

5  a  ~  part  of  the  lower  Mississippi  Delta  area  and  any 

6  business  in  Arkansas  should  qualify. 

7  Q      What's  the  next  thing  that  happened  with 

8  respect  to  this  request? 

9  A      Okay.   After  we  got  ~  and  he  sent  at  that 

10  time  his  proposed  ~  his  draft  documents  for  the 

1 1  reversal,  which  had  been  talked  about  before,  and  the 

12  resignation  of  Tom  Anderson  as  an  officer  and 

1 3  director  of  the  company. 

14  Q      Was  that  resignation  discussed  in  your 

1 5  meeting  in  February  in  Washington? 

16  A      No,  no. 

1 7  Q      Was  that  related  in  any  way  to  this 

1 8  reversal  of  assets? 

19  A      No,  it  had  nothing  to  do  with  the 

20  transaction. 

2 1  Now,  the  next  thing  that  happened  was,  as  a 

22  result  of  that,  we  sat  back  and  we  said,  I  said,  the 
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1  only  way  I  am  going  to  be  able  to  find  out  what 

2  really  happened,  because  at  this  point  reversing  the 

3  transaction  is  not  going  to  resolve  it,  at  this 

4  point,  in  my  view,  he  was  perpetrating  a  fraud  on  the 

5  SBA  and  I  wanted  to  know  where  those  assets  came  from 

6  and  get  some  idea  of  value.   By  this  time  we  had 

7  gotten  the  10-Q  on  the  building  and  supply  company. 

8  Q      What  is  the  10-Q? 

9  A      It  is  a  report  issued  to  the  Securities  and 

10  Exchange  Commission,  quarterly  report,  and  it  showed 

1 1  that  the  company  was  banicrupt. 

12  Q      When  you  say  "the  company,"  you  are 

13  talking  ~ 

14  A      National  Building  Supply  company  which  was 

15  the  stock  that  Capital  Management  received  in 

16  exchange  for  the  assets  transferred,  and  it  was  one 

17  of  the  two  non-cash  assets  that  was  proffered  to  the 

18  company  and  demonstrated  as  part  of  capital  increase. 

19  Q      Now,  he  used  this  stock  twice  to 

20  demonstrate  ~ 

21  A      The  same  stock  but  two  different  amounts. 

22  You  see,  he  had  ~  about  $2  million  of  stock  was 
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1  given  for  exchange  of  assets,  and  another  2  million 

2  of  the  same  stock  was  given  ~  2.3  million  was  given 

3  as  a  capital  increase  so  you  had  about  $4.4  million 

4  worth  of  National  Building  Supply  stock. 

5  Q      Which  was  ~  which  turned  out  to  be 

6  worthless? 

7  A      Worthless.    It  was  lettered  stock.   Turns 

8  out  ~  the  stock  was  issued  but  it  was  lettered  stock 

9  of  a  public  company  and  the  company,  based  on  their 

10  10-Q,  they  were  bankrupt.   And  so,  knowing  that  and 

1 1  obviously  knowing  that  the  pool  certificate  came 

12  through  the  Grand  Cayman  Islands  and  he  wouldn't  tell 

13  us  where  it  came  from,  1  decided  to  make  a  referral 

14  to  the  Inspector  General's  Office,  hoping  that  they 

15  would  do  an  investigation  pursuant  to  subpoena  power, 

16  which  they  had. 

17  Q      When  did  you  refer  this  to  the  Inspector 

18  General? 

19  A      I  referred  it  to  the  Inspector  General  on 

20  May  the  5th,  1993. 

21  Q      Prior  to  referring  it  to  the  Inspector 

22  General's  Office,  did  you  notify  anybody  else  in  your 
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1  department  you  intended  to  do  this  and  the  reasons 

2  why? 

3  A      I  would  have  discussed  it  with  my 

4  supervisor  who  would  have  been  Jan  Wolfe,  W-o-l-f-e. 

5  Q      And  did  you  likewise  tell  her  about  your 

6  conversations  with  Mr.  Hale  in  February? 

7  A      I  may  have  but  I  do  not  recall. 

8  Q      But  in  any  event  you  indicated  ~  do  you 

9  believe  you  gave  her  a  history  of  what  had  occurred 

10  with  respect  to  Mr.  Hale  and  his  request  for  this 

1 1  financing? 

12  A      I  don't  have  a  record  of  it,  and  I  don't 

13  recall.   You  know,  it  is  kind  of  a  thing  where  you 

14  sit  down  and  talk  to  your  immediate  supervisor  every 

15  day  on  a  variety  of  things  and  it  would  have  been 

16  something  —  by  the  way,  Jan,  here  is  what's  going  on 

17  with  Capital  Management. 

1 8  Q      Which  she  reviewed  the  documents,  do  you 

19  recall? 

20  A      Yes. 

21  Q      Would  she  have  reviewed  the  documents? 

22  A      No,  she  would  not  have  reviewed  the 


1  documents,  or  again,  it  is  possible  that  I  didn't. 

2  Because  at  this  point,  I  was  trying  to  bring  it 

3  together. 

4  Q      Okay. 

5  A      And  I  didn't  want  to  —  yes. 

6  Q      When  you  say  it  is  possible  you  didn't  ~ 

7  A      Definitely  possible  I  didn't  discuss  it 

8  with  her. 

9  Q      Okay.   But  you  had  access  to  the  Inspector 

10  General's  Office  on  your  own? 

1 1  A      Oh,  sure. 

12  Q      All  right. 

13  A      Sure. 

14  Q      And  so  who  did  you  call  at  the  Inspector 

15  General's  Office? 

16  A      We  —  I  would  have  sent  in  —  I  don't  have 

17  a  copy  of  this,  it  would  be  in  the  agency  files  ~ 

1 8  but  I  would  have  sent  a  memo  to  the  Inspector 

19  General.  Jim  Houbler  is  the  Inspector  General. 

20  Q      How  do  you  spell  that? 

21  A      H-o-u-b-l-e-r,  I  think. 

22  Steven  Marica  is  the  assistant  Inspector 
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1  General  for  investigations.   I  would  have  either  sent 

2  the  memo  to  Jim  or  Steve,  one  of  the  two. 

3  Q      And  that  would  have  been  May  5th? 

4  A      That  would  have  been  May  5th  and  May  5th  is 

5  an  important  date  in  this  whole  scheme  of  things. 

6  Q      Now,  you  sent  —  when  you  sent  the  memo, 

7  what  did  you  - 

8  A      I  called  Erskine  Bowles  before  I  sent  the 

9  memo  and  I  briefed  him. 

10  Q      Now,  at  this  point  in  time  -- 

11  A      He  was  not  the  administrator,  he  was  the 

12  designated  ~  he  was  administrator  designate. 

13  Q      Was  he  working  at  the  SB  A  in  some  kind  of 

14  capacity? 

15  A      Well,  he  was  at  the  ~  he  was  resident  in 

16  the  agency. 

17  Q      As  a  consulant? 

18  A      As  a  consultant.   Until  he  was  nominated, 

19  he  didn't  come  to  the  agency;  once  he  was  nominated, 

20  then  he  worked  at  the  agency. 

21  Q      Do  you  know  when  he  came,  started  working 

22  at  the  agency? 


1  A      I  don't  remember.   I  briefed  him  around  ~ 

2  1  briefed  him  the  latter  part  of  March,  like  March 

3  26,  early  April,  I  know,  at  the  White  House.   At  the 

4  Old  Executive  Office  Building. 

5  Q      Briefed  him  on  what? 

6  A      On  the  SBIC  program  overall. 

7  Q      Okay.    Did  you  brief  him  at  that  point  in 

8  time  on  these  Hale  transactions? 

9  A      No,  no.   At  that  point,  1  focused  on  what 

10  was  going  on  from  a  policy  standpoint,  what  the 

1 1  program  was  and  the  issue  we  were  dealing  with  and 

12  not  case  matters.   I  did  not  brief  him  on  case 

13  matters  at  that  time. 

14  Q      Were  you  requested  to  brief  him  on  case 

15  matters? 

16  A      No. 

17  Q      All  right.    And  was  it  at  that  point  in 

18  time  that  he  came  on  the  SB  A  as  a  consultant? 

19  A      He  was  confirmed  on  the  6th  of  May,  which 

20  was  the  next  day. 

21  Q      But  between  March  26  — 

22  A      Whatever.   He  was  like  a  consultant.   But 
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1  his  role  was  to  become  knowledgeable  of  what  was 

2  going  on  in  the  agency.   He  didn't  do  anything  other 

3  than,  you  know,  prepare  himself  for  the  hearings  and 

4  to  take  control  of  the  agency. 

5  Q      Did  you  brief  him  between  the  time  you  met 

6  with  him  and  March  of  1993,  and  then  prior  to  the 

7  time  he  was  confirmed,  May  5th,  prior  to  May  5th, 

8  1993? 

9  A      I  probably  did.    Obviously  I  did  here,  on 

10  May  5th.    I  don't  recall  other  discussions  I  had.   I 

1 1  know  I  prepared  my  materials  for  him,  questions  and 

12  answers  and  that  sort  of  thing,  in  preparation  for 

13  his  confirmation  hearings. 

14  Q      And  his  confirmation  hearing  was  to  occur 

15  on  May  6,  1993? 

16  A      Yes. 

1 7  Q      Prior  to  sending  this  memo  to  the  Inspector 

18  General,  Mr.  Houbler  or  Mr.  Marica,  you  called  ~ 

19  A      I  called  Erskine. 

20  Q      Did  you  know  him  prior  to  meeting  him  in 

21  March  of  1993? 

22  A      No,  no,  didn't  know  him.    He  had  an  SBIC, 


1  turns  out,  he  had  an  SBIC  called  Kitty  Hawk  Capital. 

2  He  had  controlling  interest.   Somebody  else  was 

3  managing  it. 

4  Q      Where  was  that  located? 

5  A      In  North  Carolina. 

6  Q      Did  you  know  him  from  that  ~ 

7  A      No,  I  did  not  know  him  from  that. 

8  Q      You  learned  that  subsequently? 

9  A      I  learned  that  subsequently,  sure. 

10  Q      The  stenographer  had  a  question  with 

1 1  respect  to  your  testimony.   All  these  references  with 

12  respect  to  the  meetings  would  be  --  starting  from 

13  January  on  were  in  1993;  is  that  correct? 

14  A      Yes. 

15  Q      So  the  meeting  in  February  was  1993? 

16  A      Yes. 

1 7  Q      The  meeting  in  March  with  Mr.  Bowles  was 

18  1993;  correct? 

19  A      Yes. 

20  Q      And  when  you  ~  these  letters  that  went  out 

2 1  in  March  to  Mr.  Hale,  and  his  letter  back  to  you  was 

22  in  April,  was  in  1993;  correct? 
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1  A      That's  correct. 

2  Q      And  then,  when  you  decided  to  send  a  memo 

3  to  the  Inspector  General,  that  was  May  of  1 993 ;  is 

4  that  correct? 

5  A      That  is  correct. 

6  Q      Now,  prior  to  sending  the  memo  to  the 

7  Inspector  General,  you  called  Erskine  Bowles? 

8  A      Yes. 

9  Q      What  did  you  say  to  him? 

10  A      I  said  Erskine,  I  got  a  problem,  we  got  a 

1 1  problem,  and  I  outlined  the  problem  to  him,  and  I 

12  asked  the  question.    I  said  do  you  want  me  to 

13  refer  --  I  made  a  decision.   As  program  head,  1  am 

14  going  to  refer  it  to  the  Inspector  General  and  I 

15  explained  why. 

16  Q      Did  you  in  detail  explain  what  the  problem 

17  was? 

18  A      Yes. 

19  Q      What  did  you  say? 

20  A      I  sent  him  a  memo  which  is  an  exhibit. 

21  Q      What  did  you  say  to  him? 

22 A      1  said  we  are  going  to  make  —  we  have 


1  decided  to  make  a  referral,  do  you  want  it  done  today 

2  or  do  you  want  it  done  tomorrow.    He  said  do  it 

3  before  close  of  business  today. 

4  Q      How  did  you  describe  the  problem  to  him? 

5  A      1  described  the  problems  of  the  1992 

6  capital  increase,  of  non-cash  assets,  based  on 

7  non-cash  assets,  the  request  for  leverage  of  6 

8  million  based  on  that  cash  increase.  And  our  efforts 

9  to  try  to  confirm  source,  and  valuation,  and  try  to 

10  get  valuation  and  to  assure  there  was  no  restriction, 

1 1  encumbrances  in  any  fashion.   And  we  couldn't  get 

1 2  those  answers  and  that  I  needed  to  go  to  the 

13  Inspector  General  to  get  the  answers. 

14  Q      Did  you  tell  him  about  your  meeting  in 

15  February  of  1993  with  David  Hale? 

16  A      I  don't  recall. 

17  Q      Did  you  tell  him  that  Mr.  Hale  had 

18  indicated  that  -  did  you  talk  to  him  about  the 

19  statements  Mr.  Hale  had  made  with  respect  to 

20  Mr.  Clinton  and  Mr.  Tucker? 

21  A      1  really  don't  recall. 

22  MR.  GICALE:   Now,  off  the  record  for  a 
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1  second. 

2  (Discussion  off  the  record.) 

3  MR.  GICALE:    Back  on  the  record. 

4  BY  MR.  GICALE: 

5  Q      I  am  going  to  show  you  what's  marked  again 

6  as  Exhibit  1 ;  you  have  an  attachment  to  that  labeled 

7  Exhibit  F.    And  this  is  the  —  this  memo  was  not 

8  dated,  I  don't  believe. 
A  No,  it  is  not. 
Q      It's  entitled  "Capital  Management  Services, 

Inc.,  Little  Rock.  Arkansas,  license  number 
0606-5207."    First  paragraph  is  entitled  "summarv'" 
and  starts  with  the  words  "non-cash  assets": 
correct?  Now  that  is  the  memo  that  \ou  prepared  for 
Mr.  Bowles? 

A      Right. 

Q      And  did  you  give  this  to  him  ~ 

A      Yes. 

Q      —  prior  to  sending  your  request  to  the 
Inspector  General,  or  is  this  the  same  memo  that  you 
sent  to  the  Inspector  General? 

A      What  I  did  was,  as  I  recall.  1  prepared 


1  this.  I  discussed  it  with  him  and  I  prepared  this  and 

2  I  discussed  it  with  him  over  the  phone,  and  he  said 

3  do  it  today,  don't  do  it  tomorrow.    And  I  said  fine. 

4  And  I  did  it,  and  I  sent  him  this,  this  summary-.    I 

5  believe  I  sent  —  I  don't  recall  whether  I  met  with 

6  him  over  it  or  sent  it  to  him  but  1  beliese  I  sent  it 

7  to  him. 

8  Q      The  summar>'  we  have  just  described,  was 
that  also  sent  to  the  Inspector  General,  or  something 
else? 

A      I  do  not  recall.    I  do  not  recall.   I  would 
have  given,  as  —  the  standard  approach  would  be  we 
are  giving  in  a  different  format  the  same  kinds  of 
information  to  the  Inspector  General,  but  under  a 
memo,  cover  memo,  not  -  this  is  just  like  a  briefing 
outline. 

Q      Now,  when  you  notified  the  Inspector 
General,  that  was  in  writing,  and  did  you  — 

A      Yes. 

Q      —  talk  to  him  by  phone  as  well? 

A      I  don't  recall. 

Q      Is  there  an\"thing  else  that  happened  of 

41-379  97-35 
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1  significance  on  May  5th,  1993? 

2  A      Yes.   The  same  date,  well,  the  same  date,  I 

3  had  Joe  Newell  send  a  memo  to  David  Hale,  which  was 

4  faxed  to  him,  addressing  the  issues  of  the  findings, 

5  one,  in  the  exam  report,  also  discussing  the  matter 

6  of  reversal,  which  is  what  he  asked  us  to  do,  or 

7  asked  our  approval  for  in  his  April  20  letter.   And 

8  we  said  basically  we  don't  approve  the  reversal,  and 

9  we've  referred  the  matter  to  the  Inspector  General  to 

10  try  to  determine  the  source  of  the  assets. 

1 1  Q      Now,  incidentally,  on  that  date  as  well, 

12  there  was  a  chronology  of  events  regarding  Capital 

13  Management's  application  for  leverage  and  subsequent 

14  referral? 

15  A      Right. 

16  Q      That's  a  part  of  your  Exhibit  Number  1? 

17  A      Right. 

18  Q      And  that  comes  after  the  exhibit  titled  F. 

19  Was  that  also  given  to  Mr.  Bowles? 

20  A      No,  this  is  just  a  memo  to  the  file,  to  try 

21  to  ~  this  was  given  to  me  before  ~  1  think  it  was 

22  given  to  me  before.  No,  this  was  prepared  after  I 


1  had  briefed  Erskine  ~ 

2  Q      And  when  — 

3  A      ~  and  we  sent  the  letter. 

4  Q      Just  so  that  we  can  describe  this,  as  — 

5  more  accurately  describe  this,  this  is  a  memo  to 

6  Newell  from  Phyllis  ~  through  Phyllis  Dawson  from 

7  Walter  Peterson,  regarding  Capital  Management? 

8  A      Right. 

9  Q      Reverse  chronology  starting  with  May  5th; 

10  correct? 

1 1  A      Right.    And  it  summarizes  for  the  file  the 

12  events  absent  dates.   It  was  prepared  after,  because 

13  it  includes  the  discussion  relative  to  referring  to 

14  the  IG,  but  it  was  prepared  before  Joe  Newell's 

15  letter  because  his  letter  is  not  part  of  the 

16  chronology. 

17  Q      All  right.    In  your  letter  to  Mr.  Hale,  you 

18  indicate  to  him  that  the  matter  had  been  referred  to 

19  the  Inspector  General  for  investigation;  is  that 

20  correct? 

21  A      Right. 

22  Q      And  as  a  result  of  you  sending  that  letter 
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1  to  Mr.  Hale  ~  and  1  take  it  that  letter  was  faxed? 

2  A      It  was  faxed. 

3  Q      Faxed  to  Mr.  Hale.   Did  Mr.  Hale  send  a 

4  letter  back  to  you? 

5  A      Yes,  he  did. 

6  Q      And  that  letter  is  an  exhibit  as  well? 

7  A      That's  the  following  exhibit. 

8  Q      That's  the  following  exhibit,  after  the 
letter  to  Mr.  Hale? 

A      Right. 

Q      That  was  exhibit  letter  F  which  you  have  in 
your  Exhibit  1  in  that  ~  after  the  chronology,  and 
the  letter  to  Mr.  Hale  is  a  faxed  sheet  to  Mr.  Newell 
from  David  Hale;  is  that  correct? 
A      Together  with  his  letter. 
Q      Together  with  his  letter  to  Mr.  Newell? 
MR.  IVEY:    This  is  Exhibit  I  of  Exhibit  1? 
MR.  GICALE:    1  believe  --  let  me  just  have 
one  moment.   Yes,  this  would  be  Exhibit  I. 

MR.  IVEY:    Okay.   There  is  a  series  from  F, 
that's  F,  which  was  the  sort  of  briefing  memo  that 
was  given  to  Mr.  Bowles. 
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1  MR.  GICALE:    Right.    I  will  go  through 

2  this. 

3  BY  MR.  GICALE: 

4  Q      And  G  is  the  chronology;  is  that  correct? 

5  A      Yes. 

6  Q      That  you  described,  starting  with  May  5th. 

7  H  is  the  letter  to  Mr.  Hale  dated  May  5th,  1993.   And 

8  now  we  are  at  I,  which  is  a  ~  a  fax  copy  of  a 
letter,  a  fax  sheet  and  a  letter  attached.  The  fax 
sheet  is  to  Mr.  Joseph  Newell  from  David  Hale;  is 
that  correct? 

A      Yes. 

Q  Now,  in  the  letter  of  May  5th  to  Mr.  Hale, 
it  indicates  he  was  shocked  regarding  the  referral  to 
the  Inspector  General? 

A      Right.    He  thought  that  we  had  agreed  in 
our  February  meeting  to  accept  the  reversal,  and  then 
the  problem  would  go  away,  the  problem  of  where  the 
assets  came  from,  the  problems  surrounding  the  swap 
of  assets  and  the  donated  assets.   He  just  figured 
those  problems  would  go  away  and  he  was  shocked  that 
we  would  make  a  referral  to  the  IG. 
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1  Q      Now,  do  you  know  at  this  point  in  time 

2  whether  Mr.  Bowles  informed  anybody  of  the 

3  information  that  you  had  conveyed  to  him  ~ 

4  A      Yes. 

5  Q      ~  with  respect  to  Mr.  Hale? 

6  A      Yes. 

7  Q      Who  had  Mr.  Bowles  informed? 

8  A      He  had  a  dinner  meeting  with  Mack  McLarty, 

9  the  chief  of  staff  ~  the  White  House  chief  of 

10  staff.   And  he  briefed  him  on  the  David  Hale  case. 

11  Q      Now  how  do  you  know  this? 

12  A      He  told  me  that. 

13  Q      He  told  you  that  when? 

14  A      On  the  6th. 

15  Q      Did  he  tell  you  exactly  what  he  had  said  -- 

16  A      No,  he  just  said  he  briefed  him  on  Capital 

17  Management.  He  would  have  had  the  briefing  outline 

18  that  I  gave  him  by  that  time,  and  it  is  my  belief 

19  that  what  he  briefed  him  on  was  the  subject  matters 

20  in  the  briefing  outline,  which  was  the  items  of 

21  discussion  that  were  going  on  relative  to  Capital 

22  Management. 
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1  Q      So  we  are  clear  on  this  point,  as  of  the 

2  time  that  he  briefed  Mr.  McLarty,  had  you  told  him 

3  whether  or  not  Mr.  Hale  had  mentioned  Mr.  Clinton  or 

4  Mr.  Tucker? 

5  A      I  don't  recall.   I  do  not  remember  briefing 

6  Mr.  Bowles  on  that  discussion. 

7  Q      With  Mr.  Hale  in  February? 

8  A      Right. 

9  Q      And  that  discussion  is  not  reflected  in 

10  these  documents? 

1 1  A      No,  that  discussion  is  not. 

12  Q      Now,  what  is  the  next  thing  ~ 

13  A      I  considered  that  discussion  to  be  a  bit 

14  of  ~  I  did  not  doubt  for  a  moment  that  he  had  access 

15  to  either  of  them,  because  I  would  get  calls  from 

16  time  to  time  from  the  Senate  Small  Business  Committee 

17  staff,  knowing  that  David  had  called  up  there,  called 

18  for  the  Senator.   And  they  would  ask  for  information, 

19  ask  questions  and  I  would  give  them  information  that 

20  was  appropriate  and  relevant.   And  the  problem  would, 

21  you  know  ~  the  question,  the  issue  would  be  resolved 

22  or  would  die  down.    So  I  knew  that  David  did  have 
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access  at  least  to  the  Senator,  and  I  presumed  he 
did. 

Q      Which  Senator  are  you  referring  to? 

A      Bumpers.   He  was  chairman  of  the  Senate 
Small  Business  Committee  at  the  time.   And  -- 

Q  So  you  had  received  calls  from  Senator 
Bumpers' s  staff  on  other  occasions  on  behalf  of 
Mr.  Hale? 

A      Right.    Particularly  on  the  matter  of  the 
leverage  application,  and  the  non-cash  assets,  the 
increase  in  capital  resuhing  from  non-cash  assets, 
which  is  fine;  these  are  normal  constituent  inquiry 
questions. 

Q      Do  you  know  who  from  Mr.  Bumpers' s  staff 
called  you  on  behalf  of  Mr.  Hale? 

A      Yes,  Patty  Forbes  called  me. 

Q      Do  you  know  whether  ~ 

A      Or  John  Ball,  could  have  been  Patty,  could 
have  been  John,  I  talked  with  both  of  them  on  a 
continuing  basis.   John  was  staff  director  and  — 

Q      What  about  an  individual  by  the  name  of 

Paula  Casey? 
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A      Was  she  on  ~  I  don't  recall. 

Q      So  you  believed  he  did  have  this  access 
based  on  some  prior  experience? 

A      Oh,  sure. 

Q      But  you  don't  recall  whether  or  not  you 
mentioned  these  statements  to  Mr.  Bowles,  prior  to 
his  meeting  with  Mr.  McLarty? 

A      No,  I  really  don't. 

Q      What's  the  next  thing  that  you  recall 
occurring  with  respect  to  this  matter? 

A      Then,  well,  the  next  thing,  crisis  that 
came  up,  basically  was  he  had  debenture  payments  due 
in  May. 

Q      Let's  back  up  to  May  6th,  that  was  the  date 
of  Mr.  Bowles's  confirmation  hearing? 

A      Yes. 

Q      When  did  you  see  Mr.  Bowles,  and  when  did 
you  have  the  conversation  with  him  wherein  he 
stated  ~ 

A      It  would  have  been  during  the  day.   See,  I 
met  with  Erskine  very  frequently.   He  was  a  venture 
capitalist,  is  a  venture  capitalist.   He  fully 
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1  understands  the  SBIC  program,  and  the  changes  that  we 

2  made  in  ~  we  got  a  law  ~  an  amendment  to  the  law  in 

3  1992  which  revitalized  the  SBIC  program.    It  was  the 

4  most  significant  change  to  the  program  since  the 

5  program  began  in  1959. 

6  And  it  was  sometime  along  that  period  of 

7  time,  just  to  give  you  an  example,  he  said,  after  I 

8  briefed  him  at  the  White  House,  he  said,  you  know,  I 

9  wish  these  changes  had  been  made  when  I  had  my 

10  company  because  he  said  I  wouldn't  have  had  the 

1 1  problems  with  it  I  had. 

12  He  fiilly  understood  the  program,  he 

1 3  understood  the  changes  we  had  made,  and  he  was  very 

14  much  interested  in  the  program.   He  considered  it  the 

15  centerpiece  of  what  he  wanted  to  do  with  his 

16  administration  or  his  period  of  time  as  administrator 

17  ofSBA. 

18  Q      So  as  a  result  of  that  you  would  have 

19  frequent  conversations? 

20  A      I  had  very  frequent  conversations  with 

21  Erskine. 

22 Q      Would  that  have  been  the  next  morning 
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1  perhaps? 

2  A      It  would  have  been  probably  in  the 

3  afternoon  of  the  6th.    I  remember  it  was  the  next 

4  day.    It  would  have  been  after  his  confirmation 

5  hearing. 

6  Q      That  he  told  you  he  had  dinner  with 

7  Mr.  McLarty  and  informed  him  about  the  problems  with 

8  Mr.  Hale  and  Capital  Management? 

9  A      Right,  right,  right. 

10  Q      All  right. 

1 1  A      And  he  said  that  ~  and  his  response  was, 

12  the  conclusion  of  his  comment  was,  I  distinctly 

13  remember,  that  McLarty 's  attitude  was  handle  it  as 

14  you  would  handle  any  other  case.   I  knew  that  this 

1 5  company  was  from  Arkansas,  and  I  knew  it  had  to  be  a 

16  sensitive  subject.   If  David  Hale's  claims  were 

17  right,  if  he  indeed  had  access  to  the  President  and 

18  to  the  governor,  1  felt  it  was  my  job  to  brief  my 

19  supervisor,  or  soon-to-be  supervisor,  of  an  issue 

20  that  may  well  be  of  concern  to  his  supervisor. 

21  Q      Okay.   Now,  what  is  the  next  event  that 

22  occurred  after  that  conversation  with  Mr.  Bowles, 
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subsequent  to  his  confirmation? 

A      There  was  a  problem  —  David  Hale  didn't 
make  his  May  debenture  payments  that  were  due. 
Debenture  payments,  interest  is  due  every  six 
months.    Principal  is  due  at  the  end  of  term. 
Apparently  David  had  some  debenture  payments  that 
were  due  in  May  and  he  didn't  make  them. 

So  what  we  did  was  we  proceeded  to  throw 
him  into  liquidation  which  would  mean  accelerate  the 
debt  for  nonpayment  and  proceed  to  throw  the  company 
into  liquidation. 

I  at  that  time  gave  Erskine  another 
briefing  memo. 

Q      Now,  prior  to  giving  him  this  briefing  memo 
on  May  13,  1993  -- 

A      Not  May  13,  May  19.    May  19. 

Q      That's  when  you  gave  him  the  briefing 
memo.   But  on  May  13,  1993,  did  Claude  Cooper  give 
you  a  memo  ~ 

A      Yes. 

Q      ~  regarding  a  phone  call  from  David  Hale 

on  May  13? 
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A      Yes,  he  did. 

Q      What  was  that  with  respect  to? 

A      As  I  earlier  indicated,  there  had  been  some 
discussions  about  the  possibility  of  trying  to 
develop  a  one-stop  capital  shop  where  a  small 
business  concern  would  come  to  one  place  and  get 
access  to  either  secured  lending,  as  is  the  case  with 
the  7(a)  program,  real  estate  financing  as  is 
available  under  the  504  program  from  a  certified 
development  company,  or  risk  capital  from  an  SBIC. 
And  so  what  David  apparently  was  trying  to 
do  was  trying  to  keep  a  discussion  going  after  the 
referral  to  the  IG,  and  he  wanted  me  to  come  down  and 
meet  with  the  people  at  the  Arkansas  Development 
Finance  Corporation,  I  think  it  was,  and  talk  about 
the  one-stop  shop  concept. 

Q      Did  that  also  include  a  meeting  with 
Governor  Tucker? 

A      It  was  supposed  to  have  included  a  meeting 
with  Governor  Tucker. 

Q      And  what  was  your  response  to  that? 

A      My  response  was  it  is  not  appropriate,  and 
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1  now  is  not  the  time.   You  know,  we  have  made  a 

2  referral  of  your  company  to  the  IG  to  do  an 

3  investigation  of  your  company,  and  you  know,  we  are 

4  not  going  to  have  a  meeting  like  that  now. 

5  Q      Okay.   Now,  there  came  a  point  in  time  ~ 

6  incidentally,  the  memo  with  respect  to  that 

7  conversation  with  David  Hale  is  identified  as  J,  part 

8  of  Exhibit  1 ;  correct? 

9  A      Yes. 

10  Q      Now,  there  came  a  point  in  time,  when  you 

1 1  briefed  Mr.  Bowles  again  on  May  19,  1993;  is  that 

12  correct? 

13  A      That's  correct. 

14  Q      And  you  have  a  summary  of  that  briefing 

15  which  is  marked  as  attachment  K  as  a  part  of  Exhibit 

16  1;  is  that  correct? 

17  A      Yes. 

18  Q      And  this  is  ~  and  what  did  you  tell 

19  Mr.  Bowles  about  the  status  of  Capital  Management  at 

20  that  point? 

21  A      I  made  reference  to  the  previous  briefing 

22  memo  by  including  some  of  the  previous  information, 
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1  and  then  I  included  the  information  about  the 

2  defaulted  payments  on  debentures  and  our  plan  to  make 

3  a  ~  have  a  preliquidation  meeting  and  to  transfer 

4  the  company  to  liquidation  for  nonpayment  of 

5  debentures. 

6  Q      And  what  was  his  response  to  that? 

7  A      His  response  was  fine. 

8  Q      Did  you  say  anything  else  to  him?   By  the 

9  way,  this  was  a  memo  to  him.    Did  you  also  have  a 

10  conversation  with  him? 

1 1  A      This  was  a  briefing  outline. 

12  Q      Okay.    So  it's  an  outline  and  you  actually 

13  talked  to  him  about  this? 

14  A      I  don't  recall  whether  I  sat  down  —  I  may 

15  well  have  sat  down  and  discussed  it  with  him,  or  I 

16  may  have  just  --  I  may  have  just  picked  up  the  phone 

17  and  said  Erskine,  I  want  to  give  you  an  update  on 

18  Capital  Management  and  dropped  it  off  with  his 

19  secretary,  Pam.   I  just  don't  recall. 

20  Q      But  in  any  event,  as  a  result  of  either  the 

21  conversation  or  this  memo,  he  indicated  he  had  no 

22  problem  with  proceeding  in  this  fashion;  is  that 
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correct? 

A      That's  correct;  that's  correct. 

MR.  IVEY:    Which  memo  are  we  on? 
MR.  GICALE:    This  is  K. 
BY  MR.  GICALE: 
Q      And  again,  this  is  a  summary  briefing  memo 
for  Mr.  Bowles,  dated  May  19,  1993;  is  that  correct? 
A      That's  correct. 

Q      Now,  on  June  14,  1993,  did  your  office 
receive  a  call  from  the  Federal  Bureau  of 
Investigation  with  respect  to  some  information  that 
they,  or  assistance  they  wanted  with  respect  to 
Capital  Management? 
A      Yes,  they  did. 

Q      What  was  the  nature  of  that  call? 
A      There  was  an  FBI  agent  who  had  been 
assigned  to  the  case. 

Q      That  was  David  Reign? 
A      Yes.   And  he  wanted  information  regarding 
Capital  Management,  which  we  provided. 

MR.  IVEY:    Off  the  record  for  a  moment. 
(Discussion  off  the  recordj 
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1  BY  MR.  GICALE: 

2  Q      Do  you  recall  what  information  he 

3  requested? 

4  A      He  wanted  documents  that  related  to  the 

5  case,  including  the  recent  examination  report, 

6  financial  reports,  and  information  on  specific 

7  portfolio  items. 

8  Q      Now,  is  his  contact  with  your  office 
reflected  in  Exhibit  L  which  is  attached  to  —  which 
is  a  part  of  Exhibit  1? 

A      Yes,  it  is.   And  at  that  time,  he  told  my 
staff  that  Capital  Management  was  providing  some,  he 
called  it  missing  pieces  to  the  puzzle  of  the  Madison 
Guaranty  case  that  they  were  working  on. 

There  is  something  that  hasn't  been 
discussed  here,  which  should  be  made  as  a  comment  to 
kind  of  bridge  it  over.    I  made  a  referral  to  the 
Inspector  General.   The  Inspector  General  concluded 
that  they  didn't  have  staff  to  work  the  case,  so  they 
made  a  referral  to  the  Justice  Department.  That's 
how  it  got  over  to  the  Justice  Department  rather  than 
our  people  ~  my  intent  was  to  do  ~  have  our  IG 
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1  people  go  to  David,  and  ~  with  subpoena  power,  and 

2  get  some  answers. 

3  Q      Go  to  David  Hale? 

4  A      Yes.   But  instead  of  doing  that  they  made  a 

5  referral  to  the  Justice  Department.  And  apparently 

6  the  people  at  Justice  that  got  the  case  had  already 

7  been  doing  some  work  on  the  Madison  Guaranty  thing, 

8  and  when  they  saw  the  financial  transactions  of 

9  Capital  Management,  they  became  interested  because 

10  the  guy  who  was  ~  who  contacted  my  staff  person  said 

1 1  that  Capital  Management  provided  answers  to  them  on 

12  Madison  Guaranty  and  supplied  some  missing  pieces  of 

13  the  puzzle. 

14  Q      Do  you  know  when  the  Inspector  General 

15  referred  it  to  the  FBI? 

16  A      It  would  have  been  in  May. 

17  Q      Of  1993;  correct? 

18  A      Yes. 

19  Q      Now,  do  you  recall  anything  else,  any  other 

20  discussions  with  the  FBI  that  the  point? 

21  A      No.    The  FBI  staff  person  -  the  FBI  worked 

22  with  my  staff  person,  and  that  was  just  providing 


1  information. 

2  Q      Now,  from  that  point  on,  did  you  continue 

3  to  receive  briefings  with  respect  to  the 

4  investigation  being  conducted  by  the  FBI? 

5  A      I  don't  know  as  I  received  briefings.   They 

6  would  ask  for  information,  we  would  supply  it.   They 

7  really  didn't  brief  us  as  such,  the  FBI  doesn't  brief 

8  you.   They  basically  ask  for  information,  and  from 

9  time  to  time,  maybe  tell  you  what's  going  on,  but 

10  usually  it  is  just  asking  for  information. 

1 1  Q      Okay.    Were  you  keeping  Mr.  Bowles  current 

12  with  respect  to  these  requests  from  the  FBI? 

13  A      I  considered  that  just  a  staff  ~  just 

14  ordinary  operation  and  I  do  not  believe  that  I 

15  briefed  him  on  that,  although  I  may  have.   I  don't 

16  recall. 

17  Q      What  is  the  next  significant  event  you 

18  recall  with  respect  to  this  matter? 

19  A      Well,  to  me  the  next  significant  event, 

20  which  I  don't  have  any  documentation  on,  is  that 

21  David  Hale's  records  were  ~  the  FBI  got  an  order, 

22  court  order  to  be  able  to  seize  Capital  Management's 
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records  on  July  20th. 

Q      How  did  you  know  that? 
A      We  were  told  that  later.   We  didn't  know  it 
in  advance.   We  were  told  later. 

Q      Now,  this  was  also,  according  to  your 
chronology,  the  date  Mr.  Foster  was  found  dead? 
A      Yes,  that  was  the  day  ~  it  is  interesting, 
although  1  have  no  reason  to  believe  there  is  a 
connection,  but  it  is  interesting  that's  the  same 
date. 

MR.  IVEY:    I  guess  for  the  record,  I  would 
mention  at  this  point,  that's  not  in  the  scope  of  the 
investigation  we  are  doing  now.    We  took  a  look  at 
Mr.  Foster's  death  in  the  summer  of  1994,  and  1 
assume  the  majority  is  not  going  into  that  at  this 
point. 

MR.  GICALE:    I  am  not  going  into  that.    It 
is  just  referenced  in  his  chronology.   That's  all. 

THE  WITNESS:   The  next  significant  event  is 
August  the  4. 

BY  MR.  GICALE: 
Q      What  happened  August  the  4th? 
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A      My  deputy  sent  a  memo  to  Jan. 

Q      Before  we  get  to  August  4  ~ 

A      Yes. 

Q      ~  did  your  office  receive  a  letter  from 
the  U.S.  Attorney's  Office  in  Little  Rock  on  July  29, 
1993,  with  respect  to  Capital  Management? 

A      Yes. 

Q      What  was  the  nature  ~  and  you  have 
attached  a  copy  of  that  letter,  it  is  the  second 
document  —I'm  sorry,  there  are  two  documents 
labeled  as  tab  M,  as  a  part  of  Exhibit  1,  one  is  the 
memo  dated  August  4,  1993,  to  Janice  Wolfe  from 
Charles  Shepardson,  attaching,  apparently,  a  letter 
from  Fletcher  Jackson  of  the  U.S.  Attorney's  Office 
to  Roger  Peterson  dated,  July  29,  1993;  is  that 
correct? 

A      That's  correct. 

Q      Regarding  Capital  Management;  is  that 
correct? 

A      Yes. 

Q      What  was  the  request  with  respect  to  that 
letter?  ' 
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1  A      The  July  29  letter  is  a  summary,  or  is  a 

2  recounting  of  transactions  involving  Capital 

3  Management  which  explained  ~  which  gave  some 

4  background  of  a  couple  of  things,  of  a  capital 

5  increase  that  occurred  in  Capital  Management  of 

6  400,000,  and  then  payment  on  loans  of  400,000. 

7  Q      Now,  that  transaction,  that  was  the  1988 

8  transaction  which  was  -- 

9  A      That's  true. 

10  Q      —  distinct  from  this  1992  request  that 

1 1  started  this? 

12  A      --  that's  true. 

13  Q      --  correct? 

14  A      That  is  correct. 

15  Q      Could  you  describe  and  explain  the  1988 

1 6  transaction  that  they  were  referencing? 

17  A      Well,  in  the  1988  transaction,  a 

1 8  stockbroker  in  Louisiana  took  $800,000  out  of  a 

19  client's  account,  and  400,000  of  it  was  deposited  in 

20  Capital  Management's  savings  account  and  represented 

21  to  SB  A  as  being  a  capital  increase. 

22 And  then  the  other  $400,000  was  converted 
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1  to  cashiers  checks,  two  or  three  ~  1  think  three  ~ 

2  cashiers  checks  and  submitted  to  Capital  Management 

3  as  ~  and  represented  as,  in  one  case,  a  repayment  of 

4  a  loan,  and  in  the  other  cases,  payments  that  would 

5  bring  loans  current. 

6  Then  the  $800,000  that  was  received  was 

7  redistributed  to  three  other  companies,  paper 

8  companies,  sham  companies.  And  then  those  moneys 

9  were  given  back  to  the  stockbroker  and  money  was  put 

10  back  in  the  client's  account. 

1 1  So  David  Hale  perpetrated  a  fraud  on  SBA  in 

12  1988  by  representing  that  there  was  a  capital 

1 3  increase,  and  that  loans  were  repaid,  and  then  the 

14  money  was  returned  by  way  of  representing  that  three 

15  bogus  loans  were  made  to  small  businesses. 

16  Q      Was  this  the  first  time  you  were  made  aware 

17  of  that  particular  transaction? 

18  A      That  is  correct. 

19  Q      Did  you  have  any  discussions  with 

20  Mr.  Jackson  with  respect  to  this  transaction? 

21  A      1  did  not.   The  staff  may  have.   I  did 

22  not. 
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Q      Did  you  begin  to  make  an  inquiry  with 
respect  to  your  staff  with  respect  to  this 
transaction? 

A      The  letter  is  pretty  clear  on  its  face,  and 
it  is  pretty  clear  that  a  fraud  was  perpetrated  on 
SBA.    My  deputy  —  obviously  I  was  out  of  the  office 
on  the  4th  of  August  because  my  deputy  sent  a  letter 
to  my  immediate  supervisor,  Jan  Wolfe. 

Q      Now,  the  next  event  that  you  described 
occurred  on  August  4,  1993. 

A      That  is  the  August  4  one. 

Q      Mr.  Jackson's  letter  was  dated  July  29, 
1993;  correct? 

A      Correct. 

Q      There  is  another  exhibit  marked  N  which  is 
a  part  of  exhibit  ~  it  is  an  attachment  N  marked  as 
a  part  of  Exhibit  Number  1  and  that  is  an  August  -- 

A      It's  undated. 

Q      Undated.   I'm  sorry. 

MP .  IVEY:    I  thought  the  August  4  was  the 
memo  in  front  of  the  July  29  letter  that  you  were 
discussing.   The  August  4  memo  — 


BY  MR.  GICALE: 

Q      I  take  it  back.   The  August  4  memo  was  to 
Janice  Wolfe  from  Shepardson  attaching  the  letter? 

A      Transmitting  this.    He  wanted  to  brief  my 
boss  as  to  the  fraud  that  had  been  perpetrated  onto 
the  SBA,  and  the  normal  course  of  events  is  to  throw 
the  company  into  liquidation  which  is  what  we 
proceeded  to  do. 

Q      Now,  at  this  point  in  time,  did  you  brief 
Mr.  Bowles  with  respect  to  this  transaction  ~ 

A      No. 

Q      ~  and  the  fact  that  it  was  being 
investigated  by  the  U.S.  Attorney's  Office? 

A      No,  no,  no.    I  briefed  Mr.  Bowles 
concerning  this  on,  I  believe  it  was  August  the  9th. 

Q      Now,  did  you  prepare  a  briefing  memo  for 
Mr.  Bowles  with  respect  to  this  transaction? 

A      Yes,  I  did. 

Q      Can  you  pull  that  out  other  exhibit, 
because  we  don't  have  ~ 

MR.  IVEY:    Off  the  record  for  a  second. 
(Discussion  off  the  record.) 


76 


4582 

77 

1  MR.  GICALE:   On  the  record  again. 

2  BY  MR.  GICALE: 

3  Q      On  August  9,  you  prepared  a  memo  to  brief 

4  Mr.  Bowles  with  respect  to  the  status  of  the 

5  investigation  of  these  transactions,  and  the  action 

6  of  the  SBA;  is  that  correct? 

7  A      That  is  correct. 

8  Q      And  that  is  marked  as  attachment  O  as  a 

9  part  of  Exhibit  1  for  purposes  of  this  deposition;  is 

10  that  correct? 

11  A      That  is  correct. 

12  Q      And  the  date  of  that  memo  was  August  9, 

13  1993  and  that  is  to  Erskine  Bowles  from  Wayne  Foren; 

14  is  that  correct? 

15  A      That  is  correct.  And  that  is  also  cleared 

16  off  —  cleared  by  the  acting  general  counsel,  Marty 

17  Teckler,  T-e-c-k-1-e-r. 

1 8  Q      Now,  did  you  prepare  this  memo? 

19  A      I  prepared  the  memo,  yes. 

20  Q      Now,  after  preparing  this  memo,  did  you 

21  have  a  discussion  with  Mr.  Bowles  about  it? 

22 A      I  don't  recall.   I  may  well  have. 
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1  Q      Now,  in  the  memo  -- 

2  A      I  probably  did.    We  met  around  his 

3  conference  table  frequently  and  I  probably  did 

4  discuss  it  with  him. 

5  Q      Now,  in  this  memo,  you  indicate  that  the 

6  U.S.  Attorney  had  met  with  Mr.  Hale  and  his  attorney 

7  on  August  6,  1993  and  presented  him  with  a  draft 

8  indictment,  with  respect  to  allegations  that  Hale  and 

9  two  other  individuals  defrauded  the  United  States,  in 

10  particular  the  SBA,  in  1988;  is  that  correct? 

1 1  A      That's  correct. 

12  Q      And  you  also  gave  him  a  copy  of  the  draft 

1 3  indictment  that  they  gave  Mr.  Hale? 

14  A      That  is  correct. 

1 5  Q      Now,  after  giving  this  information  to 

16  Mr.  Bowles,  do  you  recall  what,  if  any,  statements  he 

17  made  with  respect  to  this  draft  indictment  or  memo? 

18  A      I  don't  recall.   If  there  was  anything,  it 

19  would  have  been,  well,  continue  to  do  what  you  are 

20  doing. 

21  Q      Do  you  know  whether  or  not  he  conveyed  this 

22  information  to  anyone  else  that  the  point? 
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A      No,  I  don't. 

MR.  IVEY:    Is  this  a  good  place  to  break? 

MR.  GICALE:    Off  the  record  for  a  second. 

(Discussion  off  the  record.) 

(Whereupon,  at  12:58  p.m.,  the  deposition 
was  recessed,  to  be  reconvened  at  1:30  p.m.  this  same 
day.) 
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AFTERNOON  SESSION  (1:56  p.m.) 

Whereupon, 

WAYNE  FOREN 
resumed  the  stand  and,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  follows: 
EXAMINATION  (Continued) 
BY  MR.  GICALE: 
Q      Mr.  Foren,  I  need  to  ask  you  a  few  more 
questions  and  then  Mr.  Brenner  from  our  office  will 
be  asking  you  a  few  questions. 

To  go  back,  you  indicated  that  you  notified 
Mr.  Bowles  on  May  5th,  1993  of  your  intent  to  call 
the  Inspector  General,  and  notify  the  Inspector 
General  with  respect  to  this  matter;  is  that  correct? 
A      That  is  correct. 
Q      Why  did  you  notify  Mr.  Bowles? 
A      I  notified  him  for  two  reasons:   one  reason 
was  he  was  the  administrator  of  the  agency.  This  was 
a  significant  event  with  a  problem  company,  relating 
to  a  problem  company.   The  other  reason  was  I  knew 
that  David  Hale,  by  his  own  claim,  he  claimed  to  have 
access  to  the  President,  he  had  access  to  the 
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1  governor,  and  I  knew  he  had  access  to  the  chairman  of 

2  the  Senate  Small  Business  Committee.   And  I  felt  that 

3  it  was  important  that  he  know  the  facts  of  the 

4  decision  which  I  was  about  to  make,  and  I  felt  this 

5  was  a  case  that  he  needed  to  be  briefed  on. 

6  Q      Now,  was  it  your  practice  to  brief 

7  administrators  with  respect  to  referrals  like  this  to 

8  the  Inspector  General,  or  for  instance,  the  FBI? 

9  A      If  it  was  ~  generally,  yes.    If  it  were  a 

10  case  ~  if  it  were  to  be  a  visible  case  that  would 

1 1  come  to  his  attention,  yes.   And  Erskine  had  advised 

12  me  that  he  was  interested  in  knowing  what  was  going 

13  on  as  the  program  continued.   He  didn't  ~  he  wanted 

14  to  be  more  of  an  active  player  than  a  passive  player 

15  in  the  program,  and  he  wanted  to  be  kept  informed  of 

16  significant  events  in  the  program. 

17  And  I  believe  this  one  was  significant 

18  because  I  believed  it  had  the  visibility  that  could 

19  reach  his  office. 

20  Q      Were  there  other  matters  under  your 

21  jurisdiction  that  had  been  referred  to  the  Inspector 

22  General's  Office,  or  significant  events  that  you  made 


1  Mr.  Bowles  aware  of  during  this  time  period? 

2  A      I  don't  recall  specific  ones  but  I  am  sure 

3  there  were.   Remember,  he  was  just  taking  over. 

4  There  were  not  ~  I  had  not  briefed  him  on  particular 

5  cases  up  to  this  point.    The  answer  is  no,  I  had  not 

6  briefed  him  on  particular  cases  because  he  was  the 

7  next  day  becoming  the  administrator. 

8  I  had  briefed  him  before  on  policy  issues, 

9  the  direction  we  were  taking  in  the  program,  internal 

10  organizational  problems,  staffing  problems  and  the 

1 1  like.   But  I  had  not  briefed  him  on  case  matters. 

12  Q      Did  you  brief  him  on  case  matters 

13  subsequent,  other  than  this  case? 

14  A      I  can  remember  at  least  one  or  two  other 

1 5  SBICs  that  we  had  problems  with  that  I  briefed  him 

16  on. 

17  Q      Do  you  recall  the  names  of  those  offhand? 

18  A      One  was  in  Florida,  I  forget  the  particular 

19  name  of  it,  but  it  was  a  case  where  the  company  went 

20  into  liquidation  because  they  defaulted  on  a  loan, 

21  and  we  found  out  later  that  it  had  been  used  as  a 

22  vehicle  for  laundering  drug  money.   That's  important 
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1  and  that  should  come  to  his  attention. 

2  Q      And  you  brought  that  to  his  attention? 

3  A      I  brought  that  to  his  attention.   I  forget 

4  the  name  of  it. 

5  But  my  practice  was,  events  that  I  felt 

6  were  ~  on  cases  I  felt  would  have  significance,  it 

7  should  come  to  his  attention,  I  would  brief  him  on 

8  it.    When  we  had  problems  with  a  specific  portfolio 

9  of  companies  in  New  York,  that  I  briefed  him  on.    I 

10  don't  want  to  get  into  the  specifics  because  it's  an 

1 1  ongoing  situation,  but  it  had  a  significant  --  a 

12  significant  portion  of  the  specialized  SBIC  dollars 

13  were  in  that  series  of  companies,  five  or  six,  and  it 

14  had  some  ~  it  would  have  had  some  repercussions 

15  depending  on  how  the  matter  was  resolved. 

16  Q      Did  you  brief  his  predecessors  as  well  — 

17  A      Yes,  yes. 

18  Q      —  with  respect  to  significant  cases? 

19  A      Yes. 

20  Q      Did  you  brief  them  with  respect  to  criminal 

21  investigations? 

22  A      I  don't  recall  about  criminal,  but  I  would 


1  have. 

2  Q      Inasmuch  as  the  FBI  had  assumed 

3  responsibility  for  this  and  this  had  become  a 

4  criminal  investigation,  were  you  concerned  about  who 

5  should  have  access  to  the  information  with  respect  to 

6  this  case? 

7  A      You're  always  careful  about  who  you  give 

8  what  information  to  but  I  believe  my  supervisor, 

9  second  level  supervisor,  had  a  need  to  know  this  sort 

10  of  stuff,  but  generally,  you  don't  --you  know,  you 

1 1  don't  just  broadcast  the  stuff. 

12  Q      Now,  did  he  tell  you,  did  Mr.  Bowles  tell 

1 3  you  before  he  met  Mr.  McLarty  that  he  was  going  to 

14  meet  Mr.  McLarty? 

15  A      No,  he  didn't.   No,  he  didn't.    His  comment 

16  to  me  was,  in  passing  oh,  by  the  way  I  met  with  Mack 

17  McLarty  last  night,  I  fully  briefed  him  on  the 

1 8  Capital  Management  thing.    He  thanked  him  for  the 

19  briefing  and  he  said  continue  what  you  would  normally 

20  do. 

2 1  Q      When  you  say  he  said  that,  are  you  saying 

22  that  Mr.  Bowles  said  Mr.  McLarty  said  that? 
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1  A      Yes,  that's  correct. 

2  Q      Since  this  was  a  criminal  investigation,  do 

3  you  believe  that  it  was  appropriate  for  Mr.  Bowles  to 

4  convey  this  information  to  Mr.  McLarty? 

5  A      At  the  point  of  ~  let's  go  back  to  May 

6  5th,  okay.    At  May  5th,  we  didn't  have  —  I  did  not 

7  consider  it  a  criminal  investigation  at  that  point. 

8  If  you  recall,  talking  time  frames,  on  May  5th,  I  had 

9  made  a  referral  to  the  Inspector  General  to  try  to 

10  verify  the  source  of  assets,  and  try  to  get  some  idea 

11  as  to  whether  they  were  restricted  or  encumbered  in 

12  any  way. 

13  I  had  no  idea  that  we  were  dealing  with 

14  criminal  matters  at  that  time. 

15  Q      Now,  when  you  say  that  he  told  you  in  an 

16  offhand  way  that  he  talked  to  Mr.  McLarty,  how  did  it 

17  come  up  in  the  conversation?  Were  you  talking  -- 

18  A      I  was  meeting  with  him  on  another  matter 

19  the  following  day. 

20  Q      And  what  did  he  say  to  you  about  ~ 

21  A      And  his  comment  was,  regarding  Capital 

22  Management,  1  had  a  dinner  meeting  with  Mack  McLarty 
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1  last  night  and  briefed  him  on  it  -  and  I  don't 

2  recall  the  exact  words  ~  but  he  thanked  me  for  it 

3  and  said  to  continue  doing  what  you  normally  do. 

4  Q      And  when  you  say  "he  thanked  me  for  it,"  he 

5  was  quoting  Mr.  McLarty's  words? 

6  A      That's  true. 

7  Q      Did  he  tell  you  why  he  briefed  Mr.  McLarty? 

8  A      He  did  not  say  why.    He  did  not  say  why. 

9  Q      Did  he  tell  you  he  briefed  anyone  else  at 

10  the  White  House? 

11  A      No. 

12  Q      Now,  you've  testified  that  you  prepared  a 

13  number  of  memos  to  brief  him,  and  one  was  --  the 

14  first  one  was  May  5th,  1993,  that  was  a  memo;  is  that 

15  correct? 

16  A      That  is  correct. 

17  Q      Now,  did  you  hand  that  to  him  or  did  he 

18  acknowledge  receipt  of  that  memo? 

19  A      1  really  don't  know.    I  really  do  not 

20  recall  how,  whether  1  just  had  my  secretary  take  it 

21  up.    I  really  don't  remember  whether  I  talked  to  him 

22  over  the  phone,  or  whether  we  were  sitting  at  a  table 
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1  and  I  briefed  him.    I  really  don't  remember. 

2  Q      Do  you  know  whether  or  not  he  reviewed  your 

3  memo  of  May  5th? 

4  A      I  am  sure  he  would  have  reviewed  it. 

5  Q      Do  you  know  whether  or  not  he  reviewed  it? 

6  A      I  do  not  recall  whether  —  I  really  do  not 

7  recall  whether  I  sat  down,  like  we  are  sitting  here, 

8  and  I  gave  him  to  him  and  he  read  it  and  I  walked  him 

9  through  it.   I  don't  remember  that.   I  have  done  that 

10  frequently.   It  was  either  that  ~  I  either  picked  up 

1 1  the  phone  and  talked  to  him  about  it,  and  submitted 

12  the  memo  to  him  or  I  picked  up  the  phone  and  told  him 

1 3  about  it  and  prepared  the  memo,  and  we  sat  down  and 

14  talked  about  it. 

15  Q      Do  you  know  whether  or  not  he  acknowledged 

16  receipt  of  your  memo,  and  that  would  be  of  May  5th, 

17  1993? 

18  A      If  I  gave  it  to  him  at  a  meeting,  like 

19  where  we  are  sitting  here  at  the  table,  he  would  have 

20  received  it.    But  he  would  have  received  it  because 

21  his  secretary  would  have  given  it  to  him.   Erskine  is 

22  a  stickler  for  detail,  and  he  reads  constantly. 
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1  Q      Who  was  his  secretary  at  the  time? 

2  A      Pam,  and  she  came  up  from  North  Carolina 

3  with  him. 

4  Q      Do  you  know  what  her  last  name  was? 

5  A      I  don't  remember.   She  went  over  to  the 

6  White  House  with  him  as  well. 

7  Q      Now,  with  respect  to  the  briefing  outline 

8  you  supplied  him  on  May  19,  1993,  do  you  know  whether 

9  or  not  you  handed  that  to  him,  and  whether  or  not  ~ 

10  A      I  don't  recall. 

11  Q      Do  you  know  whether  or  not  he  reviewed 

12  that? 

13  A      He  would  have  reviewed  it  whether  I  handed 

14  it  to  him,  or  whether  I  had  somebody  carry  it  up  to 

15  him.    I  would  rather  think  that  I  handed  it  to  him 

16  and  we  used  it  as  a  discussion  memo.   And  the  reason 

1 7  I  say  that  is  the  other  memos  that  I  sent  him,  I 

18  didn't  talk  to  him  about.   They  are  in  a  memo 

19  format. 

20  Q      When  you  say  the  other  memos  you  sent 

21  him  -- 

22  A      The  August  9th  memo  and  the  September  2 1 
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1  memo  are  in  a  memorandum  format.   These  were  sent  to 

2  him.    So,  I  believe  that  the  others  I  sat  down  and 

3  discussed  with  him.    In  fact,  I  am  certain,  as  I  sit 

4  here  and  think  about  it,  I  am  certain  I  sat  down  at 

5  his  conference  table  and  discussed  it  with  him, 

6  because  they  are  prepared  in  a  ~  in  a  briefing 

7  memo  ~  in  a  briefing  format,  where  we  went  over  the 

8  subject  matter. 

9  My  approach  in  dealing  with  the 

10  administrator,  whether  he  or  prior,  would  have  been 

1 1  to  prepare  a  briefing  memo  like  that  for  discussion 

12  purposes.   A  memo  where  I  am  communicating 

13  information  to  him  or  anybody,  I  would  have  done  it 

14  in  the  memorandum  format,  with  a  date,  a  to,  a  from, 

15  and  a  subject. 

16  So,  the  memorandums  ~  the  memorandum  of 

17  the  5th  of  May  and  that  of  the  19th  of  May  would  have 

18  been  discussion  memorandums,  where  we  sat  down  at  a 

19  table  and  talked  them  through. 

20  Q      The  memo  of  August  9th,  1993,  now,  that  was 

21  a  briefing  memo  which  included  the  letter  from  the 

22  U.S.  Attorney's  Office  and  a  copy  of  the  draft 
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1  indictment? 

2  A      That's  true. 

3  Q      Do  you  know  whether  or  not  you  discussed 

4  that  memo  and  the  attachments,  in  particular  the 

5  letter  from  the  U.S.  Attorney's  Office  and  the  draft 

6  indictment  with  him? 

7  A      I  probably  did  not.    I  probably  submitted 

8  this  to  him. 

9  Q      Through  his  secretary,  Pam? 

10  A      Yes,  that's  true. 

11  Q      Now,  the  submission  of  the  draft  of  an 

12  indictment  is  not  an  everyday  occurrence  -- 

13  A      No. 

14  Q      —  you  would  agree;  correct? 

15  A      That's  correct. 

16  Q      Subsequent  to  submitting  that  to  him,  do 

17  you  remember  whether  or  not  you  discussed  it  with 

18  him? 

19  A      I  don't  remember.   I  may  well  have  but  I 

20  don't  recall. 

21  Q      Do  you  know  whether  or  not  he  acknowledged 

22  receipt  of  it  and  said  thank  you  for  the  ~  or  asked 
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1  you  particular  questions  about  it? 

2  A      1  don't.    1  really  don't  recall.  He  may 

3  well  have.   1  really  don't  recall.   I  was  in  and  out 

4  of  his  office  probably  once  a  day,  maybe  even  twice  a 

5  day  sometimes.   And  it  is  a  kind  of  a  thing  where  you 

6  take  stuff,  send  it  up,  he  reads  it  —  if  he  wants  to 

7  talk  about  it,  he  talks  about  it.   Or  it's  — 

8  discussion  is  oh,  by  the  way  while  we  are  discussing 

9  other  things,  so  I  really  don't  know.    I  have  no 

10  reason  to  believe  he  didn't  get  it. 

1 1  Q      Well,  by  June  14,  1993,  you  -  I  take  it 

12  back. 

13  In  May,  sometime  in  May,  I  believe,  you 

14  learned  that  the  Inspector  General  had  — 

15  A      We  knew  by  June  14.   Actually  I  knew  before 

16  that,  because  Bob  Gardner  who  was  the  deputy 

17  Inspector  General  told  me. 

1 8  Q      That  the  matter  was  forwarded  to  the  FBI? 

1 9  A      The  matter  was  referred  to  the  Justice 

20  Department,  that  they  did  not  have  the  resources  to 

21  do  the  investigation,  so  they  just  referred  it  on 

22  over. 
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1  Q      Did  you  believe  that  the  information,  at 

2  least  from  that  point  forward,  took  on  ~  was 

3  confidential? 

4  A      Oh,  sure. 

5  Q      And  should  be  kept  at  close  hold? 

6  A      Oh,  sure.   That's  why,  if  you  will  notice 

7  my  memo  of  August  9th,  it  is  entitled  privileged  and 

8  confidential. 

9  Q      Did  you  believe  at  that  point  that 

10  Mr.  Bowles  should  be  taking  any  information  from  that 

1 1  and  conveying  it  to  any  people  outside  the  Small 

12  Business  Administration? 

13  A      I  really  ~  I  guess  I  never  thought  about 

14  that  perspective,  that  side  of  it.    I  felt  I  had  an 

15  obligation  to  brief  my  boss  on  significant  matters 

16  involving  the  program.   And  relative  to 

1 7  confidentiality,  beyond  him,  it  wasn't  something  that 

18  I  considered,  frankly. 

19  Q      Now,  subsequent  to  giving  him  the  briefing 

20  memo  on  August  9th,  which  again  had  attached  to  it  a 

21  copy  of  the  letter  from  the  U.S.  Attorney's  Office 

22  and  a  copy  of  the  draft  indictment,  what  was  your 
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1  next  contact  with  respect  to  the  case  and  Mr.  Bowles? 

2  A      On  September  the  21st,  I  sent  Erskine 

3  another  memorandum  on  Capital  Management,  notifying 

4  him  that  we  had  taken  the  company  into  receivership, 

5  and  that  I  believe  that  ~  that  they  expected  --  that 

6  we  had  taken  it  ~  September  21,  and  that  they 

7  expected  David  Hale  to  be  indicted  within  a  couple  — 

8  a  few  days. 

9  Q      And  that  is  your  attachment  P  to  Exhibit 

10  Number  1;  is  that  correct? 

1 1  A      That's  correct. 

12  Q      Did  you  discuss  that  memorandum  with  him? 

13  A      Again,  I  do  not  recall. 

14  Q      Do  you  know  whether  or  not  he  acknowledged 

15  receipt  of  it  or  reviewed  it? 

16  A      I  do  not  recall.   I  expect  that  he  did. 

17  Q      Now,  what  is  the  next  time  you  had 

18  anything  ~  made  any  decisions  or  took  any  steps  with 

19  respect  to  the  investigation  of  this  case  or 

20  discussed  this  with  Mr.  Bowles? 

21  A      Well,  I  do  not  recall  discussing  Capital 

22  Management  with  Mr.  Bowles  again. 
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1  We  had  taken  the  company  into 

2  receivership.   David  Hale  agreed  to  that  and  that  was 

3  how  we  were  able  to  get  it.    That  was  our  objective. 

4  Our  liquidation  office  was  handling  it.    Their  role 

5  was  to  take  control  of  the  records  and  the  assets, 

6  and  it  became  just  another  case  matter  to  be  dealt 

7  with  in  liquidation. 

8  Q      Now,  when  did  you  eventually  change 

9  positions? 

10  A      I  was  reassigned  on  October  the  22nd, 

11  1993. 

12  Q      Can  you  tell  me  the  circumstances 

1 3  surrounding  that  reassignment? 

14  A      There  was  a  case,  an  application  for 

15  license  that  had  been  —  that  had  come  in  from  West 

16  Virginia,  by  the  name  of  West.   W-e-s-t,  V-e-n  or 

17  V-i-n,  one  or  the  other;  I  think  it  was  V-e-n. 

18  Q      It  was  an  application  for  SBIC? 

19  A      Yes,  and  the  management  and  the  capital 

20  levels  were  marginal. 

21  To  put  it  in  perspective,  in  1991  part  of 

22  the  restructuring  and  revitalization  of  the  SBIC 
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1  program  was  the  establishment  of  an  advisory  council, 

2  an  investment  advisory  council,  the  purpose  of  which 

3  was  to  provide  advice  and  counsel  to  the  associate 

4  administrator  for  investment  which  was  the  position 

5  that  1  occupied.   And  that  was  established  pursuant 

6  to  the  Advisory  Council  Act.   The  advisory  council 

7  members  were  appointed  by  the  administrator. 

8  In  an  advisory  council  meeting  on  September 

9  the  24th,  we  had  been  discussing  at  length  licensing 

1 0  standards,  and  factors  to  be  considered  in  margin 

1 1  cases.  1  considered  this  a  marginal  case. 

12  And  we  had  a  subcommittee  established  of 

13  three  or  four  members.   It  was  a  difficuh  case  to 

14  consider,  but  it  was  one  that  had  some  factors  I 

15  wanted  some  guidance  on.    So  what  1  did  was  1 

1 6  directed  the  subordinate  office  director  to  provide 

1 7  certain  information  on  management  to  an  advisory 

18  council  member  to  review  and  get  back  to  me  and  hold 

19  in  confidence. 

20  That  information  was  ~  the  fact  that  I  had 

21  done  that  was  provided,  that  information  was  provided 

22  to  the  applicant  who  was  from  West  Virginia,  who  got 


1  exercised,  who  got  in  touch  with  Rockefeller. 

2  Rockefeller  put  pressure  on  Erskine.   General  counsel 

3  concluded  that  I  had  slighted  SBA's  code  of  conduct 

4  by  providing  that  information  to  the  advisory  council 

5  member,  and  so  I  was  reassigned. 

6  Q      Providing  which  information  to  the  advisory 

7  council  member? 

8  A      Information  on  the  management  of  West  Ven. 

9  Q      Just  so  that's  clear,  information  you 

10  provided  to  whom? 

11  A      To  Robert  Allsop,  A-1-l-s-o-p. 

12  Q      Who  was  an  advisory  ~ 

13  A      Advisory  council  member. 

14  Q      And  so  that  was  deemed  inappropriate? 

15  A      It  was  deemed  by  our  general  counsel's 

16  office  to  have  been  ~  let's  see,  he  said  1  violated 

17  the  standards  of  conduct  because  I  directed 

18  information  to  be  given  a  non-SB  A  employee.   It  was 

19  my  view  that  this  person  was  an  authorized  recipient, 

20  since  he  was  a  member  of  the  advisory  council 

21  appointed  by  the  administrators,  and  the  counsel  was 

22  an  organization  established  pursuant  to  the  Advisory 
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1  Council  Act.   And  they  also  said  it  was  a  violation 

2  of  Trade  Secrets  Act. 

3  I  went  out  and  retained  counsel  and  got 

4  their  opinion  saying  it  didn't  violate  the  Trade 

5  Secrets  Act,  but  nonetheless  I  was  reassigned. 

6  Q      How  were  you  notified  of  the  reassignment, 

7  by  Mr.  Bowles? 

8  A      Mr.  Bowles,  yes. 

9  Q      Did  he  cite  this  as  the  reason  for  that? 

10  A      Yes. 

1 1  Q      And  you  were  assigned  to  what  position? 

12  A      Special  assistant  to  the  deputy 

13  administrator. 

14  Q      Who  was? 

15  A      Cassandra  Pulley. 

16  Q      Now  -- 

17  A      This  is  a  copy  ~  you  don't  have  it,  but 

18  that  is  copy  of  the  reassignment,  and  this  is  a  copy 

19  of  the  statement  by  general  counsel  explaining 

20  Rockefeller's  concern.   He  was  going  to  make  a  speech 

21  on  the  floor  ~  Rockefeller  said  he  was  going  to  make 

22  a  speech  on  the  floor  criticizing  the  agency  and  the 
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1  admission  of  the  program  if  Erskine  didn't  do 

2  anything  about  it,  and  so  that  was  Erskine 's 

3  reaction. 

4  Q      Now,  you  just  referenced  some  documents 

5  that  you  brought  with  you  to  this  meeting  which  we 

6  haven't  identified  ~  just  a  couple  of  quick 

7  questions. 

8  Up  until  the  time  that  you  were  reassigned, 

9  did  you  brief  Mr.  Bowles  any  fiarther  -  after  your 

10  September  21,  1993  memo  to  the  time  you  were 

1 1  reassigned  on  October  22nd,  1993,  did  you  brief 

12  Mr.  Bowles  any  further  with  respect  to  this  -- 

13  A      Not  with  respect  to  Capital  Management. 

14  Q      And  were  you  aware,  at  all,  about  any 

15  allegations  Mr.  Hale  was  making  with  respect  to 

16  President  Clinton  or  ~  President  Clinton, 

17  Mr.  McDougal  or  Mr.  Tucker  at  that  point? 

18  A      I  don't  know  whether  I  was  aware  of  it  at 

19  that  time.    But  if  it  ~  if  it  were  public  knowledge 

20  I  would  have  been  aware  of  it.    But  it  would  have 

21  been  through  the  newspapers,  it  wouldn't  have  been 

22  through  other  sources. 
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1  Q      Did  you  have  any  discussions  with 

2  Mr.  Bowles  about  it? 

3  A      No,  I  did  not. 

4  Q      Do  you  know  whether  or  not  Mr.  Bowles  had 

5  any  other  discussions  with  Mr.  McLarty  with  respect 

6  to  the  Capital  Management  issues  subsequent  to  the 

7  May  5th,  1993  meeting? 

8  A      No. 

9  (Discussion  off  the  record.) 

10  MR.  BRENNER:    I  would  like  to  go  back  on 

1 1  the  record. 

12  For  the  record,  my  name  is  Mark  Brenner, 

13  and  I  have  taken  over  for  Mr.  Gicale.   He  had  a  prior 

14  engagement.   I  hope  I  can  speak  up  and  be  in  any  way 

15  close  to  as  clear  as  Mr.  Gicale,  but  I  would  like  to 

16  repeat  that  if  there  is  any  question  that  I  ask  that 

17  you  find  misleading  or  confusing,  please  don't 

1 8  hesitate  to  ask  me  to  rephrase  it. 

19  EXAMINATION 

20  BY  MR.  BRENNER: 

2 1  Q      We  were  talking  about  the  time  around  which 

22  you  —  your  position  changed,  within  the  office. 
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1  A      Right. 

2  Q      And  I  want  to  know,  how  close  in  time  was 

3  that  to  Mr.  Bowles's  recusal  from  anything  related  to 

4  Capital  Management,  if  you  are  aware  of  that? 

5  A      1  was  not  aware  of  his  recusal  until  I  was 

6  made  ~  I  was  made  aware  of  his  recusal  ~  let  me  put 

7  it  in  this  context  ~  by  the  House  Banking  Committee 

8  staff  in  August  of  this  year. 

9  Q      So  Mr.  Bowles  didn't  consult  with  you  ~ 

10  A      No,  he  did  not. 

1 1  Q      You  met  with  Mr.  Bowles  on  a  series  of 

1 2  occasions  to  talk  about  various  investigations  and, 

1 3  in  particular,  the  Capital  Management  case? 

14  A      That's  correct. 

15  Q      You  spoke  ~  you  said  earlier  that  you  had 

16  a  series  of  memos  that  you  wrote  and  that  you 

17  reviewed  with  him. 

1 8  Was  there  anything  else  that  you  reviewed 

19  while  you  were  reviewing  those  memos? 

20  A      Not  that  I  recall. 

21  Q      I  didn't  know  if  maybe  you  had  reviewed 

22  some  of  the  documents  with  him  from  the  file,  the 
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1  Capital  Management  file? 

2  A      No,  I  didn't. 

3  The  ~  my  approach  ~  my  approach  was  to 

4  provide  a  briefing  memorandum  or  discussion 

5  memorandum  where  I  would  sit  down  and  go  through  the 

6  document.   I  do  not  recall  going  through  any  case 

7  files,  which  is  what  I  think  you  are  referring  to,  on 

8  Capital  Management  with  Mr.  Bowles. 

9  Q      But  your  memos,  it  is  fair  to  say, 

10  encapsulated  many  of  the  major  points  ~ 

1 1  A      Oh,  absolutely,  absolutely.   He  was  fully 

12  briefed  on  the  Capital  Management  case  starting  with 

13  the  significant  events  back  in  May  of  '93. 

14  Q      I  would  like  to  show  the  witness  what  has 

15  been  Bates  stamped  as  ~  I  don't  know  if  it  is  AD 

16  940328019,  and  on  the  side  it  is  F,  dash, 

17  M-e-y-e-r-s,  it  is  from  the  U.S.  Small  --  it's  on 

18  U.S.  Small  Business  Administration  stationery.   It  is 

19  a  letter  dated  April  1 1th,  1994  to  the  Honorable  Jan 

20  Meyers,  U.S.  House  of  Representatives,  from  Erskine 

21  Bowles,  administrator. 

22 I  would  like  to  draw  your  attention,  if  I 


1  could,  to  the  last  sentence  of  the  second  paragraph, 

2  starting  with  "I,"  and  in  this  Mr.  Bowles  says,  "I 

3  have  never  reviewed  the  Capital  Management  file."   Do 

4  you  view  that  as  a  factually  correct  statement? 

5  A      It  is  possible  that  he  did  not  review  the 

6  hard  copy  case  file.   Certainly  I  did  not  provide  it 

7  to  him  for  review.   But  Erskine  was  fully  briefed  on 

8  Capital  Management  starting  with  May  of  '93,  through 

9  September  21,  1993.    So  literally  he  probably  did  not 

10  review  the  file,  but  practically  he  was  knowledgeable 

1 1  of  what  was  in  the  file. 

12  Q      On  the  21st  of  September  you  wrote  a  memo 

13  relating  to  the  pending  indictments  related  to  the 

14  Hale  case  in  the  Eastern  District  of  Arkansas.   How 

15  did  you  become  aware  of  the  pending  Hale  indictments 

16  in  Arkansas? 

17  A      The  Office  of  General  Counsel  of  SBA  has  a 

1 8  group  of  several  lawyers  that  are  dedicated  to 

19  working  SBIC  liquidation  and  litigation  cases. 

20  At  that  time,  they  were  working  closely 

21  with  the  FBI,  together  with  my  liquidations  staff. 

22  And  I  was  briefed  by  the  person  in  charge  of  the 
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1  litigation  ~  office  of  litigation,  in  the  general 

2  counsel's  office,  together  with  my  director  of  SBIC 

3  liquidations. 

4  Q      I  would  like  to  go  backward  to  the  time  at 

5  which  Mr.  Hale's  office  was  —  when  the  documents 

6  were  seized  from  Mr.  Hale's  office.   When  did  you 

7  become  aware  of  that? 

8  A      We  became  aware  of  that  after  it  occurred. 

9  I  don't  recall  when,  but  we  became  aware  of  it 

10  after. 

11  Q      At  that  point,  did  you  ask  to  see  the 

12  documents,  or  were  you  leaving  it  up  to  the  FBI? 

13  A      When  ~  if  1  might  explain. 

14  Q      I  would  appreciate  it. 

1 5  A      Our  standard  procedure  when  we  try  to  put  a 

1 6  company  into  receivership  is  to  go  after  the  records, 

1 7  go  after  the  documents. 

1 8  Now,  we  in  August  proceeded  to  throw  the 

19  company  into  liquidation.   Prior  to  that  ~  so 

20  normally  we  would  just  go  for  the  records  and  that 

21  would  be  it. 

22 In  this  case,  the  FBI  was  —  had  sought 
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1  information  and  we  had  provided  it  to  them.   We  were 

2  assisting  them,  at  least  in  June,  up  to  July  20  when 

3  they  seized  the  records.   After  that,  we  were  working 

4  in  concert  with  the  FBI,  and  it  was  that  relationship 

5  that  brought  the  information  to  me  relative  their 

6  pending  indictment.   When  we  became  aware  they  had 

7  seized  the  records,  I  would  suppose  my  office  became 

8  aware  of  it  soon  thereafter.  I  don't  recall  the 

9  specific  date  but  I  know  it  was  after  July  20. 

10  Q      Do  you  ~  have  you  had,  prior  to  that  date, 

1 1  any  contacts  with  anyone  fi-om  the  White  House 

12  counsel's  office  related  to  the  Hale  case? 

13  A      No,  1  did  not. 

14  Q      Were  you  aware  of  anyone,  including 

1 5  Mr.  Bowles,  having  any  contacts  with  anyone  from  the 

16  White  House  counsel's  office? 

17  A      No,  I  am  not. 

1 8  Q      Did  you  do  an  investigation  into  some  of 

19  Mr.  Hale's  Capital  Management  transactions  before  you 

20  briefed  Mr.  Bowles? 

21  A      Well,  our  office  of  examination  performed  a 

22  regulatory  compliance  examination  where  they  looked 
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1  at  certain  transactions,  but  I  did  not  brief 

2  Mr.  Bowles  on  specific  transactions. 

3  Q      Did  any  of  the  transactions  that  were 

4  investigated  or  looked  at  include  either 

5  Mrs.  McDougal  or  Jim  Guy  Tucker? 

6  A      They  were  part  of  the  transactions  that 

7  were  of  concern  during  the  compliance  exam,  1 

8  believe.  And  it  had  to  do  with  the  value  of  the 

9  assets,  the  loans  or  investments,  and  why  they 

10  weren't  reserved. 

1 1  See,  the  agency  was  concerned  about  the 

12  quality  of  the  portfolio,  believing  them  to  be 

13  arm's-length  transactions,  believing  that  there  was 

14  no  fraud  involved. 

15  And  so  the  major  discussions  revolved 

16  around  two  or  three  things:    One,  what  is  the  value 

17  of  these  assets;  two,  are  these  legitimately  minority 

18  small  businesses;  and  three,  why  is  there  this 

19  swapping  of  assets  going  back  and  forth,  which  was  a 

20  practice  that  Hale  started,  which  ~  and  1  don't  have 

21  a  copy  of  the  letter,  but  I  do  recall  signing  a 

22  letter  directing  him  to  cease  and  desist  the  practice 
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1  of  swapping  assets. 

2  But,  going  back  to  the  loans  that  you 

3  referred  to,  any  concern  about  the  loans  would  have 

4  been  in  the  context  of  —  at  that  point,  would  have 

5  been  in  the  context  of  valuation,  not  the  question  of 

6  who  the  loans  were  made  to. 

7  Q      At  some  point  thereafter,  did  you  become 

8  aware  of  the  importance  or  significance  of  the 

9  individuals  that  were  ~  that  the  contracts  were 

10  with? 

1 1  A      Yes,  but  I  don't  recall  when. 

12  Q      In  your  years  of  experience,  is  it  fair  to 

13  say  that  you  would  not  view  either  Mr.  Tucker  or 

14  Mrs.  McDougal  as  one  of  the  individuals  who  would  be 

1 5  considered  an  appropriate  person  to  loan  money  to 

16  through  this  special  program? 

17  A      Neither  one  of  them  were  eligible.  Neither 

18  one  of  them  were  socially  or  economically 

19  disadvantaged. 

20  In  the  minds  of  some  there  has  been 

21  discussion  that  women  automatically  as  a  group 

22  qualify  as  a  disadvantaged  person  and  the  answer  is 
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1  no,  not  as  a  group. 

2  So,  clearly  neither  of  them  were  eligible 

3  recipients  for  the  program. 

4  Q      I  want  to  turn  your  attention  to  May  13, 

5  1993.    Did  you  have  any  contact  with  Mr.  Hale  on  that 

6  day,  or  the  days  just  prior  to  that  day? 

7  A      1  don't  recall  having  any  contact  with 

8  them. 

9  Q      Do  you  recall  Mr.  Hale  requesting  that  you 

1 0  attend  a  meeting  with  Jim  Guy  Tucker  and  a 

1 1  representative  of  the  Arkansas  Development  Finance 

12  Authority? 

13  A      Yes,  I  do. 

14  Q      What  was  your  response  to  that  request? 

1 5  A      My  response  was  there  will  be  no  ~  I  will 

16  not  attend  a  meeting.   It  is  inappropriate  for  me  to 

1 7  attend  a  meeting  on  this  kind  of  a  subject  called  by 

18  David  Hale  while  we're  ~  we  have  made  a  referral  for 

19  investigation  of  his  company.   I  had  Claude  Cooper 

20  respond  to  David  Hale. 

21  Q      I  would  like  to  switch  focus  somewhat. 

22  Were  you  aware  of  records  being  provided  to 
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1  Congressman  LaFalce's  small  business  committee  in  the 

2  House  of  Representatives  relating  to  the  Hale  case? 

3  A      No,  when  did  that  occur? 

4  Q      Around  the  time  of  November  22,  1993  there 

5  were  certain  requests  ~ 

6  A      That  was  after  I  was  reassigned. 

7  Q      I  didn't  know  if  in  your  new  position  or 

8  through  your  other  contacts  in  your  office  you  may 

9  have  become  aware  of  this. 

10  A      No,  all  ~  well,  1  shouldn't  say  no. 

1 1  I  was  aware  that  the  committee  had  looked 

12  at  the  matter,  because  1  was  told  indirectly  that  one 

1 3  of  the  staff  members  had  looked  at  information 

14  relative  to  the  case. 

1 5  Q      And  were  you  aware  that  there  were 

16  documents  produced  by  the  SB  A  to  that  House 

17  committee? 

18  A      All  1  was  told  was  that  Tom  Powers  had 

19  looked  at  the  matter  and  was  satisfied,  whatever  that 

20  meant.   But  I  was  not  aware  that  the  documents  had 

2 1  been  provided.   Obviously  he  had  to  look  at 

22  something,  but  I  was  not  in  the  information  loop.   In 
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1  my  position  as  special  assistant,  it  was  a  name 

2  only.    I  had  three  conversations  with  Cassandra,  one 

3  on  October  the  22,  1992  --  '93.    The  next 

4  conversation  of  substance  I  had  with  her  was  on 

5  December  the  2nd,  1994.    So,  you  know,  I  was  there 

6  nominally  as  special  assistant. 

7  Q      I  thought  that  you  might  have  learned  about 

8  some  of  these  things  because  obviously  you  had  been 

9  in  the  Small  Business  Administration  for  a  number  of 

10  years,  and  while  not  all  contacts  are  formal,  in  any 

1 1  organization  ~ 

12  A      Obviously  I  knew  that  something  had  to  have 

13  been  provided  because  I  knew  that  Tom  Powers  had 

14  reviewed  the  matter  and  was  satisfied  that  there  was 

15  no  wrongdoing  on  the  part  of  my  leadership,  which  was 

16  of—  which  gave  me  considerable  comfort. 

17  Q      I  wanted  to  turn  back  to  what  seems  to  be  a 

18  date  of  some  interest,  and  that  would  be  the  May  5th 

19  and  May  6th  ~  the  May  5th  discussion  you  had  with 

20  Mr.  Bowles  relating  to  Hale  and  Capital  Management. 

21  Did  you  discuss  that  with  anybody  outside  of  the  SB  A? 

22  A      Discuss  what?  The  fact  that  I  had  had  a 


110 


1  conversation  with  him? 

2  Q      Yes. 

3  A      No.    I  would  have  had  ~  I  probably  would 

4  have  discussed  it  with  my  deputy,  but  I  don't 

5  recall.  You  know,  I  have  a  practice  of  not 

6  discussing  case  matters  and  this  sort  of  thing 

7  widely. 

8  Q      Why  is  that? 

9  A      It  is  just  ~  I  guess  I  have  an  auditor's 

10  background.   I  am  a  CPA  and  I  worked  for  GAO  for 

1 1  three  years.   I  work  as  a  financial  examiner, 

12  financial  investigator  in  the  SBIC  program  and  so  I 

13  just  have  a  habit  of  not  discussing  things 

14  generally. 

15  But  if  I  did,  it  would  have  been  with 

16  people  that  I  worked  closely  with,  such  as  my 

17  deputy  — 

18  Q      So,  it  wouldn't  be  -- 

19  A      --  my  wife.   You  know. 

20  Q      In  other  words,  it  wouldn't  be  friends  of 

21  yours  in  another  institution,  say,  the  White  House, 

22  for  example,  hypothetically?  In  other  words,  in  an 
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1  ongoing  investigation  by  the  Small  Business 

2  Administration  of  one  of  the  groups  or  one  of  the 

3  organizations  under  its  authority,  such  as  Capital 

4  Management,  is  usually  viewed  as  confidential 

5  information,  as  you  perceive  it? 

6  A      Sure. 

7  Q      So,  Mr.  Bowles  telling  Mr.  McLarty  about 

8  that  confidential  information  about  that 

9  investigation  could  be  viewed  by  some  as  a 

10  dissemination  to  somebody  outside  of  the  SB  A  of  what 

1 1  could  be  viewed  as  confidential  information? 

12  A      It  could. 

13  Q      Did  you,  during  the  summer  or  fall  of  1993, 

14  have  any  contact  with  anyone  in  the  United  States 

15  Attorney's  office  in  the  Eastern  District  of 

16  Arkansas? 

17  A      I  didn't  but  my  staff  may  well  have. 

18  Q      Are  you  familiar  or  do  you  have  any 

19  ioiowledge  of  any  of  those  conversations? 

20  A      No.    But  if  conversations  were  had,  they 

21  would  have  been  with  Walter  Peterson  or  Phyllis 

22  Dawson  or  Joe  Newell. 
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1  Q      Could  you  spell  those  names  for  the 

2  record. 

3  A      Phyllis,  P-h-y-1-l-i-s,  D-a-w-s-o-n,  she 

4  was  the  area  chief  for  the  area  that  the  account 

5  executive  worked  in  that  handled  the  case. 

6  Walter  Peterson  was  the  ~  his  name  is 

7  P-e-t-e-r-s-o-n,  he  was  the  account  executive 

8  handling  Capital  Management.  Joe  Newell, 

9  N-e-w-e-1-1,  was  the  director  of  the  office  of  SBIC 

10  operations.   And  what  period  of  time  are  you 

1 1  interested  in? 

12  Q      1  was  referring  to  the  period  of  time,  say, 

13  between  May  15,  1993  and  September  24,  1993. 

14  A      Mark  Stephens,  M-a-r-k,  S-t-e-p-h-e-n-s, 

15  was  the  deputy  general  counsel  for  SBIC 

16  liquidations/litigation,  and  he  possibly  also  could 

1 7  have  been  ~  he  was  the  one  who  probably  would  have 

1 8  discussed  it  with  him  if  anybody  did.    Or  one  of  his 

19  people. 

20  Q      I  am  a  little  curious.   In  your  view  or  in 

21  your  mind,  why  would  Mr.  Bowles,  at  a  dinner 

22  discussion  with  Mr.  McLarty,  bring  up  the  Capital 
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1  Management  case?  I  didn't  know  if  you  felt  the 

2  Arkansas  connection  would  cause  him  to  bring  that  up 

3  or  if  there  was  some  reason  that  you  could  foresee. 

4  A      Erskine  was  a  very  close  friend  of  the 

5  President  ~  he  is  a  very  close  friend  of  the 

6  President,  obviously,  and  was  close  to  the  people  in 

7  the  White  House.   The  fact  that  he  is  now  the  deputy 

8  chief  of  staff  speaks  for  itself.   This  is  a  case 

9  that  the  White  House  may  well  have  been  interested  ~ 

10  staff  may  well  have  been  interested  in,  based  on  the 

1 1  claim  --  as  I  said  before,  based  on  the  claims  by 

12  David  Hale.   And  as  I  briefed  him,  thinking  that  he 

13  didn't  want  to  get  blindsided,  I  suspect  he  probably 

14  briefed  Mack  McLarty,  not  wanting  Mack  McLarty  or  the 

15  President  to  be  blindsided. 

16  Q      I  asked  and  1  went  back  to  this  because  you 

17  said  before  that  you  didn't  specifically  mention 

18  Hale's  claims? 

19  A      To  him? 

20  Q      To  him. 

21  A      That's  true. 

22  Q      To  Mr.  Bowles? 
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1  A      Not  that  I  recall. 

2  Q      Not  that  you  recall. 

3  But  from  what  you  just  said,  it  is  your 

4  belief  that  Mr.  Bowles  had  significant  --  sufficient 

5  background  knowledge,  that  he  knew  that  Mr.  Hale  may 

6  have  had  some  connections  to  important  political 

7  figures? 

8  A      I  may  have  said  —  see,  1  don't  remember. 

9  1  may  have  said  to  Erskine,  here  is  ~  here  are  the 

10  facts  relative  to  a  case  that  may  be  of  interest. 

1 1  And  1  could  well  have  said,  I  could  well  have  said  to 

12  Erskine,  look,  David  claims  to  have  influence  ~ 

13  access  to  the  President.   We  are  setting  about  an 

14  investigation  of  him  because  he  is  perpetrating  -- 

15  looks  like  he  is  perpetrating  a  fraud  on  SB  A,  who 

16  knows  what  is  going  to  come  out  of  this.    1  could 

17  have  said  something  like  that.    1  just  don't  recall. 

18  Q      I  understand.    It  is  not  as  if  it  was  in 

19  the  recent  past.    It  was  a  little  while  ago. 

20  But  I  just  want  — 

21  A      Some  things  you  like  to  put  out  of  your 

22  mind,  but  the  reason  I  remember  ~  I  got  to  tell  you 
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some  things  stick  in  your  mind,  too.   The  reason  I 
remember  the  conversation  that  he  and  I  had  that 
following  morning  ~  1  don't  remember  the  setting;  I 
don't  remember  the  other  subjects,  but  it  is 
something  that  sticks  in  your  mind,  when  you  have 
your  boss  say  by  the  way,  I  just  had  a  dinner  meeting 
last  night  with  the  chief  of  staff  of  the  White  House 
and  I  briefed  him  on  the  case  and  he  said  fine,  do 
what  you've  got  to  do.    Those  things  stick  in  your 
mind.    If  he  had  said  I  had  a  meeting  with  somebody 
over  at  Treasury,  it  wouldn't  have  stuck  in  my  mind. 
MR.  BRENNER:    I  actually  think  that  that's 
it  for  now.    It  is  my  turn  to  turn  this  over. 

MR.  IVEY:    You  sound  surprised.   Off  the 
record.   Let's  take  a  short  break. 
(Recess.) 

EXAMINATION 
BY  MR.  IVEY: 
Q      Good  afternoon. 
A      Good  afternoon. 

Q      I  don't  have  too  many  questions,  but  I  have 
a  couple  of  areas  that  I  wanted  to  cover  that  were 
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discussed  by  the  Majority. 

I  wanted  to  ask  you  about  the  May  5th,  May 
6  period  since  I  think  that's  the  real  action  here. 

MR.  BRENNER:    A  big  shock  to  all  of  us. 
BY  MR.  IVEY: 

Q      Now,  you  said  that  --  or  you  testified  that 
you  talked  to  Mr.  Bowles  on  May  5th  about  the 
referral  of  CMS  to  the  IG's  office;  is  that  correct? 

A      Yes,  that's  correct. 

Q      And  why  did  you  talk  to  Mr.  Bowles  about 
that? 

A      Because  I  wanted  him  to  know  the  decision 
that  was  being  made,  and  the  reason  I  wanted  him  to 
know  was  I  wanted  to  know  whether  he  wanted  us  to  do 
the  referral  before  he  was  confirmed  or  after  he  was 
confirmed. 

Q      Were  there  other  reasons  why  you  wanted  him 
to  know? 

A      That  was  it  primarily. 

Q      And  you  said  that  his  reaction  was  to 
handle  it  — 

A      He  said  do  it  before  close  of  business 

41-379  97-36 
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1  today.   What  I  did  was  I  called  him  and  told  him  what 

2  1  was  dealing  with,  and  then  that  was  his  reaction. 

3  Then  I  have  gave  him  the  briefing  memo  and  1  believe 

4  1  sat  down  and  discussed  it  with  him  for  the  reasons 

5  1  discussed  earlier. 

6  Q      Did  Mr.  Bowles  express  any  reluctance  about 

7  pursuing  this  investigation  of  CMS? 

8  A      No,  he  did  not. 

9  Q      Did  you  at  that  point  or  at  any  other  point 

10  feel  that  Mr.  Bowles  did  not  want  you  to  pursue  the 

1 1  investigation  or  did  not  want  the  investigation  to  be 

12  pursued  with  respect  to  CMS? 

13  A      No. 

14  Q      Did  he  ever  do  anything  that  you  felt 

15  obstructed  or  impeded  the  investigation  of  CMS? 

16  A      No,  he  did  not. 

17  MR.  BRENNER:    For  the  record,  CMS  is 

18  Capital  Management  Services. 

19  MR.  IVEY:    Thank  you. 

20  BY  MR.  IVEY: 

21  Q      Was  there  any  concern  with  respect  to 

22  Mr.  Bowles  that  the  media  might  take  interest  in  the 
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1  investigation  of  CMS?   You  mentioned  something  about 

2  him  being  blindsided? 

3  A      Any  time  ~  1  didn't  think  of  the  media 

4  per  se,  but  any  time  you  have  a  problem  of  this 

5  nature,  you  could  get  Congressional  inquiry,  you 

6  could  get  media  inquiry.    There  could  have  been 

7  interest  on  the  part  of  the  White  House  in  the  case 

8  because  of  the  claim  that  David  had  expressed.   I 

9  knew  that  David  had  the  ability  --  and  had  done  it 

10  before  ~  called,  as  1  indicated  earlier,  Senator 

1 1  Bumpers  and  his  staff,  which  resulted  in  telephone 

12  calls  to  me.   So  I  just  felt  that  it  was  important 

13  that  Erskine  know  about  this  case  because  it  is 

14  something  that  certainly  could  easily  and  probably 

15  would  surface  to  his  level  from  some  other  source. 

16  Q      Now,  would  you  think  that  by  Mr.  Bowles 

17  contacting  someone  in  the  White  House,  I  guess  in 

18  this  case,  Mr.  McLarty,  would  you  think  he  might  have 

19  done  it  for  the  same  types  of  reasons,  potential 

20  concerns  about  media.  Congressional  inquiries,  a 

21  possibility  that  this  would  develop  into  a  high 

22  visibility  investigation? 
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A      It  could,  yes. 

Q      Would  that  strike  you  as  a  reasonable  basis 
for  providing  that  information? 

A      I  didn't  consider  it  unreasonable  that  he 
briefed  Mack  McLarty  on  it.    1  was  not  surprised  that 
he  did. 

Q      Did  you  think  it  was  illegal  or  unethical? 

A      1  didn't  think  so. 

Q      And  if  you  had  thought  it  was  unethical  or 
inappropriate,  I  assume  you  would  have  taken  some 
sort  of  action  to  either  indicate  that  to  Mr.  Bowles 
or  to  address  whatever  the  problems  might  have  been? 

A      Well,  I  certainly  ~  irrespective  who  he 
briefed,  I  would  have  briefed  him,  because  1  felt  he 
had  a  right  and  a  need  to  know  as  the  administrator 
of  the  agency,  again,  so  that  he  would  not  be 
blindsided. 

Whether  he  should  brief  anybody  else  is  a 
matter  for  him  to  ~  would  have  been  a  matter  for  him 
to  check  with  general  counsel  on,  to  consider  what 
exposure,  you  know,  he  had  or  what  was  proper;  what 
was  improper.   It  is  not  —  it  was  not  my  role  to 


decide  or  to  try  to  advise  him  on  what  was  proper  or 
improper  for  disclosure.   That  was  for  him  to  make  a 
determination  on,  taking  into  consideration  counsel 
that  ne  would  have  received  from  the  Office  of 
General  Counsel. 

Q      Are  you  aware  of  Mr.  Bowles  passing  along 
any  information  after  this  dinner  with  Mr.  McLarty  on 
May  5th? 

A      No,  I  am  not. 

Q      Now,  let  me,  to  the  extent  you  can  recall, 
or  Mr.  Bowles  told  you,  was  this  dinner  with 
Mr.  McLarty  a  dinner  party;  I  mean,  were  there  other 
people  there? 

A      I  got  the  impression  it  was  just  a  small 
group,  maybe  he  and  McLarty  only;  I  don't  know.    It 
was  not  ~  I  didn't  get  the  impression  that  it  was  a 
large  gathering.   It  wasn't  an  official  White  House 
ftmction  or  something  like  that.    I  just  got  the 
impression  that  it  was  he  and  Mack  McLarty  and 
whoever  went  to  dinner. 

Q      Just  having  dinner? 

A      Yes. 
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1  Q      Did  you  get  the  impression  it  was  sort  of  a 

2  meeting? 

3  A      A  social  engagement. 

4  Q      A  social  engagement. 

5  I  know  those  of  us  in  government  tend  to 

6  use  the  word  "briefing"  for  almost  any  conversation 

7  that's  relevant  to  whatever  substantive  thing  we  work 

8  on.    But  I  take  the  word  to  mean  sort  of  ~  for 

9  example,  you  had  a  briefing  memo  in  the  Exhibit  1 

10  that  was  entered,  a  document  which  I  assume  you  used 

11  to  ~  you  had  an  agenda  when  you  went  in,  there  was  a 

12  substance  to  be  covered  at  the  meeting  and  you  went 

13  through  it  point  by  point. 

14  A      And  that  is  the  case,  by  the  way,  with  the 

1 5  two  documents,  the  May  5th  and  the  May  1 9th.   Those 

16  were  discussion  agendas. 

17  Q      Now,  was  it  your  sense  or  do  you  know  if 

18  Mr.  Bowles  did  that  with  Mr.  McLarty? 

19  A      Oh,  I  don't  have  any  idea  what  he  did.   But 

20  he  did  use  the  word  "briefing." 

21  Q      He  used  the  word  "briefing."   By  the  word 

22  "briefing,"  I  mean,  do  you  know  if  he  was  using  it 
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1  in  sort  of  that  general  sense  I  described  a  moment 

2  ago,  or  did  he  seriously  mean  we  went  through  an 

3  agenda  with  respect  to  CMS? 

4  A      I  didn't  make  a  distinction.    I  presume 

5  that  he  sat  down  ~  he  had  a  dinner  meeting  with  Mack 

6  McLarty  and  informed  him  of  what  was  going  on  with 

7  Capital  Management.  He  could  as  easily  have  taken 

8  the  outline  that  I  gave  him  and  just  walked  through 

9  the  salient  points.    It  was  just  a  two-page  document 

10  that  could  have  been  stuck  in  his  lapel  pocket  or  he 

1 1  could  have  sat  down  and  said  here  is  what's  going  on 

12  with  Capital  Management,  a,  b,  c,  d.    I  don't  know. 

13  Q      So  it  could  have  been  the  level  of  detail 

14  that  you  gave  him  in  the  briefing  paper,  or  it  could 

15  have  been  just  a  mention  in  passing? 

16  A      I  would  rather  think  it  is  probably  a 

17  summary  of  the  briefing  1  gave  him. 

18  Q      But  you  are  not  sure? 

19  A      I  am  not  sure. 

20  Q      Now,  after  the  conversation  you  had  with 

21  Mr.  Bowles  the  next  day  in  which  he  told  you  about 

22  the  conversation  with  McLarty,  did  you  ever  receive 
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1  any  calls  from  Mr.  McLarty  with  respect  to  the  CMS 

2  investigation? 

3  A      No,  I  did  not. 

4  Q      Did  you  ever  receive  any  calls  from  the 

5  White  House,  from  officials  in  the  White  House  with 

6  respect  to  the  CMS  investigation? 

7  A      No. 

8  Q      Are  you  aware  of  any  instances  in  which 

9  White  House  officials  tried  to  pressure  the  SBA  into 

10  either  changing  its  findings  with  respect  to  CMS, 

1 1  delaying  its  investigation,  impeding  the 

12  investigation?  Are  you  aware  of  any  type  of  evidence 

13  that  demonstrates  that  type  of  behavior  by  the  White 

14  House? 

15  A      There  was  none  to  my  knowledge.   And  since 

16  I  was  the  program  official  who  was  responsible  for 

17  all  aspects  relative  to  the  SBIC  program,  other  than 

18  the  IG's  ftinction,  I  would  have  been  aware  of  it.    I 

1 9  am  not  aware  of  it. 

20  Q      I  take  it  after  you  relayed  ~  I  am  calling 

21  it  a  referral,  but  referred  the  information  about  CMS 

22  to  the  IG's  office,  there  was  something  around  the 
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1  area  of  six  months  between  the  time  that  you  relayed 

2  that  information  to  the  time  in  which  Mr.  Hale  was 

3  indicted. 

4  A      It  is  a  record. 

5  Q      That's  as  fast  as  you  have  seen  it  happen? 

6  A      That's  a  record.   And  the  reason  for  it 

7  very  simply  is  the  FBI  already  had  information  on 

8  Hale;  i.e.,  the  memo  they  gave  us  in  July  of  the 

9  fraudulent  ~  bogus  capital  increase  in  loans,  and 

10  that's  what  they  indicted  him  on.    So  there  was 

1 1  already  some  information  in  their  files,  but  when  we 

12  gave  them  additional  information,  it  just  shortened 

13  the  process. 

14  We  worked  closely  with  them  and  our  goal 

15  was  to  get  the  thing  into  receivership  before  David 

16  was  indicted  because  it  would  have  been  much  harder. 

17  SBICs  could  run  into  bankruptcy  and  avoid 

18  receivership.  Receivership  is  where  we  take  them 

19  over;  bankruptcy  is  where  they  go  into  the  protection 

20  of  the  court.   And  we  had  at  least  12  beat  us  to  the 

2 1  courthouse  and  get  into  bankruptcy  before  we  got  them 

22  into  receivership,  so  we  were  very  sensitive  getting 
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1  the  company  into  receivership. 

2  It  was  with  Hale's  cooperation  we  did  it. 

3  And  it  was  the  cooperation  of  the  FBI,  SBA  and 

4  actually  David  Hale's  cooperation,  that  allowed  us  to 

5  get  the  company  into  receivership  in  such  a  short 

6  period  of  time. 

7  Q      So  I  take  it  from  your  testimony  about  the 

8  expediency  in  which  Mr.  Hale  was  indicted,  and  your 

9  lack  of  any  evidence  or  awareness  of  attempts  by  the 

10  White  House  to  impede  your  investigation,  that  you 

1 1  are  not  aware  of  any  attempts  to  impede  the 

12  investigation  or  protect  Mr.  Hale  whatsoever? 

13  A      No.    If  there  were,  they  certainly  didn't 

14  work. 

15  Q      And  again,  this  would  have  been -- at  this 

16  point,  Mr.  Bowles  was  in  place  as  the  administrator 

17  of  the  SBA? 

18  A      May  6  is  when  he  was  installed  as 

19  administrator. 

20  Q      1993? 

21  A      Yes. 

22 Q      Mr.  Hale  was  indicted  somewhere  in  the 


1  fall  -- 

2  A      Mr.  Hale  was  indicted,  like  in  August,  he 

3  pled  guilty  ~  no,  he  was  indicted  on  September  the 

4  21st.    We  took  the  company  to  receivership  on 

5  September  the  15th;  he  was  indicted  on  September  21. 

6  We  got  it  in  just  a  few  days  before  he  was  indicted. 

7  Q      Now,  the  SBIC  program  was  established  by 

8  the  Nixon  Administration? 

9  A      Established  in  1970,  under  the  leadership 

10  of  the  Nixon  Administration;  Maurice  H.  Stans,  who 

1 1  was  the  Secretary  of  Commerce  at  the  time. 

12  Q      Now,  during  the  course  of  the 

13  investigation,  a  good  deal  of  illegal  activity  was 

14  brought  to  your  attention  with  respect  to  CMS? 

15  A      That's  true. 

16  Q      And  CMS,  I  think,  was  established  1979? 

17  A      1978,  under  the  Carter  Administration. 

18  Q      And  a  good  deal  of  the  illegal  activity 

19  that  you  uncovered  was,  I  think  you  mentioned  1988? 

20  A      Actually  started  in  '86.    I  went  back  and 

2 1  looked  at  the  transactions,  he  perpetrated  a  fraud  on 

22  us,  a  capital  increase  in  1986. 
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Q      Who  was  the  administrator  in  1986  for  the 
SBA? 

A      Don't  hold  me  to  it,  but  I  think  it  was  Jim 
Sanders. 

Q      And  who  succeeded  Mr.  Sanders? 

MR.  IVEY:    Can  we  go  off  the  record  for  a 
second. 

(Discussion  off  the  record.) 
MR.  IVEY:    Back  on  the  record.   You  may 
give  your  answer. 

THE  WITNESS:   Jim  Abdnor  succeeded  Jim 
Sanders,  A-b-d-n-o-r;  Jim  Abdnor,  former  Senator  from 
South  Dakota. 

BY  MR.  IVEY: 
Q      These  two  administrators  were  appointees  of 
Mr.  Reagan? 

A      Yes.    But  if  I  may  give  a  commentary,  the 
frauds  would  not  have  been  perpetrated  in  '86  or  '88 
under  the  Reagan  or  Bush  Administrations,  if  the 
company  had  not  been  licensed  in  1978  under  the 
Carter  Administration. 

Q      Why  is  that? 


A      If  the  company  were  not  a  licensee,  there 
would  have  been  no  basis  to  provide  --  there  would 
have  been  no  opportunity  to  perpetrate  a  fraud  and  no 
basis  to  provide  leverage. 

Q      But  a  company  could  acquire  the  license  at 
any  period,  since  the  Act  was  passed  in  1957? 

A      '58. 

Q      Okay. 

A      But  I  will  say  this  ~ 

Q      The  granting  of  a  license  ~ 

A      It  is  a  privilege,  not  a  right. 

Q  And  certainly  the  granting  of  a  license 
prior  to  any  evidence  of  criminal  wrongdoing  is 
consistent  with  the  law,  isn't  it? 

A      Yes,  there  are  certain  eligibility 
requirements. 

Q      And  by  asking  you  who  the  administrators 
were  in  1986  and  1988,  I  am  not  trying  to  imply  that 
either  of  them  condoned  the  activities  of  Mr.  Hale, 
but  I  think  it  is  fair  to  say  that  these  activities 
occurred  when  they  were  administrators;  isn't  that 
fair  to  say? 
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1  A      That's  true. 

2  Q      And  the  investigation  that  was  conducted  by 

3  you,  or  under  your  guidance  I  should  say,  took 

4  place  ~ 

5  A      Let's  say  direction. 

6  Q      Direction,  in  1993? 

7  A      '92. 

8  Q      In  1992,  again  the  Bush  Administration,  I 

9  believe,  wasn't  it? 

10  A      Yes. 

1 1  MR.  BRENNER:    I  want  to  keep  this  on  the 

12  record.   1  am  trying  to  determine  the  relevance  of 

1 3  the  various  Republican  Presidents  to  whether  or  not 

14  there  were  problems  within  the  SB  A,  related  to 

15  Capital  Management,  and  the  oversight  of  Capital 

16  Management.  Are  you  trying  to  imply  that  either 

17  President  Reagan  or  President  Bush  was  somehow 

18  directly  related  to  that? 

19  MR.  IVEY:    If  we  want  to  play  the  game  of 

20  implication,  I  think  the  bulk  of  the  Whitewater 

21  investigation  revolved  around  that.    1  mean  if  we 

22  want  do  this  on  the  record,  we  can;  if  we  want  to  go 
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1  off  the  record,  that's  fine. 

2  Certainly  Mr.  Hale  pled  guilty  to 

3  committing  fraud  with  respect  to  CMS,  and  this  was 

4  rolled  into  this  Whitewater  investigation,  although  I 

5  haven't  heard  anything  from  this  witness  about 

6  Mr.  Clinton  doing  anything  to  condone  and  participate 

7  in  that  fraud. 

8  MR.  BRENNER:    It  is  one  thing  to  talk 

9  about  ~ 

10  MR.  IVEY:    I  think  that's  clear  from  the 

1 1  documents  he  provided  us  in  advance  of  the 

12  deposition,  so  —  it  is  clear  to  me  —  and  we  can  do 

1 3  this  on  the  record  or  off,  but  I  mean  it  is  clear 

14  that  this  is  the  implication  gained  with  respect  to 

15  Mr.  Clinton  and  I  just  wanted  to  lay  out  the  whole 

16  thing. 

17  MR.  BRENNER:    In  other  words,  I  think  we 

18  are  building  blocks  in  regard  to  the  relationship  and 

19  contacts  between  the  White  House  and  various 

20  agencies,  and  for  what  purpose  those  blocks  were 

21  being  buih,  for  what  purposes  those  contacts 

22  occurred,  I  haven't  heard  anything  in  your  questions 
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where  you  are  trying  to  say  there  were  any  contacts 
between  President  Reagan  and  David  Hale,  or  President 
Bush  and  David  Hale. 

So  I  guess  I  was  more  concerned  that  maybe 
we  could  keep  the  focus  to  the  administrators,  rather 
than  the  President  that  they  served  for,  unless  that 
has  some  relevance  to  SR  120. 

MR.  IVEY:    Well,  I  thought  that  the 
administrators  had  been  raised  by  Republican 
questioning  as  to  the  appointment  of  Mr.  Bowles.    1 
believe  there  were  also  a  series  of  questions  about 
who  preceded  Mr.  Bowles  as  administrator  and  who  had 
appointed  him. 

If  you  would  like,  1  guess  we  could  have 
the  court  reporter  go  back  through  that,  but  1  am 
sure  we  discussed  at  least  three  administrators 
during  1992,  1993  period.   You  know,  if  you  want  to 
raise  a  formal  objection,  you  can  take  it  upstairs, 
if  you  would  like.    I  am  almost  done  with  the  area. 

MR.  BRENNER:    As  long  as  you  are  almost 
done  with  the  area,  I  have  no  formal  objection. 

THE  WITNESS:   Can  I  give  an  historical 
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perspective  relative  to  this,  on  this  point? 
BY  MR.  IVEY: 

Q      Let  me  ask  this  question.   You  began  your 
investigation  during  the  Bush  Administration;  is  that 
fair  to  say? 

A      I  began  ~  a  problem  became  apparent  to 
me  —  when  somebody  is  going  to  put  non-cash  assets 
on  the  table  that  have  questionable  value  and  want 
the  government  to  give  them  $6  million  against  them, 
to  me  that's  a  red  flag  all  over  the  place. 

Q      That  was  during  the  Bush  Administration? 

A      That  was  during  the  Bush  Administration. 

Q      Is  it  fair  to  say  the  actions  you  took  with 
respect  to  CMS  were  taken  irrespective  of  the 
political  environment? 

A      Absolutely.   Now,  let's  back  it  down.    I 
was  appointed  in  1991,  and  given  a  charge  to  redirect 
and  revitalize  the  SBIC  program  which  meant  turn  it 
around.    The  SBIC  program,  over  the  years,  had 
problems  and  solved  those  problems. 

But  there  were  a  number  of  SBICs  going  in 
the  tank,  a  number  of  SBICs  going  into  liquidation, 
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1  and  there  were  a  number  of  them  trying  to  take 

2  bankruptcy  before  we  could  get  them  into 

3  receivership.  And  there  was  a  sense  that  maybe  the 

4  program  should  be  shut  down. 

5  I  was  appointed  by  Pat  Saiki  ~  let  me  back 

6  up.    The  administrator  prior  to  Pat  Saiki,  Susan 

7  Engeleiter  was  concerned  about  the  program  and  she 

8  had  reassigned  my  predecessor  and  put  somebody  else 

9  in  on  an  acting  basis  to  take  a  look  at  it  and  see 

10  what  the  problems  were,  and  see  what  we  could  do  to 

1 1  stabilize  what  seemed  to  be  a  free  fall  in  the 

12  program.   And  this,  remember,  is  a  time  when  the 

13  economy  was  in  trouble,  and  banks  were  going  under, 

14  the  S&L  crisis  was  at  its  peak  and  a  lot  of  SBICs 

15  were  going  down. 

16  My  predecessor  tried  to  stop  the  free  flow 

17  and  my  task  was  to  pick  it  up  from  him  and  develop  a 

18  strategy  to  restructure  and  revitalize  the  program, 

19  which  we  did.    I  came  forward  with  a  proposal,  and 

20  within  a  year,  we  got  a  law  passed  that  tightened  up 

21  the  licensing  standards  considerably.   Under  those 

22  improved  licensing  standards  Capital  Management  would 
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1  never  have  been  licensed.   We  looked  at  management, 

2  Capital  Management  ~  the  capital  going  into  the 

3  company,  the  management  of  the  company  and  the 

4  business  plan  of  the  company. 

5  The  point  that  I  am  making  is,  the  changes 

6  made  to  restructure  and  revitalize,  and  turn  the 

7  program  around  in  1992,  David  Hale  would  never  have 

8  qualified  to  be  a  licensee  in  that  regard.   That  I 

9  might  add,  the  putting  the  floor  under  the  frame,  and 

10  turning  it  around,  was  done  under  the  Bush 

1 1  Administration.   And  it  was  done  at  the  leadership  of 

12  administrators  appointed  in  the  Bush  Administration. 

13  Q      That's  fine.   That's  fine.   Let  me  ask  you 

14  this  -- 

15  A      And  there  was  nothing  done  by  Erskine 

16  Bowles  to  prevent  us  from  proceeding  with  putting 

17  Capital  Management  into  receivership.  So  there  was 

18  nothing  done  in  a  negative  fashion  by  the  Clinton 

19  appointee,  nothing  done  to  prevent  us  from  doing  what 

20  we  knew  we  had  to  do. 

21  Q      Okay.    So  again,  let  me  go  back  to  my 

22  question. 
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1  A      I  am  taking  the  political  out  of  it  and 

2  saying  ~ 

3  Q      Exactly. 

4  A      —  people  who  were  given  responsibility 

5  when  the  facts  were  made  known  to  them  agreed  that 

6  certain  actions  should  be  taken  to  turn  the  program 

7  around  and  straighten  it  out,  and  deal  with  case 

8  matters  as  they  should  have  been  dealt  with. 

9  Q      Basically  you  functioned  in  an  apolitical 

10  environment? 

11  A      I  was  a  career  employee  in  what  had 

12  previously  been  a  political  position.   And  1  might 

1 3  add  as  a  footnote,  when  I  was  reassigned  I  was 

14  replaced  by  a  political  appointee. 

15  Q      Let  me  see  if  I  can  rephrase  it.    The 

16  actions  you  took  were  not  based  on  political 

17  considerations;  is  that  fair  to  say? 

18  A      That's  true. 

19  Q      And  that's  true  across  the  board  with  CMS, 

20  start  to  finish? 

21  A      Yes. 

22 Q      And  if  I  understand  your  testimony 
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1  correctly,  the  actions  you  took  were  not  subject  to 

2  political  pressure  from  any  of  the  administrators,  or 

3  the  White  House? 

4  A      That's  true.    1  would  get  an  inquiry  from, 

5  like.  Bumpers' s  office  but  that  was  constituent 

6  inquiry  and  once  I  dealt  with  it,  and  explained  why, 

7  that  inquiry  was  satisfied. 

8  Q      So  your  view  of  the  constituent  inquiries 

9  were  that  they  were  appropriate  as  well?  That's  a 

10  yes? 

1 1  A      Yes. 

12  Q      You  were  asked  a  question  about  whether 

13  Paula  Casey  had  called  you  to  make  inquiries  on 

14  behalf  of  Senator  Bumpers.   Do  you  know  if  she  was  on 

15  Senator  Bumpers's  staff? 

16  A      I  don't  recall  having  any  inquiry,  but  to 

17  me,  I  don't  have  any  recollection  of  being  contacted 

18  by  Paula  Casey. 

19  Q      Were  the  people  you  were  contacted  by  ~ 

20  A      If  she  did,  it  was  to  my  staff  and  I  was 

2 1  not  made  aware  of  it. 

22  Q      Were  the  people  you  were  contacted  by 
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1  Senate  Small  Business  Committee  staff? 

2  A      Yes. 

3  Q      So  you  don't  recall  being  contacted  by 

4  anyone  from  Senator  Bumpers' s  personal  staff? 

5  A      No.    There  was  contact,  not  to  me  but  to 

6  our  office  --  1  didn't  handle  the  inquiry  —  by  a 

7  former  Senator,  I  believe  Congressman  Alexander  from 

8  Arkansas,  but,  you  know,  it  was  nothing  of 

9  significance. 

10  Q      Now,  when  your  IG  transferred  this  referral 

1 1  to  the  Justice  Department  ~  first  of  all,  do  you 

12  know  what  division  or  section  within  the  criminal 

1 3  division  it  was  transferred  to? 

14  A      1  haven't  the  foggiest.   You  would  have 

15  to  ~  you  would  have  to  check  with  Steven  Marica,  he 

16  would  know. 

17  Q      And  I  take  it  there  was  nothing,  to  your 

18  knowledge,  sinister  about  that  transfer;  that  was 

19  simply  done  for  matters  of  resources  and  expertise? 

20  A      That  was  what  they  said. 

21  Q      And  again,  Mr.  Hale's  indictment  followed 

22  shortly  thereafter? 
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1  A      Well,  the  transfer  was  in  May  and  he  was 

2  indicted  in  September. 

3  Q      When  you  first  told  Mr.  Bowles  about  the 

4  Hale  matter,  was  it  your  sense  that  he  knew  or  did 

5  not  know  Mr.  Hale? 

6  A      I  didn't  get  the  sense  that  he  knew  Hale. 

7  If  he  did,  you  know,  I  mean  he  didn't  express  — 

8  there  was  no  sense  in  the  discussion  that  he  knew  him 

9  or  that  he  didn't  know  him.    It  was  just  a  matter  of 

10  fact.   This  is  the  case.   He  just  thanked  me  for  the 

1 1  briefing. 

12  Q      With  respect  to  the  Hale  statement  about 

13  his  connections  with  Mr.  Clinton,  I  want  to  see  if  I 

14  could  just  be  clear  about  this.   Are  you  not  sure  if 

1 5  you  relayed  that  information  to  Mr.  Bowles? 

16  A      I  don't  recall.   I  may  have.   I  may  well 

17  have,  but  it  is  also  possible  I  may  not  have.   I 

18  don't  recall. 

19  Q      You  don't  recall  Mr.  Hale  saying  anything 

20  else  about  Mr.  Clinton,  other  than  that  he  was  close 

21  to  him? 

22  A      No. 
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1  Q      At  the  point  when  Congressman  LaFalce 

2  requested  the  GAO  audit,  had  you  at  that  point  moved 

3  to  this  special  assistant  position? 

4  A      When  did  he  request  it?   I  suspect  that  I 

5  had  been  reassigned. 

6  Q      November  19,  1993? 

7  A      Yes,  I  was  reassigned  on  November  22. 

8  Q      Now,  you  mentioned  the  name  Tom  Powers.   My 

9  recollection  is  that  he  was  a  counsel  for  Mr.  LaFalce 

10  at  the  time  LaFalce  chaired  the  House  Small  Business 

1 1  Committee? 

12  A      He  was  counsel,  1  believe,  for  the  small  -- 

13  House  Small  Business  Committee. 

14  MR.  IVEY:    1  have  no  further  questions. 

15  Off  the  record. 

16  (Discussion  off  the  record.) 

17  (Recess.) 

18  MR.  BRENNER:    Let's  go  back  on  the  record. 

19  I  just  have  a  few  quick  follow-up  questions. 

20  EXAMINATION 

21  BY  MR.  BRENNER: 

22 Q      I  would  like  to  start  out  going  back  to 
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1  1986,  end  of  the  Reagan  Administration,  and  get  into 

2  your  knowledge,  in  May  of  '93,  of  the  relationship 

3  between  Capital  Management  and  Susan  McDougal.   Were 

4  you  familiar  with  that,  before  you  briefed  Erskine 

5  Bowles? 

6  A      I  was  not  ~  no,  I  really  did  not  have  a 

7  good  understanding  of  the  portfolio.    1  had  no  reason 

8  at  that  point  to  dig  into  the  portfolio,  staff  did. 

9  Staff  analyzed  and  monitored  the  SBICs  operations, 

10  but  I  had  no  reason  to. 

1 1  And  as  I  indicated  earlier,  the  concern  of 

12  staff  at  that  time,  and  the  examiners,  was  is  the 

13  portfolio  worth  what  it  is  being  carried  at?  Are 

14  these  legitimate  disadvantaged  small  business 

15  concerns?  It  was  not -- the  staff  was  not  concerned 

16  about  fraud.   They  really  didn't  ~  that  was  not  on 

17  the  radar  screen. 

18  Q      In  determining  the  valuation  and  the 

19  ability  possibly  to  recoup  some  of  the  money,  1  was 

20  wondering  if  you  had  traced  the  money,  or  if  somebody 

2 1  on  your  staff  had  traced  the  money  that  went  to  Susan 

22  McDougal,  that  went  to  Flowerwood  Farms,  to  where  it 


4614 

141 

1  eventually  ended  up? 

2  A      All  1  know  is  what  was  disclosed  in  the  IG 

3  report,  and  what  was  disclosed  in  the  House  Small  ~ 

4  House  Whitewater  hearings. 

5  Q      And  from  that  knowledge,  what  is  your 

6  present  belief  about  the  relationship  between  Susan 

7  McDougal  and  Capital  Management,  and  where  the  funds 

8  had  ended  up? 

9  A      Well,  based  on  what  I  now  know  from  the 

10  file  and  the  record,  the  transaction  starts  with  the 

1 1  acquisition  or  starts  with  about  a  $825,000  loan  or 

12  financing,  or  something,  from  Madison  Guaranty,  for  a 

13  restaurant  that  ~  property  and  possibly  other 

14  properties  that  were  done  under  the  name  of  Dean 

15  Paul,  known  as  the  Dean  Paul  transactions.   And  what 

16  happened  there  was  obviously  the  assets  were 

17  overvalued.  And  of  the  $825,000  that  was  involved,  a 

18  sum  of  $300-some-thousand  was  used  to  pay  off 

19  existing  mortgages,  and  502,000  of  those  dollars  were 

20  deposited  in  Capital  Management's  accounts  as  a 

21  capital  increase. 

22 And  then,  of  the  $502,000,  $150,000  went  to 
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1  Castle  Water  and  Sewer,  which  was  a  business  owned  by 

2  Tucker.   That  was  done  on  February  28th,  1986.    And 

3  then,  on  April  3rd,  1986,  $300,000  went  to  a  company 

4  called  Masters  Marketing,  which  was  owned  by 

5  Susan  McDougal. 

6  And  then,  about  the  same  time,  on  February 

7  the  21st,  '86,  a  $65,000  loan  was  made  to  a  company 

8  by  the  name  of  Steven  Smith,  ostensibly  for  a 

9  communication  firm  for  working  capital  and  computers 

10  and  stuff.    But  in  reality,  much  of  that  money  went 

1 1  into  ~  to  pay  off  a  debt  of  Kings  River  Landing, 

12  which  was  a  partnership  that  Steven  Smith,  his  father 

13  Austin  Smith,  Jim  McDougal  and  Guy  Tucker  were  in. 

14  And  according  to  the  House  record  and  some 

15  information  in  the  GAO  report,  some  of  the  Masters 

16  Marketing  money  wound  up  replacing  fiinds  that  went 

17  into  Whitewater,  about  $1 10,000. 

18  MR.  BRENNER:    Off  the  record. 

19  (Discussion  off  the  record.) 

20  MR.  BRENNER:    Back  on  the  record. 

21  THE  WITNESS:   The  final  point  1  would  like 

22  to  make  relative  to  these  three  companies  is  none  of 
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these  loans  were  repaid.   So  what  you  have  is  a 
situation  where  money  went  from  Madison  into  Capital 
Management  to  pay  off  existing  loans,  and  then  some 
of  the  money  that  went  into  Capital  Management  was 
returned  back  to  the  players  in  Madison,  and  the 
loans  from  Capital  Management  were  never  repaid,  yet 
SBA  provided  leverage  based  on  this  bogus  capital 
increase. 

BY  MR.  BRENNER: 

Q      Now,  were  you  aware  of  any  of  this  in  1993, 
in  May  of  1993? 

A      No.    I  was  not. 

Q      But  you  have  subsequently  become  aware  of 
this? 

A      Yes. 

Q      And  could  you  just  trace  again  for  us  the 
Master  Marketing  money;  you  mentioned  Master 
Marketing? 

A      Well,  it  is  my  understanding  that  of  the 
$300,000,  according  to  the  GAO  report  -- 

Q      Are  you  referring  to  page  16  on  the  GAO 
report,  1994? 
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A      Let  me  take  a  minute  here. 
Q      By  all  means. 

MR.  IVEY:    What  was  the  question? 

MR.  BRENNER:    The  question  was  ~ 

MR.  IVEY:    She'll  read  it  back. 

(The  reporter  read  the  record  as  requested.) 

(Discussion  off  the  record.) 

MR.  BRENNER:    Could  we  go  back  on  the 
record.   I  just  would  like  you  to  read  his  answer  to 
the  previous  question. 

(The  reporter  read  the  record  as  requested.) 

MR.  IVEY:    I  think  we  are  still  on  the 
record. 

THE  WITNESS:   Can  I  add  a  comment  for  the 
record?  Steven  Smith  was  reportedly  a  special 
assistant  of  the  then-Governor  Clinton.    But  I  don't 
recall  whether  he  was  a  special  assistant  at  the  time 
the  loan  was  made,  or  whether  he  had  previously  been 
a  special  assistant. 

MR.  BRENNER:    I  would  like  to  strike  the 
last  question.    We  will  get  back  to  it,  we  will  get 
into  the  substance  of  the  question  through  a  series 
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1  of  other  questions. 

2  BY  MR.  BRENNER: 

3  Q      You  stated  that  some  $1 10,000  of  the  money 

4  went  into  Whitewater,  of  the  $300,000  loan  to  Master 

5  Marketing,  which  was  owned  by  Susan  McDougal,  as  you 

6  understood  it? 

7  A      Well,  as  I  understand  it,  of  the  $300,000, 

8  $11 1,500  was  used  to  pay  on  the  Flowerwood  Farms  or 

9  went  on  the  Flowerwood  Farms  account  or  loan.   And, 

10  as  I  understand  it,  the  Flowerwood  Farms  ~ 

1 1  MR.  BRENNER:    Back  off  the  record,  please. 

12  (Discussion  off  the  record.) 

13  EXAMFNATION 

14  BY  MR.  DINH: 

15  Q      Thank  you.    Mr.  Foren,  as  you  know,  my  name 

16  is  Viet  Dinh.    I  am  with  the  Majority  side  and  I'm 

17  sorry  to  be  jumping  in  and  out  with  so  many  counsel, 

1 8  our  schedules  are  rather  hectic,  we  are  having 

19  hearings  yesterday  and  today  and  all  of  our 

20  coordination  is  a  little  hairy,  and  I  hope  you  will 

21  bear  with  us.    And  1  thank  Mr.  Ivey  for  his  patients 

22  in  accommodating  our  conflicting  schedules. 
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1  1  want  to  ask  you  a  couple  of  questions 

2  regarding  this  transaction  that  you  had  testified  to 

3  earlier.   The  $300,000  loan  to  Master  Marketing  that 

4  came,  as  I  understand  it,  from  Capital  Management 

5  Services? 

6  A      That's  correct. 

7  Q      The  loan  was  made  on  April  3,  1986? 

8  A      Yes,  it  was. 

9  Q      Now,  Master  Marketing  is  a  company 

10  controlled  by  Susan  McDougal? 

1 1  A      That  was  what  the  record  showed. 

12  Q      Now,  did  you,  in  May  1993,  have  any 

13  knowledge  as  to  the  circumstances  in  which  that  loan 

14  was  made  to  Master  Marketing? 

15  A      No,  1  did  not. 

16  MR.  IVEY:    Do  you  say  '83  or  '93? 

17  MR.  DINH:    '93.    I'm  sorry. 

18  MR.  IVEY:    Maybe  I  misheard  it. 

19  BY  MR.  DINH: 

20  Q      Have  you  come  subsequently  to  any  knowledge 

21  as  to  the  circumstances  through  which  that  loan  was 

22  made  to  Master  Marketing? 
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1  A      Yes,  I  have. 

2  Q      Can  you  describe  for  us  the  circumstances 

3  that  you  have  subsequently  come  to  learn? 

4  A      What  I've  come  to  understand  is  that  what 

5  was  considered  to  be  an  unlinked  financing  to  Master 

6  Marketing,  Susan  McDougal,  was  part  of  an  overall 

7  transaction,  as  I  previously  explained. 

8  I've  c6me  to  learn  that  some  of  the 

9  proceeds  of  the  loan  were  used  for  purposes  other 

10  than  the  stated  purposes  of  Master  Marketing. 

1 1  Q      You  stated  some  $100,000  went  to  Flowerwood 

12  Farms? 

13  A      That's  my  understanding. 

14  Q      And  would  you  tell  us  again  ~  I  know  that 

15  you  don't  have  direct  knowledge  or  specific 

16  recollection  about  this  --  but  it  is  your 

17  understanding  that  some  of  this  money  ultimately 

18  ended  up  to  pay  off  the  debts  of  Whitewater 

19  Development  Corporation? 

20  A      Either  directly  or  indirectly,  that's 

21  correct. 

22 Q      1  wanted  to  get  back,  not  to  the  specific 
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1  amounts  of  money  that  went  to  Whitewater  through 

2  Flowerwood  Farms  or  the  mechanics  of  the  loan,  what  I 

3  wanted  to  ask  you  about  is  whether,  in  May  1993,  you 

4  had  any  knowledge  of  any  involvement  by  then-Governor 

5  Clinton  in  the  making  of  the  loan  by  David  Hale  to 

6  Master  Marketing  in  April  3,  1986? 

7  A      No,  1  did  not. 

8  Q      Did  you  subsequently  come  to  any  knowledge 

9  with  respect  to  any  such  involvement? 

10  A      Yes.   There  had  been  claims  that  that  is 

1 1  the  case. 

12  Q      Can  you  describe  that  knowledge  to  us? 

13  A      It  is  my  understanding  that  David  Hale 

14  claimed  that  then-Governor  Clinton  and  McDougal,  the 

1 5  word  he  uses,  pressured  him  into  making  the  loan. 

1 6  Q      That  was  "pressured  him  into  making  the 

17  loan"  in  1986? 

18  A      Yes. 

19  Q      Now,  this  claim  was  not  —  this  was  not 

20  among  the  claims  that  David  Hale  made  to  you  in  1992 

21  with  respect  to  his  involvement  and  knowledge  of 

22  then-President  Clinton? 
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1  A      No. 

2  Q      This  was  not  part  boast  in  order  to  explain 

3  the  third  million  dollars? 

4  A      1  understand  the  question  now.   No  time  did 

5  David  Hale  boast  to  me  that  President  Clinton  was 

6  involved  in  any  financing,  directly  or  indirectly,  of 

7  Capital  Management. 

8  Q      This  was  as  of  1992,  when  he  had 

9  conversations  with  you  with  respect  ~ 

10  A      February  '93. 

11  Q      ~  to  his  knowledge  of  President  Clinton. 

12  A      No,  all  he  ~  that's  right,  no,  he  did  not. 

13  Q      Did  he  describe  any  specific  transactions 

14  involving  President  Clinton  at  the  time? 

15  A      No,  he  did  not. 

16  Q      But  you  have  subsequently  come  to  know  -- 

17  to  learn  about  such  allegations? 

18  A      That's  true. 

19  (Recess.) 
20 

21 
22 


1  BY  MR.  DINH: 

2  Q      Just  to  recap  your  testimony  as  I 

3  understand  it  before  the  court  reporter  requested  a 

4  break,  you  were  stating  that  in  1993,  as  of  May  1993, 

5  Mr.  Hale  had  not  boasted  to  you  regarding  any 

6  specific  transactions  that  Governor  Clinton,  then- 

7  President  Clinton,  had  been  involved  in  with  respect 

8  to  Capital  Management  or  Master  Marketing? 

9  A      Right.    He  did  not  invoke  the  President's 

10  name  in  any  transaction. 

1 1  Q      But  he  did  generally  talk  about  his 

12  involvement  with  then-Governor  of  Arkansas  Jim  Guy 

13  Tucker,  and  the  then-President  of  the  United  States 

14  William  Jefferson  Clinton? 

15  A      He  claimed  ~  he  boasted  that  he  had 

16  influence  with  them,  and  that  he  could  get  in  to  see 

17  them,  and,  you  know,  that  he  had  access. 

18  Q      But  these  were  general  claims,  and  not  any 

19  specific  description  of  any  particular  transactions? 

20  A      That's  true. 

21  Q      Can  you  explain  to  me  why  he  would  not 

22  have  gone  into  any  specific  transactions  with  respect 
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1  to,  in  order  to  buttress  his  general  claim  of  having 

2  access  with  Governor  Tucker  and  President  Clinton? 

3  A      The  Tucker  one  ~  it  was  a  matter  of 

4  record  because  Tucker  was  a  borrower.   He  had  been  an 

5  owner  of  a  small  business  concern,  and  then 

6  ostensibly  sold  his  interest  in  that  concern.   So  the 

7  fact  that  Tucker  was  involved  was  of  knowledge. 

8  He  would  not  have  explained  or  boasted 

9  about  allegations  that  the  President  was  involved, 

10  because  if  the  money  were  used  by  --  for  purposes 

1 1  other  than  these  small  business  concerns,  that  would 

12  be  in  violation  of  SB  A  regulations. 

13  So  in  the  case  of  Master  Marketing,  Master 

14  Marketing  was  owned  by  Susan  McDougall.   One  could 

1 5  possibly  stretch  and  say  her  husband  was  involved, 

16  and  that  would  not  be  a  problem.   But  certainly 

17  President  Clinton  or  Mrs.  Clinton,  neither  one  of 

1 8  them  are  an  owner  of  Master  Marketing. 

19  So  to  then  invoke  the  President's  name 

20  relative  to  the  Master  Marketing  loan  would  cause 

21  David  Hale  to  be  admitting  to  a  violation  of  SB  A 

22  regulations,  which  he  would  not  do. 
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1  Q      So  because  David  Hale  was  the  lender  of 

2  these  monies  to  Master  Marketing,  and  the  allegation 

3  regarding  the  involvement  of  then-Governor  Clinton 

4  would  have  implicated  Mr.  Hale  in  improper  conduct 

5  with  respect  to  the  making  of  that  loan  -- 

6  A      That's  right. 

7  Q      ~  he  had  an  incentive  not  to  disclose  the 

8  specifics  of  that  transaction  to  you,  the  SBA 

9  administrator  overseeing  his  particular  SBIC? 

10  A      That  is  correct. 

11  Q      It  would  be  an  admission  of,  at  the  very 

12  least,  a  violation  of  SBA  regulations,  and  possibly 

13  of  criminal  wrongdoing? 

14  A      It  would  have  been  the  basis  for  an 

15  investigation  referral. 

16  Q      So  while  he  had  an  incentive  certainly  to 

17  boast  about  and  to  acknowledge  his  access  to  Governor 

18  Jim  Guy  Tucker  and  President  Clinton,  he  had  a 

19  disincentive  to  go  into  the  specifics  and  make 

20  specific  allegations  with  respect  to  any  particular 

21  transaction  that  Governor  Clinton  may  have  been 

22  involved  in,  and  in  particular  any  involvement  that 
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1  Governor  Clinton  may  have  had  with  respect  to  the 

2  Master  Marketing  loan? 

3  A      That's  correct. 

4  Q      Because,  to  make  that  allegation  then, 

5  that  he  had  been  pressured  into  making  the  loan  to 

6  Susan  McDougall,  and  he  had  given  in  to  that 

7  pressure,  would  be  an  admission  that  he  had 

8  improperly  used  SBA  money  in  violation  of  its 

9  regulations? 

10  A      That's  right. 

1 1  Now,  I  knew  that  -  I  believed.   I 

12  believed  that  he  had  influence,  had  the  ability  --  I 

13  won't  say  influence  ~  had  the  ability  to  communicate 

14  with  Tucker,  because  he  was  eager  to  set  up  a  meeting 

1 5  with  me  and  Tucker  and  the  Arkansas  Development 

16  Finance  Corporation  to  talk  about  the  possibility  of 

17  creating  a  one-stop  capital  shop  that  could  involve 

18  an  SBIC,  a  certified  development  company  and  a 

19  lender. 

20  So  1  believed  that  he  had  the  ability  to 

21  get  in  touch  with  the  governor  and  get  the  governor 

22  into  a  meeting. 
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1  That  is  one  kind  of  influence.   Okay.    But 

2  then  to  go  to  the  point  of  saying  people  are  giving 

3  me  money,  making  donations  to  me,  directly  or 

4  indirectly  because  of  influence  I  have  with  the 

5  governor,  tells  me  that  they're  stepping  beyond  the 

6  realm  of  propriety. 

7  Q      And  at  this  time,  just  to  be  clear,  you 

8  had  not  ~  in  February  of  1993,  you  had  not  made  any 

9  criminal  referrals  with  respect  to  Mr.  Hale? 

10  A      That  is  true.    1  had  not  formed  an  opinion 

1 1  in  my  mind  at  that  point  as  to  whether  or  not  the 

12  capital  increase  was  a  legitimate  transaction. 

13  Q      And  Mr.  Hale,  being  a  very  smart  man  and 

14  being  a  very  savvy  businessman  and  being  a  very 

15  knowledgeable  operator  of  an  SBIC,  would  not  have 

16  wanted  to  give  you  any  information  that  would  lead 

17  you  to  a  negative  conclusion  with  respect  to  his 

1 8  transactions? 

19  A      That's  true. 

20  Q      Now,  you  testified  regarding  a  meeting 

21  that  Mr.  Hale  set  up  with  you,  Jim  Guy  Tucker  -- 

22  A      He  was  trying  to. 
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1  Q      He  was  trying  to  set  up.    You  did  not 

2  attend  this  meeting? 

3  A      Did  not  attend  the  meeting. 

4  Q      Do  you  recall  the  approximate  date  of  this 

5  proposed  meeting? 

6  A      Well,  he  communicated  with  a  member  of  my 

7  staff  on  May  the  13th,  1993,  and  tried  to  get  me  to 

8  agree  to  come  down  to  a  meeting  in  Arkansas  that  he 

9  was  trying  to  set  up. 

10  My  response  at  that  time  was,  it's 

1 1  inappropriate.  This  is  after  I  made  the  referral. 

12  Q      And  I  know  you've  gone  through  this 

13  before.   But  based  on  his  ability  to  set  up  with  the 

14  sitting  Governor  of  Arkansas,  you  believed  his  boast 

15  that  he  had  influence  to  be  legitimate? 

16  MR.  IVEY:    He  already  has  answered  that 

17  one. 

18  THE  WITNESS:    Yes. 

19  BY  MR.  DINH: 

20  Q      So  at  the  time  you  had  no  knowledge 

21  whether  or  not  his  boast  regarding  President  Clinton 

22  was  —  you  had  no  basis  to  doubt  his  boast  with 
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1  respect  to  then-President  Clinton? 

2  A      Well,  let's  define  "influence."  Let's  use 

3  the  word  "access"  rather  than  "influence." 

4  I  had  no  doubt  that  he  had  access  to  the 

5  governor,  to  Governor  Tucker.   I  had  no  doubt  that  he 

6  had  access  to  the  then-Chairman  of  the  Senate  Small 

7  Business  Committee,  who  was  a  former  governor  of 

8  Arkansas.   And  knowing  that,  I  had  no  reason  to 

9  believe  that  he  didn't  have  access,  as  appropriate, 

10  to  the  President. 

1 1  BY  MR.  BRENNER: 

12  Q      Were  you  aware  at  that  time  of  the 

13  relationship  between  Mr.  Clinton  and  Mr.  Hale? 

14  A      No. 

1 5  Q      Have  you  subsequently  become  aware  of  the 

16  relationship  between  Mr.  Clinton  and  Mr.  Hale? 

17  A      I've  become  aware  of  the  allegations  of 

18  the  relationship. 

19  Q      Did  you  know  in  1993,  in  May  of  1993,  what 

20  Mr.  Hale's  other  profession,  what  else  he  did 

2 1  professionally? 

22  A      I  knew  that  he  was  a  sitting  judge,  a 
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1  municipal  court  judge,  in  Arkansas.   And  1  believe  he 

2  also  had  an  interest,  whether  controlling  or  not,  I 

3  don't  know,  in  a  small  insurance  company. 

4  Q      Do  you  know  who  appointed  him  to  that  post 

5  as  a  judge? 

6  A      Governor  Clinton  did. 

7  Q      Did  you  know  that  on  May  5th,  1993? 

8  A      Yes. 

9  Q      When  the  Minority  spoke  about  the  May  5th 

10  dinner  meeting,  briefing,  whatever  you  decided  to 

1 1  finally  call  it,  the  point  was  brought  up  that  you 

12  couldn't  say  that  there  was  paper  exchanged,  that  a 

13  document  or  memorandum  had  been  given  to  Mr.  McClarty 

14  through  Mr.  Bowles.   Is  that  a  fair  statement? 

15  A      I  do  not  know. 

16  Q      He  brought  up  that  you  did  know  that.    So 

17  you  also  didn't  know  that  he  could  have  brought  the 

18  whole  case  file  to  Mr.  McClarty  that  night? 

19  A      He  wouldn't  have  brought  the  case  file 

20  because  he  literally,  I  don't  believe,  had  access  to 

21  the  case  file. 

22 Q      But  he  had  access  to  your  memo? 
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1  A      He  would  have  had  my  briefing  memo  at  the 

2  time,  my  briefing  outline. 

3  Q      And  your  briefing  outline  was  compiled 

4  from  the  records? 

5  A      Yes. 

6  Q      And  while  you  don't,  it  is  possible  that 

7  he  would  have  transferred  that  money? 

8  A      No  question  about  it.    The  question  was 

9  brought  up  before  as  to  whether  I  had  knowledge  of 

10  whether  he  got  that.    I  believe  that,  because  of  the 

1 1  structure  of  that  memorandum,  that  is  something  he 

12  and  I  set  out,  and  I  went  over  with  him  point  by 

13  point.    So  I  believe  he  had  that  memo,  or  that 

14  outline,  that  evening. 

15  So  he  certainly  would  have  had  the  ability 

16  to,  had  he  chose  to,  provide  the  paper. 

17  MR.  IVEY:    Could  you  read  the  answer  back? 

18  (Readback.) 

19  BY  MR.  BRENNER: 

20  Q      Back  to  May  5th  - 

21  A      Can  we  forget  about  May  5th?   It  didn't 

22  happen. 
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1  (Laughter.) 

2  MR.  DINH:   For  the  record,  that  was 

3  facetious. 

4  MR.  BRENNER:   For  the  record,  I'm  trying 

5  again. 

6  I  believe  that  we've  gone  back  and  forth 

7  on  what  the  probable  state  of  Mr.  Bowles'  knowledge 

8  was  in  relationship  to  Mr.  Hale  and  Mr.  Clinton  in 

9  terms  of  when  he  discussed  with  Mr.  McClarty  the  Hale 

10  case. 

1 1  BY  MR.  BRENNER: 

12  Q      I  had  asked  you  before  whether  or  not  you 

13  believed  it  was  probable  that  he  would  know  that 

14  there  was  an  Arkansas  link  between  Mr.  Hale  and 

15  President  Clinton,  and  Mr.  Hale  and  Jim  Guy  Tucker. 

16  For  the  record,  do  you  believe  that  it's  a 

1 7  reasonable  assumption  that  Mr.  Bowles  had  some 

18  knowledge  of  an  Arkansas  link,  be  it  with  the 

1 9  President  or  be  it  with  the  sitting  governor,  Jim  Guy 

20  Tucker  at  that  time,  and  that  may  have  been  one  of 

2 1  the  reasons  Mr.  Bowles  provided  information  to  Mr. 

22  McClarty  at  that  time? 
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1  (Pause.) 

2  And  that's  my  last  question,  by  the  way. 

3  (Pause.) 

4  A      By  virtue  of  the  fact  that  Capital 

5  Management  was  an  investment  company  providing  funds 

6  to  small  business  concerns  in  the  State  of  Arkansas, 

7  and  Clinton  had  been  the  former  Governor  of  Arkansas, 

8  I  believe  it's  reasonable  to  assume  ~  certainly  it 

9  was  on  my  part,  and  I  believe  it's  reasonable  to 

10  assume  on  Erskine's  part  that  Clinton  may  well  have 

1 1  known  David  Hale,  and  vice-versa,  and  that  the 

12  Clinton  administration  would  be  interested  in  the 

13  fact  that  we  were  making  the  referral  because  of  at 

14  least  potentially  improper  capital  increases  in  the 

15  company,  serious  regulatory  problems  that  could  lead 

16  to  civil  or  criminal  litigation. 

17  MR.  BRENNER:    Thank  you.   That's  all  I 

18  have. 

19  EXAMINATION 

20  BY  MR.  IVEY: 

21  Q      There  are  a  couple  of  answers  I'm  not 

22  quite  sure  I  followed,  so  I  want  to  make  sure  I'm 
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1  clear  on  what  you  said. 

2  There  was  a  question  about  Clinton's 

3  involvement  in  making  the  loan,  and  this  would  be  the 

4  loan  from  CMS,  I  guess,  to  Master  Marketing.   And  1 

5  wanted  to  make  sure  I  understood  that  point.   The 

6  basis  for  your  knowledge  with  respect  to  any  alleged 

7  role  of  Mr.  Clinton  in  that  of  that  loan  would  be 

8  what? 

9  A      The  basis  of  my  knowledge  would  be  what 

10  you  read  in  the  papers,  what  you  hear  in  testimony  as 

1 1  in  the  House  Banking  Committee.   It  is  certainly  not 

12  from  a  review  of  the  file. 

13  Q      So  media  accounts,  and  you  listen  to  the 

14  House  Banking. 

15  Do  you  recall  whose  testimony? 

16  A      This  would  have  been  the  GAO  testimony  and 

1 7  the  people  from  the  regulatory  authority,  the 

18  examiners. 

19  Q      RTC? 

20  A      Yes.    1  was  on  a  panel  on  August  9th, 

21  before  the  House  Banking  and  Financial  Services 

22  Committee,  testifying  in  this  matter.   And  they  were 
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1  explaining  the  flow  of  funds  as  a  result  of  their 

2  investigation. 

3  Q      I  guess  we've  got  two  different  points 

4  here.   One  is  the  flow  of  funds.   One  is  Clinton's 

5  role  in  this  loan  with  respect  to  ~ 

6  A      The  Clinton  role  in  the  loan  is  an 

7  allegation  by  David  Hale.   And  that's  the  extent  of 

8  my  knowledge.   In  the  media,  the  claim  —  1  have  not 

9  talked  to  David  Hale  about  it.    It  is  not  something 

10  that's  been  communicated  to  me  directly.   1  don't 

1 1  want  to  give  any  other  impression. 

12  Q      I  think  you  also  mentioned  at  one  point 

1 3  off  the  record  you  were  asking  questions  about  the 

14  flow  of  money.    Flowerwood  Farms  account  --  I've  got 

15  written  down,  $1 1 1,500.   Then  you  paused  and  said, 

16  "You  can't  say  for  sure  without  going  through  the 

17  transactions."  Is  that  fair? 

18  A      Yes.    What  was  introduced  in  the  records 

19  in  the  House,  and  I  have  a  copy  of  their  exhibits, 

20  and  you're  welcome  to  review  it,  make  a  copy  of  it. 

21  It  matters  not.    The  introduced  bank  statements  and 

22  other  things  which  suggested  $  1 1 1 ,500  of  the  $300,000 
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1  was  applied  toward  the  Flowerwood  Farm  loan. 

2  There  was  another  $25,000  or  $30,000  that 

3  indirectly  went  to  replace  money  that  went  into 

4  Whitewater.  But  that's  all  documented  in  that 

5  hearing  record. 

6  Q      Do  you  have  any  direct  knowledge? 

7  A      Not  other  than  that. 

8  Q      Are  you  aware  of  any  analyses  of  the 

9  transactions  with  respect  to  CMS,  Master  Marketing, 

10  Flowerwood  Farms,  Whitewater  Development  Corporation 

1 1  which  raise  questions  about  whether  money  actually 

12  ended  up  in  Whitewater  Development  or  not? 

13  A      See,  I  have  no  frame  of  reference.  I  have 

14  no  reason  to  get  into  the  specific  transactions  like 

15  that,  because  that  goes  beyond  Capital  Management. 

16  You'd  have  to  get  into  these  other  records. 

17  Q      And  your  job  was  looking  at  Capital 

1 8  Management? 

19  A      My  job  was  strictly  Capital  Management. 

20  And  you  see,  that  is  why  we  didn't  know  a  lot  of  this 

21  stuff  earlier. 

22  Q      That's  fine.  


1  Now,  Mr.  Dinh  asked  you  a  question.   And  I 

2  think  the  predicate  of  the  question  was  about  Hale 

3  being  a  savvy  businessman  and  SBIC  operator. 

4  A      1  wouldn't  say  he's  a  savvy  businessman. 

5  Looking  at  the  record,  he  plays  fast  and  loose  with  a 

6  lot  of  things. 

7  Q      Would  you  say  that  he's  dishonest? 

8  A      I'd  say  that  he's  a  crook. 

9  Q      Would  it  be  fair  to  say  that  actions  that 

10  he  took  with  respect  to  making  an  over  $13.8  million 

1 1  entry  that  had  been  capitalized  in  cash,  and  also 

12  saying  that  he'd  gotten  money  fi-om  the  Cayman 

13  Islands,  would  you  say  that  those  two  actions  were 

14  key  in  your  sensing  that  CMS  might  need  further 

1 5  investigation? 

16  A      Well,  it  certainly  at  the  outset  was  an 

1 7  unusual  transaction,  okay?  And  if  it  were 

1 8  legitimate,  and  those  non-cash  assets  could  have  been 

19  converted  to  cash  in  that  fund,  those  funds  were  made 

20  legitimately  available  to  this  small  business  in 

2 1  Arkansas,  I  felt  that  was  important.   That  was 

22  excellent  from  a  public  policy  standpoint. 
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1  But  at  the  same  time,  if  you're  dealing 

2  with  somebody  who's  being  less  than  forthright  and 

3  trying  to  manipulate  you,  you  look  at  it  from  a 

4  different  perspective. 

5  So  up  to  a  point,  I  was  trying  to  deal  in 

6  good  faith,  considering  that  he  was  being  honest, 

7  with  integrity.   Then  after  a  point,  it  became 

8  apparent  this  was  not  the  case,  that  he  was 

9  perpetrating  a  fraud. 

10  And  the  February  19  meeting  is  basically 

1 1  the  meeting  that  caused  me  to  come  to  the  conclusion 

12  we  were  not  dealing  with  a  man  of  integrity. 

13  Q      You  were  also  asked  about  whether  Mr.  Hale 

14  had  an  incentive  to  tell  you  about  his  relationship 

15  with  Mr.  Clinton  with  respect  to  transactions,  I 

16  guess.   And  I  guess  your  answer  was  that  he  did  not 

17  have  an  incentive  to  do  that.   In  fact,  he  had  a 

18  disincentive,  because  it  would  have  indicated  illegal 

19  behavior,  violations  of  small  business  investment 

20  company  regulations? 

21  A      That's  right. 

22 Q      But  I  suppose  he  could  have  bragged  about 


1  his  relationship  in  any  number  of  ways.    "We  watch 

2  football  together.   We  hang  out  together.   We  do 

3  transactions  in  other  businesses  I  own  together.   I 

4  worked  on  his  campaign"  ~  whatever,  any  type  of 

5  statement  along  those  lines  to  show  some  sort  of 

6  relationship  with  the  President? 

7  A      Well,  he  claimed  at  one  point  --  and  I 

8  just  considered  it  hyperbole  ~  about  that  time  that 

9  he  had  provided  financing  to  the  governor's  political 

10  campaigns. 

1 1  Well,  you  know,  I  certainly  didn't  believe 

12  he  was  going  to  do  it  out  of  the  SBIC.    I  just  blew 

13  it  off  as  hyperbole. 

14  Q      But  I  guess  my  question  is  just  -- 

15  A      Sometimes  when  somebody  gets  on  a  roll  in 

16  terms  of  claims,  you  figure,  you  know,  he's  bragging. 

17  Q      And  he  could  have  bragged  any  number  of 

18  ways? 

19  A      But  you  see,  when  he  said,  "I  had  an 

20  influence  with  the  President,"  and  "I  had  influence 

21  with  the  Governor,"  you  know,  to  me  that's  access.  I 

22  interpreted  that  as  access. 
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1  But  then  when  he  said,  "Well,  that's  the 

2  reason  why  people  are  giving  me  money,"  that  goes 

3  beyond  the  level  of  access  into  a  level  of  ~  you 

4  know,  that's  dangerous  grounds.    You're  being  bribed. 

5  Or  there's  something  wrong  with  this  area. 

6  Q      Well,  it  raised  concerns  because  you  knew 

7  he  was  a  sitting  judge? 

8  A      Yes. 

9  Q      And  bribery  was  a  concern? 

10  A      Even  if  he  weren't  a  sitting  judge,  to  say 

1 1  "I'm  running  an  investment  company.   I'm  dealing  in 

12  financial  transactions,  and  people  are  giving  me 

13  money,  millions,  tens  of  millions  of  dollars,  because 

14  of  what  I  can  do  for  them,"  that's  a  pretty  high 

15  consulting  fee. 

16  MR.  IVEY:    Off  the  record. 

17  (Discussion  off  the  record.) 

18  MR.  IVEY:    We  can  go  back  on. 

19  (Pause.) 

20  BY  MR.  IVEY: 

2 1  Q      You  gave  an  answer  with  respect  to  the 

22  memo  that  you'd  given  Mr.  Bowles.   And  I  wanted  to 


1  make  sure  I  was  clear  on  it.    I  thought  at  one  point 

2  you  had  said  that  you  weren't  sure  if  Mr.  Bowles  took 

3  this  memo  when  he  met  with  Mr.  McClarty.   Is  that 

4  correct? 

5  A      I  still  don't  know  whether  he  took  it. 

6  All  I  know  it,  I  believe  --  sitting  here  today  I 

7  believe  he  had  that  piece  of  paper  in  his  hand  at  the 

8  end  of  the  day  on  May  5. 

9  Q      So  you  mean  at  work? 

10  A      Yeah.   Because  I  would  have  briefed  him 

1 1  before  the  end  of  the  day,  and  he  and  I  would  have 

12  sat  down  at  the  table,  at  his  conference  table,  and 

13  we  would  have  gone  over  it. 

14  Q      Okay. 

15  A      You  see,  there  is  some  question  earlier  on 

16  in  this  discussion  as  to  whether  or  not  he  got  that 

17  memo,  whether  he  got  the  other  memos.   And  it 

18  occurred  to  me,  after  we  were  looking  these  over,  the 

19  reason  the  format  is  different  is,  one  is  prepared 

20  for  discussion  purposes,  and  the  other  is,  like  ~ 

21  "Erskine,  here's  a  memo,  if  you  can  read  it  when  you 

22  get  a  chance." 
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1  But  the  outline  is  what  I  prepared  to  give 

2  him  a  copy  of  so  that  we  could  go  down  through  it 

3  together. 

4  Q      So  you  prepared  it  for  your  meeting  with 

5  Mr.  Bowles? 

6  A      It  was  prepared  for  a  meeting  with  Erskine 

7  and  I,  where  I  would  have  verbally  briefed  him  on  the 

8  case. 

9  Q      So  that  didn't  per  se  have  anything  to  do 

10  with  whether  he  had  it? 

11  A      I  don't  know  whether  he  had  it  with  him  or 

12  not? 

13  Q      With  respect  to  Mr.  McClarty? 

14  A      All  I'm  saying  is,  I  believe  in  my  mind 

15  that  he  had  the  piece  of  paper  in  his  possession 

16  after  our  meeting,  after  the  May  5th  business  day 

17  closed. 

18  Q      Okay. 

19  A      Whether  he  took  that  memo  along  with  him 

20  anywhere,  or  just  left  it  on  the  table,  1  don't  know. 

21  MR.  IVEY:    That's  all  fi-om  me. 

22 MR.  BRENNER:    Thank  you  very  much. 
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1  (Whereupon,  at  4:45  p.m.,  the  deposition 

2  of  WAYNE  FOREN  was  concluded.) 

3  I  have  read  the  foregoing  pages,  which 

4  reflect  a  correct  transcript  of  the  answers  given  by 

5  me  to  the  questions  therein  recorded. 
6 

7  

8  WAYNE  FOREN 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER 


I,    JOANNE  LIVERANI    ,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


^^3^3i£.,^.^^^^^^i^2^^ 


tary   Public  in  and  for  the 
District  of  Columbia 


My  Commission  Expires      JULY  31,  2000 
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TO  BE  HELD  ON  OCTOBER  26,  1995 
AT  ROOM  534  DIRKSEN  SOB 


4631 


October  24Xl995 


Viet  plnh 

Special  Commlfe^ee  on  Whitewater 
534  £)irksen/Senate  Office  Building 
Wasningtop^  DC   2  0510 

Dear  Mr 


understand  that  my  deposition  on  matters  relating  to  Capital 
t  is  now  scheduled  for  Thursday,  October  26  at  9  30  a.m. 

u  also  requested  that  I  furnish  you  a  copy  of  inf 
to  the  House  Banking  &  Financial  Services  Ci 
is  the  information  you  requested.   I  have  also 
pfile  of  Capital  Management  that  may  be  he^ 
s  developed  after  the  House  hearing. 


IfVouXhave  any  questions  concerning  thi^ 
me  on  (7030  4^1-2723  ^ 


call 


Sincerely, 


Wayie  Foren 


enclosure 
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SUMMARY 


Capital  M^B^ement  was  licensed  in  1973--^^ as  a  Specialized 
Small  Business  Investment  Company  (SSBIC)  witn^OO,000  private 
capital .  ^SbBICs  may  only  provide  financial  assistance  to  small 
businesSyConcerns  owned  bypersons  who  are  socially  or^economically 
disadvantaged.  These-imsinesses  are~to~±>e-j^dependentiV  owned  and 
managed  and  the  &iims  are  to  be  used  for  the  s^mzid  financing  of  the 
smaiy  busines.5^nd  its  growth,  modernization  or  expansiom 


From/1978  to  1991,  Capital  Management  increasedXits  private 
cac/ital  £0  $1.5  million  and  obtained  $3.4  million  in\  financial 
asfiistaiace  (leverage)  from  SBA.  During  this  .periodX  Capital 
Management  supposedly  made  79  financings  to  eligible  smallXbuslness 
concerns  totaling  $9.8  million.  Most  of  these  f inanci\igs  (were 
pijobat/ly  bogus 

Dn  1992,  David  Hale  claimed  that  Capital  Management  I  had 
rebeived  $13.8  million  in  donated  assets  and  then  he  w^ntqd  $6 
million  in  leverage  based  on  this  capital  increase 


As\  Associate  Administrator  for  Investment  {head  of'  th^  SBIC 
ProgVamA.  I  tried  to  give  Capital  Management  every  consideration 
but  as.  the  same  time  required  the  licensee  to  comply/with 
requirsmencs .   On  May  5,  1993,  it  became  apparent  to  me  thai 
Hale  wa^  attempting  to  defraud  SBA;  therefope^I  refer 
matter  to\the\SBA  Inspector  General  to  det&rrfune  the  source 
donated  assi&f^and  to  assure  that  these  assets  woro  uno 
restricted 


rogram 
David 
d  the 

6^  the 
d  or 


This  matter  was  referred  on  to  the  Justice  Department  and  the 
FBIl  Agent  assigned  to  the  case  disclosed  to  or«^^gtaf f  that  Capital 
Madageh^ent '  s  1988  capital  increase  was  bogus  .^^^is^^fe^ansact ion  was 
the!  basisv^or  David  Hale's  1993  indictment  and  S^TUs  taking  Capital 
ManagementNmto  receivership  in  September  1993.  AsX^^sshlt  of  the 
Whitewater  hearing  in  the  House,  it  became  apparent  Xhat  \he  1986 
cap|ital  ii^cxea^  was  also  bogus. 


and 
and 


Enclosed  i^ a^isrief  profile  relating  to  the  capital  inc] 
levere.ge  as  wsll^sis  Mr.  Hale's  attempt  to  cover  up  Ipogus 
invest:ments   by^excnsa^ging   assets 


Also  enclosed  is  aNrhrbuDlogy  of  certain  events  izogether/ with 
supporting  documents.  Th^e  o^^cuments  were  provid^^  to  the /House 
Banking   and   Financial    Servirces   Corfmvil^tee . 
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CAPITAL  MANAGEMENT  PROFILE 


DATE  LICENSED 


OFFICERS,  DIRECTORS,  AND  OWNERS:  (as  of  11/30/9 


Vice  President 

Treasurer/Di 

Secretary\Di 


RSHIP 


On  March  29,  1993,  Tom  Anderson  resigned  as  an 
and  director  of  Capital  Management. 


^/14/78   Initial  capital 
f25/86  Capital  increase  1 
;4/88  Capital  Increase  2 


09/XO/^  Capital  Increase  3 

tdtfal 
Dean  Paul  Transaction: 


$15,202,000 


On  February  28,  1986,  Dean  Paul  borrovred^  8  2  5  ,  0  0  0  from 
Madison  Guarantee  as  an  agent  for  David  Hal'fevand  Capital 
Management.  The  purpose  of  the  loan  w^^to  purchase  a 
fadlsd  restaurant  and  two  parcels  of  lanov-  Properties 
terb\valued  at  more  than  three  times  their \true Value. 

LoaI^spro<;eeds  nc  of  outstanding  mortgages  ware  $582,000 
which  >>*ere\deposited  in  Capital  Management's  account.  On 
3/25/86XPedples  Bank  &  Trust  Co.  issued  a  letter  tb  SBA 
claiming  r\^ds\were  on  deposit  and  unrestriicted . 

From  these  pr^^eds>.^apital  Management  jjiade  two  ^oans : 

On  2/28/86,  $^0,000  w5^  loaned,  to  Castle  /Water  & 
Sewer  which  was^xjwned  by  Governor  Tucker  wKo  at  the 
time  was  Madison  Guarantee' s  lawyer. 


On   4/03/86,    $300,000 


-iroafied   to   Masters 


Marketing  which  was  owned  by  Susan  McDougal,  wife 
of  Jim  McDougal . 
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NOTB:  Neither  of  these  loans  were  repaid.  Mr.  Hale 
exchanged  the_jyiactcra — Marketing  asset  for  a  note  from 
Cole  MasenTfy  (see  below)  !  ~~Wa:.  Cole  told  the  SBA 
examiilers  that  he  needed  to  do  thefex^hange  to  "clean  up 
his  books" . 


NOTE:  In  1992  when  I  became  aware  that  Hale\was  swapping 
assets  (pne—portfolio  securTry--f.Qr  another)  \l  directed 
him  in'''writing  to  cease  the  practic 

ephen  Smith  loan:  On  2/21/86,  Mr.  Siitith  rec^eived 
$65,000  loan  from  Capital  Management  to  provide  working 
capital  for  his  communication  company.  He  aotuallW  used 
the  funds  to  pay  off  a  mortgage  on  a  propertV  owned  by 
Kings  River  Land  which  was  a  partnership  composed  \of : 

Stephen  Smith, 

Austin  Smith  (Stephen's  Father), 

James  McDougal ,  and 

Jim  Guy  Tucker. 

It  is  noted  that  Stephen  Smith  had  been  jk  Sjbecial 
Assistant  to  Governor  Clinton. 

Bogus  $800,000  transactions: 

11/04/88,   a   Louisiana   stock];>rt5ker   fraudulently 
psf erred  $800,000  from  a  cli^r^' s   account  to  Coital 
gement :  i 

$400,000  went  into  a  savings  account  and 
represented  as  a  capital  increase.  Mr.  Hale 
represented  that  these  fund^~~-w«j:e  the  proceeds  of 

.l^«ommei~s4al  center. 

hecks  to 
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Funds  were  returned  to  the  brokerage  account  in  November 
1988  through_j::-l«?«e— trogrrs— acjCLQ^unts  as  follows: 


AMOUNT 


its  were  donated  by  Concorde'  iuLeiudLlOiicil ,  Ltd.,  an 
off-shore  private  investment  company  in  the  Grand  Cayman 
Islands . 


09/ 
09/ 


14/88 
total   provided 


30/92 
30/92 


not  funded 
not  funde 


Jased  on  1986  bogus  capital 

sed  on  1988  bogus  capital  increase. 
3)   ^^^Sa^^  on  1992  bogus  capital  increase. 
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EXCHANGED  PORTFOLIO  SECURITIES: 

A.    On  2/15/-^r^the  following  secuf^ 
"TRANSFERRED 


s  were  exchanged: 
RECETVED 


$4(1)0 

000 

3^ 

000 

.     250 

^00 

total            $938,189      total         $1,000,000 
■v^.    On  6/1/92,  the  following  securiti^g^~~wer^e  exchanged: 
TRANSFERRED RECRXVED 


FSA  Fin.  Serv, 


$420, 000 
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CHRONOLOGY  OF 


09/30/9>^  David  Hale  notified  SBA  that  Ca^^al  Management's 
private  capital  was  increased  by  $^.8  million  by- 
donated  a3set.s_._ 

0^/15/92  ^jSapital  Management  submitted""aTKapplicat"ion  for  $6 
million  of  leverage  in  the  form  of^referrXd  stock. 

10/29/92  Certified  letter  to  David  Hale  from  PhyllisXoawson 
returning  the  licensee's  application  for^,  $6  Million 
of  leverage  in  the  form  of  preferred  stock. 

Requested   information  on  donated  assets 
formed  the  basis  for  the  $13.8  million\  a 
increase 

MILLION 


$13  .8 


Pool  certificate  of  medical  receivAb^es 
National  Building  Supply  un/estyicted, 
registered  common  stock 

TOTAL 


11/1^ 


OGC  opinion  on  Capitaliz-afion  &  Borrowings  of 
SBICs:  Inclusion  of  Donated — Assets — rn — private 
Capital  for  Leverage  Purposes. 

OGC  concluded  that  donated  assets  are  not  to  be 
included  in  regulatory  ca]jrrt^LL^  until  they  are 
converted  to  cash. 

Capital 


ion  for 
ineligible 


Notice  that  the  $1.4  million  application  for 
funding  was  being  processed 
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12/09/92 


02/19/ 


Mr.  Hale  was  notified  that  approval  of  leverage 
would,j3e-sXIt)]ect  to  oTrrtt-tc^t  regulatory  compliance 
apital  Management. 

Meeting  in  AA/I's  office  with  Davi^jNHale  concerning 
the  capital  increase  and  leverage  ap^ication. 

tion  report  on  Capita,!  Management  issued, 
the  source  of  the  colK.ributed\non-cash 


Central  Arkansas  Community  XDevelVspment 
Corporation  Development  Company  OCACDQ)  was 
the  source  of  the  contributedX  assets: 
National  Building  Supply  (NBS)  stoc)^  anp  the 
Medical  Receivable  pool  certificate. 

A  September  30,  1992,  letter  to  CA(tDC  from 
First  Dominion  Financial  Group,  the  qustpdian 
holding  the  pool  certificate,  stated/the/  pool 
rertificate  had  been  delivered  by  / Concorde 
International,  Ltd.  (Concorde)  which/allegedly 
was  an  off-shore  private  investm^t  company 
domiciled  in  the  Grand  Cayman  Islands./ 


Concorde  probably  was  the 
stock. 


xirce  of  the  NBS 


Thom  Anderson,  president  of  CACDC,  refused  to 
provide  any  information  concerning  the  source 
of  contributed  assets  included  whether 
Concorde  was  the  source, 


B. 


F. 


G. 


05/05 


f92 


/93 


Letter  to  David  Hale  regrading^^-ElxamjiTv^tion  Report 
findings . 

Letter  from  David  Hale  regarding  th^  ExaiK^nation 
sport  findings. 

rief^mg  of  Erskine  Bowles  and  referral]  of  Capital 
MaHageh^^t  to  the  Office  of  Inspector  penera^  for 
Inveatiga<ion . 

Chronolo^v  of^'SA^nts  regarding  Capitai  Management's 
applicatioh\f oi^  l^^-^^rage  and  subsequent  referral  to 
SBA's  OIG  fo>\investi? 

Letter  to  David  "H^e  from  Joseph  Newe>l  (faxed) 
acknowledging  receipCr^qf  Mr .  Hale' s  ApjriJ.  20,  1993, 
letter  regarding  SBA' s  Nraifeh— -S^-T—'TrggS ,  and  April 
19,  1993  letters. 
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Among  other  things,  this  letter  notifies  Mr.  Hale 
that  _J:iie — intormatron — -sought   regarding   donated 
s  has  not  been  provide3>-.^eref ore,  the  matter 
as  been  referred  to  the  Insl5€.ctor  General  for 
investigation . 


ocph  Nowelj^^^^f rom  David  fele  (faxed) 

May-^^'-S-r.^  1993,   letter   and 

erral  tdK  the  OIG. 


to   his 
xpressing  shock  regarding  the 


L.   06/14/9 


Erskine  Bowles'  confirmation  hearing  before  the 
Senate  Small  Business  Administration  o^curre^d  this 
date. 

Memo  to  Wayne  Foren  from  Claude  Cooper  conVrernling  a 
phone  call  from  David  Hale  on  5/13  regardilng  a 
possible  meeting  with  Governor  Tucked  qn  a 
Community  Bank  Concept . 

Briefing  outline  provided  to  Erskine  Bowl/es 
update  on  the  status  of  Capital  Management 

Notified  Mr.  Bowles  that  Capital  /manafgement 
defaulted  on  Debentures  and  that  SBA  was  proceeding 
to  liquidation.  Capital  Managem^t  cured  the 
default  and  we  didn't  transfer^-^e  liceijisee  to 
liquidation . 


Memo  to  Charles  Mezger  an3  Phyllis Dawson  from 
Joseph  Newell  regarding  a  phone  call  Mr.  Newell 
received  from  FBI  Special  Agent  David  Reign 
concerning  Capital  Management.  He  stated  that  he 
was  working  with  the  US  /At"Etn?ney '  s  office  on 
Capital  Management  and  he  ]^eguesT>Qd  specified 
information. 


7/20/ 


8/04/33 


Undat  2d 


0.  kl8/09/ 


FBI  obtained  a  warrant  to  seize  Capita^  Management 
i^cords  .  Vince  Foster  found  dead  in  paVk  .  (Sapital 
Matiagement '  s  Records  were  seized  on  next  day\ 

Me^  tX^^Acting  ADA/FIP  from  DAA/I  notiflying  hbr  of 
fraud,  against  SBA  by  capital  management  based  on 
inform&tiohv  provided  by  US  Attorney^  office  of 
Eastern  Nj. St ri>Qt  of  Arkansas  . 

Memo  to  ID  cbmmittee~~f-Eom_I2AA/J--rr6tifying  them  of  a 
meeting  to  be^Keld  on  August  16,  1993  to  ^consider 
transferring  Caprt.^1  Management  to  Liqui;iation . 


Briefing  memo  to  Adminli 


iLQJL- 


.es     from  Wayne 


Foren  on  developments  leading  to  possible  criminal 
indictment  of  David  Hale. 
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09/15/93 


SBA  appointed  receiver  of  Capital  Management 
rtn  uavic 


This 


is  agreement . 


him  a  status 

ing  him  that 

n  September 
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Return  Receipt  Requested 


ense  No:  06/06-5:07 


Certified  Mail 
OCT  2  8  1992 

Mr.  David  Hale 
Capital  Manag^ent  Services 
1910  North  Ctant,  Suite  200 
Little  RoqR',  Arkansas  7220. 


Enclosed  please  find  your  preferred  stock  application  which  we  are 
returiiing  because  the  licensee  does  not  have  the  requisi,te  ampunt 
of  regulat6ry  capital  for  36,000,000  of  additional  levere 


Thp  licensee's  computation  of  regulatory  capital  on  Page  6C\of  ?BA 
Shont  F6nn  468  should  provide  a  deduction  of  $13,759,7^2  for 
donated r capital  which  is  a  non-cash  contribution  of  medidal  //.^T 
"•  oJ^yo' accduntj  receivable  and  shares  of  National  Supply  Building.;  Since  x- S" 

capital  stock  was  'not  issued  in  exchange  for  the  contr i"butionj,  tllis 

deduction  should  be  shown  on  line  8  (g)  Other  on  Page  6C.  At  such/£^^  '*'"' 
time \  as  \  the  assets  are  converted  to  cash,  the  amount  at    cash  i^' 
received  may  be  considered  part  of  regulatory  capital.  Please  refer 
to  Part  IP^,  App.  1  of  the  Regulations,  Analysis  of  CaoiCal  S/tock 
and  Pajd-rti  Surplus  and  Computation  of  Regulatory  Capital,  f^r  an 
explanafesi-OiVv 


Please  proVide\details  to  SBA  within  15  days  from  the  date  of 
letter  as  tb^^tfte  transaction  which  gave  rise  to  the  donation  of 
other  assets^to  the  licensee  now  included  in  Paid-in  surplus, 
including  the  name  of  the  donor,  the  nature  of  the  donor's 
business,  the  nature  of  the  relationship  if  any  between  the  donor 
and  the  licensee,  what  consideration  if  any  tt^edonor  received  in 
exchang^for  the  donation,  and  copies  of  an^j^/cot^E^pondence  or 
agreeBent^v  between  the  licensee  and  the  donol^-^onbs3[^ning  the 
transaction: 

Pleas 


Sincerely, 

Phyllis  E. 
Chief i  Area 
Officfe  of 


Enclosure 

01:    Ptte]ISON/^0/21/92:finu.:mjc:  10/27 

cc:     AREA    IZ 

p 

INV.     ff>-4^1 

CONTROL    /     Il>y-9i-047 
CODB    No.     C-3 

S:cMSPn>.wp 
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U.S.  Small  business  Administration 

Washincton.  D.C.    20416 


f*=5r\ 


Howard  S.  Cooper 

Chief  Counsel  for  Investment 


Capital  Management  Corp. 
License  No.  06/06-5207 
Capitalization  &  Borrowings 

Inclusion  of  Donated  Assets  in  Private  Capijtall  for 

Leverage  Purposes;  Preferred 

See  also  Log 

long  been  SBA's  position  that 
generally ^speaking,  accept  donations 
assets, \buts. that  the  donated  asset  wi 
of  the  Lrcenkee's  Private  Capital  for 
leveraging^purppses .   Amoco  Venture  Cap 
Heizer  Capit^/tZoro.  .  Log  4883  (Feb.  4, 
27,  1977);  Log  5437  (May  16,  1979);  Letter  to  Dewev, Ballantine, 
Log  5565  (Dec.  20,  1979);  VNB  Capital  Corp. ,  Log  6295  (Sept.  20, 
1983);  FBS  Small  Business  Investment  Co. .  Loa6300  (Sept.  20, 
1983  iNHanover  Capital  Corp.  ,  Log  6364  (Dec.  Z3^07~~~iS^ )  ;  U.  S. 
Bancorp  ^Sapital  Corp.~  Log  6885  (Dec.  20,  1988>?-^Letbsr  to  Hughes 


and  :mcb. 


7203 


does 
arbi 
S3A 

exteijit 
tiie 


m 
purpdi 


from 


g   6905    (Feb. 
(Aug.    1X1991)  • 


2,  1989);  Letter  to  Dover^  Di^n.  Log 


memo 


The 

not 
•i^rary, 

s 

that 
rec 

ses 


theraf 


The 
Dover 


bas 


submitted  by  Ms .  Byrnes ,  Licensee ' : 

cohvin'ts^  me  that  the  foregoing  line  of  decisioi 

zapriciou^v  and  inconsistent  with  the  Act;  ar 

ore  ODiJ.gated  to  include  donated  assets,  tc, 

SBA  is  saXisri^  as  to  their  value  and/ or 

ibient  Licensee '  s^^^ivate  Capital  for  leverage 


ic  point  Ms.  Byrnes  makes 
i    Dixon  and  respondea\to  more  than 


in  the  letter 
year  ago: 


The  Aci  authorizes  leverage  to  bfe-^^xtended  on  th^-'^asis 

a  Li\s^nsee '  s  "combined  private  paid-in  -carrlc€a.l   and 
pa iZh-vin  surplus" .    While  SBA  has  issued  regulations 
def ining~~-vih^t  funds  may  be  included  in  a  Licensee's 
Private  Capital,  SBA  has  not,  in  the  body  of  the 
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Pegulations,  address.sd— the  quo^ 
assets  may  be  jjiduded  in  a  Li< 
surplus. 


jf  what  fund 


What 

in  A 
oth, 
fr, 
irr 


m^  be  included  in  "paid- 
endix  II,  Account^  No.  4  2 
.things, 


m. 


ied 


.(5) 


amount  of  surp 
nations  or  gifts 
not  in  excess  of  fa 


copy^of  our  response  to  Dover 

If  I'  understand  Ms.  Byrnes'  pos 
the /language  of  Account  No.  4  20  more 
Congress  than  does  SBA ' s  past  interpretat 
obl:J.ged/to  conclude  either  that  Congr 
to 

lev^rag^ 
posil 
reco 
obli 
f  ollov^m 


nize  donated  assets  as  part 
purposes,  or  that  SBA  intended 
that  anything  included  under 

led  as  a  part  of  a  Licensee's 
o  conclude  also  that  Congres 
scenario  as  well: 


(1\  ANpurchases  1,000,000  share 
Licarisee  X,  representing  100  percent 
authorizVd  stock. 

(2)  A  pa>s^$l, 000, 000  in  cash  for 
point,  the  Licensee's  paid-in  capital  is  $1,000,000  and 
paid-in  surplus  is  zero.   The  Licensee's  leverage  base 
±s  $1,000,000. 

(3)  A.  donates  999,999  shares  to  the  Licens&e^  but^s 
the  holder  of  the  only  outstanding  share,  A  s^till  o^s 
100  perc^t  of  the  Licensee's  stock.   A  also  don<ites  N^ 
some  pc*is;keK,^change ,  in  th«=>.  amount  of  $1.   Now  the\    \ 
License ife^t\as\a  paid-in  surplus  of  $1,000,000.   HasXthe  \ 
Licenstie '  s  N^v^age  base  doubled?  \     \ 

The  loc'ic  of  M^y^^  B^^imes '  s  position  would  compel  a  "yes"   I 
answer,  sinc:e  Account^^o.  >4^0  also  covers  "donations  to/the 
compaiy  of  :  ts  issued  capitaXstock  carried  as  treasurV stock  al 
fair  narket  value  or  par  v^ue>*L  y  j 

As.    Byi'nes  also  argues  that  SBA^^s^Tie^initiorfof  "Privata^ 
Capital",  as  set  forth  in  §107.3>xdoes  not  preclude  the   y 
lof  donated  assets  as  p^x^  of  "Private  Capitalv^ 
regulatory  definition  speaks  of""-»tiunds "  and  she^odTces 
,Law  Dictionary  in  support  of  thepiT»pes4rfe-iaTrthat  the 
noun  " f unSa-il^^m^v  inc lude  "notes,  bills,  checks,  drafts,  stocks 
and  bonds,  ano'^io'  broader  meaning  may  include  property  of  every 
kind",  citing  State  v.  Finnev,  114  Kan.  12  (1935)  40  P. 2d  411, 


recognition 

SBA's 

Black 
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421.   It  may  be  con^ed^Tthat  " funds "~Ts-^u^rm  whose  meaning  may 
vary  with  the  copt^;  but  "funds"  has  also  &e^  judicially 
constirued  to  m^  "the  proceeds  of  ..sales  of  realN^d  personal 
estate,  or  fefie  proceeds  of  any  other  assets  converted  into 
money".  S^   Black's  Law  Dictionary  citing  Doane  v.  insurance 
Co.  43  N^.  Eq.  533  fxas-rrr"!!  A.  73g-and-Ij 

Missioprarv  Soc.  y^^ 

193  (/917),  115^N.E.  118.   SBA ' s  position  that 
"monev"  is  mix.   an  unreasonable  one. 
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U.S.  Small  Business  Administration 

Washington.  O.C.    20416 


Michael  I<.  Johns,  Esq_^ 
Dover  yDixon 
425  West  Capit; 
Littlfe  Rock.,ykrk.    72201 

Dea 

Yoiiir  letter  of  July  23,  1991  asks  whether  SBA  would 
redognize,  for  leveraging  purposes,  the  fair  market  value \of 
ceqtain  non-cash  assets  that  the  sole  shareholder  of  an 

dentjified  small  business  investment  company  (SBIC)  propose; 
to  the  SBIC.   These  assets  include  common  stock  in 
listed  company,  real  estate,  securities  of  a  privatfely^ 
otnpany,  real  estate  mortgage  obligations,  and  a  poryfol/io 
iable  automobile  loan  paper. 


SBAyill  not  recognize  the  fair  value  of  the  above^desQribed 
donateei  assets  as  a  part  of  Private  Capital  for  levepafge 
purposes 

Vrhes^^donated  assets  would  not  be  rcShsidered  a  part 
of  the  i;B^ '  s  Private  Capital  until  tticy  are  i  edumt. 
cash,  nor  would  stock  dividends  or  distributions  in 
kind.   Cash  dividends  or  distributions  received  by  the 
SBIC  with  respect  to  the  donated  securities  could  be 
"b^luded  in  Private  Capital  to  the  exter^^^-feh^^t  the  SBIC 
chosises  to  capitalize  such  earnings." 


BIC 


the  SBIC. 

If  your"~pc!S^tion  is  correctly  summarized,  SBA  disagrees  but 
sees  no  need  to  address  it  on  its  merits.   Your  attention  is 
directed  tc  Zhe    enclosed  ccpy  of  Page  6C  cf  SEA  Form  463,  which 
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makes  it  clear  that  SBA  does  not  recognize  for  leverage  purposes 
the  fair  value  of  every  asset  that  a  Licensee , may  acquire. 

Your  attentipB-^s  also  directed  to  Set^^^^O?  .  1004  (a)  ,  which 
makes  any  incr&^fse  in  capitalization  subject  tb\"SBA  postapproval 
as  a  conditlerfi  for  the  continuance  of  the  license>^  Generally 
speaking, /5BA  will  not  allow  an  SBTC  to  accept  a  dorh^ion  of 
securitiifs  that  would  efXectiveiy— t-asi^jthe  SBIC  as  an 
entrepreneur  doina,.bttginess  through  a  suBsidiary,  or  an^ 
donation  that  wotfld  expose  the  SBIC  to  the  lia&iJJ.ties  oi\  other 
obligations  of  the  donor,  including  tax  obligation^ 

In  cerrtain  circumstances,  the  financing  of  a  smaM  concern, 
or  /a  temporary  assxuiption  of  control  over  a  «mall  conceWi  (with 
or/withamt  the  participation  of  an  Associate  of  the  SBIc\  maN 
violate  SBA  regulations  unless  such  action  is  necessary  tk 
protecit  an  investment.   Since  the  donee  of  a  small  concert's 
se;uripies  has  a  zero  investment,  a  financing  that  would 
otherwise  contravene  applicable  regulations,  or  a  subsequdnt 
assumption  of  control,  would  both  be  absolutely  impermissj/blc 
Fori  the  same  reason,  SBA  will  not  allow  an  SBIC  to  spend 
the\  imarovement  of  a  donated  asset . 


\I  tr^ust  you  understand  SBA's  position  in  this  maty< 

Sincerely, 


Wayne  S .  Foren 
Associate  Administrator  for 
Investment 
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Certified  Mail  -  Return  Receipt  Requested 
DEu  8  1992 

BY  FACSIMILE  AND,-MAIL 


License  No:  06/06-5207 


Mr.  Tom  Anderson 
Capital  M^magement  Services,  Inc. 
1910  NoBXh  Grant,  Sui 
Little/Rock,  A^-k^iiS^s   72207 


Dear/ Mr.  An(^rson: 

In  /  regard  to  assets  recently  donated  to  Capital  \Mana^ement 
Services^  Inc.,  we  understand  that  such  assets  were  gi\icen  rp  the 
SBJiC  ta  increase  the  size  of  the  licensee  and  that  the  donated 
assets/ will  be  converted  to  cash  and  then  be  available\  to  \fund 
mi 


ets/will  be  converted  to  cash  and  then  be  available\  to 
nority  small  business  concerns  in  Arkansas. 


Js) 


proves  the  increase  in  capital  of  $13.8  million  sulpjedt  to 
derstanding  that  the  licensee  issued  no  new  securities  and 
(has  been  no  transfer  of  control  of  the  SBIC  by  any  ideans 
ver  (see  Section  107.601  of  the  regulations  governing 
No  part  of  the  $13.8  million  will  be  recoqnizea  for 
ry  purposes  until  converted  to  cash.  Borrowing  jiqair/st  the 
miXlion  is  not  considered  an  asset  conversion 


Althougli  t>ie  assets  received  do  not  qualifv^-ers  eligibly  SBIC 
investments  ,\  this  office  approves  the  receatexchange  of  assets 
(pursuant  ro  Stection  107.904(a)  of  the  SBA  pegulati  nng)  ,  cnhj/zm-t-  to 
the  conversion  of  these  marketable  assets  to  $2.5  million  in  cash 
within  120  days  from  the  date  of  this  letter. 

requests  for 

s  of  Conduct 

y  Council. 

preferred 
h  the 


Iter 


Marvin   D. 
Diriictor 
Office   of 


Code  No. 


:capman2 .tan 
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Joseph  L.  Newe 
Director^.-ef'SBIC  Operations 


U.S.  Small  Business  Administration 

Washinston,  D.C.    20416 


\yi 


^5/^^:%^^-^^ 


Mezger 
J'ting  Director  of  SBIC  Exsuninations 

Capital  Management  Services,  Inc. 
Little  Rock,  Arkansas 
06/06-5207 


|d  for  your  review  and  appropriate  action  is  our  Exai 
for  Capital  Management  Services,  Inc.    The  ex 
the  24-month  period  ending  November  30,  1992. 


ination 
linacion 


Durifag  Vthe  exajnination,  we  attempted  to  obtain  information 
regardinqr  Central  Arkansas  Community  Development  Corporation's 
(CACDOO  source  for  the  National  Building  Supply  (NBS)  sjrock  and  the 
Medicals  Actounts  Receivable  exchanged  for  assets  o£/  and  donated 
to,  the  licensee  (see  Finding  1  and  Other  Mattersj,,.^The  reaion  for 
our  concern  was  that,  according  to  inf ormatjjon^n  a  letter  Njated 
September  3.fl,\  1992  to  CACDC  from  the  |custodian  holding  |  the 
receivables  (First  Dominion  Financial  Group) ,  the  receivables  had 
been  delivered  from  Concorde  International,  Ltd.  which,  allegedly, 
is  an  off-shore  private  investment  company  domiciled  in  the  Grand 
Caymjaii  Islands.  We  believe  that  Concorde  a^.^o^  may  be  the  source 
for  the\pne  million  shares  of  NBS  stock. 

sked  "rtiomas  W.  Anderson,  president  of  CACDC"X  abo^^t  CACDC  s 

of  the\receivables  and  stock,  but  Mr.  Andersisn  refused  to 

provjide  ani^^nrbrmation,  including  whether  Concorde  wasvthe  Xpurce. 


We  l)elieve 
questions, 
which  we  i 
ier  our 
accounts  r 
the  poteni 
transacti 


theXdohation  and  exchange  of  assets  raises  setious 
such  as  potential  conflict  of  interest  transactions, 
>uld  not\pur«ue  because  of  Mr.  Anderson's  refusal  to 
q^estionsXxegikrding  CACDC 's  source  of  the'  stock j  and 
jceivable.  Without  additional  information/  we  believe 
ial  for  undi^los^d^^  material  facts  exasts  in/  the 
including  the\potenti4l.  for  illegal^^d^tivity. 

the  findings  described^  in  our 
ensee's  pending  $ly(    million 


Because  of  the  unknown  factors  ^a^d 
report,  wa  recommend  that  the  1: 
funding  application  not  be  approved 


If  you 
additional 


ike  to  discuss  the  report's  findings,  or  need 
mation,  feel  free  to  contact  me  on  205-7172. 
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Please  provide  our  office  with  a  copy  of  your  letter  forwarding  the 
report  to  the  licensee,  as  well  as  any  further  correspondence 
pertaining  to  the  r« 
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2.   Schedidle  of  Officers,  Directors,  and  Shareholders 
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Summary 


We   conducted   an   exaBiirfation   of   Capital   Manaijaipent   Services,    Inc. 
of   Little   Rock,   J^cf^ansas,    a   Section    301(d)    SmalTl-^usiness 
Investment   Copt|5any    (SBIC)  .      The   purpose   of    our   exalnination   was   to 
determine  w^rether   the    licensee   complied   with   the    lawss.    rules   and 
regulations,    and   established  poiicip^_governing   the   SBxC   program. 
Our   revi^^   covered    fifrancings   made   by   the~~l:ie^nsee,    as   ws,ll   as 
adminis;crative   ap^finternal   controls   as   deemed   rmcessary. 


Our 


iron  disclosed  that  the  licensee: 

sferred  assets  to  an  associate  without  SBA  a'bprov^l; 

.  \ 
ted  an  overlme  investment  m  an  asset  receive^ 

xchange  for  portfolio  assets; 


did  not  properly  safeguard  its  assets  during  the 
exchange;  and 

lisclassif ied  and  misrepresented  the  sale  of  asse 
financings  to  small  concerns. 

Our  fihdin^gs  were  discussed  with  Mr.  David  L.  Hale,  president  and 
directorv  or\  the  licensee  during  the  course  of  the  ex^wnination  and 
at  an  exrt  cfsnference  held  January  15,  1993.   His,^eomments  have 
been  incluKedXin  the  report  where  appropriate^ 


Background 
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Introduction 


Capital  Manaq/Bl^^ent  Services,  Inc.  was  incorporate^Nunder  the  laws 
of  the  State  of  Arkansas  on  September  14,  1978  and  w^  licensed 
as  a  Section  301(d)  1  i  f-pnggg  hy  hho  •:;;na^  Business  Administration 
(SBA)  or)/March  14, 

The  li6ensee'sx^f f ice  is  located  at  1910  North  Gra>i<:  Street 
Little  Rockj/^kansas.   The  licensee's  daily  operatioi^  are^ 
managed  by /David  L.  Hale,  president  and  director.   During  th\ 
exaityinatiam  period,  the  licensee  elected  three  new  officers 
diractorsf.   All  changes  were  reported  to  SBA.   See  Exhibit  2 
this  reEJort  for  a  schedule  of  the  licensee's  officers  and 
directors. 

The  licensee's  private  capital  of  $1,406,310  remained  the  same 
however,  in  September  1992  the  licensee  received  about  $13 Js 
miliionlin  donated  capital  (see  Other  Matters).   SBA  continues 
own  9l'4  million  of  3  percent  preferred  capital  stock.   Al/so, 
thersk  ha?  been  no  change  in  the  $2  million  in  SBA  debentures. 


An  unaWitSsed  comparative  balance  sheet  of  the  licensee/  as 
NovembeV  30^.  1990  and  November  30,  1992,  is  shown  as^^hibil 
this  reportN 


1  of 


In  a  letter\(lal 
that  it  woulc 


>d  December  9,  1992,  SBA  infSrmed  the  licensee 
:cept  its  application  for  second  tier  preferred 


stock  leverage  in  the  amount  of  $1.4  million.   However,  the  final 
decision  on  the  application  would  require  an  examination  of  the 
licensee. 


Obiei 


purpose 


and  Scope 


our  examination  was  to  determine  whetm 


ee  comslifed  with  the  laws,  rules  and  regulationsX  and' 
ibllished  pi>2J.cSes  governing  the  SBIC  program.   Although  w^ 
e^ed  sei.ected  general  ledger  accounts,  we  did  not  pe\rform\a 
ial  axidit,  a^  ci^refore,  do  not  express  an  opiniop  on  tf 
ee's  f  inancial\sta^ments . 

Lt^l  Manj.gement  Servrqes/N^nc.  was  examined  for  the /24-montl- 
Led  ended  November  3  0,^199  2  >v.During  this  period,  ime  licer/see 
16  fin<incings  (totalling.  $2 ,7T5-«.^^ 7)  to  14  sm^^iu  concern^ 
inal^ion  included  a  review  ofiy~~f-inetr\&imqs    (totalliryz 

to  12  small  concernsX,^This  represented  81  percent  of 
gs  made  by  the  licenseV^^uring  this  period  and^99.6 
e  aggregate  dollar  amouiv£>€)L£f  inancings^^^^lTie  on- 
our  review  was  completed  onUSnuary  -ZTTT  1993 . 
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Our  examination  included  a  confirmation  of  cash  on  deposit,  a 
review  of  cancelled  checks,  wire  transfers  and  related  supporting 
documentation  for  dis^utseffiehts ,  as" 
financial  records. 


a  review  of  other 


For  the  selepifed  financings,  we  reviewed  notes,  loao  and 
debenture  agreements,  stock  purchase  agreements,  finarjcial 
statements,  and/ or  supggrting— ducumenta-tion,  includingN^ckground 
data  on/xhe  sma I 1  cartcerns  and  their  princT^ai?.   For  selected 
portfolio  conce;;ifs,  we  obtained  credit  reports  ahd.,^verif ie<i  the 
financings  by/airect  confirmation.   We  also  visiteoNfour 
portfolio  concerns  to  observe  general  operations  and  verify \the 
term^  and  ^conditions  of  the  licensee's  financing. 


We  reviewed  the  licensee's  procedures  to  ensure  dual  sign^turfs 
on  checws  and  to  safeguard  securities.   We  also  reviewed 
licensee's  portfolio  valuation  procedures,  as  well  as  the 
supporting  documentation  for  valuations  of  loans  and  investmenlts 
as  (3f  November  30,  1992.   To  tne  extent  practical,  we  used  the 
indipenoent  accountant's  report  for  the  fiscal  year  ended  June 
30,  \l99i 


Foll<w-up  on  Prior  Examination 

The  prior  Examination  report,  which  covered  the  2  6-mor>t^h  pe:/iod 
ended  Navember  30,  1990,  identified  regulatory  violations 
regarding^  inadequate  documentation  for  its  portfp^rlo  valuatifin, 
financing  an  rqeligible  concern,  not  prepari«g'eligibility 

profiles,  ex^ee^ing  the  cost  of  money  1  i  mi  tjat.  \nn  anri not 

maintaining  dual  control  over  disbursements,  all  of  which  have 
been  corrected  and  resolved  to  the  satisfaction  of  SBA. 
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Findings 


Finding    1:    As^ts    transferred   to   an   as 


Section    107.904(a) 
Overline    invesi 


Assets   ncvfe''5roperlv   safecruard 


1003 (a) 


)lic 
.icly/ 


1992  p^   licensee  transferred  its  investmeiKs  in  sAven 

cerns  to  an  associate  in  exchange  for  $2V514,0cl0  of 
traded  stock,  the  identity  of  which  was  unknown  to  the 
t  the  time  of  the  exchange.   Because  the  exchange  was 
witW  an  associate  of  the  licensee,  licensee  personnel  should 
4ined  prior  approval  from  SBA  but  did  not  do  so. 
once  the  stock  was  received  by  the  licensee  in 
r  1992,  the  exchange  resulted  in  an  overline  in  the 

stock  represents  179  percent  of  the  licensee's  ap^rov^d 
paid-in  capital.   In  effect,  the  licensee  exchangee 
ately  50  percent  of  its  assets,  some  of  which  were/ indome 
ig,  without  knowing  the  identity  or  quality  of  the/sto^ck 
received;  the  stock  has  since  declined  in  value. 


ob 
Ltio 
:emb 


ite 


t  the 


Sectioh  icy. 904  (a)  of  the  regulations  states  that  except  with  a 
prior  wtvitoen  exemption  from  SEA  in  special  instances^  a  licensee 
shall  no\  drspose  of  assets  to  any  associate.   A^,^-a  prerequisite 
to  such  excmpTslon,  the  licensee  must  demonstr^-^Te  that  the 
proposed  terqis^f  disposal  are  no  less  favojrable  to  ^^    tl^^'^'  ^'^^ 
obtainable  els^here. 


Section  107.710(b)(3)  of  the  regulations,  regarding  assets- 
acquL3?ed-in-liquidation  of  portfolio  investment^,,  states,  in 
part,  that  the  aggregate  amount  of  the  licen&e^/s~iiH(estment  may 
not  excee^the  amount  allowed  under  Section  1077X13,  oTs^O 
percelnt  of  p^^ivate  paid-in  capital  for  Section  301  (Ui  licensees. 


lo 


n  107 

adopt 

eliabi 


On  Jun 

Commulnj 

inve; 


ignmer 
the  c 


.OOXfa)  of  the  regulations  states  that  eacftv  licensee 

^aHvdesigned  to  safeguard  its  assets  and\moniror 
ity^f  N;s  financial  data. 


992,  the\licensee  assigned  to  Central  Arkanafas 

lopment  X^prp^ation  (CACDC)  the  following/portfolio 
in  exchange  TX)r  i>he  future  receipt  of  "$2,^14,000  A-n 
stock  at  leas^  stbck  traded  on  NASDAQ''/(the 
Agreement  did  not\speci^y-~^he  stock  or^^^ctime   frar 
Lvery  of  the  stock) 


Diive] 


:ad(jd 
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Portfolio  Concern 
Liberty  Mortgage,  Inc. 


Tyte  and  Cost  Basis  of  Investment 


275,000 
16,000 
314,000 
460,000 
449, 000 


Property  Car^<'lnc 
Midwest  Cpn^ltant,  Inc 
Cole  Ma3<5nry  and  Construction  Loan  (P 
ConveiTging  Systems,  Inc.       Equity 
Cybarspace  Corporat-ierr       Equ- 
PatJuent  Coramupitfations        Equity 
Total 

&  (I)  =  Principal  and  accrued  interest 

CACD/C  is  A   non-profit  corporation  whose  purpose  is  to  pr^ide\ 
economic/development  and  services  to  the  conununity.   CACD^'s  gole 
owner  ana  director  is  Thomas  W.  Anderson  who  is  also  the 
licensee's  vice  president,  assistant  secretary,  chief  finartciaU 
officer  and  a  member  of  the  board  of  directors.   Because  of  Mr|. 
Andarsoii's  relationship  with  CACDC  and  the  licensee,  the  eijcha^ge 
transaction  resulted  in  disposition  of  the  assets  to  an 
associatie.   No  SBA  approval  was  obtained  to  transfer  the  a^sel/s 
to  an  associate;   however,  SBA  is  aware  of  the  transactior 
letter  dated  December  8,  1992  to  the  licensee,  SBA  informed  the 
licensee  xhat  approval  for  exchange  of  the  assets  was  subject  to 
the  conysrVion  of  the  stock  to  $2.5  million  in  cash  wj/thin  1/20 
days. 


On  October 
Merrill  Lync^ 


k992;  the  licensee  received  cc 
that  as  of  September  30,  19921 


:irmation  from 

n\   bhdit 


of  National  Buxlding  Supply  (NBS)  common  stock  was  placed  in  the 
licensee's  account  with  a  closing  bid  price  of  $4.75  per  share. 
Of  the  one  million  shares,  529,263  ($2,514,000)  shares 
repree^ted  the  stock  that  was  delivered  by  C^CCBC^in  exchange  for 
the  asselis,  and  the  balance  of  470,737  shares Ssepres^i;ted  a 
donation  of.  assets  to  the  licensee  by  CACDC  to  inbisfiase^he 
licensee's  coital  (discussed  later  in  Other  Matters) 


of  th 

evide 

excep'^ 

Furth 

appro 

presi 

provi 

in 

the  N 

furth 

recomiti 

the 


if  orned 


ended 


Althojagh  thej^^SJ^c'fe^isee' s  board  of  director's  approved  th^  exchange 
assets  rn  Juqe  1992,  the  licensee's  files  contained  no^ 
wc.^   as  to  tns  extent  of  the  due  diligence  performed]  on  NB^ 
for  a  copy  ol  thH  June  1992  Form  10-Q  Report, 
rmore,  there  was  noNevidence  that  the  board  of  dir^fectors 
^ed  acceptance  of^he  s<pck.   According  to  the  licensee's 
ent,  the  board  of  oixecroj;^  relied  on  Mr.  Andersjon  to 
e  the  necessary  inf orWtioi^^^Qn  the  stock,  and  fene  board 
in  September  1992,  a^bs^n  inFo«:iiLa_l_boarci--w^ting,  the 
itional  Building  Supply  staok  was  available.  The  president 


r  stated  that  Mr.  Anderson 


;cussed  other  stocks  bi 


NBS  stoc 


he  NBS  stock,  and  the  Ir&ensee  could  have  refused 
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To  determine  the  licensee's  potential  risk  in  the  NBS  stock,  we 
reviewed  the  June  and  September_J,992_Forin  10-Q  reports  submitted 
by  NBS  to  the  Securitije«-an3~ExchangTl::om8i^sion .   We  obtained 
the  September  199><f^ort  directly  from  NBS. 

Our  review  d>^closed  that  NBS's  sales  for  the  threeN^ionths  ended 
June  30,  1942  were  $792,564,  compared  to  $2,009,301  fdr  the  same 
period  in/l991,  which  represEhts  a  b2-pe«:ent  decrease. \  For  the 
six-month  period  e;jd^d  September  30,  1992,  saie^were  $1,^98,417 
as  compared  to  ^>4^105, 435  for  the  same  period  in  l^<91,  for\a  61 
percent  decli^ 

Shareholder^  equity  has  also  decreased  significantly.   F^  tht 
threfe  monlfh  period  ended  June  30,  1992,  shareholder  equi1 
decrteased  from  a  deficit  of  $332,792  at  year  end  to  a  deficit 
$560,071/.   For  the  six  month  period  ended  September  30,  195^2, 
sha^-eho^ders'  equity  decreased  to  a  deficit  of  $679,135. 

:ion  to  the  significant  decline  in  NBS  financial  posjiti^n, 
10-Q  reports  indicated  that  NBS  was  experiencing 
i.dit\y  and  cash  flow  problems. 


■  iMi 


so  unable  to  ascertain  from  reviewing  the  10-Q  i-epo/tts 
o  whom  NBS  issued  the  stock;  however,  the  licansee^s 
shares  represented  approximately  19  percervc  of  N^S's 
ngXcommon  stock  as  of  September  30,  1992, 


We  confirmed  the  licensee's  investment  with  j-Merrill  Lynch  (ML) 
the  brokerag^sf irm  holding  the  stock.   ML  acflvispri  uc    that  the- 
common  stock  wKs  issued  just  prior  to  being  sent  to  them, 
probably  on  about  September  22,  1992,  and  the  stock  is  "144 
legend  stock"  which  is  restricted  stock.   As  to  the  marketability 
of  thp^stock,  ML  informed  us  that  the  stock  is--fec^ded  by  Over- 
the-Courrb^r  (OTC)  dealers,  and  is  marketed  byS>ts_v§Y>ious  market 
makers.   A^of  our  examination  date,  the  stock  haSKa  cibsing  bid 
of  $4?Y5  per  share,  but,  as  of  January  18,  1995s  the 


price 
closihg  bid 


th 


t  and: 


Furth  =rmore. 


:e  was  $4.00  per  share. 


a1^\thfe\licensee  took  an  undue  risk   in   exchangingXits 
cceptirig^  stock  whose   marketability  may   be    limitet 
especia~Jkly^^nce    it   represents   such   a    large   block   of 
shares.    ^^nsBquently ,    the    licensee   may   find/  it 

readily   seiJ.   the   million   shares    of   restricjled   stoc 


the    licensee   lia>s    17^"->Rercent   of    its   private   paidyin 
capitkl    in   dne    investment.      SBA  has   o-i&ajj-owed  _§JL3<8   million  /Of 
donated   assets   as   paid-in   capitcbl    for   regulatory   purposes    (see 
Other   Matters)  ;    as   a   result,    paid^^^^^in   capital    for   regulatory 
purposes    is  only   $1,406,310.      The   libatisee's    $2,514,000^,^   NBS 
stockirepres^nts    179   percent   of   that   amotmt..,__an   ovstirdTne   under 
the  regi 
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We  discussed  the  events  with  Mr.  Hale,  the  licensee's  president, 

and  Mr.  Anderson,  who  was  instrumental  in  the  transactions. 

Mr.  Anderson  stated  th^i^-tire^reason 

provide  liquidity  ter'^he  licensee.   He  f urtfifei^tated  that  at  the 

time  of  the  excptknge   CACDC  did  not  have  any  stocTt^to  qive  to  the 

licensee,  and/did  not  know  what  stock  wou 

licensee.   J?egarding  due  diligence  and  ma 

Anderson  sraid  the  Form  Ifl-J^— and  K  ie_ 

talked  to  various  marlcet  makers.   He  w 

range  for  the  sta^k  was  $4-5  per  share 

NASDAQ/qua lity^r  better.   Mr.  Anderso 

restricted,  ixit  there  is  a  market  for 

latest  pricTB  was  in  the  $4-5  range  in 

askem  Mr. /Anderson  where  CACDC  obtain 

then/  giveri  to  the  licensee.   Mr.  Ande 

acquisition  was  a  private  transaction 

given  tq  us  regarding  the  transaction 

As  qf  trie  conclusion  of  our  on-site  examination,  none  of  th|= 
stoclk  had  been  sold. 


The  investment  was  recorded  as  "Other  Receivables"  on  the  hoo]is 
of  account.   In  accordance  with  SBA's  Chart  of  Accounts,  Jche 
$2,514\ooci  investment  should  be  recorded  in  account  220j/"Noyes 
and  otiT^r  Securities  received  on  sale  of  portfolio  sec>rrities" , 


Licensee 


nwents 


Mr.  Hale,  th'fek.  licensee' s  president,  said  it 
not  realizing  cTssets  were  being  sold  to  an  associate,  and  SBA  is 
aware  of  the  transaction.   Mr.  Hale  also  said  that  the  licensee 
had  a  valid  contract  for  the  delivery  of  the  stock  with  the  right 


to  ac 
it  wai 


at  thi  timX^^of  the  decision.   Also,  Mr.  Hale  said~"<hat' 
that  :.t  was  1n44  stock  but  did  not  know  what  it  meant^ 
He  fu]-ther  stated  that  Mr.  Anderson  knew  that  it  was  1^ 


and  probably 
board 


depend 
Mr.    Hale   sai|d   th^li 
possible. 


3t  or  refuse  the  stock.   Both  he  and  M^ 
vSDAQ  quality"  stock  based  on  the  ini 


nderson  thought 
they  had 


-mat 


ed  the  whole  board  knew  what  it  meant; 
Anderson  because  of  his  expertise, 
nsee  plans  to  sell  the  stock  as  sod 


Findimg  2:  Sale  of  assetsymisb^assif led  -  Section  107.yo02(a) 


srepresentati^  to"l5^  -  Section  107.906^b) 


Mi 


The  l:.censee 
in  portfolio 


classified  the  salbs  and  traces  oT  its  investme^its 
concerns  as  financing.   Furthermore,  the 


transactions!  were  reported  to  SBA  as^^fi^^ncings  which  co;^tituted 
a  misif^preseiVtation  of  fact  because,  ex^^pt^^inoneca'S^^  no 
direct'^^'f^ancial  assistance  was  provided  to  the  small  concerns. 
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Section  107.1002(a)  of  the  regulations  states  that  current 
financial  records,  including_JxjoJcs--at__account,  are  to  be 
maintained  in  all  majt^rlalrespects  iiiactocdance  with  SBA's 
system  of  accouiv^^-tilassif ications. 

Section  107^,^6  (b)  states  that  any  false  statement  l<howingly 
made,  or  m^representation  or  failureto  state  a  inatej^isal  fact 
necessary^in  order  tojna^ce'''a~'st a temervt~TTtrt-~4iLis leading  in\the 
light  o^the  circjwr^tances  under  which  the  statnement  was  made, 
any  do^ment  suJamitted  to  SBA  constitutes  a  violatisjn  of  tm 
regulj 

)licy/and  Procedural  Release  #2011,  Licensee  Reporting  fi?r 
iluation  Portfolio  Financing  Report  (SBA  Form  1Q131) 
Section  I  that  information  from  these  reports  is\use< 
jn^fetrate  the  value  of  the  "financing"  and  management 

made  available  to  small  business  concerns   by  licensee 
Congress,  the  Executive  Branch,  and  the  public  at 
formation  is  also  used  to  monitor  the  current  status) anc 
the  program.   Therefore,  SBA  is  insistent  in  its 
;m^nt  that  licensees  furnish  promptly  and  completely /the/ 
program  data  in  accordance  with  the  reporting 
set  forth  in  the  release;  therefore,  Section 


A  P6rtfolio  Financing  Report  (Form  1031)  must.b§  sent 
to  tfte  iWestment  Division  of  SBA  by  eachjrir6ensed  SBIC 
within\f irteen  days  of  making  a  Financ:jrrtg  to  a  small 
businessXcOTicern. 


Section  107.3  of  the  regulations  defines  "Financing"  as 
outstanding  financial  assistance  provided  to  a  small  concern  by  a 
licen:^e^whether  through  (a)  loans,  (b)  guarar^tT&s^-^c)  debt 
secur:.tie^  (d)  equity  securities,  (e)  coramitmehts  or^"%f ) 
purchases  ©^securities  of  a  small  concern  througn^or  frbm  an 
underM^riter.  \Sales  or  exchanges  of  assets  are  not  inb^udec 


.ncf 


Dun 

inves 

No 

cone 

f  inancj: 

secur 


The  1 
record 
"Loan 
of  SBCj 
the  t 
of  poi 


the  pers^dxexaniined,  the  licensee  sold  or  traded  "its 

tments  in  r4  portfolio  concerns  to  7  other  small  coAcerns\ 

funds,  except  ri  ohe  instance,  were  disbursed  to  the  small 

ei-ns  purchasingNiheNU-censee' s  investments.   The  licensee 

ed  the  sales  byN;iakrng  a  loan  and/or  receiving  equity 

ties  ijn  the  seven  x:oncferns  purchasing  the  investments. 


censee,  however,  recognized^^-fehe  sales  as  finarjeings  and 
ed  the  transactions  in  the  port?~Cri-ta-_Lmias%T(tent  accounts 

to  Small  Business  Concern^^-  Loans  "  and  "Equity  Interests 
s  -  Capital  Stock  of  SBCs  -Other",  instead  of  recording 

nsactions  as  "Notes  and  other  securities  receive.d-^n  sale 

;f  olio  Securities"  . 


1  a 


41-379  97  -  38 
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The   sales   were   not   "financings,"    as   defined   by   the   regulations, 
because,    except   in  one  casej__the_4uirchasing  small   concerns  did 
not  receive   any   f inaripial''assistance^!      TTtb— ^ales  were  reported  to 
SBA  on   Portfolio   Eifiancing  Reports    (SBA   Forms^lt^l)    as 
financings,    whj^  was   a  misrepresentation   of   the   aKjtual 
transactions- 


The  specific  details  fjOE-^acIT  of  the "sa^esvLtrades  follows.  The 
transactaons  are  sutJ^aptioned  by  the  name  of  th«^ small  coKcarn 
purcha^ng  the  licensee's    investments: 

Autometrics,  Inc. 

On  Mirch  i,    1991,  the  licensee  sold  the  following  investm\nts \in 
portfcolic/  concerns  to  Autometrics,  Inc.,  for  $330,000: 


Poiftfolio  Concern 
Mu]lti  Marketing 

Carlens,  Inc. 

'.el\   Forestry  Pro.'ucts 

Total 
(EX  =  Wuity 
(P)  V  iN^an  principal 
(I)  ^acarued  interest 


Investment 

$     400  (E) 

64,368  (P)+(I) 

75,000  (E) 

81,311  (P)+{I) 

490  (E) 

182.865  (P)+(I) 

$404 , 434 


To  finance  thK^^le,  the  licensee  made  a  $l4u,  uuu  ludii  aiid 
acquired  490  shares  of  Autometrics'  common  stock  for  $180,000, 
Although  the  SBA  Form  1031  showed  that  the  purpose  of  financing 
(use  of  proceeds)  was  inventory  and  working  capital,  no  funds 


where  disbursed.  In  addition,  the  licensee  rea 
loss  on  tHe  sale.  As  of  the  examination  date, 
balances  reHiained  at  $150,000  and  $180,000. 


purpos 


a  $74,434 
l^e  otl^^^anding 


199: 


.Arkansas  Commercial  Realty  CACR) 

made  a\52  2  7, 000  loan  to  ACR  on  September  22^ 
Df  the\lo^o  was  dS  follows: 
2  licensee' ss^nvestment  in 

eid  FinancraJ.  Services  $142,814 

:e  11/89  $15<J.  OOOsloan  balance  47,186 

sbursed  to  ACR   ^\^^  37,000/ 

Tot^i.^,^  $227,  Qi 

The  S^A  Form  1031  submitted  to  S'BA  showed  the  purpose  of  the 
financing  asl  working  capital  when  cmly  a  small  portion  ($X7, 000) 
of  th€i  total  \  loan  funds  was  actually  oi^ursed.   No  gainer  loss 
was  ra4lized  N^n  the  sale.   As  of  the  examlTiaidjan__da.fe«7'^$211, 3  44 
was  out  si 
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Property  Care.  Inc. 


On   February    1,    1991^^^the'Tricensee  sold  Tts--inyestments    in   the 
following   portf  ol>cJconcerns   to   Property   Care"5<5r    $275,000: 


Portfolir6   Concern 
Interrr^tional  Trading 

Mipority  Man^gt^ment  Co. 

Total 


Investment 
$188,930  (P)+(I] 
(P)+(I) 


18,65 
36.428  (P 
$262,301 


)  +  (I) 


id  nc 


The  ]/icens/ee  made  a  $275,000  loan  to  finance  the  sale,  a1 
funds  v&Ts   disbursed.   According  to  the  Form  1031  sent  to\SBA) 
the  purpose  of  the  financing  was  for  "working  capital,  leverac^e 
and  /equipment. "   The  licensee  realized  a  $12,699  gain  on  tx 
sale.   Frurthermore,  the  investment  in  Property  Care  was  th^n  sbld 
to  QACDCf  in  June  1992  (see  Finding  1)  . 

Cole  Masonry  &  Construction.  Inc.  fCole) 


On  April\l2,  1991,  the  licensee  made  a  $400,000  loan  to  C9 
purchase  \he.    licensee's  investments  in  the  following  por^ 
concerns: 


Ol] 


PorfefoPio  Concern 
Mast^  Marketing 
Insurance  economists 
Total 


Investment 
$380, 622 

23.:pTr  (P)  +  (i; 

$400, 


+  (I) 


The  purpose  of  the  financing  reported  to  SBA  on  the  Form  1031  was 
"capital-bonding,"  but  no  funds  were  disbursed.   In  addition,  the 
licen«res.  realized  a  $923  loss.   Subsequently,  /TrT-JujTe  1992,  the 
licen«;ee  5,5ld,  at  cost,  its  investment  in  Cole^ba^CMTDC^  (see 
Finding  1) 


In  Ap: 
pori.j.1 


il  199 
lio  CO 


Midwest  Consulting  (Midwest) 

L,  t^e  licensee  sold  its  investments  in  the  ifolloA^ing 
cernsxtoNdidwest  in  exchange  for  a  $410 , 000  loan: 


I'ortf  ol  Lo  Concern^ 


Paul  Sales  Co.  (2  roans] 
Vfarren  Shell  Construction" 
Id  Country  Deli 

Total 


Investment 
$387,715  (P)+(I) 
15,004  (P)  +  (I)/ 
9,865  (P)+J 


The  SEA  Form  1031,  submitted  to  SBASl^y  the  licensee,  show^  the 
purpose  of  the  financing  as  "security^^^-bonding,  and  wopJcfng 
capitcLlJ^  hoyever,  no  funds  were  disburse?l-r — I  n  .  Jwrgi  9  92,  the 
licensee"S©J^,^~«^  cost,  its  investment  in  Midwest  to  CACDC 
(Finding  1) 
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Med-A-Corp 


On  February   12,    1991^^:tft«rT.icensee  acq 
A-Corp   coimnon   st-ockr-^r   $408,750.      In 
licensee   sold   iits   investments   in  the 
Corp: 


Portzolio   Concern 

McLiitire  N'uni^atcTEic  Auctions 

SQ<ithern   Fj 

Total 


The  licensee  reported  the  acquisition 

f  inapcin(/  with  the  purpose  being  "leas 

equiity.'Y  The  licensee  disbursed  no  funds 

common  stock.   In  addition,  the  licens 

on  the  sale,  and  as  of  the  examination  date  the  outstanding 

balance  for  the  investment  was  $408,750. 

Incredible  Closeout  fincredible 

The  llceiisee  received  4,666  shares  of  Incredible  common 
July  r5,  ^991.   In  exchange  for  the  equity  inter 
sold  its  investments  in  the  following  concern: 


PortXolro  Concern 

Littl^Ro"hlc  Clothier  (2  loans) 

Total 


Investmen 
$189,5i<r'(P) 
180, Jgo  (EV 
$370,  OOP 


The   Form   1031   submitted   to   SBA   showed   the   purpose   of   the 
finanarfc^ig   as    "leasehold   improvements,    f urnitu3^S7-~~-£ixtures, 
inventor^s.    and   working   capital."      However,    no   ruijds^Tej^ 
disbu]-sed   for  the  purpose  shown.      No   loss   or  gainVa^   ir^surred  on 
the  sale  of   che   investments,    and  as   of   our  examinatiori  dat^,    the 
outstanding  ba^nce   for  the   investment   in   Incredible  Wc 
$370,000. 

In   addition    bo  mi^la^if icaLlcn   of   the   above   sales,    the  lliceni?ee 
misclassif ie3   as    "LbansNto   Small   Business   Concerns   -   Loar 
(Account   170)    an   assi^meht   of   three   notes   to   the    licensee   by 
Compobello   Realty,    a   pobtfolMo   concern.       In   October   1986^,    the 
licensee   mad =   a    $14  9, 000    ioan   to   Compobello.      Compobelio    later, 
experienced    financial   probl^iiis   and>^n  January    1992^^^ssigned 
folloving   three   notes   to   the   I^censee~-irn-^ieu   o£_-J:fs   regular 
paymer  ts: 
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Amount  of 
Note  Assignment 


$  32,783 
28,114 
41,650 

$102,547 


Outstanding 
Balance  11/30/92 


i:y,  did  not  report  thes 


Maker 

R.&  D.  Lavens 
M.  Gilherp^n 
B .  &  J .  ^Bruce 

Total 

The  licsriisee,  proj 
as  finamcings. 


In  summary^  the  licensee  has  $1,251,564  of  investments  Kemaii 
on  its  books  which  were  misclassif ied  and  should  be  recorded 
account  ^20  "Notes  and  other  securities  received  on  sale  of 
pcrtfoli/o  securities."   In  addition,  the  $85,112  remaining\on 
Compobello  notes  should  be  recorded  in  account  221  "Other 
securities  received,"  in  accordance  with  the  SBA  Chart  of 
AccountE 

The  licensee's  president  explained  the  licensee's  actions, /in 
selling  \existing  investments  and  reporting  them  as  new  f  ii^ancjing, 
in  a  written  statement: 

B^aiise  of  the  poor  economic  conditions  for  this^art 
of  Nthes.  country  more  and  more  SBCs  who  do  busin^^  are 
requsirea  to  place  up  assets  or  commercial  siiiTety  in 
order\to\3o  business.   The  SBIC  was  able--^  provide 
this  ne^  \long  with  working  capital  fbr  "^Rrt^  by  t 
use  of  ortter  financings,  thereby  providing  financings 
for  more  SBCs  in  furtherance  of  the  Act. 


e  reason  some  of  the  financings  were  r 
orxginal  outstanding  balance  [i.e.  sold 
than><iie  licensee's  cost  basis]  to  the  new 
was  bec^se  the  board  had  valued  them  at  that  a^unt 
the  yearN:^fore  [i.e.  the  sales  price  was  based 


board' «; 


Licer. 


Mr.  H 
miscl 
these 
shoul 
trans 


le  sa 
assif i 

f  inam 
i  have 
fers  o: 


ed  from  the 
p2-i<e  less 


th€ 


portfolio  Valuation] 


€id 


d  he  dio" 

and  theNsar 
ings  as  othe^ 
explained  on  t) 
assets. 


.ize  the  financings  were 
3rocedures  were  followed  in/making 


;ings . 


He   further 
)31   that   the    fina 


id  that 
mgs   wer^ 


12 


4670 


Other  Matters 


The  following  obserycrCibns  are  noteworthy  Tt«ms  of  information 
that  are  significant  but  have  not  been  classif ifed^as  findings. 

Donated  Capv€al 


On  September  30,  1992-r'^Central  Arkansas  Coltimuuity  Development 
Corporaltion  (CACDiei  contributed  to  the  licenseeS^dical  Accounts 
Receivalble  in  tile  amount  of  $11,523,782  and  470, 73TNshares  Naf 
Natior/al  Builoing  Supply  Stock  which  had  a  closing  biX  price\  of 
$4. 75/ per  sKare  ($2,236,000)  as  of  September  30,  1992.  \The 
$13,759,7^2  contribution  of  the  assets  was  to  be  Paid-in\capi^al 
Surplus  to  the  licensee. 


3be] 


:al. 


hereafter,  on  October  8,  1992,  the  licensee  applied  fpr 
on  of  preferred  securities  from  SBA.   By  letter  dated 
28,  1992,  to  the  licensee,  SBA  denied  the  funding  rjsqu^st 
the  licensee  did  not  have  the  required  regulatory 

The  donated  capital,  which  was  a  non-cash  contrih/uti/sn, 
be  used  for  regulatory  purposes.   SBA  also  requested 
n  the  donation  from  CACDC. 


The  li6ens'tee,  in  correspondence,  provided  SBA  with  information 
regarding  C?\CDC  and  the  nature  of  the  Medical  AccounJ^  Receivable 
and  the  Natiorial  Building  Supply  stock.   The  liceps^  arguedV  that 
the  donateci  assets  should  be  allowed  for  levejUK^e  purposes .   sBA, 
in  a  letter  X^t^  December  1,  1992,  reiterated  its  position  thpjt 
the  non-cash  csiPftribution  cannot  be  used  as  regulatory  capital, 
especially  for  leveraging  purposes,  until  converted  to  cash. 

The  Medi<=5il  Accounts  Receivable  were  designate4TMWB  006107726-1 
and  TI[vm\00513527-122,  dated  September  18,  192,^7~~Trom  the 
Thompson  P^morial  Medical  Center  (located  in  Cal'ii:m-ni>^  The 
receivables  xxjnsist  of  current  accounts  due  from  in^vranc* 

ies,  gov^nment  payors,  and/or  patients  for  hearth  c^e  and 
it4d  servli 

firmed  theNredialvables  with  the  custodian.  First  Dimmiot 
ial  GrDup,  Abstriv<^  Texas.  First  Dominion  advised  that  tr 
ables  were  plabed  i^5^  the  account  in  the  name  of  Cemtral 
as  Com;nunity  Dev^opih^t  Corporation  on  September  yZ 9 ,  199(2, 
e  now  Ln  the  licensee' sNname  and  are  free  of  any^liens  ar 
ranees.  The  balance^^s  o^^^llovember  30,  1992  an^January/ 
93  was  $11,523,782, 


Nat 


ional  Building  Supply  stocXs^contribution  to  the  licensee 
scussem  in  Finding  1. 


We  di 
Anderson, 


e   donation   of   the   assets   witK~~ttr-: — TTfomas   W. 

ensee's   vice  president  and  president  of  CACDC. 
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Mr.  Anderson  said  he  would  not  discuss  CACDC's  source  of  the 
assets  donated  to  the  licensee,  saying  only  that  there  are 
companies  who  are  willjjig— tro"  donate  ^Tcrnds^for  economic 
development.   Mr.  Afi^erson  further  stated  tRat^  the  receivables 
are  guaranteed^fets  stay  at  the  present  balance. 

As  of  our  ej^mination  date,  the  Medical  Accounts  Receivable  were 
shown  on /til  e  licensee  sf-inancial  reeerdgas  Other  Receivables- 
Medical /fasset)  and^^-QtSnated   Capital  (paid-irT-^^pital)  .   However, 
the  470^737  shapes   ot   the  National  Building  Supplv  stock  nave  not 
been  recorded^/  As  a  result,  the  licensee's  financi^sL  records  do 
not  show  assets  and  paid-in-capital  as  reported  to  SB) 


The  /licensee's  president  said  that  because  of  the  possible  taj 
question /resulting  from  the  trade,  and  SBA  forcing  the  licensee 
to  sell  /the  stock  acquired  in  the  exchange  of  its  investments 
witlri  CAaDC  (529,263  shares — see  Finding  1),  a  loss  might  resullt 


:he 


donated 


;ale  of  the  stock.   Therefore,  the  board  felt  that  the 


proper  .iction,  to  best  protect  the  SBIC,  was  not  to  record  the 


portion  (470,737  shares)  of  the  stock. 


Portfoliqi  Valuations 

The  lioense'^  continues  to  retain  on  its  books  of  accoi. 
financings  yhich  appear  uncollectible,  and/or  where  Jrfie  sma. 
concern  rs  ivs  longer  in  business  or  its  existencg-^dannot  be 
determineov   IS^  these  financings  were  entirely^eserved  or 
written  off/\th&,  licensee  would  have  1  osses|  egui va  1  pn^*  '<-'-^ 
32  percent  of^rpproved  private  paid-in  capital.   The  following  is 
our  analysis  of  each  of  these  financings: 


Communication  Company 

In  February ^198 6,  the  licensee  made  a  $65,000  loan  ba  theNsmall 
concern.   The  xoan  balance,  including  accrued  interest\  as \f  our 
te\was  $61,990.   The  loan  has  been  delinq\ent 
wi^  rh^  last  payment  being  made  in  July  19! 

has  filed  ^Sor  bankruptcy  and  the  licensee  ha« 
depreciate^sth^sloan  by  $12,189.   Given  the  past 
the  loan  ancKthexuncertain  outcome  of  the  barikruptc]] 
more  approprr^e  to  fully  depreciate  the  la4n.   Mr; 
that  the  bankru^cy  ivad  just  been  filed  at  the  tir 
valued,  and  had  Tiot  hach^tiietime  to&v^uate  the/ 
He  further  stated  that  the  loan  Would  be  fully 
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Monitor  &  Environmental  Drilling  (Monitor) 


The  licensee  made  a  %l^.f-&OXr~loan   to  ^ElTe—SQjTcern  in  August  1989, 
In  January  1991,  tii^^icensee  refinanced  the"S^Qan  for  $82,850 
(included  capitarlized  accrued  interest  and  additional  cash  of 
$2,850).   NO/i^yments  have  been  made  on  the  loan,  and,  as  of  our 
examinatiop/date,  the  loan  balance  was  $82,850,  plus  B,ccrued 
interest. 


In  1992^  the  sma>2^concern  went  out  of  business  artd.  all  asd^ts 
were  9old.   TJre  only  security  remaining  on  the  loanN^s  a 

il  guaranty  from  the  principals.   Although  the  JSicens4e  has 
;iate(a  the  loan  by  $16,570,  given  the  past  historyXof  the 
no  «:urrent  financial  statements  to  substantiate  tha^  valye 
personal  guaranty,  and  no  other,  assets,  the  loan  shoi^ld 
d^reciated  until  substantial  recovery  has  occurred. 

Mr.  Hal4  stated  that  the  depreciated  value  was  based  on  wh4t  tjhe 
licensee  could  collect  on  the  guaranty  and  he  knows  that  ttje 
principals  have  personal  assets.   He  further  stated  that  he 
wait\ing  \f or  the  next  interest  due  date  before  taking  actio^ 

Med-A-Corp 

On   Febf^uarV    12,    1991,    the    licensee   acquired   29,100   shai^es   o^  Med- 
A-Corp   commbn   stock   for   $408,750.      In   exchange    for   the   stocJf,    the 
licensee  \^old^  its    investment    in   two   concerns    as   {ii^ussed    ii 
Finding   2 . 


The    licensee's"^iles    showed   that   the   concern   was    located   in   El 
Paso,    Texas.      We   obtained    information    from   a    credit   report   which 
showed   the   name   was   unknown   to    local    authorities   or   directories, 
and   tire  Texas   Department   of   Revenue   h^d   no    lipfe-ijig   for   the 
businpssV     The   concern   supposedly   develops   medicai^^if tware. 

Lnb   the   examination,    we   requested   a   telephone   nurabier   f~br   the 
rn    in   oroiar   to   confirm   the    investment.       Subsequent:   to\)ur 
te   exan  rimtion   date,    the    licensee's   president   provided 
lone   ni.mber.   \However,    when  we   called   the   telephone  numbter, 
irned    it   haovbebn   disconnected,    and   there   was   no   lifting  \in 
o,    Tej^as   f or^li^ea^-Corp. 


Becau  ;e 


ere   unable^^  dtsnfirm   the    $408,750    investmerit   and 
stances   regardi.ng^the   existence   and   viability   of   t^e 
believe   the   equity   ihv^tment   may   be   worjifiless. 
facts,    we   believeXit  woulr^-^^emoreappropriate   tc 
iate   the    investmentN^ntil   the~TTcerisee   can   esta^ish 
of   the   concern. 
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In  suiumary,  the  licensee's  potential  portfolio  losses  would 
amount  to  32  percent  of  the  licensee's  private  paid-in  capital, 
calculated  as  follows; 


Concern 

ConunurKlfcation   Company 

Moni;Kor 

Med^A-Corp 


Total  um^^orded  potential  losses 
jalized/^rnings  11/30/92  (offset) 
TotaVas    of    11/3  0/92 

Paid/in-Capital   as   of    11/30/92 


Outstanding   Investment 

$         61,990^)     &     (I) 
86,276    (P)v  &    (I) 
18,7  50     (E) 
$       557>ea6 
-    102,22! 


$     M54,791) 
1,406,310 


Pot/Sntial  losses  as  percent  of  capital 

(Pi    &  (I)  Principal  and  Accrued  Interest 
(EJ  Equity  Investment 

iditiion  to  the  above  investments,  we  could  not  satisf aitoi^ily 
i^tain  the  viability  of  one  concern,  although  we  did  S9eak/+"T 
identifying  himself  as  the  principal  (Autometric 
an^  the  loans  to  another  concern  may  be  overvalued  (Castle 
t\loop) .   These  two  investments  are  discussed/below/ 

Autoir.etrics ,  Inc. 

As  discussecixpraviously  in  Finding  2,  the  1  H'jtp'I'^pp  '^'"'"i  *• 
investment  in  rnree  portfolio  concerns  to  Autometrics,  Inc.,  for 
$330,300.   In  exchange,  the  licensee  received  a  $150,000  note  and 
acquired  490  shares  of  Autometrics'  common  stock  for  $180,000. 
Thesep*^re  also  the  outstanding  balances  as  o^—the  examination 
date. 

Autometrics ^xaccording  to  the  background  inf ormationXin  t? 
financing  filev  was  involved  with  the  brokerage  and  restoraVion 
of  exotic  ar  ONCo^ectable  automobiles.   The  licensee's  Vinanolng 
files  showed  tr^t  Autometrics  was  located  in  Nixa,  Missouri.  \we 
obtained  inf  ormat^nXfrom  a  credit  report  which  showed  tme  name 
was  unknown  to  loca-1  ab4^orities ,  and  none  of  the  local  or  state 
authorities  had  any  r^o^^on  the  business.   The  licensee's 
files,  howe\er,  did  coh^inxa  financial  statement  dated/July  1, 
1992,  showirg  net  worth  o<  $8^2.,  271. 

Becau:;e  the  financing  file  di>i  not  ^ORtain  a  te_lgph6ne  number/for 
the  concern,  we  requested  the  csjT^cern'  s  telephone  number  frqm  the 
licensee's  president.   SubsequentN;o  our  on-site  visit  of 
licensee,  the  telephone  number  was  pr<jvided,  and  we  attempted  to 
contai^  the  6:oncern.   However,  when  we  c^tiled_the__teier^one 
number7'~-~w^recK^ed  a  recording  which  did  not  identify  the 
business,  p^r^^rtv,  or  the  telephone  number.   We  left  a  message 
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informing  the  person  of  the  nature  of  our  call  and  a  request  to 
return  our  call.   On  February  IR,  i992^^Mr.  Harry  Howard,  who 
represented  himself  to-43€''''theconcern^T~"prii3cipal,  returned  our 
call  and  verballv,.<r6nfirined  the  investment. 


The 

/Lice 

a   $] 

/oo,o 

who! 

ly  i 

the 

loaii 

and 

$15!! 

aboi 

t    th] 

and 

linti] 

not 

beeri 

Because  we  w^el-e  unable  to  confirm  the  licensee's  in^?^tment  in 
the  concerjr  from  outside  sources,  we  have  no  assurance\as  to  the 
concern's/viability  as^-an—On^going  conCBrR,.^xcept  for 
discussion  with  Ai;fe<3metrics'  principal. 

Cagtle  Sewer  and  Water  Corporation  (Castle 
jQuthloop  Construction  Company  fSouthloop) 

ee  made  a  $150,000  loan  to  Castle  in  February  iS87,\and 
0  loan  to  Southloop  in  October  1987.   Southloop  iis  a 
ned  subsidiary  of  Castle.   As  of  our  examination  oatel, 
balances,  including  delinquent  interest,  were  $221,39  3 
870,  respectively.   The  loans  have  been  delinquent  fo:r 
ree  years,  no  payments  have  been  made  since  June  19S 
rest  continues  to  accrue  on  the  loans.   The  loans 
depreciated. 

The  reason  for  not  depreciating  loans,  according  to  the 
licensee 'k  president ,  was  the  concern's  strong  collaterj 
position.  NAccording  to  an  August  1990  appraisal,  the/water  yknd 
sewer  sy^env.  had  a  value  of  $1,542,641.   The  licen^^e  held 
second  lian  mortgage  position  behind  the  firstj^ir^  holder 
(Madison  Sayings  and  Loan  Association,  which-'^ailed)  .   The  f  ir$t 
lien  holder' s\ipfeins  are  now  held  by  the  ResiLluLiun  TiuL.t- 
Corporation  (RTC) . 

The  concern's  1991  tax  return  showed  total  "mortgages,  notes, 
bondsr^>^able  in  1  year  or  more"  of  $659 ,  878 .  r~~SASed  on  the 
appraLsaKand  the  outstanding  mortgages,  there"-«^ms~~"<o  be 
suf  f  i  :ientN:ollateral,  if  assets  were  sold.   Howev'er,  the  asset 
were  lot  being  sold  and  collateral  alone  should  not  oe  thes 
deter  nining  ^^abt^or  for  valuing  loans  which  are  three  y^s^ars 
delinjuent 

Mr.  Hile  s 


pavme 

i   RTC 


id  he  "XnovJs  that  ue  will  be  able  to  collect  the  loaVis 
knows  thh.  petsple  and  the  concerns'  operation.!  Also) 
have  beerNmadfevbecause  of  the  concerns'  problems  with 
to  the  faiihre  oC^^the  first  lien  holder,  an^  payments 

once  the  problems\^e  resolved.   He  further  state< 
not  want  to  depb^ciar"&<the  loans  because/of  the  tc 


We  be  Lieve  that  the  licensee  shoul>ik^onsider  the  delinquen«Jy 
facto::  and  depreciate  the  loans,  by  &onie  amount ,  to  reflet  the 
collection  pnpblems.   The  licensee  canna&"~-be-_certa_L«''i^at  it  will 


be  able 


Lect  100  percent  of  the  loans. 
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EXHIBIT    1 


CAPITAL   MANAGEMENT    SERVICES.     INC. 
Unaudifc&d'"^:foroparative  ^Balraftce   Sheet 


Loans     / v^ S  1,048,  11  J~*\$    2,  842^297 

Debt   securities 

Equity   int/erestsX 1,191,740*        iyH9,2^0 

Assets   acgu-red/in   liquidation    \67 ,  52\4 

Notes   andr  othet   securities 

Unrealized   appreciation    (net   of   depr.) .  f28,759)            fl6i}, 15^) 

Tctjil        /                                                                              $  2,211,094       $    4,169V00- 


rial   balances   provided   by   the    licensee. 
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EXHIBIT  2 


SCHEIKfLE  OF  OFFICERS.  DIRECTORS  MID    SHAREHOJ^DERS 
NOVgMDEr<  30.  -4^93.2 


Davia  L.  Hade,  president  and  director 

Thomas  W./ Anderson,  vice  president, 

sistant  secretary,  chief  financial 
o4ficar  and  director 

III,  treasurer  and  director 

Ivory,  Jr.,  secretary  and  director 

Hale,  shareholder 

Dennis,  shareholder 

issued  and  outstanding 
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U'Tie  aOCK  UMANSAS  73307 


April  20.  1993 


Administration 
-8th  Floor 


Re:  Response  to  your  letter  dat 


containing  33  pages,  to  your  lett 


^requested  and  as  we  have  previously  agreed  cty  rpversp  the 
Lons  with  the  CACDC  we  have  enclosed  copied  of  the  documents 
to  reVerd«,  also,  facsimile  transmitted  on  Apr>i  14,  1991^   Upon 
your  approval  of  the  documents  and  the  ex$c«tion  of  sane  rhould 
meet  the\requirements  of  Finding  1.   Also  please  fjnH  pnr1n4prl 
the  resigL^axion  of  Thomas  Anderson  as  Vice-president  and  Board 
member  of  the  Licensee. 


This  is 
ding.   The 
proves  is 


Finding    2 

THe    l^K^nsee   vigorously   denies    any  misrepres 
al|solut^>]^y  absurd   since  previous   audit  made  no  !■ 
iiiconsisteii^y  where   one   audit   approves   and   the   nex" 
fusing   ikrre^rable   harm   to    the    licensee 

.et:er  ref^T^    to   these   financings   as    "Sales"   or 
is   no   doiijjmeHt  or   evidence   of   a   Sale   or   Trade    ih   any  \)f   these 
:infes.      The\doc^ents    are   "LOAN  AGREEICNTS   AND   STOCK  PWCHASE 
JREEMENTS"   between.  "Lfecvdor"   and   "Borrower".      The    de^inicioi   of 

or   "Trade"   asNuse^Kty   the   Courts,    Commercial  /4nd   Governmental 
r  jughout    the   Unired  >iiates   are    to   constitutg^a    "Saley"    there 

parties   standingNto   eati^other   in  relati^oti  of   "Buyer"   and 
".      A  "Sale"    is   a   cbm:ractbe6weeiL_Xwe-"^rties ,    called,    re- 
eLy   the   "SELLER"   and   tij^  "BUYER".      "TRADE",    is   no/ a    tech- 
wprd  and   is    ordinarly  u^^   in   that   of  exchanein^commodities 


iT?  DidtxaC  JlLCcnxit  unJcx  tfit  <Sna£[  Suiinzii  On<ji>lmint  c~fet  of  ig^S 
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To  be  consiscanc  in  your  incerpercacion  that  ONLY  CASH  may  be  used 
in  ANY  and  ALL  assistance  Co  disadvantaged  small  concerns,  for 
example  it  would  require  an  SSBIC  to  place  up  ONLY  CASH  when 
guarancing  a  loan.cji^eerr^ct: ,  bon<nrr--arvv  other  assistance.   If  this 
is  your  interperifjtion  then  it  should  bepL^ced  in  writing  and  made 
a  part  of  t>«^rules  and  regulations  where  cortg^ss  and  other  inter- 
ested parjE^es  may  have  the  opportunity  to  commerrc^  on  such  interper- 
tation, 

The  aiee  ting  of5^5ruary  19,  1993  I  indicaffe^to  you  tftat  it  was  the 
boa/d '  s  posLelon  that  these  financings  were  in^^X^eping  \7ith  your 
po/icy  thac  all  SSBIC  financings  should  be  cash  e^ivalerit  and  that 
the  boarjd^  felt  this  would  put  the  licensee  in  a  better  pol^ition 
towards/ those  ends 

[!ommunication  Company  -   The  board  advised  the  auditorXthati  full 

depreciation  was  it's  intent.  \The\  board 
agrees  . 

•led-lA-Corp 


This  financing  has  been  satisified  in  ful] 
Vutotietrics  -   See  Attachments 


;tl\ 
ichl 


Sewer  and  Water  Corp, 
)op  Construction 


See  attachments 

Interest  will  no^3r6nger  He   accrued  on 
these  loans,  js-re  take  your  letter  as 
a  directiye^'from  SBA  althmigh  this 
may  creajte  certain  Ipg^l  p-rKhiomc 
for  the  licensee  in  protecting  its' 
position. 

Ar4<^nsas  is  located  in  the  Mississippi  Delc^Region  designated  by 
tiie  vniced  States  Congress  as  one  of  the  rtAtio?»~I^  most  econcomically 
stressed  areas. 


Tljie  avera^«  Arkansas  disadvantaged  small  concern  fiss  a  "^oss  annual 
income  oEf\le~as  than  $50,000.00.   Your  new  reprctingXrequ^ements 
will  cost  Dt^^^vpical ,  small  disadvantaged  business  Between  $3,250.00 

id  $5 ,  000.  O^a  year  to  --• nply.   In  Arkansas  this  means  the  typical 
d ^ advantage d  &(^ earn  must  spend  from  15Z  to  20Z  of  ilts  grass  income 
compliance.   >his\eliminates  most  Arkansas  disadva/ntaged  concerns 


firm  participating^ 


Wliile 
f(j)r  lar_ 
sipall  di 
another 
advan 


program. 


copiplex   and   expehsiveNr^proting   requirements/may   be   justified 

gje   business    conceV^js ,    the-sfare    totally   ip^propriate    for    the 

advantaged  business.      The'^tro^rd-  feetlthac    this  /is    just 

example   of   systematicvHiscrimination   that    is    keying   dis- 

d  concerns    from  recei^Hqe   financial   assistant 
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We  have  enclsoed  a  graph  chat  will  issuscrates  SBA's  record  with 
minority  firms  over  the  past  decade.   There  is  no  doubt  that  SBA 
financings  shifted  tolaxspr , — Le.is_reacially  diverse  firms  during 
this  period. 

In  the  pas,E^two  years  your  reporting  requirements  for  the  SSBIC 
of  the  s^aall  concerns  has  incre:ised  the  licensee^^expenses  from 
$2,700/00  per  year  to  maybe  as  high  this  year  of  3^,000.00.   The 
taciCMnessage  in  cbis— ?hitt  is  to~strrf«^,.^nding  toward,  larger, 
mora'  success ful-''concerns  :   In  other  wordsT^^^andon  th^  SSBIC 
mi /s  ion. 

SSBIC '  s  charge  under  the  ACT  to  financially  as^st  Disadvantaged 
Jmall  jZoncems  who  may  be  deprived  from  participating^  in  t;he  Free 
Enterprise  System  is  being  selectively  destroyed. 


Capital-Management  Services,  Inc. 


By. 


\President 
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AGREEMENT  OF  REVERSAL 
April  13,  1993 


On  or  about  Jun^--ir^  1992,  an  aasignnent^^vas  enter  into  by  and 
between  caplt^ManageBent  Services  Inc.,  an  Arfca^isas  Corporation 
hereinaf  t^  known  as  "Capital"  and  Central  ArkariKas  Community 
Developi^nt  Corporatlonr7''lih  Arkan8aB-T»©t„^or  profit  borporation 
hereinafter  kp«rtm  as  "CACDC"  whereby  CACD^~^-4<ould  assign  and 
transfer  to^apital  $2,514,000,00  in  publicly  trad^id  stocJc  of  at 
le^t  Hh^DiiQ  quality  in  exchange  for  certain  assets  hel^a  by  capital 
as/  more'  specially  set  out  in  the  Assignment  attach  H^retd^  and 
marked/ "Exhibit  A"  and  made  a  part  hereof  by  reference 

iat  in  September  30,  1992,  CACDC  did  infact  transfer  to  Icaplltal 
^3  shares  of  National  Building  Supply  stock  at  $4.75  j   shMre. 
parties   have  held   their  respective   assets   intact   as 
transferred. 


It  is\th^  desire  and  agreement  of  Capital  and  C^ebc  thait  this 
transaction^^e  reversed.  Capital  hereby  trans^«fs  5,293  shA^s  of 
National  ^Uil^ing  Supply  stock  to  CACDC  a^  CACDC  hereby  assligns 
and  transfers  all  assets  as  more  specially  shown  in  Exhibit  A  to 
Capital. 


IN  I  WITNESS  WHEREOF,  the  parties  hereto  have 
this  Agreement  the  date  first  above  written. 


and  entered 


ARKANSAS  COMMUNITY  DEVELOPMENT  CORPORATION 


BY: 


CAPITAL-MANAi 


Presidentn 
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AGREEMENT  OP  REVERSAL 
April  13,  1993 


On  or  about  Sept^attJer  30,  1992,  a  Contributton  Agreement  was  enter 
into  by  and/between  Capital-Management  Services^im:, ,  an  Arkansas 
Corporatism  hereinafter  known  as  "Capital"  and  Cei^al  Arkansas 
Community  Developm^nt^^Corporation ]  ffn — Arkansas  not  ^or  profit 
corporation  hereinafter  known  as  "CACDC"  wImieot>y  CACOC  would 
contfribute  y1^  Capital  470,737  shares  of  National  m\llding\  Supply 
stack  and  medical  accounts  receivable  as  designated  as,  TMWB 
Oc/61077/26-1  and  TMBW  00513527-122  dated  September  18,  1^92, 


It  wa^  the  hope  and  desire  of  the  CACDC,  with  the  approval!  of 
that  [Capital  would  be  able  to  sell  the  assets  for  cash  and 
tl^osel  funds  for  flnanoitil  assistance  to  the  disadvantaged 
businesses  within  the  Mississippi  Delta  Region, 


It  i'^  the  agreement  of  Capital  and  CACDC  that  this  tr^sacyion  be 
reversed X  Capital  hereby  transfers  470,737  shares  of  National 
BuildinVsu^ly  stock  and  medical  accounts  receivable  as  designated 
as  TMWB  00X10^726-1  and  TMBW  00513527-122  ^ted  3ep^-f*mh«»'-  m ,  Itqq-? 
to  CACDC  and  CACDC  hereby  acknowledges  and  accepts  said  assets  as 
is  of  September  30,  1992, 


IN 

thi 


HITNS^S  whereof,  the  parties  hereto  have  ei 
6  Agreement  the  date  first  above  written. 


nd  entered 


TRAL  ARKANSAS  COMMUNITY  DEVELOPMENT  CORPORATION 


BY: 


CAPITAL-MANAi 


President 
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8604  W.H  Burges 
El  Paso,  Texas   79925 


L.  Hale,  President 
il-Manageaent  Services,  Inc. 
forth  Grant 
Rock,  Arkansas  72207 


ItVLs  with  regret  that  I  sutait 
and  director  of  the  corporation.   litis 
fact  that^Bost  of  ay  tiae  is  now  spent 
feel  I  sanjxmt  positively  continue  to 
I  have  eh^oytai^  ay  association  with  the 
■uch  succe: 


Sincerely, 
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SUMMARY; 


CAPITAL  MANAGEMENT  SERVICES, 
LITTLE  ROCK,  ARKANSAS 

tsH-wcn— e^T-oe  -  5  2  0  7 


INC. 


Non-cash 
contribi 
of  Xi^s 
w 


:her 


obtain 
capital. 


assets^jufTP — contributed  to  CMS  '"a^  a  capital 

n  that  were  represSnfeed  to  be  free  and  clear 

and  encumbrances.    It  is^-questionatole  as  to 

this  representation  was  correcb^^  CMS  a.ttempted 


leverage  from  SBA  based  on  this  increase  in 


Licensee  transferred  certain  assets  to  an  as^ocifeite  in 
exchange  for  stock  which  was  represented  to  be\  non- 
restricted  stock  listed  on  NASDAQ.  The  stoik  is 
restricted  and  not  listed  on  NASDAQ.  The  valu^  o5  this 
stock  is  questionable. 

We  have  attempted  to  obtain  the  source  of  th«fc  donated 
assets  without  success.  Therefore,  the  matten  has  been 
referred  to  the  Inspector  General  for  investigati/on. 


^CMS  is  a  Specialized  SBIC  that  was  lip^sed  onl3/14/79 
id  it  has  $1.4  million  in  private  capital  an4  $3.4 
million  in  SBA  leverage. 


In   June   1992,   Licensee   initiated   two  non-cash 

transactions   with   an   associate   (Central  Arkansas 

Community  Development  Corporation)  which  were  not 
consummated  until  September  1992  iP^-----,,^^^ 

It  accepted  a  pool  certif icate~b^ke^\by  medical 
\^    receivables  valued  at  $11.5  millio>K  an^^National 
Building  Supply  (NBS)  stock  valued  at\  $2 . J\ million 
v^s  a  contribution  of  non-cash  asseCte  which  was 
presented  as  an  increase  in  private  capita\l . 

I^icen^^  received  NBS  stock  valued  at  32.5  milllion 
foir^^rb^n  assets  held  by  the  Licensee  which  were 
reported  Dvthe  Licensee  to  be  of  comparable  vjalue. 

In  October  19^,  Licensee  applied  for>/$6  million  of 
leverage  in  the  \^rm  ot--pceferred..,*t6ck  based  /bn  the 
capital  increase  consummated  in  September  1992./ 


On  December  8,  1992, 


jsee: 


Was  reminded  that,  as  a  matter  of  policy,  SBA  does 
not  leverage  capital  contributed  in  the  form  of 
non-cash  assets  until  such  assets  are  converted  to 
cash. 
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Was  advised  that  an  examination  of  the  Licensee's 
operations  would  be  needed  before  any  leverage 
could^Jaa— providea . 

^as  advised  that  approval  of  dirsj^sition  of  assets 
to  an  associate  would  be  conditioned  on  the 
Licensee  converting  the  NBS  stock  iirbq  $2.5  million 
of  cash  Mithin  120 


fas   advised   that   the   $6 
application  was  being  returned 


leverage 


On  December  9,  1992,  SBA  agreed  to  accept  a  ^1 . 4  inillion 
leverage  application  based  on  the  \liceVisee's 
representation  that: 


the  medical  receivables  were  free  and 
liens  and  encumbrances  and 

the   licensee  would  dispos 
received  in  exchange  for  Li 
days. 

On  March  11,  1993,  the  Examinati 
was  issued.   Among  other  things 
able  to  determine  the  source  of 
\examiner  reported  that  there  was 
the  Licensee's  management  to 
\cerning  the  source  of  the  do 

On  March  26,  1993,  an  examination  letter  was  sent 
advising  the  Licensee  of  the  results  of  the  examination 
and  stating  that  the  leverage  application  would  not  be 
processed  until  the  regulatory  i^a^te&s  were  resolved. 
The  letter  also  provided  the  Licensefe^-^other  opportunity 
to  explain  the  source  of  the  non-cash  ct^sets^ 

.OnN^pril  23,  1993,  SBA  received  the  License's  ^sponse 
le  Examination  letter.  Answers  to  que^stions 
cortqer^ving  donated  assets  were  not  providedl  Instead, 
the  Hjicfe^see  stated  that  they  would  reverse\  the 
transactions,  and  that  no  explanation  should  bql  necessary. 

On  May  5,  r9i53,"Xhe  matter  was  referred  to  yhe  Off-ibe  of 
Inspector  Genexal  r<?r  investigation  with  the  expectation 
that  the  sourbe  of^M^ie  contributed^tssets  wiAl  be 
identified.  Lic^qsee  was-— adyiafid^-tifat  they  were  not 
responsive  to  the  examination  letter  and  that  the  matter 
had  been  referred  to  rke  Ijispector  General. 
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Joseph  L. 

DirectprT'  Office  of  Investment 

lyllis  E.  Dawson 
''Chief  Area  II,  Office  of  Investment 


erson 
€ial  Analyst,  Office  of  Investm^ 

SVB^:  /Cfapital  Management  Services,  Inc. 

License  No:  06/06-5207 

norandura  is  to  provide  a  chronology  of  events  reg^rdirtg  the 

JSBIC's  application  to  SBA  for  preferred  stock  leverage  and 

referral  of  this  matter  by  the  Investment  \Division 

^y   5,   1993     to   SBA's   Inspector   General   (IG)  I  for 

:igative  evaluation. 

CHRONOLOGY 


Following  a  review  of  this  matter  by  2BA's  /Acting 

^Administrator,  a  letter  is  sent  to  the  licensee  (setting 

[,orth  SBA's  decision  to  refer  the  matpert  to   SBA'Sy IG  for 

investigative  evaluation  and  a,^iiremorandum  requfe^ting 

5ucX  an  evaluation  is  transmitted  to  the 


April  23 


Apr 


Apr 


il  19 


LI  14 


The  Office  of  Investment  (01)  receives  a  letter  from  the 
Licensee  responding  to  01 's  examination  letter  dated 
March  26,  1993.  Answers  to  questi^jog^oncerning  donated 
assets  are  not  provided. 

BA  sends  a  letter  to  the  Licensee  statihg  it^i^  willing 
tb^^review  and  comment  on  the  agreements  of  reversal  in 

orm^tion  with  our  review  of  the  Licensee '  syrespx^nse  to 
OlX^  lamination  letter  of  March  26,  1993, 


Licence  ""^nds   to   01   a   facsimile   transmittal 
,d  a>?reements  of  reversal  for  SBA  approval. 


AprlLl  7 


April  1 


of 


The  Associatev^dmSqistrator  for  Investment  s/^nds  a  letter 
to  Ms.  Kathy  n3.  MteCoy  responding  to  h^  request  to 
President  Clinton  for^-ass^i  stance  conpefriing  financing 
from  an  unidentifi^ 

eterson  telephones  Ms.^MqCoy  to  inquire  as  toxthe  status 
f  her  search  for  f  inanbliig.   In  the  cocfrse  of  the 
nversation  certain  statements~"~aTe  matTewhich  suggests 
^^<the  assets  donated  to  the  Licensee  are  not  free  and 
ctfear?  of  encumbrances  as  has  been  represented  by  the 
Licensee  in  its  leverage  application. 
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March  26 


March 


Feb. 


199:» 


Dec 


Declr 


18 


01  sends  to  the  Licensee  an  examination  letter  and  a  copy 
of  SBA's  Examination  Report  dated  March  11,  1993  for  the 

2  4 -month  pef-iorr"'ehded  N  oTembei:  3  0 ,  1992.  OI's  letter 
stated^-^rhat  the  Licensee's  Mart:h^^9th  plan  was  not 
acc^ffCable  and  01  is  withdrawiri^v  the  Licensee's 
ap^ication  for  $1.4  million  of  pref erredsStock  leverage 

'mitil  the  regulatory  issues  are  resolved.  \^ 

The  Acting  Director  of  SBIC  ^ExajninationsX  s-^nds  an 
Examination  report  on  the  Licensee  to  Ot,  The  transmittal 
letter  states  that  "We  believe  the  donati^  and  6ncchange 
assets  raises  serious  questions,  such\as  po\.ential 
conflict  of  interest  transactions,  which  w^  could  not 
pursue  because  of  Mr.  Anderson's  refusal  to  ^nswer  our 
questions  regarding  CACDC's  source  of  the  stock  and 
accounts  receivable.  Without  additional  information,  we 
believe  the  potential  for  undisclosed  material  facts 
exists  in  the  transactions,  including  the  potenpia](  for 
illegal  activity." 


A  letter  from  the  licensee  to  SBA  dated  March  9,1  1993 
indicated  tnat  the  licensee  intends  to  sell,/ with  SBA 
approval.  National  Building  Supply  stock  and  medical 
accounts  receivable  over  a  period  of  sixy^o  eighteen 
months . 

D^id  Hale,  president  of  CMS  met,-w<€h  Wayne  Fore"h>,  Ned 
erson,  Joseph  Newell,  Phv:^is  Dawson,  and — Walter 
Pdt^rson  of  the  Investment  Division  at  SBA  headquarters. 
The  purpose  of  the  meeting  was  to  discuss  the  licensee's 
leverage  application  and  the  concerns  which  have  been 
raised  as  a  result  of  processing  tha^application  as  well 
as  those  which  have  developed  in  ■thecourse  of  a  recent 
SBA  examination. 


H^e  stated  that  he  wanted  to  reverse  the 

s^^  to  an  Associate  (the  NBS  transaction) 
ca^ta^L  transaction  in  an  orderly  fashion.  H 
to  senov  a  lett--^^-  to  SBA  for  our  appro 
licensse' SNplan  to  reverse  the  transactions, 


sp 


and 


tion  of 
onated 
e  was  told 
1  of,  the 


A  conf identialNnemo^~a;Tdum  outlining  certain  transactions 
which  should  rec&l^®  sJ^sQial  attentionvas  sent  from  01 
to  the  examiner  inXhe  SanFr^ftoiseo-iJistrict  Office  who 
would  be  responsibleXpT  the  forthcoming  examii^ation  of 
the  Licensee. 


The  licensee  submitted  an  applicc 
referred  stock  leverage. 


il.4  million  of 
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Dec. 


01  sent  a  letter  to  the  licensee  agreeing  to  accept  a 
fully  executed  leverage  application  package  subject  to 
the  understandingg-  that  -tiie,jnedical  accounts  receivable 
trans  ferped^to  the  i.  icense^~~--£^m  Central  Arkansas 
Commuirir€y  Development  Corporation  t'M^ACDC")  are  free  of 
li^fis  and  encumbrances  and  the  licenseexwould  dispose  of 
rertain  assets  received  ^^rom  an  Associate  t<3r  cash  within 
120  days. 


Dec. 


Dec 


Oct.  28 


Oct 


MeetincT^t  SBA  with  James  Hall  IIl7"~~<l45ector  df  Capital 
Man^^ment  Services.  Present  from  SMx^  Foren\  Klapp, 
/son  and  Peterson.  Capital  Management's  preferred  stock 
ipplication  for  $1.4  million  was  discussed.  \  Foren 
repeated  that  it  is  SBA  policy  not  to  leverage  non-cash 
assets.  A  new  examination  is  required  because\  the\  last 
exam  is  two  years  old. 

01  sent  a  letter  to  the  licensee  concerning  $13 . 8\  million 
of  assets  donated  to  the  Licensee  stating  the  agsets 
would  not  be  recognized  for  regulatory  capital  purf 
until  converted  to  cash,  and  approval  of  the  disposition 
of  assets  to  an  Associate  was  conditional  on  these  assets 
being  converted  to  cash  within  120  days.  /OI  /again 
returned  the  $6  million  application  for  preferred/ stock 
leverage  because  of  insufficient  private  capital, 

01  sent  a  letter  to  the  licensee  agaJjT'  returning  its 

^ferred  stock  application  because  thelicensee  do^  not 

the  requisite  amount  of  .regulatory  capital]  for 

0^0,000  of  additional  leveragle-r- 

01  returned  the  preferred  stock  application  to  the 
licensee  because  it  did  not  have  the  requisite  amount  of 
ilatory  capital  for  $6,000,000  o^~~add4^tional  leverage. 

rmation 


on  of 
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//v>/  o- /-/ 


BY    FAC£ 


fILE   AND   MAIL 


W 


rcENSE    No\  06/06-5207 


'Mr.  David  Hale 
President 

Capital  Management  Services,  Inc. 
19 ip  North  Grant,  Suite  200 
Litjtle  Rock,  Arkansas  72207 

Dealr  Mr.  Hale: 

^re  in  receipt  of  your  letter  dated  April  20,  1993/  responding 
's  letters  dated  March  26,  1993  and  April  19,  7993 7  In  this 
r^gaiM,  we  have  the  following  comments: 


You  sulamifcted  the  following  agreements  between  the  license^  and 
Central  iVrk^nsas  Community  Development  eerporatrton  (CACDC)  for 
SBA's  apprmral  in  order  to  meet  the  requirements  of  Finding  1: 

1.    An  unexecuted  "Agreement  of  Reversal"  between  the  Licensee 
and  CACDC  with  respect  to  a  "Contrib^tioR^^reement" 
^executed  by  such  parties  on  or  about  septemBer:^  30,  1992, 

AnNwiexecuted  "Agreement  of  Reversal"  betwee>i  the\Licensee 
and  O^CDC  with  respect  to  an  "Assignment  Agree{nent\  executed 
by  r^ctKparties  on  or  about  June  1,  1992, 


A;s  we  irdic2kt«d 
1)93,  SEA  wouli 
oiir  reviev  of  th^ 
March 


our  letter  to  the  Licensee  dated 

the  above  agreements  in  connedt 


msee's   response   to   SBA's   examii 


unable 


26,  1993.  ^we' 
a^reemenlts,  because  rt^e 
not  include  answers  to  xhe 
letter  of  March  26,  1993  >inder  FUm^ng  1  con 

jjf  National  BuildingN^pply,  inc.  common 
ledical  accounts  receivable  ($11,532,782) 


/th 


ng   th 
stock 


ril 
ion 
tion 

Jtith 
letter 

ese 

199 

i   did 

mina, 
and 

cion 

000,000 

the 

Fvirthermqre,    despite   repeated   reque£ 


:rom  SBA. 


licensee  has 


unwi\ling  to  provide  a  full  explanation  regarding  the  issues 
raise3~-iti^^h€  Examination  Report  under  Finding  1.   Consequently, 
this  matte?~S«?s  been  referred  to  SBA's  Inspector  General  for  an 
investigative  evaluation. 
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Finding  2 

Acceptance  o^''che  licensee's  argument  that  the  UMnsactions 
referred  tcrin  the  Examination  Report  should  not  bfesrecorded  as 
"Notes  ana  other  securities  received  on  sale  of  portfolio 
tes"  requires^proofthat  "f inaTtcia4assistance'\was 
»d  to  the>ntall  business  concerns.  SBX^-is  willing^to  review 
whicir^demonstrates  that  the  small  busirtiB^  conce^rns  have 
the  pojxf olio  securities  in  question  to  promote  theii 

expansion  and  modernization,  as  contemplated^y  thdj  Act. 


licensee's  letter  of  April  26,  1993  states,  with  re 
i-A-yorp,  that  "This  financing  has  been  satisfied  in 
provide  SBA  with  copies  of  the  documents  showing 
condit/ions  and  dates  of  such  satisfaction  including  proof  \  of 
d4posj[ts  for  any  cash  received. 

amination  letter  request,  that  interest  no  longer  b 

on  the  Castle  Sewer  and  Water/ Southloop  Construe 

was  not  intended  to  create  legal  problems  for  the 

.  The  request  was  intended  to  avoid  full  income 

ion  on  a  delinquent  loan.  The  licensee  is  able /to 

in\an  interest  receivable  on  its  books  by  foll9wing 


mstrux 
SBICs  0 

Please  dir^ 
Peterson  at 


IS  in  Appendix  II  to  Part  107  -  Chart  of^ 
iccount  Nos.  143  and  144) . 


bank 


iny  questions   regarding  these  matters   to  Waltei 
r02-205-7594. 


Sincerely 
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CAPITAL  MANAGEMENT  SERVICES,  INC, 
1910  N.  GRANT 
LITTLE  ROCK,  AR   72207 


TEL^OPIER    TRANSMITTAL    ^NFORmTIOr^    Sid£ 


DATE       >}^y   5.    1993, 

NUnBEl?  OF  PA^SQ  INCLUDING  COVER) 2 


oseph  L.  Newell 


Small   Business  Administration 


FROM 


COMPANY 


2)  205-6959       voiCE  tt  (202)205-6510 
id  L.  Hale,  President 


ital -Management  Services,  Inc  , 


TELECOPIER  ttM  SOl  )•  6.64-6302 


MESSiiGE: 


NFORMA'ION 


OF  THE 

CCJNFIDENtlAL,  PR 


THE  I 

FOR  tIhE  use 

I 

DISCL 

RECIF 

HEREE 

COPYI 

TRANS M 

PRIVl 

COMMLNICATI 


.INED  :•   THIS  TELECOPY  IS  INTENDS 
LESSEE  AND  MAY  CONTAIN  INFORMAT 
;IL&€ED,  AND/OR  OTHERWISE  EXEMPT 


OSURE  UNDER  APPLICABCC  LAU  .  IF  YOU  ARE  NOT 
lENT  YOU  ARE  NOT  Abq><ORiLZED  TO  THIS  TRANSM 
Y  NOTIi'IED  THAT  ANY  DJSSEHlJNATION  ,  DISTRI 
NG  OF  THIS  COMMUNICATION  IS>^^CTLY  PROH 
ISSIOU  IS  NO^  INTENDED  TO  tJAIV^-AHX-_CQN£. 
LEGED  pELATIONSHIP.  IF  YOUN^AVE  RECEIVED 
N  IN  ERROR,  PLEASE  NoYs^Y  US  IMMED 


TELEPHONE 
ADORE 


D  RETURN  THE  ORIGINAL  ME^ 


TO  U 
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CAPITAL- MANAGEMENT    ShHVlCtb,    nMo. 

SUITCIOO-  1010  ^40<)tM  GRANT 

urae  nocx.  arkam&as  77207 

lu)/6»*-<UI13 


May  5,  1993 


Administration 
-8ch  Floor 


Your  letter  dated  May  5,  1 


I  !am  shocked  at  your  letter  under  Finding  1.   In  our  meeting  lof 
Fabruary  19,  1993  you  specifically  stated  that  the  reversal  ^f 
thle  transaction  would  satis  if  y  SBA  in  full.   In  futher  conveisations 
with  yipu  office  it  was  explained  that  this  was  the  intent/ of  /  the 
Sfiic,  nowever,  we  wanted  your  office  to  approve  the  documents,  as 
you\reqjaes ted,  before  the  reversal  was  made.   We  mailed /Vou /copies 

proposed  documents  and  on  April  19,  1993  you  in^cated.:  i;-_ 
.etter  and  telephone  that  this  was  the  right  i^'oursa  of 

an4   if  we  intended  to  keep  or  sell  the  assets^for  c^sh 
iitional  information  would  be  needed. 


It  was  ourvtatai  understanding  that  this  r^ersal  would  satigify 
Finding  1.  ^ir  you  wish  the  additional  inf ui'iuaLlua  <iii    56-  out  in 
your  letter  of  >Larch  26,  1993  we  will  provide  you  with  the  infor- 
mation as  to  the  best  of  our  abilities  by  May  12,  1993.   Should 
certain  information  be  unavailable  to  us  then  we  will  seek  your 
gui^" 


Youi  scat^\in  your   letter  of  May  5,  1993  that 
reqjuest  from  SBA,  the  licensee  has  been  unwilling 

arding  the  issues  raised  in  the  Exami 
Please  furnish  to  us,  if  possible 
request  or  other  documentation  that 


exp|lanati 
undjer  Fii* 
coojies  of 
reqjuest  h, 
raise  in 
arel  unabl4  t 


repeated 
ide  a  full 
Report 
today, 
ed 


e   for   any   information   since   the    isfeues   were 
r^'^sif   March   26,    1993    concerning   Finding    l.\    We 
locarsd    ox  remember    any    such   request.       Xtie    only 
wrijtten   cfflmmunicatiorKfrola^our   office    since    the   Marc^    26,  '1993 
le-ter   th^t  we   are   ablevto    t<}cate   is    the    letter   dated  April   19,    1993, 


We 


want    t(p    provide    you  wit! 


.1  infoi 


avaliablel and  cooperate  with^^pu  in  ever^ 


3n  that  wa/have 
and  as  I  have  explained 


Mr.  Walter  Peterson  we  want  you  to  approve  our  every  s^ep   and 
thgt  we  hive  the  full  un derst an ditvc  between  the  SBIC  apd   SBA.   Our 
goa(l  and  i\ntent  to  to  do  everythingtivat  you  want  u^'^o  do.   We 

■^  there  has  been  any  mi sunders~carrd±nf7  however ,  we  want 
we  thought  that  we  were  doing  everything  that  you 


ent  Services,  Inc. 


President 


dc-L  the  Small  Sun/iiii  ^rmcUmcjit  cAci  of  'pSS 
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PERSONAL  t  CONFIDENTIAL 


May  13,  195 


Wayne, 


I  snrbke  with,-B^vid  Hale  at  1:00  today  regcn?4ing  the\  tentative 
ArlcAnsas  tr>ip  to  meet  with  the  Governor,  Ark^^^as  Development 
Finance  A>fthority  (ADFA)  and  one  other  group  thatNDavid  touldn '  t 
r^membep/plus  any  other  group  you  feel  should  be  at  the  discuss  of 
le  SBI^  Program  and  the  "Community  Banking"  concept,  \pavia  would 
Lke  to  know  when  we  expect  to  arriving  so  he  can  confii^m  ttie  time 
Lth  rhe  Governor  and  other  attendees. 


'["her^  is  only  one  contract  carrier  to  and  from  Liptle  Rock 
.ivaip.able  June  3,  1993. 

ngton/Dulles  (7.l0am)  via  St. 
»part  Little  Rock  (6:00pm)  via  St. 


Louis  to  Little  Rock  1(10: 
Louis  to  Wash/Dulles /(ll 


31am) 
02pm) 


Foi 


ir  Information: 


AfteA  DaVid  and  I  finished  our  conversation  regarding  the  Little 
Rock  t^pNie  told  me  of  his  recent  SSBIC  aud>fe^  conversatimis  and 
correspoqdehpe  with  Walter  Peterson,  Marjvln  Klapp,  Joseph  I^ewell 
and  you. 


If  I  understood  what  David  said,  'we  have  shut  his  SSBIC  down'.  It 
all  started  when  Tom  Anderson,  Manager  of  his  SSBIC  approached  a 
grpup  from  England  who  is  involved  in  Fac£tjry^^uilt  Homes  among 
otherv  things.  The  group  took  $15  miri-tQn^"&*-~^heir  assets 
ccnsisring  of  stock,  medical  receivables  etbv#  fis:?m  American 
ccmpanies\and  invested  them  into  Tom  Andersons  CB^,  ''Hp  strings 
attached'? 


him 


Act 


to 
ing  or. 
CDC, 
ttached 


IS 


Tcjm  receiveSsa  Xegal  opinion  from  a  Little  Rock  law  firm  ^tating 
th|at  und4r  SS&^Cs-^les  and  Regulations  it  would  be  acceptabYe  for 
donate'v  "sbrplus  assets"  to  the  SSBIC  managed  bi^  Tom. 
that  legal  o^>j^nion,  Tom  took  the  $15  million  surplus  from 
made  a  giSt  oiv,^donation  to  the  SSBIC  witji  no  strings 
no  exchangeN^f  sbQck,  ownership,  manageme^nt  or  control. 


David  cane  to  Washington/^spoke^^-fexa^^arvin^JSi^p  who  agreed  to 
accept  the  $15  million  as  thVsSSBICs  pFivate'capital  providing  the 
assets  are  sold  and  converted  ra  cash  prior  to  leverage^/ne  argued 
but  our  aecision  was  final.  He  cotisented  to  our  decision  and  was 
in|  the  process  selling  the  assets  wheTi~~he__meetwrtiv^u  and  Joseph 
^old  him  the  assets  are  not  acceptable  and  to  reverse 


Ne 


the  ent 
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During  subsequent  conversations  with  our  office  Walter  Peterson 
told  him  not  to  sell  the  assets  or  reverse  the  entry.  Then,  our 
examiners  did  an  audit^_as>:ed  TQip__Anderson  questions  that  he  felt 
could  not  be  answer-vlTEHout  the  approVa-i~^f  the  England  group  and 
everything  is  jiow  at  a  stand  still. 


He  said  several  letters  have  been  written  regardingxthe  transaction 
and  by  >fim  putting  everything  back  the  way  it  was\is  no  longer 
accept^le  to  us  until— hH^answers  "aiir-tiiequestions  r^arding  the 
'donaxion'.  Ile^s^ld  he  has  provided  us  witR^aJ^  the  information  he 
has /and  simpj^v  wants  to  know  what  else  we  wantlvim  to  dc 


He/  recently  sent  us  a  letter  and  did  not  receive  Na  reply.  He 
called  our  office,  Walter  told  him  we  were  reviewing  hrs  letter  and 
would  g(et  back  to  him.  He  wrote  a  second  letter  with  no)  response, 
Jalleci  for  Joseph  Newell  and  was  transferred  to  Walter  ana  received 
the  ^ame  answer.  According  to  David,  no  one  has  ret\irnep  his 
talli 

)ld  me  that  Joseph  Newell  and  Walter  Peterson  both  siokel  with 
lEngland  group',  he  gave  us  their  names,  address  and  everything 

hte  has  and  still  we  referred  this  to  the  Inspector  Generals  Office 

fW  investigation. 

He \has\  other  investors  interested  in  his  SSBIC  howevet,  h^  can't 
enter  iJito  a  contract  with  this  investigation  pemilng  and  he' 
unabXe  tt?  reverse  the  $15  million  transaction  or  5^1  the/ assets. 


His  majVr  Concern  is  taking  a  loss  on  the^.54lr5^million  durir 
holding  p^i{5ji  which  he  could  be  liable  f(^  an  undetermi  noH 
of  money,  not  to  mention  the  loss  his  SSBIC  is  facing. 

David  ask  that  I  share  this  information  with  you. 


this 
tiount 
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CAPITAL  MANAGEMENT  SERVICES,  INC. 

lxule  P,0CK,_^RKANSAS 

jicense  No.  06/0^^="5i07 

May  19,  1993 


SUMMARY; 


Hon-CA^h  assets  were  contribute<J"~~-to  CMS  as\a  capital 
cop^fribution  that  were  represented  toSi^e  free  ^nd  clear 
liens  and  encumbrances.  It  is  ques^onabl^  as  to 
^whether  this  representation  was  correct.  \;ms  attempted 
to  obtain  leverage  from  SBA  based  on  thisXincre^ase  in 
capital. 

Licensee  transferred  certain  assets  to  an  assbcidte  in 
exchange  for  stock  which  was  represented  to\  be  non- 
restricted  stock  listed  on  NASDAQ.  The  ttodk  is 
restricted  and  not  listed  on  NASDAQ.  The  valu^  ofl  this 
stock  is  questionable. 

We  have  attempted  to  obtain  the  source  of  tae  donated 
assets  without  success.  Therefore,  the  matter  has  been 
referred  to  the  Inspector  General  for  inve^igat/ion. 

CMS  did  not  make  interest  payments  on^wo  debentures. 
The  Investment  Division  is  schedulijig^  pre-liqu^dation 
mating  for  May  21  at  10:00. 


BACKGROUND: 


CMS  is  a  Specialized  SBIC  that  was  licensed  on  3/14/79 
and  it  has  $1.4  million  in  pri^rate,^  capital  and  $3.4 
million  in  SBA  leverage. 

June   1992,   Licensee   initiated X^two^v  non-cash 
t^nsactions   with   an   associate   (Central  NArkansas 
^omhunity   Development   Corporation)   which   wefe   not 
isuitupated  until  September  1992: 

:epted  a  pool  certificate  backedl  by  meldical 
reC^v^^es  valued  at  $11.5  million  and  National 
Builctingsupply  (NBS)  stock  valued  at  /$2.3  miJllion 
as  a  ccmtriimtion  of  non-cash  assets  which  was 
represented  as^^a^  increase  in  priv^;te  capita^ 

Licensee  received  NBS  ^tSclcValued  at  $2.5/million 
for  certain  assfet^  held  by  the  Licensee  which  were 
reported  by  the  Lifce|isee  to  be  of  compa^T^le  value, 


""----.ID    "In  October  1992,  Licensee  appTTea  for  $6  million  of 
^^^--^^^'^^^gs  iJi  t^^  form  of  preferred  stock  based  on  the 
ca^riial  increase  consummated  in  September  1992. 


On  December  8,  1992,  Licensee: 
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Was  reminded  that,  as  a  matter  of  policy,  SBA  does 
not  leverajje — capitai_contributed  in  the  form  of 
non^ecfsfiassets  untilsQch-^ssets  are  converted  to 
ir^h. 

Was  advised  that  an  examination  of\the  Licensee's 
operations  would  oe  needed  before  \^ny  leverage 
coulji— be'^rbvided . 

Was  advised  that  approval  of  dis|)«sition  "bf  assets 
to  an  associate  would  be  condrtioned  \  on  the 
Licensee  converting  the  NBS  stock  into\$2. 5  \nillion 
of  cash  within  120  days. 


Was   advised   that   the   $6   million 
application  was  being  returned. 


leverage 


On  December  9,  1992,  SBA  agreed  to  accept  a  $1.4  miJllion 
leverage  application  based  on  the  licensee's 
representation  that: 

the  medical  receivables  were  free  and/  cl^ar  of 
liens  and  encumbrances  and 


the  licensee  would  dispose  of 
received  in  exchange  for  Licensee 
days. 


tjife   NBS   stock 
^ets  within  120 


m    March    11,     1993,     the    Fvami  na<-ilpn    r-opriT-h    nii    t  Itm    T.  1  I'pngPP 

wW  issued.  Among  other  things,  the  examiner  was  not 
able  to  determine  the  source  of  the  donated  assets.  The 
examiner  reported  that  there  was  a  reluctance  on  the  part 
of  the  Licensee's  management  to  drs«l^e  any  information 
concerning  the  source  of  the  donarfeed  a^^e^ . 

^n  March  26,  1993,  an  examination  itetterxwas  sent 
advising  the  Licensee  of  the  results  of  the  examination 

^BmdXstating  that  the  leverage  application  youloN.  not  be 
prs^cebsed  until  the  regulatory  matters  were  resolved. 
The  ietr«r  also  provided  the  Licensee  another  lopporuunity 
to  expiairKthe  source  of  the  non-cash  assets.     \ 

On  April  2^  l'9^3 ,  SBA  received  the  Licensee's  response 
to  the  Examinabion  letter.  Answers  /to  questions 
concerning  dotted  a^ets  were  not  prov^ced.  Instead, 
the  Licensee  st^ted^'^-feh^t  they  ^ipwld  reverse  the 
transactions  and  that  no  expTairatrlfSfrshould  be  neoessary. 

On  May  5,  1993,  the  matfc«r  was  referred  to  t|>^Office  of 
Inspector  General  for  investigation  with^Jthe  expectation 
at  the  source  of  the  contrTBirCSa  assets  will  be 
d^feAtified.  Licensee  was  advised  that  they  were  not 
responsive  to  the  examination  letter  and  that  the  matter 
had  been  referred  to  the  Inspector  General. 
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On  May/',  1993,  ID  was  advised  that  CMS  has  not  made 
interest  payments— en— two-debentures : 

ji^jSev  was  due  on  March  3  ant 
$35,952  was  due  on  March  17 

By  letter  of  Ilay_/0  .  1993_;_CMS  was  given  7\days  to  make 
payment. 

On/ffay  18,  1993,  David  Hale  was  called  by  thk  Account 
cecutive  concerning  the  non-payment.  Mr.  Hale^^  stated 
^that  a  check  was  in  the  mail  for  the  $14 , 8&7  and  that  he 
would  have  to  sell  assets  to  come  up  with  the  $33,,  952. 
He  advised  that  the  check  would  be  in  the  mailXon  May  19, 
1993. 

ID  confirmed  that  there  was  enough  in  the  adcouht  to 
cover  the  $14,8  67  check;  however,  there  would  not  be 
enough  to  cover  the  second  check. 


Our  normal  procedure  is  to  transfer  a  licensee  to 
liquidation  when  payments  are  not  made  in/ a  /ti..iely 
manner. 
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>cial  Agent  David  Reign 

il  Bureau  of  Investigation] 
rSi^2l5  Financial  Centre  Parkway 
#2  Financial  Center,  Suite  200 
Little  Rock,  Arkansas  72211. 


i§ed  that  he  had 
eneral . 

orney 's 


expressed  an 
greater  intere 

A  cojiy  of  the  prio^vexa 

A  copy  of  the  Licensee 'V^Pre 
fileq  October  8,  1992  an 

A  coby  of  the  Licensee's 
incluXing  the  IPA  Report,  for  the^ 


Form  468, 
and  6-30-92. 
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Copies  of  SBA  Forms  1031  filed  by  the  Licensee  for  the 
following  SBCs: 

Autpnletrics 

cansas  Commercial  Realty 
'roperty  Care,  Inc. 
Cole  Masonry_&— Construe 
M  i  d  we  s  t^GcTnsu  1 1  i  ng 
Med-A-^orp 

ifredible  Closeout 


Telef)hone  numbers  for  Automet 
wasr  known  to  the  SBA  examine 


said 


spies   of   third-party   correspondence 
j/nformation  from  SBA  about  Nati 
'"irst  Dominion  Financial  Group. 

Copies  of  any  prior  referrals  to  the  OIG  re: 
Management  Services,  Inc.  over  the  last  five  (5)  yedrs. 

S/A  Reign  stated  that  the  FBI  inquiry,  at  this  time,  is  ^Limited  to 
information  available  from  other  than  "public"  source^e.gy  their 
files  and  SBA  files  but  not  SEC  files. 


Items  "ftumbers  1,  2  and  6  should  be  provided 
ExaminarionSv directly  to  Special  Agent  Dav 
this  requestvtill  be  handled  by  the  Offic 


the  Oftice  of 
ign.  The  balance  of 
f  Investment. 


THIS  INQUIRY  SHOULD  BE  TREATED  AS  CONFIDENTIAL. 
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U.S.  Small  Business  Administration 

Washington,  O.C.     20416 


August  4,  1993 


SUBJEC 


Auc 


\Cap 


Janic^^-^.  Wolfe 

Actirfig  Associate  Deputy  Administrator 
'Tor  Finance,  Investment  and  Procurement 

Charles  E.  Shepperson"'/Z(j:2L' 
Deputy  Associate  Administrator 
for  Investment 

Fraud  Against  the  SBA — Capital  Management  Servic^es,  j  Inc. 

ist  3,  we  received  the  attached  letter  from  the  Unitejd  States 

»y.  Eastern  District  of  Arkansas  concerning  the  investigation 

Ltal  Management,  Inc.  We  referred  this  case  to  the  inspector 

for  investigation.  The  Inspector  General  referred  the  case 

'ederal  Bureau  of  Investigation  due  to  lack  of  i^sources. 


The  U\s.  Attorney's  letter  describes  instances  where/the  loyCensee, 
David  Kale,  has  submitted  false  and  fraudulent  statements  (etc.  I 
have  al99  attached  Joe  Newell's  analysis  of^jthe  U.S.  Attsjrney's 
letter. 


I  mentioned  this  case  to  Marty  Teckler  today  and  we  will  get 
together  with  his  staff  later  today  to  discuss  the  proper  course  of 
action. 
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United  Stales  Aiijme\- 
Ehstem  Distnci  of  Ar^a/isas 


Mr.  IRoqef  Peterson 

Sm?.il   Hus.    Administration 

409T3rd /Street,    S.W. 


Dear  > 


A  stoXk  broker  in  Little  Rock,  Arkansas-r^ad  control 
account  of  sJame^eople  from  Louisiana,  whicfi  had  over  ^  '"^"' 
cash  m  it.  On  November  4,  1988,  he  transferred  from  the  account 
$300,000.00,  to  Capital-Manageraenc  Services,  Inc.,  $400,000.00, 
went  into  a  savings  account,  and  $400,000.00,  in  the  forT.  of 
cashier  checks  "paid"  off  two  delinquent  loar/S-_Capi tal-Manacement 
Servipesv  Inc.  ,  had  on  its'  books  and  made  aCgTyrSe-fU:  on  a  third. 
£ffec|t  -  a&pit  $800,000.00  cash,  credit  loans  an^~-^ccrtlBd  interest 


$400, 

capit 
new  s 


DOO.OO^d    credit    capital    $400,000.00      On    thd\pasrs    or    new 
now  c^umented  by  the  Savings  account  and  theXissuSncs  of 
:ock,    rf^ioNHale   aoolied   for   $900,000.00    in   S3A   iXveraae. 


oogus 


Over  the  cour^eN^  the  next  week,  David  Kale  created]  three\  new 
^equiti  positSonsXin  three  "companies"  and  funded  them  in  a 
of  $800, 000.  OOs^  ^?t5e  "borrowers"  then  cut  check^  totaiing 
DOO. 00  I  to  return 
Ted  chart. 


Hpney  to  the  brokerage  account.   jSee 


[  view  I  this  as  $4  0C,00Ov0  0  be 
loan/jeauities" .   What  i 


A'  s  vi( 


f.  think  something  similar  occu^ed  in  March,  19^6,  on  a 
$1, 50g,  000.  ob  leverage  on  the  basis~^~-Q£_$502^_0Ae<^  in  new 
"capitaK-..^^^^  X.need  all  the  documents  thatcan  belocated  on  the 
1986  leverac 


Also,  in  early  1988,  David  Hale  applied  for  leverage  and  was 
turned  down.   Please  send  what  can  be  found  about  this. 
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Page  2 

July  29,  1993 


material  on  the  1983^verage. 
-^Guxs    truly , 
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Transaction  One 


400. 


Pru.3acn»  I 

isl  Gxnmarciai  Bank 
Aca»0-237-n6         I 


1  i/Crl/ea 


1  si  Commafcui  Sank  | 
Cas^lar  >   Check 

««ieooei 
fssao.ooo 


Purcfiassd  by  Sunoelt 
GfouD.  Inc.* 


osrts  3n  1 1  /04/eS 

roui  ssoo.cc 


isl  Commeroa)  Sank 
Cdsnier  s  Checs 
•180082 
Sa.2S0 

P'jrc^iased  by  MjBe 
imunicalions.  Inc.' 


Total  SeOO.COO 

sea  adacned  lisl  >lami£ng 

isposrt  anourti  t/  account 
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N 
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U.S.  SMALL  Business  administration 

Washington.   D.C.     20416 


Ronald  Cibolski  -  Office  of  Liquidation 
Marty  Teckler  -  Office  of  Genera ir~€ounsel 
Mark  Stephens  -  Office  of  General 


Wayne  S 
Attachmenlt 
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PRIVILEGED  AND  CONFIDENTIAL 


PROFILE 


1.  Licensee: 


iapital  Management  Services,  Inc 
^1910  Nc>fth  Grant,  Suite  200 
LittL6  Rock,  Arkansas  72207 
Licehse  No.    06/06-5207 
Telephone  No.  (501)  664-8613 


o/aanization  and  Management: 
((a)   Licensed:    March  14,  1979 

)   Officers.  Directors  and  Owners: 
TITLE 


Daviii  L.\  Hale 
2823  V  Pderce 
LittleXRodk.  AR 

Linda  Sue\Ha^ 
2823  N.  Piei;ce^ 
Little  Rock, 


Hazel  Dennis 


President/ 
Director 


Unrealized 
Unrealized! Apprec 
Loai^    &    In^st    (value) 
C  a  s  h"&<td  1  eNFunds 
Other   Ass 

Total  Assets 


2,214 , 402 
51,819 
16.487 .740 


$18,753 ,961 
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LIABILITIES 
SBA  Gna: 
Other  L. 


Violation  of  Section  107.906  (h)    False  Statement. 

The  Licensee  is  in  violation  of  Section  107.906  (b) .  There 

:e  eleven  instances  of  false  statement^i~~?rtt.ed  in  items  1 
trti^ugh  7  of  the  attached  memorandum  (Rlr>>^RAlJD-v?.GAINST 
SBAr 


f  SBA's  request  for  corrective  actiot 


cannot  rescind  a  false  statemer-t  th^re  is 
corrective  action. 


In  our  opinion,  fci\e  rfe^^orted  financial  positio 
as  of  9/30/92  does  Tvot 
condition  of  the  licensee 
financial  position  is  atiLjusted 


f  licensee 
true  picture  of  tKe  underlying 
atement  of 
^  donated  capital 


le  licensee' 


and  tie  shares  of  Nationa^Building  Supply  (NBS)  ,  which  is 
insolvent,  are  written  down^<o  zero,  the  licensee 's/capital 
impairment  is  171%,  as  shown  oit<the  adjusted  Sta>^ent  of 
Financial  position.  In  addition,  tftBi?«—a£e_jg©oa  reasons  to 
D^ii^eN^at  the  Licensee's  Portfolio  Securities  are 
materi^^J^v'^overva  lued . 
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statement  of  Financial  Position 


Portfol 
Les 


Adjusted 
Adiusl^ent       9/30/92 

$2,  214, 402 
570, 617 


Capital 

Paid    irKCaMtal    &    Surplus 
3%    Prefen;ea> Stock 
UnrealizeoNjain    (loss) 
Undist.    Realized   Earnings 
Total   Capital 

Totc.l   Jbdab.    and  Capital 


15,166,092     {Xa-p59 ,1S2)     1,406,3|10 

1,400,000       L ■ — 3:,  4  0  0, -goo 

(28,759)  (28,759) 

146.335        f2  ■  513  ■999W2  .367.664) 
16,683,668     (16,273,781)  409,837 


Capi 


tal  Impairment 


18,753,961  (1( 


0.2S 


L7  3 


g^  2,  480,  180 
.71.1% 
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8.    SBA  Audit: 

An  Examinat ionileportr^ated  MarCh~~nrr^^J^9 3  for  the  24  - 
month  period^'ended  November  30,  1992  con1^«kined  the  following 

Finding  1/-  Assets  transferred  to  an  Associate       \^ 
/    Overline^inveStment 
/     Asse^.s-'^not  properly  safeguarded 

Findirig  2  -^Kale  of  assets  misclassif ied 
/     /Misrepresentation  to  SBA 

The/offijce  of  SBIC  Examinations  made  the  following  state\|ient\in 
its  transmittal  letter: 

"we  believe  the  donation  and  exchange  of  assets  raises 
serious  questions,  such  as  potential  conflict  of  intejres| 
transactions,  which  we  could  not  pursue  because  of  M: 
\  Anderson's  refusal  to  answer  our  questions  regarding /CACpC s 
\  source  of  the  stock  and  accounts  receivable.  Without/ 
\  additional  information,  we  believe  the  potential  foi; 
\unaisclosed  material  facts  exists  in  the  transactipns, 
VncXuding  the  potential  for  illegal  activity. 

In  a  Mai:ch\26,  1993  examination  letter  to  the  liceptsee ,    the 
Office  oil  Investment  sought  answers  to  questiojjs^oncerningxthe 
source  ofN^e\stock  and  accounts  receivable-rsince  01  did  not] 
receive  answ^s>  to' these  questions,  it  referred  the  iiidLLei  to  the 
IG  on  May  5,  1993  for  an  investigative  evaluation.  IG  referred 
the  matter  to  the  FBI. 


e  Office 
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INVESTMENT  DIVISION 
SUITE  6600 
SMALL  BUSINESS  ADMINISTRATION 
ASHINGTON,  DC   20416 


A   review   d^  tXe   SBA    files   of   the   Lice 
information^r^vided   by   the   DOJ,    disc 

False   and    fraudulent    "A.Tiendment   to   License   Application" 
dated    11/04/88,    signed   by   David   L.    Hale^__^f iled   under   cover 

letter   dated    11/07/88    (signed   by   Dav/ia~~l;>^4Iale)  ,    falsely 
certifying   to   a   bogus    $400,000    increase    rn^thel>icensee' s 
priv^e   capital. 


4  . 


False 

L.  Hall 
the  p 
small 


fraudulent  letter  dated  11/18/88,  signed  by^ 
sely  reporting  the  source  of  the  $40o\ooo 
total  $864,000)  from  his  wife's  sale^  of  a^ 
commeXciai  center. 


False  and  fraudUlehKletter  dated  ll/12/J 
L.  Ha]e,  falsely  r£poV<ing  the  repayme 
Sunbe]|t  Group,  Inc/\loan\(S380  ,  000)  . 


and  fraudulent  "A 
00,000  debentures) 
,nd  filed  under  cover  o 
d  L.  Hale. 


atioT 


xc—Ex 


ted  11/04/J 


8,  signed  by  Daj/id 
in  full /of  the 


$400,000/P/S 
signed  by  D^id  L. 
signed 


itter  dated  11/16/ 


Fats^artii  fraudulent  letter  dated  February  6,  1989,  signed 
by  DavltKi^  Hale,  reporting  receipt  of  an  $8,250.00  payment 
in  November  1988  on  the  Mabe  Communication,  Inc. ,  loan  and 
payment  in  full  of  the  Sunbelt  Group,  Inc.  loan. 
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False  and  fraudulent  filing  of  Portfolio  Financing  Reports, 
SBA  Form  1031  as  follows: 


A.  Plant  and  worjsiRg— cayitdl  -todc^o  Lame ,  Inc.  ,  in  the 
amount  0^^^100,000,  signed  by  Davlii^.  Hale  and  dated 
11/09/ 

B.  5<^ity  in  coins,  expand  operations  and  worJHng  capital 
.oan  in  the  amourut-of  $ 3 0 &-rQ^lQ,^to  Mclntire  Mu^is-atic 

Auctions ,  .^■^tTc"^^  (Mclntire)  signed~~&y~^avid  L.  H^e  and 
[/07/S8. 

Inventory,  equipment  and  operating  capital  loan  to\  River 
^lley  Hydraulics  and  Supolv,  Inc.  (River  Valley)  loan 
'in  the  amount  of  $200,000  signed  by  David  L.  HXle  a\id 
dated  11/11/88. 

Ongoing  and  continuous  false  and  fraudulent  filings  ^ithj  SBA 
follows: 


Annual  Report,  SBA  Form  468,  for  the  FYS  06/30/8' 
reports  loans  to  Lame,  Inc.,  Mclntire  and  River  falljey. 

Annual  Report,  SBA  Form  468,  for  the  FYE  06/30/^0 
reports  loans  to  Lame,  Inc.,  Mclntire  and  River  Valley. 

inual  Report,  SBA  Form  4  68,  for  the  FYE 
reports  all  loans  reduced  to  -0-  balances 

To  mai>qta^n  a  cover-up  of  the  bogus  f  ji  n?-nr:i  ng^;  tn  Tirwr_- 
Inc,  Mblfitire,  and  River  Valley,  these  securities  have  been 
exchanged  for  other  securities  issued  by  "questionable" 
entities  at  "questionable"  values  as  discussed  below: 

A>\  On  04/15/91,  the  outstanding  financings  of^^getail 

liquidators.  Inc.  ($389,776),  River  Vatl^v  (f>48,413; 
L'^e ,  Inc .  ($300,000)  and  Arkansas  Commerc^l  R^lty 
($5^.4  25)  were  exchanged  for  equity  shares  o1 


04 
( 

fd 


firi 


02/12/91,  t 
300,000) ,  and 
r  an  equity  inve 


ged 


06/01/92,  the  equity 
($400,000);  Cyberspac' 


'Stems , 
>^tient 
Coi^munications,  Inc.  ($250,  Od^?>--aiojTgw_itiu-<^ther 

icings  were  exchanged  for  stock  of  National  Building 
Inc.  with  a  reported  value  of  $2,514,000  as 
reported  on  the  most  recent  financial  statements  filed 
with  SBA. 


SBA  has  questioned  the  value  of  the  National  Building 
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Supply,  Inc.  stock  as  well  as  the  circuinstances  under 
which  it  came  into  oossession  of  the  Licensee. 


On    03/15/93,    the_je««it^r-^ 


jient    in   Med-A-Corp 


•nged    for   an   enmity    investment    m    rSA 
Inc.     (FSA)     ($420,' 

:he   existence   of    FSA   andxthe   values 
Liiangfi—Lransaction.  (See   S3A\letter 
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INVESTMENT  DIVISION 
SUITE  6600 
S.  SMALL  BUSINESS  ADMINISTRATION 
WASHINGTON,  DC   20416 


MEMORANDUM 


5BIC  Files. 


J-7-1 


Josen>r  L.  Newell,  Directo 
Offirce  of  Investment 


??RAUD  AGAINST  SBA 

apital-Management  Services,  Inc 
License  No.  06/06-5207 


DATE:   August  3,  1993 


pon  information  provided  by  the  U.S.  Department 

United  States  Attorney,  Eastern  District  of  Ar)cansafs,  m 
^tteV  dated  July  29,  1993  (copy  attached),  it  is  apparent  that 
anagement  Services,  Inc.  (the  Licensee)  ,  has  defraiyded 
pO,000  of  leverage  funds. 

A  revie^ofSthe  SBA  files  of  the  Licensee,  in  I-i^ht  of  the 
information  provided  by  the  DOJ,  disclosec^-^ttie  following: 


1. 


2. 


4  . 


False  aftd  fraudulent  "Amendment  to  License  Application" 
dated  11/04/88,  signed  by  David  L.  Hale,  filed  under  cover 
of  letter  dated  11/07/88  (signed  by  David  L.  Hale) ,  falsely 
:ertifying  to  a  bogus  $400,000  increas^r~iiv-^he  Licensee's 
pb^vate  capital. 

FalseN^d  fraudulent  letter  dated  11/18/88,  si^ 
L.  HaleX^falsely  reporting  the  source  of  the  $4 
the  p 
small 

False 
L.  Ha 
Sunbe:L 


e6<4s  (total  $864,000)  from  his  wife's  sal 
colnmercial  centc.. 


and  fr'^mdiii^nt  letter  dated  11/12/88,  signe 
e,  falseiy  reporting  the  repayment  in  full 
t  Group,  I>M^.  l<jan  ($380,000) 


and  fraudulentN^ppric^ion  for  Funds" 
00,000  debenture^!  date^~^-il/^4/88_, 
nd  filed  under  coveij^of  letter  dated  11/16/88, 
id  L.  Hale. 


False  ^nd  fraudulent  letter  dated 


jary 


89,  signed 


.DavrdL.  Hale,  reporting  receipt  of  an  $8,250.00  payment 
in  Novani^^:  1988  on  the  Mabe  Communication,  Inc.,  loan  and 
payment  irT^full  of  the  Sunbelt  Group,  Inc.  loan. 
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SBA  Form  1031  as  follows: 

A.  Plant  and  working  capital  loan  to  Lame .  Inc . ,  in  the 
amount  of  $300,000,  signed  by  David  L.  Hale  and  dated 
11/09/88 

B.  Equity^dTn  coins,  expand  operations  an^^orking  capital 
loap^n  the  amount  of  $300,000  to  Mclntrre  Numismatic 
Auctions,  Inc.  (Mclntire)  signed  by  David  "bv  Hale  and 

;ed  11/07/88 


ntc^r^,  equipment  and  operating  cajri^l  loan\to  River 

Hydraulics  and  Supply,  Inc.  (RiverXValleyK  loan 
he  amount  of  $200,000  signed  by  David  I^^.HaleVnd 
d  11/11/88. 

and  continuous  false  and  fraudulent  filingsXwith  SBA 
ows: 

hi      Annual  Report,  SBA  Form  468,  for  the  FYE  06/30/8! 

reports  loans  to  Lame,  Inc.,  Mclntire  and  River  ^jalljey. 

Annual  Report,  SBA  Form  468,  for  the  FYE  06/30/9( 
reports  loans  to  Lame,  Inc.,  Mclntire  and  River yvaljtey. 

Annual  Report,  SBA  Form  468,  for  the  FYE  O6/39/9I 
eports  all  loans  reduced  to  -0-  balances. 

ToNmaiVtain  a  cover-up  of  the  bogus  financijv^s  to  Lame 
Inc\  Mhlntire,  and  River  Valley,  thesg^-s^urities  have'^-been 
exchanqea\f  or  other  securities  issued[by  "ca"^'^t  i  ""^ti"!  p- — ' 
entitieV^t  "questionable"  values  as  discussed  below: 


On  04/15/91,  the  outstanding  financings  of  Retail 
Liquidators,  Inc.  ($389,776),  River^llev  ($248,413] 
Lame.  Inc.  ($300,000)  and  Arkansas  fcommet&ial  Realty 
$58,425)  were  exchanged  for  equity  sK^^ies  0I 


Converging  Systems,  Inc. 
Cyberspace  Corp. 
P^ient  Communications,  Inc. 


400, (X30 
350, OOX 
250. 00( 


$1,000,000 


02/12/ 
300,000)  ,  ^ajid 
r  an  equity 


outstanding  financings  of  Mclntire 
Mjthern  Foods  ($113,650)  wer^  exchaijiged 
ive^tjnent  in  Med-A-Corp.  Inc. 


;ions  in  Cojjverging  Systems, 
int 


Or  06/01/92,  the  e^ity  pr 

Ire.  ($400,000);  Cyb^^::^pace  Corp-. — ("$T50  ,  0  0  0 )  ;  Pat; 
Ccmmunications,  Inc.  (^250,000)  along  with  4  otJK 
filnancings  were  exchanged^^Cpr  stock  of  National/Building 
Supply,  Inc.  with  a  repcrted>^ajjie  of  $2j^JlA^00   as 
rep«}rted  on  the  most  recent  financial  statements  filed 
3A. 


SBA  has  questioned  the  value  of  the  National  Building 
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Supply,  Inc.  stock  as  well  as  the  circunstances  under 
which  it  came  into  possession  of  the  Licensee. 


D.   On  03/15/93,  the  equity  investment  in  Med-A-Corp 

($420,000)  was  3Xc^mngGd — tox^an  equity  investment  in  FSA 
Inc. 

the  ex 
ange 
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#^' 


U.S.  Small  Business  administration 

WasminCTOh,   D.C.     I041S 


PRIVILEGED   AND   C0NFII>ENTT; 

DATE/  August   9,     1993 

TO:/  /^rskine   B.    Bowles 

-^  AdnrlTOLstrator 


FHOM 


SUBJ 


'^  Foren 
Associate  Administrator  for  Investment 


Capital-Management  Services,  Inc 
Little  Rock,  Arkansas 
License  No.  06/06-5207 


/ 


This  is  to  inform  you  that  there  have  been  significant  new 
developments  concerning  the  above-referenced  Specialized /  Small 
Busi^es^  Investment  Company  (SSBIC)  that  may  lead  tty  a  criminal 
indictment  of  the  manager  of  the  SSBIC,  Mr.  David  H^Ie.   / 


On  August  3\  1993,  the  Officje^;>f  Investment  rej::eived  a  lett^  f  rem 
the  United  \States  Attocrrey,  Eastern  -©iTstrict  of  Arkansas, 
concerning\^^  Licensee'/  1988  application — f^f — S900,  0Pt3  tn  SEA 
leverage.  In  connection (^with  Ithe'  application,  the  Licensee  is 
alleged  to  have  engaged  iiv_a_-JBeries  of  bogus  transactions  that 
caused  SBA  to  believe  that  the  (Licensee  had  increased  its  private 
capital  by  $400,000  and  thatproWren^  investaervts^  had  been  repaid. 
On  |th^\basis  of  the  Licensee's  falBe  stateinent5>^SBA  approved 
funding  i^  the  amount  oft^$900, 000.  J 

We  junderst;=irid^  that  the  Jll^r=*£ 

attbrney  i< 

i..-U.ctment 

deftauded jthe  bnitfed  States  (SBA)  in  1988.  SBA  was  sent  a  copy  of 

the]  draft  1 indictmen^V  SBA  personnel  from  the  Investment  Division 

and  the  Office  of  Benetal  Counsel _will  meet  with  the  FBI  and  the 

U.s|.  Attorney  in  Li^t^e^^Rock  on  v^gust  10,  1993x,to /discuss  the 

evidence  against  Mr.  Hale  an 

thel  SSBIC  I  into  receivers 


ale  \find  his 
6,  1993  ^ajidT  presented  him  wSCTT  a\  draft 
UidL — MT'T'Hale  and  two  other  'individuals 


_view  towards  placing 


nav€ 


We  have  alJso  been  informed  by"N;he  Assis'tant  tTTs.  Attorney  that  the 
licensee  Bade  false  stateaents\in  a  1992  application,^f  or  SEA 
leverage  ita  the  amount  of  $6.0  million.  The  1992  reque^t^ f or  funds 
wasj^  not  approved.  Finally,  the  FBI""'»ad_J:he  U^_S,.^'^ttorney  are 
jatiYig  the  Licensee's 


determine" 


lud  was    involved 
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IN  THE  UNITED  STATES  DISTRICT  COURT 
EASTERN  DIS1RIC1_QF_  ARKANSAS 
iSTERN  DIVIS] 


UNITED  STATES 
VS. 


AMERICA 


DAVID  L/  HALE; 
CHARLeX  MATTHEWS^  AND 
EUGEN?  FITZHUjGH; 


MATTHEWS , 


employee  of  cm  investment  firm  would  transfer 
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from  an  account  held  by  said  firm  for  a  Louisiana  Family, 
$800/000.00  into  ano^heT-^accoun t  at~~the-..^ rm  in  the  name  of 
Fitzhugh  Found^Mon  (defendant  Eugene  C.  Fit2hu^^S<^  and  the  money 
wouia  then  .Blk  transferred  in  the  sum  of  $400,000.00  to"^ versified 

efendant  David  L.  HaleT7~-4nd  woula\then  be 
account  of  Capital-Managemfei^t  SerVices, 
tment  Company,  principallyXowned  by 
hich  company  also  would  receive  \the 
^hier' s  checks  purportedly  in  pbyment 
by  the  company  to  other  entitjles 
would  UMf)  represent  to  Small  Bvisin^ss 
00,000.00  into  the  company  by 
morfey  his  wife  had  obt^ned/from 
need  byy$400,00p.<^  now  in^  the 
unt,  an^  ther''cMgany__veiild-_applly 
under  the  Sraali^  Business  InvestmenV'CoJupany  Act,  f'oK^  $900,000.00 
from  the  Small  Business  Administration  fcJx  the_purpose\oc  making 
loans  Ito^^all  businesses,  the  application '^ho^ri^g/'^amon^  other 
thingsl,  comrartments  to  make  a  loan  to  'Corporations'  ifKtW^  X^  of 


$600,010.00  1 


:  was  allso  a^^art  of  the  conspiracy  that  wi^  the  assistant 


River  Valley 


of  defendant, 


at  Mr.  Matthews'  home  and  offi< 


sesse! 


EUG£N£ 


'ZHOGH,  defendant,  DAVID  L.  HALE  would 


then  create  and  fund  three\£rans 


Hydraulic  and  Supply,  I 


ions  purportedly  to  ^me,  Inc/. , 
re  Numismat-ic 


and 


Auctiot^,  incJ,  totaling  $800,000.0«^  with  their  entities,/to  in 
turn  remit  the  money  back  to  the  acco\int^_from  whichr^defendant 
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CHARLES  MATTHEWS  had  originally  transferred  the  $800,000.00. 


OVERT  ACTS 
In  furthej^ce  of  the  conspiracy  and  to  effect  the  objects 
thereof/   Wie  defendants  in  the  Eastern  District  b^  Arkansas 
perforn^^o— feije  follpwing  Overt  Acts; 


All/in  violdition  of,18\u.S.C.  }37l. 

DUNT  II 


That  on  or  aljout, 


4t-h  j^iy  of  November,   1988,   in  the  Eastern 


itVicq  of  Ark^sa^,  defendant,   David  L.   Hale,  willfully  did  irjake 
a  stat^Tmintncnov^g  Ut  to  be  f 

the  acc4onV  of  the  SmVll  Bu^d^fe*^  Admin/istration,  in  he  represented 
his  wife\as\the  soutc^of  new  c^^gftal  he  invested  in  Capital 
Management  SvscM\s,>^nc. ,  his  vif^  purpart  ^niy  rwy>iv«>ri  the  ""•'"oy 
from  an  August  14,  1988,  sale  oya.  small/famine  re  lai  center,  wnerein 
he  knew  that  the  source  of  funds  wa«r^an  acco>i;it_at  a  brokerage  tirm 
and  the  h^w  "capital"  was  shown,  all  in  violation  ofv3-8  \U.S.C. 
§645. 

COUNT   III 
Tihat     fijom    oh.   oK  eUxjut     the     1st    day    of    March,     1989,     ^nd 


continuing  through  onNar  about   the  3rd  day  of  March,    1989,    in   tne 


Eastern  Disti 


ict  of  Arkans 


endants  DAVID  L.  HALE,  and  CHARLES 

her  to_^cormnit  offenses 

nited  States,  that  isX^j  violation  of  18  U.S.cXlOOS, 

o  cause  false  entries  in^~t^ieL_bookSi_-^F«ports,  and 


MATTHEWS,  di|d  conspire  and 
tins  It 
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statements  of  Capital-Management  Services,  Inc.,  a  Small  Business 
Investment  Company ,>^^:griserby  the  sinalTBti^ness  Administration, 
in  violatt»Bs,^X^  18  U.S.C.  645,  by 
statements/ tO/Va  made  to  the_ Small 

fs' and  to  obtain  money 
agreeing  to  conceal 
Lsdicti' 


It  vas 

MATTkEWa,  th< 

from  \an  \  account 

$275,  000.  o\ 

would  be  \rai^f erred  to 

Business   Investinent  Company,   prim 

L.    KALE,    by    way    of    cashier's    checks 

certai^i    loans   made   by    the   company    to 

DAVID  |L.  HiVLE  would  then  represent  to 

that   ijn  conneb^ion  with  the  company's 

Business    Invje^^ent    Company    Act,     foi 

certain   loans  quesXioned  by  the  Small 
1  -^-x^ 

been  paid  off  or  were  icui 

:t  was  also  a  part  of^ 
HALE,     would  !  then     create     and\fund 

Mortgage    Combany    in    the    sura    of    $^ 

i  ^ 

transfer    the  Vmoney    back    to    the    account 


1 1    -5-7r>    m      /in 
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MATTHEWS  had  originally  transferred  the  $275,000.00, 

OVERT  ACTS 
In  furth^ance  or  the  conspiracy  and  to  eff^t  the  objects 
thereof/  J&lie  defendants  in_  the  Ea^ern  District  of^  Arkansas 
performed  tKe  f6^^-oVlng  Overt  Acts; 
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>3- 

:an 


as  appprrnted  receiver~^f  capital  Managemenr  services,!  Inc. 
on  Sepx^mber  15,  1993_,^y  Court  Order  in  Civil  Action  No.  LR- 
4  6  in  the  U.S.  district  Court  for  the  Eastern  District  of 
as.  Western  Division.  SBA  was  appointed  Receiver  for  the 
Pui?pos\b  of  liquidating  all  of  CMS'  assets  and  satisfying^ the/claims 
of  oIsK  creditors  in  the  order  of  priority  as  deter^idned/ by  the 
CourV.  \judge  David  L.  Hale,  the  president  and  a  djrrector  of  the 
licensee \  consented  to  the  receivership.  Judm5erit_was__rendered 
against\CM\  in  favor  of  the  SBA  for  the  sum  Jo^<;;;^  ,  8 1 6 ,  IsTN^' plj^s 

5nt  interest. 


accrued 


-est,  dividends  and  post  judc 


On  Monday,  September  20,  1993,  Mark  K.  Stephens,  Associate  General 
Counsel,  and  Cecilia  Seay,  the  Receiver's  agent  retained  to 
liquidate  CMS,  closed  the  bank  accounts  of  CMS  (approximately 
$3r2<K)  remained  in  the  bank  accounts)  ,  sei^ed-~-ttie  records  of  CMS, 
ana  ar^  in  the  process  of  martialling  the 


U.S.  "Attorney's  office  informed  Mr. 
eduled^  tb\  make  a  presentation  to  the 
93,  at  3:00  p.m.  and  are 

day  or  Wednesday,  September 
ge\Hale  and  two  other  individuals 


they  are 

sday, 

nts  to 

r  22, 

dge  gale's 


Mr.  Col^ahv.  has  indicated  that  Judge  Hale  may  stepi|  down 
position\as\a  municipal  judge  if  the  inpictment  is 


ented  to/ SBA) 


Dayid  L.  Aale 
Lir\da  S.  Hale* 
Hazelr-JJennr 
James  Ha 
George  Ivory 


President /Direc 


Secretary/ Director 
Vice  President 


*  David  Hale's  wife. 
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SBA  provided  financing  to  CMS  through  the  purchase/guarantee  of 
three  subordinated  debenturefi  totalling  $2 , OOP, OOP  ($5PP,PPP  dated 
November  30,  1983 ,  SlrOTJPToPO  dated  Sept&mbar  8 ,  1986,  and  $5PP,PPP 
dated  March  11  ,^i^9)  and  the  purchase  of  $l>i^,PPP  in  preferred 
stock  ($5P0,0e^in  198P,  $5P0,P00  in  1986,  and  $4^0, OOP  in  1989) 

Failure  t^  inform  SBA  of  Capital  Impairment  is  the  vio^tion  stated 
in  the  Complaint.   CMS--iS'~approximateTy~~3r3-l%  capital lyXimpaired. 


DEPOSITION  OF  WEBSTER  L.  HUBBELL 
IN  RE:  S.  RES.  120 


THURSDAY,  OCTOBER  26,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  WEBSTER  L.  HUBBELL,  called  for  exami- 
nation pursuant  to  notice  of  deposition,  at  12:25  p.m.  in  Room  640-A 
of  the  Hart  Senate  Office  Building,  before  CARMEN  BUNCH,  a 
Notary  Public  within  and  for  the  District  of  Columbia,  when  were 
present: 


ROBERT  J.  GIUFFRA,  JR.,  Esq. 

Majority  Chief  Counsel 

ALICE  S.  FISHER,  Esq. 

Majority  Deputy  Special  Counsel 

NEAL  E.  KRAVITZ,  Esq. 

Minority  Principal  Deputy  Special  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 

CHARLES  J.  SGRO,  Esq. 

PAUL  J.  FISHMAN,  EsQ. 

ROSS  WIENER,  Esq. 

U.S.  Department  of  Justice 

Tenth  Street  &  Constitution  Avenue,  NW 

Washington,  DC  20530 

On  behalf  of  the  Deponent. 


(4735) 


4736 


APPEARANCES 

LAURA  S.  SHORES,  Esq. 
Howrey  &  Simon 
1299  Pennsylvania  Avenue,  NW 
Washington,  DC  20004-2402 
On  behalf  of  the  Deponent. 


ALSO  PRESENT:    JENNIFER  M.  SWARTZ 
TIMOTHY  P.  MITCHELL 


U.S.  MARSHALS  PRESENT: 

STEVE  McGOVERN 
GEORGE  COLLINS 
JOHN  GIBSON 


4737 


CONTENTS 


Witness  Examination 

Webster  L.  Hubbell 

by  Mr.  Giuffra 4 

by  Mr.  Kravitz  174 


4738 

4 

1  PROCEEDINGS 

2  Whereupon, 

3  WEBSTER  L.  HUBBELL 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  GIUFFRA: 

8  Q      Good  afternoon,  Mr.  Hubbell.   My  name  is 

9  Robert  Giuffra.    I  am  the  chief  counsel  of  the  Senate 

10  Banking  Committee.   To  my  left  is  Neil  Kravitz,  who 

1 1  is  the  principal  Democratic  deputy  special  counsel  — 

12  MR.  KRAVITZ:    We've  met. 

13  MR.  GIUFFRA:    --  to  the  Senate  Whitewater 

14  Committee. 

15  BY  MR.  GIUFFRA: 

16  Q      Just  some  preliminaries.  This  is  a 

17  deposition  that  is  being  conducted  pursuant  to  Senate 

18  Resolution  120.    This  resolution  establishes  a 

19  Special  Committee  administered  by  the  Banking 

20  Committee  to  conduct  an  investigation  involving 

21  Whitewater  Development  Corporation,  Madison  Guaranty 

22  Savings  &  Loan  Association,  Capital  Management 
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1  Services,  Inc.,  the  Arkansas  Development  Finance 

2  Authority  and  other  related  matters. 

3  This  is  a  deposition  that's  being  conducted 

4  in  advance  of  a  public  hearing  which  will  begin 

5  sometime  in  November.   The  format  today,  as  I'm  sure 

6  you're  aware  from  having  been  a  witness  previously, 

7  will  be  I  will  ask  some  questions  and  Mr.  Kravitz 

8  will  ask  some  questions.   You  will  be  testifying 
under  oath.    If  at  any  time  you  don't  understand  a 
question  or  need  a  break,  let  us  know. 

A      Okay. 

Q      You  have  a  right  to  be  represented  by 
counsel.   I  see  you  have  chosen  to  be  represented  by 
counsel.   If  counsel  would  identify  themselves  for 
the  record. 

MS.  SHORES:    Laura  Shores  from  the  law  firm 
of  Howrey  &  Simon  in  Washington. 

MR.  GIUFFRA:    Mr.  Fishman,  I  see,  is  here. 
MR.  FISHMAN:    Paul  Fishman  with  Charles 
Sgro  and  a  law  clerk  from  our  office,  Ross  Wiener, 
representing  the  Department  of  Justice. 

BY  MR.  GIUFFRA: 

6 

1  Q      The  procedure  we'll  be  following  will  be 

2  that  the  deposition  will  be  treated  as  committee 

3  confidential  until  the  hearings.   You  will  get  an 

4  opportunity  to  review  the  transcript,  make  any 

5  corrections  on  an  errata  sheet. 

6  A      Okay. 

7  Q      There's  also  a  procedure  with  regard  to 

8  objections,  and  objections  can  be  stated  to  the  form 
of  the  question.   Also,  there's  a  procedure  for 
dealing  with  relevance  objections  involving  getting  a 
ruling  from  Chairman  D'Amato. 

Do  you  or  your  counsel  have  any  questions 
or  should  we  just  begin? 
A      Not  right  now. 

MR.  KRAVITZ:    I  have  one  question.   Will 
there  be  any  special  arrangements  for  Mr.  Hubbell  to 
be  able  to  review  his  transcript  in  light  of  the  fact 
that  I  assume  there  would  be  some  difficulty  in  his 
coming  here  to  review  it? 

MR.  GIUFFRA:    Certainly  I  think  the 
Committee  would  make  an  accommodation  to  Mr.  Hubbell 
to  get  a  copy  of  his  transcript  perhaps  to  his 
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1  counsel  and  counsel  could  have  it  transported  to  the 

2  appropriate  place  where  he  can  review  it. 

3  THE  WITNESS:    Fine. 

4  BY  MR.  GIUFFRA: 

5  Q      Mr.  Hubbell,  would  you  would  just  state 

6  your  name  for  the  record. 

7  A      My  name  is  Webster  Lee  Hubbell. 
8 

9 
10 

11  Q      Mr.  Hub,  who  is  Gill  Glover? 

12  A      Gill  Glover.   Name  sounds  familiar  from 

13  Arkansas,  but  I  don't  know. 

14  Q      Not  someone  who  is  a  close  acquaintance  of 

1 5  yours? 

16  A      Not  a  close  acquaintance.  The  name  sounds 

17  familiar,  and  I'm  sure  if  you  reminded  me,  I  could 

18  come  up  with  it. 

19  Q      If  I  told  you  that  he  was  the  husband  of 

20  Paula  Casey,  would  that  refresh  your  recollection  in 

21  any  way? 

22  A      No. 

1  Q      Now,  just  very  briefly,  you  worked  at 

2  Department  of  Justice  beginning  sometime  in  1993;  is 

3  that  correct? 

4  A      I  started  in  January  21,  1993. 

5  Q      And  what  position  did  you  hold? 

6  A      I  began  there  as  a  special  assistant  to  the 

7  Attorney  General  and  sometime  in  April  became  acting 

8  Associate  Attorney  General  and  in  May  became 

9  Associate  Attorney  General. 

10  Q      And  during  the  period  when  you  were 

1 1  Associate  Attorney  General,  what  were  your 

12  responsibilities  in  the  department? 

13  A      I  was  responsible  for  ~  this  will  take  a 

14  minute  ~  what  I  call  the  civil  divisions,  which 

15  included  the  civil  division,  the  tax  division, 

16  antitrust  division,  the  environmental  division,  the 

17  Office  of  Legal  Counsel,  civil  rights  division.    I 

18  also  supervised  the  Immigration  and  Naturalization 

19  Service  and  the  Office  of  Legislative  Affairs. 

20  I  worked  on  a  daily  basis  with  the  Attorney 

21  General  and  the  Deputy  Attorney  General  on  assigning 

22  issues  and  had  several  other  departments  report  to 
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1  me.   If  you  want  me  to  try  to  remember  them  all,  I 

2  will. 

3  Q      Did  you  have  any  responsibility  for 

4  criminal  matters? 

5  A      Only  criminal  matters  that  came  out  of  what 

6  were  called  the  civil  divisions.    In  other  words,  if 

7  there  was  a  criminal  civil  rights  case  or  a  criminal 

8  environmental  case  or  a  criminal  tax  case,  then  I 
would  have  immediate  direct  supervision  over  those, 
but  the  criminal  division  itself  and  those  arms  of 
law  enforcement  reported  directly  to  the  Deputy 
Attorney  General. 

Q      Are  you  aware,  sir,  that  the  Committee  has 
sent  a  document  request  to  you  for  certain  documents 
in  connection  with  this  phase  of  its  investigation? 

A      I  saw  it  today. 

Q      Are  you  aware  of  any  documents  that  are 
called  for  by  that  request  that  have  not  been  turned 
over  to  the  Committee? 

A      I  don't  know  what's  been  turned  over  to  the 
Committee,  but  I'm  confident  in  the  ability  of  my 
lawyer  to  turn  those  documents  over,  so  I  believe 

1  they  all  have,  but  I  don't  know  what's  been  turned 

2  over. 

3  Q      To  the  extent  I  can,  I  will  try  not  to  run 

4  through  questions  that  you've  been  previously  asked 

5  at  the  House  Banking  Committee,  and  I  will  try  to 

6  move  as  expeditiously  as  possible. 

7  A      Okay,  that's  fine. 

8  Q  When  did  you  first  learn  of  an  RTC  criminal 
referral  relating  to  Madison  Guaranty  Savings  &  Loan 
Association? 

A      Sometime  in  the  late  summer  or  early  fall 
of  1993. 

Q      And  how  did  you  learn  of  ~  just  to 
describe  it  generically  as  the  Madison  referral,  how 
did  you  learn  of  the  Madison  referral? 

A      There  was  a  memo  from  the  Executive  Office 
of  U.S.  Attorneys  that  went  to  the  Attorney  General 
that  I  in  the  normal  course  of  correspondence  going 
to  the  Attorney  General  received  a  copy  of.   They  are 
called  urgent  memos  about  sensitive  matters,  and  a 
copy  of  that  memo  came  across  my  desk. 

Q      Do  you  recall  whether  you  saw  a  number  of 
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1  urgent  memos  regarding  the  Madison  referral  or  just 

2  one? 

3  A      My  recollection  is  that  1  received  one. 

4  Q      What  do  you  recall  about  the  urgent  memo 

5  with  regard  to  Madison,  the  Madison  referral? 

6  A      I  don't  —  the  word  "referral"  came  up 

7  later.   It  had  something  to  do  with  the  RTC.    1  saw 

8  the  names  Madison,  I  saw  the  names  Jim  and  Susan 

9  McDougal.   And  that's  —  and  I  put  it  to  assign  and 

10  sent  it  back,  so  to  speak. 

11  Q      Do  you  recall  whether  there  was  an 

12  attachment  to  the  urgent  memo? 

13  A      No. 

14  Q      Do  you  recall  anything  more  about  this 

15  urgent  memo? 

16  A      No.    1  mean  in  the  normal  --  I  can  tell  you 

17  what  normally  they  look  like,  which  was  that  there 

1 8  would  be  a  summary  of  what  action  was  being  taken  at 

19  an  office  of  the  U.S.  Attorneys  that  might  be 

20  sensitive,  and  that's  what  I  remember  about  that 

21  document.   I  don't  remember  any  attachments  and  I 

22  certainly  don't  remember  the  actual  referral  itself 


1  Q      Now,  just  to  go  back  over  the  chronology 

2  just  briefly,  you  became  the  acting  Associate 

3  Attorney  General  at  what  time? 

4  A      I  think  sometime  in  April  of  1993. 

5  Q      Between  January  and  April  1993,  you  were 

6  the  special  assistant  to  Mr.  Gerson? 

7  A      To  Mr.  Gerson  and  then  Ms.  Reno. 

8  Q      In  that  capacity  as  a  special  assistant  to 

9  Mr.  Gerson,  would  you  have  been  copied  on  urgent 

10  memos? 

1 1  A      No,  although  I  saw  certain  urgent  memos  in 

12  the  course  of  my  duties  as  assistant  to  the  Attorney 

13  General  or  special  assistant.   I  really  don't 

14  remember  what  my  title  was.   It  was  either  assistant 

15  or  special  assistant. 

16  Q      But  you  can't  recall  whether  urgent  memos 

1 7  were  routed  to  you? 

18  A      They  weren't  routed  to  me,  but  I  saw 

19  certain  memos  in  the  course  of  my  duties. 

20  Q      Do  you  know  whether  you  saw  ~  would  you 

2 1  have  seen  all  of  the  urgent  memos  that  the  Attorney 

22  General  would  have  seen  during  this  period? 
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1  A      I  can't  —  which  Attorney  General? 

2  Q      Attorney  General  ~  let's  go  through, 

3  Attorney  General  Gerson,  would  you  have  seen  them? 

4  A      I  know  that  I  did  not  with  regard  to 

5  Mr.  Gerson. 

6  Q      Would  you  have  seen  all  of  the  urgent  memos 

7  that  would  have  been  sent  to  Ms.  Reno? 

8  A      I  normally  would  have  seen  the  urgent  memos 
that  would  have  gone  to  Ms.  Reno.    1  can't  say  that  1 
saw  all  of  them. 

Q      Are  you  aware,  sir,  that  there  were  a 
number  of  criminal  referrals  relating  to  Madison 
Guaranty? 

A      I've  heard  there  were. 

Q      Do  you  recall  whether  this  urgent  memo 
referenced  the  criminal  referral  bearing  the  number 
C0004,  which  is  known  as  the  first  criminal  referral? 

A      No,  1  do  not. 

Q      Mr.  Hubbell,  did  you  know  Charles  Banks? 

A      Yes,  1  did.    1  do. 

Q      During  the  period  when  you  were  working  at 
the  Justice  Department,  did  you  ever  speak  to 


1  Mr.  Banks? 

2  A      1  don't  believe  so. 

3  Q      Do  you  know  a  Ms.  Anspaugh, 

4  A-n-s-p-a-u-g-h? 

5  A      I  recognize  the  spelling,  but  I  don't  know 

6  who  she  is.   And  I  may  have  seen  it  in  a  newspaper 

7  somewhere  or  in  the  million  of  documents  I've  looked 

8  at  for  the  last  two  years. 
Q      And  you  knew  Mr.  McDougal,  1  assume,  from 

Arkansas? 

A      1  have  met  Mr.  McDougal. 

Q      Did  you  meet  ~  have  you  met  him  on  a 
number  of  occasions? 

A      Not  really. 

Q      No  specific  recollection  of  meeting 
Mr.  McDougal? 

A      No,  no,  I  don't. 

Q      Now,  would  urgent  memos  have  been  routed 
through  the  Deputy  Attorney  General's  office? 

A      They  went  from  the  Executive  Office  of  U.S. 
Attorneys  to  the  Office  of  Executive  Secretary,  and 
then  they  would  have  been  routed,  copies  would  have 
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1  gone  to  me,  the  deputy,  in  some  cases  the  affected 

2  division  and  the  Attorney  General. 

3  Q      Let  me  show  you  a  document  which  bears 

4  Bates  number  667 1  that  you  received  from  the 

5  Department  of  Justice. 

6  (Witness  reviewed  the  document.) 

7  Mr.  Hubbell,  have  you  ever  seen  this 

8  document  before? 

9  A      Yes. 

10  Q      When  have  you  seen  this  document 

1 1  previously? 

12  A      When  it  was  presented  to  me  before  the 

13  grand  jury. 

14  Q      Did  you  see  the  document  during  the  period 

1 5  when  you  worked  at  the  Department  of  Justice? 

16  A      No. 

17  Q      So  it  would  be  your  testimony  that  this  is 

18  not  the  document  that  you  saw  which  was  a  memo  from 

19  Mr.  Voscato  discussing  the  Madison  referral? 

20  A      That's  correct. 

21  MS.  SHORES:    I'm  sorry.    Did  you  say  it 

22  came  from  Voscato? 
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1  MR.  FISHMAN:    Off  the  record. 

2  (Discussion  off  the  record.) 

3  BY  MR.  GIUFFRA: 

4  Q      The  urgent  report  that  you  saw,  the 

5  initial  ~  which  referenced  Madison  Guaranty,  that 

6  was  from  Mr.  Moscato;  am  I  correct? 

7  A      I  don't  know.    It  was  from  ~  most  of  them 

8  came  from  the  Executive  Office  of  U.S.  Attorneys,  so 

9  I'm  assuming  it's  from  Mr.  Moscato,  but  I  don't 

10  recall  who  was  the  author  of  the  memo. 

1 1  Q      Would  an  urgent  report  from  the  Executive 

12  Office  of  U.S.  Attorneys  have  been  written  by  anyone 

1 3  other  than  Mr.  Moscato  to  the  Attorney  General? 

14  A      I  don't  know. 

15  Q      Do  you  recall  seeing  any  urgent  reports 

16  from  anyone  other  than  Mr.  Moscato  to  the  Attorney 

17  General? 

1 8  A      Yes.   If  I  can  help  on  that,  all  the 

1 9  urgent  —  there  is  a  kind  of  cover  sheet  at  the 

20  Justice  Department  that's  green  that's  got  "urgent 

2 1  report"  on  top  of  it.    More  than  the  Executive  Office 

22  of  U.S.  Attorneys  use  it,  I  think.    I  mean,  I  just 
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1  remember  seeing  a  bunch  of  green  memos  over  there. 

2  They  have  green  cover  sheets,  so  that's  why  I  think 

3  other  than  Tony  would  send  them,  but  I  may  be  wrong. 

4  I  got  a  bunch  of  them. 

5  Q      Did  you  work  on  a  daily  basis  with 

6  Mr.  Gerson? 

7  A      Yes. 

8  Q      You  actually  worked  in  his  physical  office? 

9  A      No. 

10  Q      But  you  worked  with  him  on  a  daily  basis? 

11  A      I  saw  him  every  day. 

12  Q      Did  Mr.  Gerson  ever  discuss  with  you 

13  anything  having  to  do  with  a  criminal  referral,  RTC 

14  criminal  referral,  involving  Madison  Guaranty? 

15  A      No,  he  did  not. 

16  Q      Did  he  ever  discuss  with  you  any  matter  of 

1 7  any  nature  regarding  Madison  Guaranty? 

18  A      Madison,  no. 

19  Q      Did  he  ever  discuss  with  you  any  matter 

20  regarding  Mr.  McDougal? 

21  A      Mr.  McDougal,  no. 

22  Q      Did  he  ever  discuss  with  you  a  matter  being 
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1  investigated  in  the  Eastern  District  of  Arkansas 

2  involving  the  President  and  Mrs.  Clinton? 

3  A      No,  he  did  not. 

4  Q      Now,  it's  your  testimony  that  the  first 

5  time  you  learned  of  what  we've  defined  as  the  Madison 

6  criminal  referral  was  late  summer  ~  early  fall  in 

7  connection  with  an  urgent  report;  correct? 

8  A      That's  correct. 

9  Q      Do  you  recall  taking  any  action  with  regard 

10  to  that  Madison  criminal  referral? 

1 1  A      Me  taking  any  action? 

12  Q      Yes. 

13  A      Other  than  to  put  the  memo  back  in  my  out 

14  box,  no. 

1 5  Q      Did  you  ever  speak  with  anyone  about  the 

16  Madison  criminal  referral? 

17  A      Yes. 

1 8  Q      When  did  you  first  speak  with  someone  about 

19  the  Madison  criminal  referral? 

20  A      When  the  issue  was  raised  with  me  and  1 

21  recused. 

22  Q      And  when  was  the  time  that  you  recused? 
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1  A      At  some  point  Carl  Stem  at  the  Justice 

2  Department  asked  me  to  give  him  some  background  on 

3  the  people  involved  with  regard  to  inquiries  he  was 

4  getting  about  Madison  Guaranty. 

5  Q      And  Mr.  Stem  was  the  press  spokesman  for 

6  the  Justice  Department? 

7  A      That's  correct.   At  that  same  point,  Irv 

8  Nathan,  who  was  the  principal  —  I  can't  say 
principal  deputy,  associate  deputy  or  principal 
associate  deputy  for  Phil  Heymann  ~ 

Q      You  don't  want  to  offend  Mr.  Fishman  here. 
MR.  FISHMAN:    You  won't  offend  me.   You 
might  offend  Mr.  Nathan. 
(Laughter.) 

THE  WITNESS:    Whatever,  he  was  Phil's  right 
arm,  he  was  there  and  he  said  Web,  you  need  to  stay 
out  of  that,  your  firm  used  to  represent  Madison.   I 
said  you're  right,  Irv,  and  I  said  I'm  recused,  and 
that  was  the  extent  of  that  conversation. 
BY  MR.  GIUFFRA: 
Q      Do  you  recall  approximately  when  that  was? 
A      My  best  estimate  is  it  was  sometime  in 
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1  early  October. 

2  Q      Before  you  made  the  judgment  to  recuse 

3  yourself,  did  you  discuss  it  with  anyone  other  than 

4  Mr.  Nathan  and  Mr.  Stem? 

5  A      No,  it  was  done  on  the  spot. 

6  Q      On  the  spot.    After  you  recused  yourself, 

7  did  you  discuss  with  anyone  the  fact  that  you  had 

8  recused  yourself  from  matters  involving  Madison 

9  Guaranty? 

10  A      Yes,  I  did. 

1 1  Q      Who  did  you  discuss  the  fact  that  you  were 

12  recusing  yourself  from  matters  involving  Madison 

1 3  Guaranty  with? 

14  A      I'm  sure  the  Attomey  General  was  told.   At 

15  some  point  I  began  to  work  with  Dave  Margolis, 

16  probably  Janice  Sposata,  but  I'm  not  for  sure,  or 

17  somebody  in  her  office. 

18  Q      Who  is  Janice  Sposata? 

19  A      At  that  time  she  was  what  I  considered  the 

20  principal  ethics  officer  at  the  Justice  Department. 

21  I  can't  tell  you  her  specific  title.    She  worked 

22  with  ~  I  used  to  be  able  to  do  this,  a  woman  names 
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1  Mary  Bisenbach,  and  I'm  not  sure  out  of  whose  office 

2  they  worked  out  of.    I  believe  it  was  Steve  Colgate's 

3  office,  but  I'm  not  definite  about  that.   And  I  would 

4  have  ~  and  1  know  Dave  Margolis  was  involved  in 

5  formalizing  and  expending  the  recusal.  And  I'm  sure 

6  Phil  knew  about  it  as  well,  Phil  Heymann. 

7  Q      What  do  you  recall  about  your  discussion 

8  with  Mr.  Margolis  with  regard  to  your  recusal  from 

9  matters  involving  Madison? 

10  A      The  Whitewater/Madison,  I  think,  questions 

1 1  were  coming  up  about  my  recusal,  how  extensive  it 

12  was.  Normally  Janice  recommended  that  recusals  not 

13  be  in  writing,  but  in  this  case  we  thought  ~  one  of 

14  the  other  issues  was  to  stop  any  flow  of  paper  from 

15  coming  to  my  office.   And  I  think  it  was  Dave 

16  I/Iargolis  who  suggested  that  the  best  way  to  prevent 

1 7  the  Office  of  Executive  Secretary  from  sending  a 

1 8  piece  of  paper  to  my  office  that  even  if  I  was 

19  recused  might  go  to  one  of  my  deputies,  would  be  for 

20  my  entire  office  to  be  recused,  so  that  document  was 

2 1  prepared  for  my  signature  and  it  was  signed  in  early 

22  November. 
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1  Q      When  you  spoke  with  Mr.  Margolis  about  this 

2  referral,  did  you  have  any  understanding  as  to 

3  whether  he  had  any  knowledge  of  the  referral, 

4  independent  knowledge  of  the  referral? 

5  A      I  had  the  impression  that  he  did.   I  don't 

6  know  if  he  did  or  didn't. 

7  Q      Did  he  indicate  to  you  in  any  way  that  he 

8  had  reviewed  the  referral? 

9  A      No. 

10  Q      Did  he  indicate  to  you  that  the  referral 

1 1  made  reference  to  President  and  Mrs.  Clinton? 

12  A      No,  because  I've  never  seen  the  referral. 

13  1  don't  know  that  it  does  to  this  day. 

14  Q      In  looking  at  your  telephone  logs  which 

15  you've  produced,  there's  a  reference  to  a  person  by 

16  the  name  of  Amy  Stewart.   Who  is  Amy  Stewart? 

17  A      Amy  Stewart  is  a  partner  at  the  Rose  Law 

18  Firm. 

19  Q      During  May  of  19  --  strike  that. 

20  During  May  of  1993,  was  Ms.  Stewart  in 

21  Washington,  D.C.? 

22  A      Yes. 
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1  Q      Why  was  Ms.  Stewart  in  Washington,  D.C.? 

2  A      She  was  assisting  me  in  preparing  for  my 

3  confirmation  hearings,  and  at  some  point,  but  I  think 

4  that  was  much  later,  she  was  assisting  in  looking  at 

5  some  antitrust  issues  on  the  health  care  task  force. 

6  Q      Did  Ms.  Stewart  have  any  role  in  connection 

7  with  an  investigation  into  billing  matters  at  the 

8  Rose  Law  Firm? 

9  A      Not  that  I  know  of. 

10  Q      Other  than  persons  you've  already 

1 1  mentioned,  did  you  discuss  anything  having  to  do  with 

12  Madison  with  anyone  else  at  the  Department  of 

13  Justice? 

14  MR.  KRAVITZ:    Ever? 

15  BY  MR.  GIUFFRA: 

16  Q      During  1993. 

17  A      Well,  after  I  recused,  I'm  sure  I  talked 

18  about  it  with  several  people  in  my  office  as  the 

19  newspaper  articles  would  hit,  including  Nancy 

20  McFadden,  my  secretary  Kathy  Gallagher,  and  others. 

21  I  just  couldn't  tell  you  all  the  people  1  might  have 

22  talked  about  it  with  once  everything  was  in  the 
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1  newspapers. 

2  Q      Prior  ~  what  was  the  date  of  your  recusal? 

3  A      In  early  November. 

4  MR.  KRAVITZ:    Just  so  the  record  is  clear, 

5  are  you  asking  him  about  when  he  said  orally  that  he 

6  was  recusing  himself  or  when  he  signed  that  memo? 

7  THE  WITNESS:    I  thought  he  was  meaning  the 

8  written  recusal. 

9  BY  MR.  GIUFFRA: 

10  Q      Let's  ask  both  questions  so  the  record  is 

1 1  clear.   Did  you  orally  indicate  that  you  were  going 

12  to  recuse  yourself  from  matters  involving  Madison? 

13  A      My  recollection  is  it  was  several  weeks 

14  before  the  written  recusal,  like  early  October. 

15  Q      What  was  the  date  of  the  written  recusal, 

16  if  you  can  recall? 

17  A      Like  November  2  or  something  like  that.   I 

18  used  to  know  that  by  memory. 

19  MR.  KRAVITZ:    Do  you  want  to  show  it  to  him 

20  so  that  the  record  is  accurate?  My  understanding  is 

21  it  was  November  3. 

22  MS.  SHORES:    Right. 
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1  MR.  KRAVITZ:    It's  consistent  with  what  he 

2  said,  but  ~ 

3  THE  WITNESS:   Actually,  I  think  the  letter 

4  says  that  I  recused  earlier  but  that  now  I'm  recusing 

5  my  office. 

6  MR.  KRAVITZ:    Do  you  want  to  show  it  to 

7  him? 

8  BY  MR.  GIUFFRA: 

9  Q      Let  me  show  you  a  document  which  bears 

10  Department  of  Justice  Bates  number  16848.    It's  a 

1 1  memorandum  to  the  Attorney  General  and  Deputy 

12  Attorney  General  and  acting  Assistant  Attorney 

13  General  for  the  criminal  division  from  Web  Hubbell. 

14  A      Okay,  I  see. 

15  Q      Is  that  the  written  recusal  that  you  sent 

16  to  the  Attorney  General? 

17  A      It's  a  memo  about  recusal  where  I'm 

18  recusing  my  office,  if  we  want  to  get  really 

1 9  accurate,  but  it  does  talk  about  my  prior  recusal  and 

20  I'm  recusing  the  office  of  the  Associate  Attorney 

21  General. 

22  Q      And  the  date  is  November  3? 
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1  A      Right. 

2  Q      Mr.  Kravitz  wins  the  Jeopardy  award. 

3  I  would  like  to  focus  on  the  period  January 

4  20,  1993  through  November  3,  1993.    During  that 

5  period,  did  you  discuss  anything  having  to  do  with 

6  Madison  with  Bill  Kennedy? 

7  MR.  KRAVITZ:    I'm  sorry.  Bob.    I  was  taking 

8  notes.   What's  the  time  period? 

9  MR.  GIUFFRA:    January  20,  1993  through 

10  November  3,  1993. 

1 1  MR.  KRAVITZ:    Thanks. 

12  THE  WITNESS:    I'm  sure  I  did. 

13  BY  MR.  GIUFFRA: 

14  Q      What  do  you  recall  discussing  with  Bill 

15  Kermedy  about  Madison  during  that  period? 

16  A      Well,  after  the  matters  hit  the  newspaper, 

17  I'm  sure  we  talked  about  that  Whitewater  was  coming 

18  back  up  and  McDougal  was  coming  back  up,  but 

19  specifically  anything,  I  don't  recall.   I  mean  it 

20  would  have  been  more  of  a  general  discussion.   I 

21  don't  remember  whether  I  told  Bill  when  I  recused  or 

22  not.    We  had  a  discussion  about  Randy  Coleman  calling 
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1  him.   That,  I  think,  occurred  during  that  time 

2  period. 

3  Q      Go  ahead. 

4  A      I  mean  there  would  have  been  a  lot  of 

5  things  we  would  have  discussed,  but  I  don't  recall 

6  any  of  that  coming  up,  except  after  it  started 

7  hitting  the  newspapers,  and  I  think  that  time  period 

8  was  starting  in  September. 

9  Q      So  it  would  be  your  testimony  that  prior  to 

10  September  1993,  you  would  not  have  -  say,  between 

11  January  1993  and  September  1993,  you  would  not  have 

12  discussed  Madison  or  Whitewater  with  Mr.  Kennedy? 

13  A      I  don't  know  after  Vince's  death  whether 

14  the  subject  of  the  Whitewater  tax  returns  came  up 

15  prior  to  those  discussions  about  everything  else  or 

16  not. 

17  Q      Do  you  have  a  recollection  of  discussing 

18  the  Whitewater  tax  returns  with  Mr.  Kennedy  after 

19  Mr.  Foster's  death? 

20  A      I  don't  know  whether  I  did  or  not.    I'm 

21  trying  to  be  as  accurate  as  I  can  that  it's  likely 

22  that  as  we  discussed  Vince's  death,  one  of  the  issues 
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1  might  have  been  that  we  knew  ~  1  knew  that  Vince  was 

2  working  on  the  Whitewater  tax  returns,  and  who  was 

3  going  to  take  over  that  responsibility  and  other 

4  personal  responsibilities  of  the  Clintons,  so  I  don't 

5  know  if  I  did  or  not,  but  I'm  trying  to  be  accurate 

6  in  saying  that  it's  possible  that  I  could  have. 

7  Q      How  did  you  know  that  Mr.  Foster  was 

8  working  on  the  Whitewater  tax  return  during  the 

9  period  January  ~  strike  that. 

10  Were  you  aware  that  Mr.  Foster  was  working 

1 1  on  the  Whitewater  tax  return  during  the  time  when  he 

12  was  serving  as  deputy  counsel  to  the  President? 

13  MR.  KRAVITZ:    Bob,  I'm  going  to  object. 

14  This  was  the  subject  of  lengthy  questioning  in 

15  Mr.  Hubbell's  deposition  by  a  member  of  your  staff 

16  this  summer.    I  mean,  I  don't  object  to  a  couple  of 

17  questions. 

18  MR.  GIUFFRA:    Just  a  couple  of  questions. 

19  MR.  KRAVITZ:    If  you  just  want  to  focus  the 

20  inquiry  for  some  new  questions,  that's  fine.   I 

21  really  don't  think  we  should  spend  everyone's  time 

22  going  back  over  things  that  are  covered  in  several 
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1  hundred  pages  of  transcripts. 

2  MR.  GIUFFRA:    It's  for  purposes  of 

3  obtaining  a  date  reference. 

4  THE  WITNESS:   At  some  time  yes,  I  knew  that 

5  Vince  was  working  on  the  Whitewater  tax  return. 

6  BY  MR.  GIUFFRA: 

7  Q      During  the  time  that  he  was  deputy  White 

8  House  counsel? 

9  A      Yes. 

10  Q      During  the  period  January  through  September 

1 1  1993,  do  you  recall  discussing,  let's  describe  it  as 

12  the  Madison/Whitewater  issue  generically,  just  to  try 

13  to  speed  this  thing  up,  because  1  can  do  both. 

14  MR.  KRAVITZ:    Is  that  defined  as  S  Res 

15  120? 

16  MR.  GIUFFRA:    We  could  do  that. 

17  BY  MR.  GIUFFRA: 

18  Q      Did  you  have  any  discussions  with  President 

19  Clinton  about  anything  having  to  do  with  Madison  or 

20  Whitewater? 

21  A      Between  January  and  ~ 

22  Q      September  1993. 


1  A      September  of '93? 

2  Q      Yes. 

3  A      Probably  not,  no. 

4  Q      Is  your  answer  definitely  no  or  you  would 

5  not  be  sure? 

6  A      From  January  until  when  it  started  hitting 

7  the  newspapers,  the  answer  is  no.    I  can't  tell  you 

8  when  the  first  newspaper  articles  in  generic  terms  of 

9  Whitewater/Madison  were.   My  recollection  is  it  was 

10  in  September,  but  I  don't  ~  you  know,  I  didn't  read 

1 1  every  newspaper.   So  until  it  started  hitting  the 

12  newspaper,  I  know  I  did  not.    I  can't  tell  you  when 

13  we  first  started  talking  about  it. 

14  Q      Prior  to  the  time  when  Whitewater/Madison 

15  hit  the  newspaper,  do  you  recall  having  any  ~  and 

16  this  is  from  the  period  January  until  that  time,  do 

17  you  recall  of  any  discussions  with  the  First  Lady 

1 8  about  those  issues? 

19  A      No,  I  do  not.    Same  as  the  President. 

20  Q      And  other  than  Mr.  Kennedy,  to  speed  this 

21  up,  do  you  recall  discussing  ~  strike  that. 

22  Between  January  and  September  1993,  do  you 
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1  recall  discussing  Madison/ White  water  issues  with 

2  anyone? 

3  A      Until  it  hit  the  newspapers,  and  let's 

4  assume  that's  September,  the  only  person  I  would  have 

5  talked  about  any  issue  would  have  been  Vince  Foster. 

6  Q      After  Whitewater  hit  the  newspaper  in 

7  September  1993,  do  you  recall  anything  about  your 

8  discussions  with  President  Clinton  about  the  subject 

9  matter  of  Whitewater? 

10  A      The  only  specific  conversation  I  recall  was 

1 1  one  where  we  ~  I  believe  we  were  flying  back  fi-om 

12  his  mother's  ftmeral  and  he  asked  me  the  question, 

13  did  I  think  that  Whitewater/Madison  would  ever  end, 

14  so  I  remember  that  conversation. 

15  MR.  KRAVITZ:    Were  you  right? 

16  THE  WITNESS:   Yes. 

17  (Laughter.) 

18  So  I  do  remember  that  conversation  but  that 

19  was  late  in  the  day.    I  don't  remember  any  other 

20  conversations  directly  about  that. 

21  BY  MR.  GIUFFRA: 

22 Q      After  Whitewater  hit  the  press  in  September 
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1  1993,  do  you  recall  any  conversations  about 

2  Madison/ White  water  with  the  First  Lady? 

3  A      It  is  possible  in  the  same  context  I  had 

4  one,  but  I  don't  recall  any  specific  conversation. 

5  Q      Do  you  know  David  Hale? 

6  A      I  do  know  David  Hale.  Not  well,  but  I  know 

7  David. 

8  Q      Could  you  just  state  for  the  record  how  you 

9  know  David  Hale? 

10  A      He  was  a  lawyer  in  Arkansas.   His  family  ~ 

1 1  I'm  not  sure  exactly  what  his  relationship  was  to  the 

12  municipal  judge  over  in  north  Little  Rock,  but  they 

13  were  related,  so  when  I  first  started  practicing, 

14  there  was  some  relationship  there.   1  knew  that  he 

15  became  the  county  municipal  judge,  and  1  know  that 

16  doesn't  make  any  sense,  but  there  was  a  specific 

17  title  of  county  municipal  judge  that  he  held. 

18  So  I  knew  him  that  way,  and  1  knew  that  he 

19  was  involved  in  investments  in  the  area  of  town  that 

20  1  lived  in,  so  I  knew  him  that  way.    I  would  see  him 

2 1  when  I  would  have  breakfast  at  a  local  restaurant 

22  there.   So  I  knew  him  ~  I  would  know  him  if  I  saw 


4753 

33 

1  him,  but  I  didn't  have  any  business  or  social 

2  relationship  with  him. 

3  Q      When  was  the  first  time  you  heard  of  an 

4  entity  called  Capital  Management  Services? 

5  A      Well,  my  memory  has  been  refreshed  by  all 

6  these  proceedings,  so  I  believe  the  first  time  was 

7  around  the  time  that  our  firm  took  on  the 

8  representation  of  Madison  against  Frost  &  Company. 

9  Q      And  when  was  that? 

10  A      In  ~  boy.    I  believe  it  was  in  early  1989, 

11  March  of '89. 

12  Q      One  other  question,  just  going  back.   When 

13  you  spoke  to  Mr.  Kennedy,  I  believe  you  said  it  was 

14  in  September  roughly  -- 

15  A      Right. 

16  Q      ~  did  you  indicate  to  him  in  any  way  that 

17  you  had  seen  a  criminal  referral  or  document 

1 8  referencing  a  criminal  referral  involving  Madison? 

19  A      No,  I  did  not. 

20  Q      Could  you  just  please  describe  for  the 

21  record  anything  more  you  recall  about  when  you  first 

22  learned  about  Madison  —  strike  that  —  Capital 
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1  Management  in  March  of  '89? 

2  A      In  March  of  '89  ~  and  I  don't  have  the 

3  documents  in  fi-ont  of  me  ~  when  we  took  on  the 

4  representation  of  Madison  ~  and  when  I  say  Madison, 

5  it  was  actually  the  FDIC  is  I  think  conservator  for 

6  Madison  ~  David  Hale  called  me  and  asked  if  we 

7  would,  at  the  same  time  we  were  suing  Frost  on  behalf 

8  of  Madison,  would  we  represent  his  entity  against 

9  Frost  as  well. 

10  Q      And  did  you  decide  to  take  on  that 

1 1  representation? 

12  A      No.    We  declined  to  do  that  after  his 

13  lawyer  sent  some  documents  to  the  firm  and  ultimately 

14  we  told  him  that  we  would  not  do  it. 

1 5  Q      Was  Mrs.  Clinton  involved  at  all  in  those 

16  conversations  with  Mr.  Hale? 

17  A      No. 

18  Q      Do  you  know  whether  Mrs.  Clinton  knows 

19  Mr.  Hale? 

20  A      My  recollection  was  that  David  was  active 

21  in  Democratic  politics,  so  I'm  sure  —  I  shouldn't 

22  say  that.    I  don't  know  that.    I  would  be  surprised 
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1  if  she  hadn't  met  him  in  connection  with  Democratic 

2  politics. 

3  Q      Do  you  know  whether  Mr.  Hale  knew 

4  then-Governor  Clinton? 

5  A      For  the  same  reason,  yes,  but  I  don't  know 

6  that. 

7  Q      Never  attended  any  meetings  at  which 

8  Governor  Clinton  and  Mr.  Hale  were  present? 

9  A      No,  I  did  not. 

10  Q      Did  you  ever  attend  any  meetings  at  which 

1 1  Mr.  Hale  and  the  First  Lady  were  present? 

12  A      No,  I  did  not. 

13  Q      Did  Bill  Kennedy  know  Mr.  Hale? 

14  A      I  can't  tell  you. 

15  Q      After  declining  the  representation  of 

16  Capital  Management  in  March  of  '89,  when  do  you 

17  recall  was  the  next  time  that  the  entity  Capital 

1 8  Management  came  in  contact  with  you? 

19  A      My  recollection  is  that  sometime  during  the 

20  campaign  in  the  summer  of  '92,  there  was  a  newspaper 

21  article  which  indicated  that  David  Hale  was  under 

22  investigation  and  likely  to  be  indicted  and  the  issue 
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1  of  Capital  Management  came  up,  not  in  connection  with 

2  the  Clintons,  but  that's  my  next  recollection  of 

3  Capital  Management. 

4  Q      And  that  would  be  in  the  Arkansas 

5  newspapers? 

6  A      Yes.   Now,  when  we  were  doing  the  Frost 

7  litigation,  the  Capital  Management,  there  was  some 

8  loans  involving  Capital  Management  and  they  were  ~ 

9  we  looked  at  those.   When  I  say  "we,"  members  of  the 

10  Rose  Law  Firm  who  were  working  on  that  case. 

11  Q      Do  you  recall  the  loans  that  you  would  have 

12  looked  at? 

13  A      I  do  remember  some  loans.    Specifically 

14  which  ones,  I  couldn't  tell  you.    I  mean  off  the  top 

15  of  my  head,  but  they  were  all  ~  any  loans  involving 

16  Madison  Savings  &  Loan  and  Capital,  we  would  have 

17  looked  at  in  connection  with  that  litigation. 

18  Q      Which  members  of  the  Rose  Law  Firm  worked 

19  on  the  Frost  matter? 

20  A      Lawyer  named  Rick  Donovan,  myself  and  a 

21  lawyer  named  Gary  Speed. 

22  Q      After  reading  about  possible  investigation 
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1  of  Mr.  Hale  in  the  summer  of  '92  in  the  Arkansas 

2  papers,  when  was  the  next  time  that  you  recollect 

3  having  contact  of  any  nature  with  either  Capital 

4  Management  or  Mr.  Hale? 

5  A      When  I  read  the  article  that  Mr.  Hale's 

6  lawyer  had  attempted  to  call  Mr.  Kennedy. 

7  Q      And  do  you  recall  when  you  read  the  article 

8  that  Mr.  Hale's  lawyer  had  attempted  to  contact 

9  Mr.  Kennedy? 

10  A      Sometime  in  September  or  October  of '93.   I 

1 1  want  to  be  accurate.  That  article  triggered  a  memory 

12  of  a  conversation  I  had  with  Bill  Kennedy  prior  to 

13  that. 

14  Q      Do  you  know  a  lawyer  by  the  name  of  Richard 

1 5  Mayes? 

16  A      Yes,  I  do. 

17  Q      Who  is  Richard  Mayes? 

1 8  A      Richard  Mayes  is  a  lawyer  who  served  on  the 

19  Supreme  Court  of  Arkansas.   He's  an  African- American 

20  lawyer.   He  did  a  lot  of  civil  rights  litigation  in 

2 1  about  —  and  practiced  at  the  same  time  I  did.   He 

22  was  active  in  some  municipal  issues  and  therefore  I 
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1  had  some  contact  with  him.   We  had  a  lot  of  mutual 

2  friends. 

3  Q      During  the  period  January  1993  through 

4  September  1993,  do  you  have  any  recollection  of 

5  speaking  with  Mr.  Mayes? 

6  A      I  think  I  had  lunch  with  Richard  or  dinner 

7  with  Richard  on  one  occasion,  maybe  two.    I'm  sure  I 

8  saw  Richard  at  several  functions,  cocktail  parties  or 

9  functions  where  Arkansas  people  were  ~  who  were  up 

10  here. 

11  Q      Do  you  recall  when  you  had  dinner  with 

12  Mr.  Mayes? 

13  A      No,  but  I  don't  have  any  calendar  with  me. 

14  It's  probably  on  my  calendar.  I  think  it  was  dinner, 

15  it  could  have  been  lunch  or  it  could  have  been  both. 

16  Q      You  don't  have  a  recollection  as  to  the 

17  time? 

18  A      Specific  time,  no. 

19  Q      Let's  discuss  your  relationship  with  a 

20  man  ~  a  lawyer  named  Randy  Coleman. 

21  A      A  lawyer?  He's  a  man,  too. 

22  Q      You  asked  the  question  better  than  I  did. 
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1  How  do  you  know  Mr.  Coleman? 

2  A      Randy  was  a  lawyer  practicing  in  Arkansas 

3  as  well,  Little  Rock.   He  was  in  a  law  firm  that  we 

4  had  a  lot  of  litigation  with.    He  represented  some 

5  clients  in  litigation  that  I  was  involved  in,  so  I 

6  knew  Randy  in  that  way.    So  he  was  another  lawyer.   I 

7  don't  think  again  socially  I  ever  had  any  connection 

8  with  Randy  but  I  certainly  saw  him  at  Bar  activities 

9  and  things  of  that  sort,  and  in  connection  with  cases 

10  we  had. 

1 1  Q      What  was  the  nature  of  Mr.  Coleman's  legal 

12  practice?  What  is  your  understanding  of  the  nature 

13  of  Mr.  Coleman's  legal  practice? 

14  A      I  guess  you'd  say  —  would  you  want  to 

15  limit  it  to  the  around  the  time  I  left  Arkansas? 

16  Q      Yes. 

17  A      It  was  —  he  did  some  criminal  work.   He 

18  did  some  divorce  work.    He  was  primarily  I  would  say 

19  a  general  practitioner,  did  some  securities 

20  litigation,  used  to  do  -  I  think  Randy  did  a  bunch 

2 1  of  condemnation  work  for  the  highway  department. 

22 Q      You  just  previously  testified  that  you 
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1  spoke  with  Mr.  Kennedy  sometime  prior  to  September 

2  1993  about  conversations  that  he  had  had  with 

3  Mr.  Coleman? 

4  A      1  don't  know  if  it  was  prior  to  September. 

5  It  was  prior  to  the  conversation  I  had  with 

6  Mr.  Kennedy  after  the  articles  hit  and  the  articles 

7  said  that  Randy  had  tried  to  reach  Bill.    I  don't 

8  know  when  those  articles  hit,  but  sometime  prior  to 

9  that,  to  those  articles.  Bill  and  I  had  a  brief 

10  conversation  about  Mr.  Hale. 

1 1  Q      What  did  Mr.  Kennedy  say  to  you  about  that 

12  conversation? 

13  A      Mr.  Kennedy  called  me  to  ask  if  I  knew  of 

14  any  connection  between  Mr.  Hale  and  Jim  McDougal  and 

15  Madison,  and  I  told  him  ~  I  was  actually  wrong.    I 

16  told  him  no.    I  didn't  recall. 

1 7  Q      Did  Mr.  Kennedy  indicate  to  you  that  ~ 

1 8  whether  Mr.  Coleman  had  made  any  reference  to  the 

19  Clintons  in  connection  with  David  Hale? 

20  A      Maybe  it  will  help;  this  is  what  I 

21  remember.   Bill  called  me  and  said  is  there  any  — 

22  and  I  think  the  reason  I  said  no  to  him  was  he  was 
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1  asking  me  did  it  come  up  in  the  campaign  of  any 

2  connection  between  Hale  and  McDougal  and  the 

3  Clintons. 

4  And  I  thought  he  was  asking  me  in  reference 

5  to  the  campaign  because  Bill  and  others  would  always 

6  call  me  about  issues  that  came  up  in  the  campaign. 

7  Now,  that's  when  I  said  no.   Actually  I  knew  that 

8  Hale  and  McDougal  had  a  connection  but  I  had 

9  forgotten  about  it. 

1 0  Then  when  I  read  it  in  the  paper  that 

1 1  Mr.  Coleman  had  called  Mr.  Kennedy  about  Mr.  Hale, 

12  the  next  time  I  talked  to  Bill,  I  said  something  like 

1 3  "now  I  understand  why  you  were  asking  me  about 

14  Mr.  Hale,  that  Randy  about  been  calling  you."   And  he 

15  said  "yeah,  that's  why  I  was  calling  you  because  I 

16  was  getting  these  calls  from  Coleman." 

17  So  I  don't  think  at  the  first  time 

1 8  Mr.  Kennedy  was  ~  had  mentioned  Randy  but  he  had 

19  asked  about  did  I  know  of  any  connection  between 

20  Hale,  Madison,  things  of  that  sort,  and  I  took  it  as 

21  a  typical  question  that  was  kind  of  campaign  related. 

22 Q      Do  you  recall  when  that  conversation  might 


1  have  occurred? 

2  A      It  was  sometime  before  the  newspaper 

3  articles  hit  about  Hale. 

4  Q      Would  it  roughly  have  been  sometime  in 

5  August,  perhaps? 

6  A      Could  have  been  late  August,  could  have 

7  been  early  September.   I  just  ~  you  know.  Bill  and  I 

8  talked,  especially  after  Vince  died,  almost  on  a 

9  daily  basis,  so  it  would  have  been  hard  to  pinpoint. 

10  Q      Would  it  refresh  your  recollection  at  all 

11  if  I  indicated  to  you  that  we  have  phone  records 

12  indicating  you  spoke  to  Mr.  Kennedy  on  August  18  for 

13  10  minutes? 

14  A      No.    There  were  a  lot  of  issues  after  Vince 

15  died  that  Bill  and  I  would  talk  about,  and  so  -  and 

16  also.  Bill  was  the  point  person  on  all  appointments 

1 7  at  the  Justice  Department  with  regard  to  doing  their 

18  background  checks,  so  Bill  and  I  talked  at  that  time 

19  a  lot  because  I  was  under  a  lot  of  encouragement, 

20  let's  say,  to  get  the  appointments  moving  and  get  the 

21  background  checks  done,  and  so  I  would  be  calling 

22  Kennedy,  finding  out  where  they  were. 


42 


4758 

43 

1  Q      After  you  spoke  with  Mr.  Kennedy,  do  you 

2  recall  speaking  with  Mr.  Lindsey  about  what 

3  Mr.  Kennedy  had  just  discussed  with  you? 

4  A      No.    I  could  have,  but  I  don't  recall. 

5  Q      Did  Mr.  Kennedy  indicate  to  you  that  he  had 

6  discussed  his  communications  with  Mr.  Coleman  with 

7  anyone  at  the  White  House? 

8  A      No.   No,  I  would  be  surprised  if  he  did. 

9  When  you're  talking  about  my  conversation  with 

10  Mr.  Kennedy  was,  I'm  ~  you  know,  now  I  know  why  you 

1 1  were  calling  me  about  David  Hale,  and  I  also  told  him 

12  at  that  point  that  I  was  surprised  Randy  hadn't 

13  called  me  about  those  issues.    So  I  don't  remember 

14  him  saying  "but  I've  talked  to  Bruce  about  it  and  got 

15  an  answer  one  way  or  the  other."   I  just  don't  know. 

16  I  know  that  at  some  point,  Bruce  Lindsey  became  kind 

17  of  the  lead  person  at  the  White  House  on 

18  Whitewater/Madison  issues,  but  I  thought  that  was 

19  much  later  on. 

20  Q      The  Committee  has  obtained  a  series  of 

21  phone  records  indicating  that  you  spoke  to 

22  Mr.  Coleman,  at  least  some  sort  of  contact,  on  seven 
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1  occasions  between  6-15-93  and  9-13-93. 

2  A      Uh-huh. 

3  Q      Do  you  have  any  recollection  about  what  you 

4  spoke  to  Mr.  Coleman  about  on  those  occasions? 

5  A      Yes.    I  don't  think  I  talked  to  him  eight 

6  times.    I  think  he  might  have  called  me  or  I  might 

7  have  called  him.    I  may  have  talked  to  Randy  two  or 

8  three  times  in  that  period,  but  I've  seen  the  phone 

9  messages  so  I  know  ~ 

10  Q      Seven,  actually. 

1 1  A      Yeah.   Randy  called  me  to  say  that  there 

12  was  an  investigation  going  on  and  that  he  wanted  me 

13  to  look  into  it,  he  thought  there  was  an  abuse, 

14  but  ~  and  it  related  to  a  bankruptcy  and  a  lawyer  in 

15  Little  Rock  named  Dick  Downing. 

16  Q      When  you  say  investigation,  who  was 

17  bringing  this  investigation? 

18  A      The  antitrust  division  of  the  Justice 

19  Department. 

20  Q      And  how  was  Mr.  Downing  involved  in  this 

2 1  investigation? 

22  A      He  was  the  subject,  he  was  one  of  the 
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1  targets  of  the  investigation. 

2  Q      What  was  the  nature  of  the  investigation? 

3  MR.  FISHMAN:    Let  me  interpose  a  question 

4  of  the  Committee  whether  ~  let  me  ~  off  the  record 

5  for  a  second  so  I  can  ask  Mr.  Hubbeil  how  this 

6  investigation  proceeded  and  whether  there's  anything 

7  public  or  not  public  about  it,  because  you  may  be 

8  going  down  a  road  that  would  not  be  an  appropriate 

9  one  to  go  down. 

10  (Discussion  off  the  record.) 

11  MR.  FISHMAN:    Back  on  the  record.   I've  had 

12  an  opportunity  to  discuss  the  matter  with  Mr.  Hubbeil 

13  and  with  one  small  aspect  of  his  discussions  with 

14  another  person  in  the  Justice  Department  that  he  will 

15  describe,  I  don't  think  that  the  contours  of  his 

16  answer  to  your  question  would  invade  any 

17  investigative  matters  within  the  Department  of 

18  Justice  or  grand  jury  matters,  and  so  I'll  withdraw 

19  my  objection  to  the  question. 

20  MR.  GIUFFRA:    What  was  the  pending 

21  question? 

22 (The  reporter  read  the  record  as  requested.) 


1  THE  WITNESS:   There  was  an  investigation 

2  going  on  of  a  bankruptcy  matter,  an  allegation  that 

3  lawyers  and  others  had  conspired  to  avoid  the 

4  legitimate  bidding  process  in  a  bankruptcy  matter. 

5  Randy  believed  that  there  was  a  real  abuse 

6  about  to  occur,  that  a  lawyer,  a  certain  lawyer  in 

7  Little  Rock  that  he  represented  was  about  to  be 

8  indicted.   I  referred  the  matter  to  the  head  of  the 

9  antitrust  division  to  say  I  received  this  complaint, 

10  like  I  would  any  other. 

1 1  Later  on  I  got  a  report  on  it.    I  don't 

12  think  I  reported  back  to  Mr.  Coleman.   Then  later  on, 

13  Mr.  Coleman  called  me  again  to  say  it  was  still  going 

14  on  and  he  thought  it  was  abuse  and  that  I  needed  to 

15  look  into  it. 

16  BY  MR.  GIUFFRA: 

1 7  Q      Did  Mr.  Coleman  indicate  to  you  the  names 

1 8  of  the  persons  who  were  involved  or  alleged  to  be 

19  involved  in  this  antitrust  conspiracy? 

20  A      Yes,  yes,  he  did. 

2 1  Q      What  were  the  names? 

22  MR.  FISHMAN:    Well,  again,  perhaps  we 
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1  could,  because  again  I  don't  know  whether  the  matter 

2  was  a  grand  jury  matter  or  not.    Perhaps  it  would  be 

3  safer  if  you  were  to  ask  whether  the  names  of  any 

4  people  that  were  involved  are  any  of  the  names 

5  involved  with  the  scope  of  the  Committee's 

6  investigation  and  that  way  ~ 

7  MR.  GIUFFRA:    Well,  I'm  going  to  ask  the 

8  question  because  I  want  to  try  to  test  his  knowledge 

9  with  regard  to  this  and  also  learn  more  about  this 

10  particular  matter. 

1 1  MR.  FISHMAN:    I  understand.   Because 

12  Mr.  Hubbell  does  not  know  whether  there  were  matters 

13  involving  a  grand  jury  investigation,  you  may  be 

14  asking  him  to  give  an  answer  that  would  subject  him 

15  to  disclosing  grand  jury  investigation  ~  grand  jury 

16  information  unknowingly  and  1  don't  think  that  that 

17  would  be  ~ 

18  MR.  GIUFFRA:    If  Mr.  Coleman  provided  the 

19  information  to  him,  it  wouldn't  be  grand  jury. 

20  MR.  FISHMAN:    If  he  learned  it  from  the 

21  antitrust  section,  he  might  have. 

22  THE  WITNESS:    I  didn't  learn  it  from 
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1  antitrust. 

2  MR.  FISHMAN:    That's  fine. 

3  BY  MR.  GIUFFRA: 

4  Q      WTio  did  Mr.  Coleman  say  was  involved  in 

5  this  particular  investigation? 

6  A      He  mentioned  a  lawyer  named  Dick  Downing. 

7  Q      Did  he  mention  the  names  of  any  other 

8  lawyers? 

9  A      No.    I  was  aware  of  the  matter  so  I  knew 

10  other  people  who  were  involved,  but  the  one  he 

1 1  mentioned  was  Dick  Downing.    And  I  wasn't  aware  of  it 

12  because  of  anything  at  the  Justice  Department.   I  was 

13  aware  of  it  because  of  Little  Rock  knowledge,  not  ~ 

14  Q      Based  on  your  Little  Rock  knowledge,  who 

15  else  did  you  know  was  a  possible  target  of  this 

16  investigation? 

17  A      I  didn't  know  who  was  the  target  of  the 

18  investigation.   I  knew  who  was  involved  in  the 

19  bankruptcy  matter. 

20  Q      Who  was  involved  in  the  bankruptcy  matter? 

21  A      A  lawyer  named  Skip  Davidson,  a  man  named 

22  Whisenhunt,  a  man  named  Vogel,  and  I  think  the  entity 
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1  involved  was  an  entity  called  Landscape  & 

2  Associates.   The  best  description  I  can  give  you  is 

3  if  you  go  out  Highway  10,  there's  a  piece  of  property 

4  where  there's  a  Safeway  store  and  right  across  the 

5  street  from  it  is  a  Kroger  store,  and  it  involved 

6  where  the  Kroger  store  was,  is  now. 

7  MR.  KRAVITZ:    You  can  stop  by  this  weekend. 

8  MR.  GIUFFRA:    That's  just  what  I  was 

9  looking  forward  to  doing. 

10  BY  MR.  GIUFFRA: 

1 1  Q      How  did  you  learn  about  this  particular 

12  antitrust  investigation  when  you  were  back  in  Little 

13  Rock? 

14  A      I  didn't  learn  about  the  antitrust 

15  investigation.   I  knew  about  the  bankruptcy  auction. 

16  Q      How  did  you  learn  about  the  bankruptcy 

17  matter? 

1 8  A      Because  Mr.  Whisenhunt,  after  firing  his 

19  lawyer,  Mr.  Downing,  and  others,  other  lawyers  he 

20  had,  came  to  one  of  my  partners  and  wanted  him  to 

21  represent  him. 

22 Q      Who  was  the  partner  that  he  came  to? 
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1  A      Mr.  Charles  Baker. 

2  Q      And  who  was  Mr.  Coleman  representing  in 

3  connection  with  this  investigation? 

4  A      Mr.  Downing,  I  believe. 

5  Q      Did  you  know  Mr.  Downing? 

6  A      I  don't  believe  I've  ever  met  Mr.  Downing. 

7  I  might  have  through  Bar  activities,  but  Mr.  Coleman 

8  was  not  the  only  lawyer  to  call  me  about  Mr.  Downing, 

9  by  the  way. 

10  Q      Who  were  the  names  of  the  other  lawyers  who 

1 1  called  you  about  Mr.  Downing? 

12  A      The  one  I  remember  is  another  lawyer  named 

13  Mr.  Tom  Overby,  who  I  do  know,  who  called  me  again  to 

14  say  similar  to  what  Mr.  Coleman  said.    So  I  don't 

15  know  Randy  was  representing  him.    He  may  have  been 

16  calling  just  as  a  friend. 

17  Q      Do  you  recall  how  long  your  conversations 

18  with  Mr.  Coleman  were? 

19  A      Maybe  three,  four,  five  minutes. 

20  Q      Did  you  ever  meet  with  Mr.  Coleman  in 

21  Washington,  D.C.  during  the  time  when  you  were  — 

22  between  January  ~ 


A  1   ina  m     a  i 
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1  A      In  a  meeting  between  Randy  Coleman  and  me? 

2  Q      Strike  that.   When  was  the  last  time  you 

3  met  with  Randy  Coleman  face  to  face? 

4  A      Unless  I  saw  him  at  a  reception  somewhere, 

5  I  would  say  the  last  time  I  met  him  was  in  '92,  I 

6  think.   I  can't  tell  you  when  the  last  time  I  saw 

7  Randy  face  to  face  was  since  ~  I  remember  a  case  I 

8  had  in  '92  that  Randy  was  representing  some  people, 

9  but  that's  been  a  while. 

10  Q      Let  me  ask  you  a  question  about  your 

1 1  practice  with  regard  to  the  returning  of  phone 

12  calls. 

13  MR.  KRAVITZ:    You  mean  as  Associate 

14  Attorney  General? 

15  MR.  GIUFFRA:    Let  me  ask  the  question  and 

16  if  we  need  to  specify  it,  we  will. 

17  BY  MR.  GIUFFRA: 

1 8  Q      Are  you  someone  who  typically,  prior  to 

19  recent  times  ~  someone  who  typically  returned  your 

20  phone  calls  that  you  got  every  day  or  would  you  let 

2 1  them  stack  up? 

22 MR.  KRAVITZ:    Mr.  Hubbell  obviously  can 


1  fend  for  himself,  but  I  think  it  would  be  helpful  for 

2  the  record  if  that  was  broken  ~  he  obviously  has  had 

3  very  different  positions,  probably  a  different  inflow 

4  of  phone  calls. 

5  MR.  GIUFFRA:    Some  people  always  return 

6  their  phone  calls. 

7  BY  MR.  GIUFFRA: 

8  Q      During  the  period  when  you  were  Associate 

9  Attorney  General,  what  was  your  standard  practice 

10  with  regard  to  the  return  of  phone  calls  that  you 

1 1  would  receive  each  day? 

12  A      To  the  extent  I  had  time  to  return  phone 

13  calls,  they  would  build  up  and  my  assistant  would 

14  give  me  phone  messages  and  I  would  try  to  return 

15  them,  sometimes  I  wouldn't  have  an  opportunity  to 

16  return  them  until  late  at  night  and  most  of  the  time 

17  people  weren't  around,  but  I  tried  to  always  place  a 

18  phone  call  back. 

19  Q      The  same  day  that  you  received  the  phone 

20  call? 

21  A      I  used  to  do  that  when  I  was  in  private 

22  practice.   I  can't  say  that  I  was  able  to  do  that 
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1  when  I  was  Associate  Attorney  General. 

2  Q      Did  you  attempt  to  return  phone  calls, 

3  though,  within  several  days? 

4  A      Yeah,  unless  it  was  ~  you  know,  you  got  to 

5  a  point  where  you  weren't  going  to  return  something, 

6  I  mean  you  had  talked  to  the  person  five  times  and 

7  you  were  getting  nowhere,  and  you  might  give  it  to 

8  somebody  else. 

9  Q      And  obviously  certain  people  you  would 

1 0  return  their  phone  calls  faster  than  others? 

1 1  A      Yes. 

12  Q      The  A  list,  the  B  list,  the  C  list  and  on 

13  and  on? 

14  A      Well,  you  know,  I  really  tried  to  return  my 

15  phone  calls  but  there  was  an  A  list,  a  B  list,  a  C 

16  list,  whatever  other  list. 

17  MR.  SGRO:    Off  the  record. 

18  (Discussion  off  the  record.) 

19  BY  MR.  GIUFFRA: 

20  Q      Do  you  recall  when  Mr.  Coleman  called, 

21  whether  you  promptly  returned  his  phone  calls  or  you 

22  don't  have  a  recollection? 


1  A      No,  I  don't  have  any  recollection. 

2  MR.  GIUFFRA:    Why  don't  we  take  a  break 

3  right  here  at  1:30  and  we  can  all  go  grab  a  quick  ~ 

4  do  you  want  resume  again  at  2:00? 

5  (Recess.) 

6  (Whereupon,  at  1:30  p.m.,  the  deposition 

7  was  recessed,  to  be  reconvened  at  2:25  p.m.  this  same 

8  day.) 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
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1  AFTERNOON  SESSION  (2:25  p.m.) 

2  Whereupon, 

3  WEBSTER  L.  HUBBELL 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  EXAMINATION  (Continued) 

7  BY  MR.  GIUFFRA: 

8  Q      Back  on  the  record. 

9  Mr.  Hubbell,  when  you  spoke  to  Mr.  Kennedy 

10  the  first  time,  I  believe  you  testified  that  was 

1 1  before  the  whole  Whitewater  issue  became  public? 

12  A      Right. 

13  Q      And  then  you  spoke  to  him  a  second  time 

14  after  it  became  public? 

15  A      Yes. 

16  Q      Okay. 

17  A      I'm  sure  I  talked  to  him  many  other  times. 

18  Q      But  there  was  just  one  conversation  ~ 

19  A      That  related  to  Madison.   Those  two  stick 

20  in  my  mind. 

21  Q      Was  it  two  before  or  one  before? 

22  A      One  before. 


1  Q      Just  one  before  it  became  public. 

2  A      Let  me  make  sure.   I  told  you  that  I  don't 

3  know  whether  we  ever  discussed  the  fact  that  Vince 

4  was  preparing  the  Whitewater  returns,  so  that  could 

5  have  been  a  separate  one,  but  I  don't  remember. 

6  Q      Now,  did  Mr.  Kennedy  during  this  first 

7  conversation  say  anything  to  you  about  the  fact  that 

8  records  at  Capital  Management  had  been  seized 

9  pursuant  to  a  search  warrant? 

10  A      No. 

11  Q      Did  there  ever  come  a  time  when  you  learned 

12  that  a  search  warrant  had  been  executed  for  certain 

13  records  at  Capital  Management? 

14  A      At  some  point  I  found  out  or  heard  that 

15  there  had  been  a  subpoena  and  a  search  warrant  issued 

16  around  the  time  of  Vince' s  death.   I  can't  tell  you 

17  when.   I  either  heard  it  or  read  it  in  the  paper. 

1 8  Q      When  you  spoke  to  Mr.  Kennedy,  did  he 

19  mention  that  there  was  ~  the  allegations  against 

20  Mr.  Hale  had  anything  to  do  with  Jim  Guy  Tucker? 

21  A      I  don't  recall  one  way  or  the  other.   1 

22  don't  think  so.    My  recollection  of  my  discussion 
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1  with  Mr.  Kennedy  was  that  it  was  more  like  now  I  know 

2  why  Randy  was  calling  you.    I  mean,  I  see  that  Randy 

3  called  you.    I'm  surprised  Randy  didn't  try  to  reach 

4  me,  because  he  had  been  calling  me  about  the  other 

5  matter.   And  he  said  well,  now  you  know  why  I  was 

6  asking  you  about  Hale  and  Madison. 

7  Q      So  there's  two  conversations  prior  to  the 

8  time  this  becomes  public  with  Mr.  Kennedy? 
A      No,  one. 
Q      The  first  conversation  all  he  does  is  ask 

you  about  Hale  and  Madison  and  doesn't  tell  you  why 
he's  calling? 

A      Right.    He  says  in  the  context  of  ~  I 
think  it  was  in  the  context  of  the  campaign,  did 
anything  ~  do  you  recall  anything  or  any  connection 
between  Hale  and  Madison. 

Q      And  that  is  all  you  can  recall  about  the 
conversation,  he  doesn't  say  why  he  wants  the 
information? 

A      I  recall  that  he  didn't  tell  me  why  and  I 
didn't  ask  him  why. 

Q      Did  you  ever  ask  him  later  why  he  didn't 

58 

1  tell  you  what  it  was  about? 

2  A      No,  because  I  read  in  the  paper  why  he 

3  asked  me.   I  mean  we  obviously  did  talk  about  what  it 

4  was  about  because  I  said  I  see  Randy  called  you,  I 

5  read  it  in  the  paper,  and  he  said  yeah,  that's  why  I 

6  asked  you  about  Hale  and  Madison.   If  you  know  Bill, 

7  he's  not  real  loquacious.   He'll  ask  you  the  question 

8  he  needs  to  know  and  you  give  him  his  answer  and 
that's  about  it. 

Q      Did  there  ever  come  a  time  when  you 
discussed  anything  having  to  do  with  David  Hale  with 
Mrs.  Clinton? 

A      David  Hale? 

Q      Yes. 

A      No. 

Q      How  about  Capital  Management? 

A      No,  I  don't  --  I  put  them  in  the  same 
ballpark. 

Q      Have  you  ever  spoken  to  Marcia  Scott  ~ 
strike  that. 

Who  is  Marcia  Scott? 

A      Marcia  Scott  is  ~  I  don't  know  her  exact 
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1  title  now.   She  works  in  the  White  House  as  either  an 

2  assistant  to  the  President  or  a  deputy  to  the 

3  President.   I  think  she's  an  assistant  to  the 

4  President.   She  was  head  of  communications  or 

5  correspondence,  White  House  correspondence,  excuse 

6  me,  at  one  time.   I've  known  Marcia  for  a  long  time. 

7  Q      Did  you  ever  speak  to  Marcia  Scott  about 

8  David  Hale? 

9  A      Only  in  the  context  after  it  all  hit  the 

10  paper. 

11  Q      Do  you  recall  what  you  said  to  her  about 

12  David  Hale? 

13  A      About  David  himself? 

14  Q      Yes. 

15  A      No,  no.    It  would  be  more  in  the  general  "I 

16  can't  believe  Whitewater  is  coming  back  up,"  that 

17  kind  of  conversation. 

1 8  Q      Did  you  ever  inform  her  of  the  contacts 

19  between  Kennedy  and  Coleman? 

20  A      It  was  in  the  paper,  so  we  might  have 

21  discussed  it  but  only  then. 

22 Q      What,  if  any,  action  did  you  take  in 


1  response  to  the  conversation  that  you  had  with 

2  Mr.  Coleman? 

3  A      I  advised  the  Assistant  Attorney  General 

4  for  antitrust  that  I  had  received  a  complaint  about  a 

5  case  in  the  Arkansas  area,  that  it  was  being  ~  you 

6  know,  that  it  was  an  abuse  and  that's  all  I  said. 

7  Q      Who  was  the  Assistant  Attorney  General  at 

8  that  time? 

9  A      Ann  Bingamann. 

10  Q      Do  you  recall  when  you  advised 

1 1  Ms.  Bingamann  of  this  abuse? 

12  A      Alleged  abuse. 

13  Q      Alleged  abuse. 

14  A      Around  the  time  that  I  would  have 

15  ultimately  made  contact  with  Randy.   I  think  the 

16  calls  were  in  like  June  of  1993. 

17  Q      So  it's  your  testimony  that  you  think  you 

18  spoke  to  Ms.  Bingamann  about  this  matter  in  late  June 

19  of  1993? 

20  A      No,  whenever  the  phone  calls  were  from 

21  Randy,  and  I  think  Ann  was  confirmed  sometime  in 

22  June. 
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Q      So  shortly  after  she  got  into  office? 

A      Shortly  after  she  got  into  office,  her 
notes  ~  it  could  have  been  July,  excuse  me.    She  was 
just  showing  me  when  the  phone  calls  occurred  and  it 
looks  like  they  were  early  July,  which  is  about  the 
time  Ann  took  office. 

Q      Now,  did  you  prepare  any  sort  of  written 
document  reflecting  your  conversations  with 
Mr.  Coleman? 

A      No. 

Q      Didn't  send  a  memo  to  Ms.  Bingamann? 

A      No. 

Q      Did  you  advise  Mr.  Coleman  to  contact 
Ms.  Bingamann? 

A      I  don't  think  so. 

Q      Do  you  know  whether  Ms.  Bingamann  contacted 
Mr.  Coleman? 

A      I  don't  believe  so. 

Q      Do  you  know  whether  Ms.  Bingamann  ever  took 
any  action  in  response  to  the  comment  you  made  to  her 
about  the  alleged  abuses  regarding  this  antitrust 

matter? 

62 

A      I  know  that  she  attempted  to  locate  and  see 
if  there  was  such  a  case  pending. 

Q      Did  she  ~  strike  that. 

Did  you  have  this  conversation  by  telephone 
or  in  her  office  or  did  she  come  to  your  office? 

A      Ms.  Bingamann  would  come  to  my  office  on  a 
regular  basis  for  staff  ~  what  I  considered  to  be  ~ 
"staff  is  not  the  right  word.    We  would  have  a 
regular  meeting  once  a  week  of  all  the  Assistant 
Attorney  Generals  that  reported  directly  to  me,  and 
in  addition,  on  specific  cases  which  Ann  wanted  my 
guidance  on,  she  would  meet  with  me.   And  it  was  at 
one  of  those  meetings  as  she  was  leaving,  1  just  made 
a  comment  that  I  had  received  this  complaint. 

Q      Now,  at  these  meetings,  pending  matters 
would  be  discussed  with  the  other  Assistant  Attorney 
Generals? 

A      In  a  very  general  sense,  you  know. 

Q      Was  there  anyone  who  kept  notes  of  these 
meetings? 

A      No. 

Q      Did  you  keep  ~  you  didn't  keep  any  notes 
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1  of  the  meetings? 

2  A      I  don't  keep  notes. 

3  Q      You  don't  keep  notes.   And  it's  your 

4  testimony  that  you  did  not  discuss  the  matter  in 

5  front  of  anyone  other  than  Ms.  Bingamann? 

6  A      I  couldn't  tell  you  whether  I  did  or  not. 

7  She  would  usually  ~  when  she  would  come  to  a  matter 

8  that  was  specific,  she  might  have  brought  three  or 

9  four  lawyers  with  her,  so  I  can't  recall  who  was 

10  there. 

1 1  Q      You  can't  recall  whether  it  happened  during 

12  the  meeting  with  other  Attorney  Generals  or  in  just  a 

13  meeting  with  Ms.  Bingamann  and  maybe  some  members  of 

14  her  staff? 

15  A      Right. 

16  Q      Now,  did  Ms.  Bingamann  report  back  to  you 

17  as  to  what  happened? 

18  A      She  reported  back  to  me.   She  didn't  report 

19  on  any  specific  action. 

20  Q      What  did  she  advise  you? 

21  A      She  advised  me  that  she  couldn't  find  the 

22  case  that  1  had  talked  to  her  about. 


1  Q      Do  you  know  whether  such  a  case  was  ever 

2  being  considered? 

3  MR.  FISHMAN:    I'm  not  sure  he  can  answer 

4  that  question.    I'm  sorry,  Mr.  Giuffra.   You're 

5  asking  whether  the  department  was  considering 

6  bringing  an  antitrust  action  in  a  particular  matter. 

7  That's  not  within  the  scope  of  the  inquiry.    I 

8  understand  why  you  want  to  ask  the  question. 

9  MR.  GIUFFRA:    Mr.  Hubbell  just  testified 

10  that  the  Assistant  Attorney  General  for  antitrust 

1 1  told  him  that  no  such  case  existed. 

12  MR.  KRAVITZ:    That's  not  what  he 

13  testified. 

14  MS.  SHORES:    That's  not  what  he  said. 

15  THE  WITNESS:    She  said  she  couldn't  find 

16  it,  if  it  did. 

17  BY  MR.  GIUFFRA: 

1 8  Q      Did  she  advise  you  what  sort  of  inquiry  she 

19  had  made  to  ascertain  whether  such  case  existed? 

20  A      No,  no,  nor  did  I  inquire. 

2 1  Q      Did  you  report  back  to  Mr.  Coleman  that  the 

22  Assistant  Attorney  General  for  the  antitrust  division 
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1  advised  you  that  there  was  no  such  case? 

2  A      No,  I  did  not. 

3  Q      Why  did  you  not  report  back  to  Mr.  Coleman 

4  that  no  such  case  existed? 

5  MR.  KRAVITZ:    Objection.   I  think  the 

6  question  ~  the  question  is  ~  has  implicit  in  it  a 

7  misstatement  of  Mr.  Hubbell's  testimony. 

8  MR.  GIUFFRA:    Could  you  read  the  question 
back? 

(The  reporter  read  the  record  as  requested.) 

MR.  KRAVITZ:    I  have  now  pointed  out  to  you 
a  couple  of  times  that  Mr.  Hubbell  has  not  testified 
as  that  question  indicates.   His  testimony  is  that 
Ms.  Bingamann  told  him  that  she  could  not  find  the 
case. 

MR.  GIUFFRA:    I  will  rephrase  the 
question. 

BY  MR.  GIUFFRA: 
Q      Why  did  you  not  report  back  to  Mr.  Coleman 
that  Ms.  Bingamann  had  advised  you  that  she  could  not 
find  the  antitrust  matter  to  which  Mr.  Coleman 
referred? 
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1  A      The  reason  ~  I  would  like  to  think  there 

2  was  a  huge  thought  process  behind  this  but  I  can't 

3  honestly  say  that's  true,  but  more  than  likely  all  I 

4  wanted  to  do  was  report  to  the  person  that  would  be 

5  reporting  to  me  that  I  had  received  a  report  of  an 

6  abuse,  a  prosecutorial  abuse,  in  one  of  her 

7  divisions.    I  didn't  ask  her  one  way  or  the  other  to 

8  take  any  action,  nor  did  I  feel  like  that  it  would  be 
appropriate  for  me  to  report  back  to  Mr.  Coleman, 
without  Ms.  Bingamann,  the  nature  or  the  status  of 
the  matter. 

Q      What  was  the  nature  of  the  prosecutorial 
abuse  that  Mr.  Coleman  had  advised  you  of? 

A      He  had  said  something  to  the  effect  ~  I 
mean  really  I  don't  ~  I  remember  he  had  said 
something  about  that  whoever  was  in  the  antitrust 
division  was  a  real  jerk  and  used  some  profanity, 
okay,  and  had  said  that  he  was  pursuing  a  trivial 
case. 

Q      Was  this  person  in  the  antitrust  division 
someone  who  was  located  in  Washington,  D.C.? 

A      I  have  no  idea. 
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1  Q      Was  it  --  strike  that. 

2  Now,  your  telephone  records  indicate  that 

3  you  had  some  ~  actually  four  conversations  with 

4  Mr.  Coleman  in  September  of  1993,  one  conversation  on 

5  September  1 ,  another  one  on  September  9,  another  one 

6  September  13  and  another  one  on  September  15. 

7  MR.  KRAVITZ:    Are  you  referring  to  any 

8  documents  you  want  to  identify  for  the  record? 

9  MR.  GIUFFRA:    I'm  just  going  to  ask  some 

10  questions. 

11  MR.  KRAVITZ:    Is  the  answer  no? 

12  MR.  GIUFFRA:    I'm  just  going  to  ask  him 

13  some  questions.    We  have  records  indicating 

14  contacts.   They  may  not  necessarily  be  conversations 

15  but  contacts  with  Mr.  Coleman  on  those  four  dates. 

16  MR.  KRAVITZ:    Do  you  want  to  rephrase  a 

1 7  question  or  at  least  a  part  of  it  in  which  you  said 

1 8  the  records  indicate  that  he  had  conversations  with 

19  Mr.  Coleman? 

20  MR.  GIUFFRA:    I'll  restate  the  question. 

21  BY  MR.  GIUFFRA: 

22 Q      We  have  records  indicating  contacts  between 
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1  Mr.  Coleman  of  some  sort  and  yourself  on  September  1, 

2  9,  13  and  15,  1993.    Do  you  have  any  recollection  as 

3  to  what  those  conversations  were  about? 

4  MR.  KRAVITZ:    Well,  I'm  going  to  object.   I 

5  mean  for  whatever  reason  Mr.  Giuffra  doesn't  want  to 

6  state  what  the  documents  are  to  which  he  refers,  but 

7  I  mean,  I  think  to  be  fair  to  the  witness,  we  ought 

8  to  indicate  that  there  are  message  slips  on  those 

9  four  days  which  indicate  that  Mr.  Hubbell  received 

10  messages  that  he  was  called  by  Mr.  Coleman,  so  I 

1 1  think  it's  really  unfair  to  ask  the  question  about 

12  conversations  on  those  days  when  there's  no  evidence 

13  that  there  were  any. 

14  MR.  GIUFFRA:    Mr.  Kravitz,  Mr.  Hubbell  is 

15  represented  by  counsel,  so  the  question  ~ 

16  MS.  SHORES:    Then  I'll  just  restate  his 

17  objection. 

18  MR.  GIUFFRA:    Fine. 

19  MR.  KRAVITZ:    You  can  avoid  the  objections 

20  by  asking  appropriate  questions. 

21  THE  WITNESS:    I  don't  have  any  recollection 

22  of  talking  to  Mr.  Coleman  about  ~  in  September.  I 
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think  I  told  you  before  that  at  some  point,  Randy 
called  me  back  and  said  the  matter  was  still  going 
on,  that  being  the  Dick  Downing  matter,  and  then  I 
remembered  that  Randy  was  still  trying  to  call  me  and 
I  remember  that  I  didn't  call  him  back,  but  I  also 
know  that  from  other  information,  throughout  all  this 
process,  that  I  did  attempt  to  make  phone  calls  to 
Randy's  office  on  two  or  three  occasions  and  never 
made  contact. 

BY  MR.  GIUFFRA: 

Q      Just  so  the  record  is  clear,  there  were  two 
conversations  with  Mr.  Coleman  in  the  June/July  '93 
period? 

A      No,  that's  not  what  I  said.   I  said  I 
remember  in  connection  with  the  Dick  Downing  matter 
that  there  was  ~  we  traded  phone  calls  like  you  tend 
to  do,  call  it  telephone  tag  or  ping-pong.    And  at 
some  point  Randy  told  me  about  this  matter,  as  did 
Tom  Overby  and  I  think  another  lawyer,  but  I  don't 
remember  who  that  lawyer  was. 

At  some  point,  I  was  ~  at  that  point  I 

gave  the  matter  to  Ms.  Bingamann  and  she  reported 
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back  to  me. 

At  some  point  after  that,  and  I  can't  tell 
you  whether  that  was  in  July,  August  or  September,  I 
had  another  conversation  with  Randy  that  was  very 
short  where  he  told  me  it  was  still  going  on. 

Q      And  did  you  advise  him  that  Ms.  Bingamann 
had  told  you  that  she  could  not  locate  this 
particular  matter? 

A      No,  I  did  not. 

Q      Do  you  recall  anything  more  about  your 
conversation  with  Mr.  Coleman? 

A      I  would  have  probably  asked  him  how  he  was 
doing  and  thanked  him  for  passing  that  on  and  I  might 
have  said  something  to  the  effect  that  I  would  look 
into  it. 

Q      Why  would  you  have  not  advised  him  of  what 
Ms.  Bingamann  had  told  you? 

MS.  SHORES:    I  think  he  already  testified 
about  that. 

MR.  GIUFFRA:    I  don't  recall  the  testimony. 
MS.  SHORES:    I  think  he  said  he  didn't 
think  it  would  be  appropriate  to  do  so. 
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1  BY  MR.  GIUFFRA: 

2  Q      Is  that  your  testimony,  sir? 

3  A      Yeah.   I  mean  it  wasn't  ~  it  just  wasn't  a 

4  big  deal.   I  had  a  lawyer  that  ~  it  happened  I  guess 

5  probably  1 5  times  a  day  that  somebody  was  complaining 

6  about  something  at  the  Justice  Department.   I  would 

7  usually  try  to  pass  that  information  on  to  the 

8  appropriate  person  that  I  had  received  that 

9  complaint.   And  then  unless  I  was  asked  specifically 

10  to  get  back  with  that  person,  that  would  be  the 

1 1  extent  of  what  it  was. 

12  I  didn't  want  to  disclose  —  I  mean  I 

13  didn't  have  anything  to  disclose,  to  be  honest  with 

14  you.    I  would  like  to  say  it  wouldn't  be  appropriate 

15  but  I  didn't  have  any  information  to  disclose  one  way 

16  or  the  other,  other  than  Ann  didn't  know  anything 

17  about  it. 

1 8  Q      Mr.  Hubbell,  do  you  know  a  man  named  Jack 

19  Palladino? 

20  A      Yes.   I  know  of  him.    I  don't  believe  I've 

21  ever  met  Mr.  Palladino.   I  may  have,  but  I  don't 

22  know.    But  I  know  of  him. 
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1  Q      What  do  you  know  of  Mr.  Palladino? 

2  A      That  he  is  an  attorney  that  also  does 

3  private  investigative  services  and  he's  located  on 

4  the  West  Coast. 

5  Q      Have  you  ever  spoken  to  Mr.  Palladino? 

6  A      It's  possible  that  I  did  during  the 

7  campaign.   It  is  possible  on  one  occasion  I  did  once 

8  I  came  to  Washington,  but  I  don't  know.   I  don't 

9  remember  whether  I  did  or  not. 

10  Q      Did  Mr.  Palladino  perform  any  function  for 

1 1  the  Clinton  Presidential  campaign? 

12  A      Yes. 

13  Q      What  was  the  function  that  Mr.  Palladino 

14  performed  for  the  Clinton  Presidential  campaign? 

15  A      In  general  terms,  my  understanding  is  that 

16  he  did  some  legal  and  investigative  work  with  regard 

17  to  certain  issues  that  came  up  during  the  campaign. 

18  Q      And  what  were  the  issues  of  which 

19  Mr.  Palladino  performed  legal  and  investigative 

20  work? 

21  MR.  KRAVITZ:    Objection.   You  know,  I  have 

22  a  reason  to  believe,  as  I  think  Mr.  Giuffra  does. 
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that  the  answer  to  this  question  is  likely  to  elicit 
information  that's  outside  the  scope  of  the 
resolution.    If  you  want  to  ask  a  more  pointed 
question  as  to  whether  Mr.  Palladino  provided  any 
services  relevant  to  any  of  the  subjects  in  the 
resolution,  I  will  withdraw  my  objection. 

MR.  GIUFFRA:    I'm  not  going  to  withdraw  the 
objection  —  the  question  stands. 

MR.  KRAVITZ:    So  does  the  objection. 

MR.  GIUFFRA:    So  the  question  stands. 

MR.  KRAVITZ:    Well,  the  objection  is  that's 
a  question  that  calls  for  information  that  is  likely 
to  be  outside  the  scope  of  the  resolution. 

BY  MR.  GIUFFRA: 
Q      Mr.  Hubbell,  if  you  feel  you  don't  want  to 
answer  the  question,  I'll  contact  the  chairman  and 
get  a  ruling  on  this. 

MS.  SHORES:    Well  -- 

MR.  GIUFFRA:    I'm  asking  him  what  services 
in  specific  Mr.  Palladino  performed.   I'm  not  even  ~ 
that  is  ~  that  is  a  foundational  question.   I'm  not 

asking  him  to  go  into  detail  about  it  but  it's  just  a 

74 
foundational  question  and  you  know  I  think  that  ~  in 
all  likelihood,  I  suspect  the  Chairman  will  deem  that 
to  be  relevant. 

(Witness  conferred  with  counsel.) 

THE  WITNESS:    I  can  answer  what  I  know  he 
did.    I  know  that  he  issued  a  report  concerning  the 
genealogy  of  the  President,  then  governor.    I  know 
that  he  did  some  investigative  work  with  regard  to 
certain  allegations  by  certain  individuals  that 
alleged  that  they  had  some  sort  of  sexual 
relationship  with  the  then-governor,  now  President. 

What  else  he  did  for  the  campaign,  I  know 
he  issued  some  additional  reports  that  I  have  seen  in 
the  files.   I  haven't  read  the  reports  so  I  couldn't 
tell  you. 

BY  MR.  GIUFFRA: 
Q      Are  these  campaign  files,  these  reports? 
A      These  are  personal  ~  what  I  would  label 
personal  files  of  the  Clintons.   They  could  be 
related  to  the  campaign.   I'm  not  in  a  position  now 
to  tell  you  who  actually  is  the  owner  of  those  files. 
Q      Did  Mr.  Palladino,  as  far  as  you  know, 
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1  perform  any  work  having  anything  to  do  with 

2  Whitewater? 

3  A      I  don't  know  one  way  or  the  other. 

4  Q      And  again  with  regard  to  Mr.  Palladino,  you 

5  have  no  recollection  as  to  why  you  might  have  called 

6  him  in  the  period  during  which  you  were  Associate 

7  Attorney  General? 

8  A      There  are  two  reasons  why  I  would  have 

9  called  Mr.  Palladino.   I  don't  remember  whether  I  did 

10  or  didn't. 

1 1  Q      What  were  the  reasons  you  would  have  called 

12  Mr.  Palladino? 

1 3  A      One  was  that  a  person  was  recommended  to  me 

14  for  a  position  in  my  office  and  she  had  worked  with 

15  Mr.  Palladino  during  the  campaign  and  it  was 

16  recommended  to  me  that  I  contact  Mr.  Palladino  for  a 

17  reference. 

18  Q      What  was  the  name  of  that  person? 

19  A      Her  name  was  Loretta  Lynch.   The  other 

20  reason  was  an  issue  came  up  regarding  the  President's 

21  genealogy  in  June  of  1993,  and  Mr.  Palladino  had  done 

22  a  report,  and  it  is  possible  that  I  called  him  about 
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1  that. 

2  There  is  a  third  reason,  and  that  is  that 

3  when  I  was  asked  to  ultimately  get  the  files  that 

4  were  in  the  basement  of  my  house  to  the  Clintons' 

5  personal  counsel,  I  may  have  been  asked  by  someone  to 

6  contact  Mr.  Palladino  to  ask  him  to  do  the  same 

7  thing.    I  don't  remember  whether  I  was  or  not,  but 

8  it's  a  possibility. 

9  Q      Who  is  Loretta  Lynch? 

10  A      Loretta  Lynch  is  an  attorney.   She  worked 

1 1  in  the  campaign.   She  worked  closely  with  Betsey 

12  Wright  and  Jim  Lyons.    She  applied  for  a  job  with  me 

13  and  at  the  Justice  Department.   She's  practicing  now 

14  in  California,  I  believe. 

15  Q      Did  you  at  any  time  hire  Ms.  Lynch? 

16  A      No. 

17  Q      Did  she  ever  have  any  position  in  the 

18  Administration? 

19  A      In  the  Administration,  not  while  I  was  in 

20  the  Administration,  no. 

21  Q      Do  you  know  whether  she  had  one  after  you 

22  left  the  Administration? 
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A      I  don't  believe  she  did,  but  I  can't  say 
for  sure  she  didn't. 

Q      Do  you  icnow  whether  Ms.  Lynch  worked  on 
anything  having  to  do  with  Whitewater  Development 
Corporation  during  the  campaign? 

A      She  did. 

Q      What  is  your  understanding  of  the  role  that 
Ms.  Lynch  played  with  regard  to  Whitewater 
Development  Corporation  during  the  campaign? 

A      She  assisted  Mr.  Lyons  and  Ms.  Wright  to 
assemble  documents.   She  helped  prepare  answers  to 
press  inquiries.    She  consulted  with  me,  was  part  of 
the  group  that  interviewed  me  and  others  about 
Madison,  as  well  as  other  issues. 

Q      Mr.  Hubbell,  did  you  play  any  role  in  the 
selection  of  a  U.S.  Attorney  for  the  Eastern  District 
of  Arkansas? 

A      Once  the  selection  was  made  ~  the 
recommendation  by  Senator  Bumpers  was  made  and  the 
President  advised  the  Attorney  General  that  he  was 
recommending  someone,  then  people  who  worked  with  me 

would  have  worked  on  doing  a  background  check  on 
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Ms.  Casey  and  would  have  ultimately  prepared  the 
documents  that  went  to  the  Attorney  General  that 
ultimately  went  back  to  the  President. 

Q      Did  you  have  any  input  on  the  process  that 
occurred  with  regard  to  her  selection  prior  ~  strike 
that. 

Did  you  consult  with  Senator  Bumpers  with 
respect  to  the  nomination  of  Ms.  Casey? 

A      No,  I  did  not. 

Q      Was  Ms.  Casey  ~  strike  that.^ 

Do  you  know  whether  Senator  Bumpers 
consulted  with  either  the  President  or  Mrs.  Clinton 
in  connection  with  the  appointment  of  Paula  Casey? 

A      I'm  sure  he  told  somebody  at  the  White 
House  that  he  was  recommending  Ms.  Casey,  but  who  I 
don't  know.    It  kind  of  came  ~  they  would  normally 
come  from  the  Senator  to  the  White  House.   After  the 
White  House  had  done  some  work,  they  would  come  back 
to  the  Justice  Department.  And  that's  when  we  would 
get  involved.    I  did  have  some  involvement  in  passing 
on  recommendations  to  people  in  the  White  House  of 
other  people  for  that  position. 
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1  Q      Prior  to  becoming  a  member  of  the  Justice 

2  Department,  what  was  the  nature  of  your  relationship, 

3  if  any,  with  Paula  Casey? 

4  A      I  don't  believe  I  ever  met  Ms.  Casey.   I 

5  might  have  met  her  at  a  reception,  but  I  don't 

6  believe  so. 

7  Q      Have  you  ever  met  Ms.  Casey? 

8  A      Yes. 

9  Q      When  did  you  first  meet  Ms.  Casey? 

10  A      My  best  recollection  is  it  was  late 

1 1  December/early  January  of  1 994  when  she  attended  a 

12  U.S.  Attorneys  conference  here  in  Washington. 

13  Q      1994? 

14  A      January  of  '94,  yes. 

15  MR.  FISHMAN:    I  think  for  the  record  he 

16  meant  December  of  '93  or  January  of  '94. 

17  THE  WITNESS:    Right.    Whenever  the  U.S. 

18  Attorneys  conference  was,  that  winter. 

19  BY  MR.  GIUFFRA: 

20  Q      During  the  period  July  1993  through 

21  November  1993,  do  you  recall  speaking  with  Ms.  Casey 

22  about  any  matter? 
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1  A      I  don't  believe  1  did. 

2  Q      Do  you  recall  any  conversations  that  you 

3  had  ~  strike  that. 

4  Do  you  recall  ever  speaking  ~  strike 

5  that. 

6  Do  you  recall  speaking  with  Mack  McLarty 

7  during  1993  about  David  Hale? 

8  A      Mack  McLarty? 

9  Q      Yes. 

10  A      Not  that  1  recall. 

11  Q      During  1993,  do  you  recall  any 

12  conversations  that  you  had  with  Jim  Lyons  about  David 

13  Hale? 

14  A      About  David  Hale? 

15  Q      Yes. 

16  A      I  don't  think  so,  not  about  David,  no.    1 

17  might  ~  it  might  have  been  after  the  newspaper 

18  articles  hit,  I  might  have  talked  to  Jim  about  it, 

19  but  1  ~  only  in  the  context  of  a  more  overall 

20  discussion  about  Madison  or  Whitewater. 

21  Q      Do  you  know  Michael  Johnson,  who  is  the 

22  First  Assistant  U.S.  Attorney,  Eastern  District  of 
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1  Arkansas? 

2  A      Michael  Johnson? 

3  Q      Yes. 

4  A      No. 

5  Q      Do  you  know  Fletcher  Jackson? 

6  A      Bear  Jackson,  yeah. 

7  Q      How  do  you  know  Fletcher  Jackson? 

8  A      His  nickname  is  Bear. 

9  MS.  SHORES:    Obviously  named  after  Bear 

10  Bryant. 

1 1  MR.  KRAVITZ:    This  is  an  Alabamian  talking 

12  here. 

13  THE  WITNESS:   Bear  is  not  as  big  as  you 

14  would  think.   He's  real  small. 

15  I've  known  Fletcher  since  I  started 

16  practicing.   I  think  he's  one  of  the  few  people  who 

17  have  been  at  that  office  for  years,  and  so  on 

1 8  occasion  when  I  would  have  legal  contact  with  the 

19  U.S.  Attorney's  Office,  I  might  be  in  touch  with 

20  Fletcher  Jackson.   So  I  would  know  him,  we  would  go 

21  to  bar  --  I  would  see  him  at  a  Bar  association 

22  meeting  and  hear  people  refer  to  him  as  Bear. 
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1  BY  MR.  GIUFFRA: 

2  Q      And  have  you  ever  spoken  to  Mr.  Jackson 

3  about  David  Hale? 

4  A      About  David  Hale,  no. 

5  Q      How  about  Whitewater  Development 

6  Corporation? 

7  A      No. 

8  Q      Madison  Guaranty? 

9  A      No. 

10  MR.  KRAVITZ:    Off  the  record  for  one 

1 1  second. 

12  (Discussion  off  the  record.) 

13  BY  MR.  GIUFFRA: 

14  Q      Mr.  Hubbell,  during  1993  did  you  ever  have 

15  any  discussions  with  Bruce  Lindsey  about  David  Hale? 

16  A      I'd  be  surprised  if  I  didn't  when  all  the 

17  newspaper  articles  hit,  because  at  some  point  I  heard 

18  that  Bruce  was  in  charge  of  all  Madison/Whitewater 

19  matters,  but  any  specific  conversation,  no.    I  mean 

20  it  might  have  been  in  the  context  of  a  more  general 

21  discussion. 

22  Q      Do  you  recall  any  general  discussions  that 
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1  you  might  have  had  about  Whitewater  with  Bruce 

2  Lindsey  after  the  newspaper  articles  hit? 

3  A      Every  now  and  then,  I  would  —  people  who 

4  were  involved  in  answering  inquiries  regarding 

5  Madison  would  ask  me  about  issues  that  might  have 

6  come  up  during  the  campaign,  did  this  come  up  during 

7  the  campaign,  do  you  recall  this  issue,  and  I  ~ 

8  those  are  the  type  conversations  that  might  occur. 

9  You  know,  like  -I'm  trying  to  think  of  whether  the 

10  issue  would  come  up  whether  Hillary  had  any  ~ 

1 1  whether  she  received  any  fees  from  Madison  when  she 

12  was  representing  Madison  or  whether  I  knew  whether 

13  the  retainer  ~  part  of  the  retainer  was  paid  back, 

14  those  type  of  issues  I  would  be  asked  about. 

15  Q      Do  you  know  a  man  named  Erskine  Bowles? 

16  A      Yes. 

17  Q      How  do  you  know  Erskine  Bowles? 

18  A      I  met  him  at  the  economic  conference  after 

19  the  President  was  elected,  and  he  became  the  head  of 

20  the  SBA,  and  I  believe  his  position  is  now  Deputy 

21  Chief  of  Staff. 

22 Q      During  1993,  do  you  recall  any 
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1  communications  you  might  have  had  with  Mr.  Bowles? 

2  A      '93? 

3  Q      Yes. 

4  A      There  was  an  issue  that  came  up  regarding 

5  lending  and  the  SBA  as  involved  with  the  overall 

6  issues  of  civil  rights  and  lending  ~  not  ~  I'm 

7  trying  to  come  up  with  the  right  word  for  this.    I'm 

8  trying  ~  the  issue  was  lenders  making  loans  to 

9  minorities  and  making  sure  that  you  weren't 

10  red-lining  or  targeting,  and  Erskine  was  part  of  a 

1 1  group,  including  the  comptroller  and  others, 

12  representing  the  SBA  in  those  issues. 

13  It  seems  like  there  was  another  issue 

14  involving  the  SBA,  it  may  have  been  with  the  civil 

15  division  but  I  don't  know,  and  occasionally  I  might 

16  see  Erskine  at  a  social  event.   Erskine  is  an  avid 

17  golfer,  as  I  am,  and  we  would  talk  about  playing  golf 

1 8  together.   We  never  got  a  chance  to. 

19  Q      Did  you  ever  discuss  anything  having  to  do 

20  with  either  David  Hale  or  Capital  Management  with 

21  Mr.  Bowles? 

22  A      No. 


4779 

85 

1  Q      Do  you  have  any  knowledge  of  a  request  by 

2  the  White  House  to  obtain  documents  from  the  SBA 

3  relating  to  David  Hale  or  Capital  Management? 

4  A      SBA?  No,  I  do  not. 

5  Q      During  the  period  in  which  you  were  with 

6  the  Justice  Department,  let's  focus  on  1993,  did  you 

7  have  any  contacts  with  attending  meetings  at  the  RTC 

8  professional  liabilities  section? 

9  A      Yes. 

10  Q      Could  you  describe  what  you  recall  about 

1 1  those  contacts? 

12  A      I  was  asked  to  come  to  a  breakfast  meeting 

13  of  the  lawyers  in  the  professional  liabilities 

14  section  after  I  was  sworn  in  as  Associate  Attorney 

15  General  to  talk  about  common  issues  that  they  might 

16  have  with  the  Justice  Department  and  to  renew  some 

17  acquaintances  with  some  people  I  had  worked  with. 

18  Q      Who  asked  you  to  attend  that  breakfast? 

19  A      April  Breslaw  may  have,  either  that  or  Jack 

20  Smith.   I  can't  tell  you  whether  it  was  Jack  —  I 

21  think  it  was  April  who  invited  me. 

22 Q      Do  you  recall  when  Ms.  Breslaw  invited  you 


1  to  attend  this  breakfast? 

2  A      I  think  the  breakfast  was  in  June,  early 

3  July,  so  it  was  sometime  prior  to  that. 

4  Q      Do  you  recall  anything  about  what  was 

5  discussed  ~ 

6  A      It's  on  my  calendar,  I  know. 

7  Q      Do  you  recall  anything  about  what  was 

8  discussed  at  this  breakfast? 

9  A      It  was  mainly  dealing  with  issues  involving 

10  cooperation  between  the  civil  division  and  the  RTC 

1 1  professional  liabilities  section,  the  civil  division 

12  wanting  to  take  on  more  of  the  professional  liability 

13  litigation  as  opposed  to  private  counsel  and  things 

14  of  that  sort.    It  was,  you  know,  an  hour  meeting.   We 

15  all  had  doughnuts  and  coffee. 

16  Q      Do  you  recall  any  other  meetings  with 

17  members  of  the  RTC  professional  liabilities  section 

18  during  1993? 

19  A      No.   I  was  interviewed  by  Jack  Smith  and 

20  one  other  lawyer  sometime  late  in  1993. 

2 1  Q      What  was  the  nature  of  that  interview? 

22  A      It  had  to  do  with  billing  issues  at  the 
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1  Rose  Law  Firm. 

2  Q      Do  you  recall  when  that  was? 

3  A      I  think  it  was  November  or  December  of 

4  '93.   Actually,  excuse  me,  billing  issues  is  the 

5  wrong  thing.   At  that  time  it  was  about  a  conflict, 

6  it  was  conflicts.   The  issue  had  arisen  about  whether 

7  the  Rose  firm  had  a  conflict  in  taking  on 

8  representation  of  Madison,  and  the  RTC  interviewed  me 

9  in  connection  with  conflicts. 

10  Q      Following  that  meeting  with  the  RTC,  did 

1 1  you  contact  anyone? 

12  MR.  KRAVITZ:    Which  one? 

13  MR.  GIUFFRA:    The  meeting  he  just  referred 

14  to. 

15  MR.  KRAVITZ:    The  Jack  Smith  meeting? 

16  MS.  SHORES:    The  interview? 

17  BY  MR.  GIUFFRA: 

18  Q      Yes. 

19  A      No,  I  didn't.    On  the  day  the  report  was 

20  issued,  Jack  called  me  and  faxed  to  me  a  copy  of  the 

21  report. 

22 Q      And  when  was  that? 
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1  A      I  think  Jack  called  me  ~  excuse  me.   Jack 

2  called  me  with  some  follow-up  questions  and  then  the 

3  day  the  report  was  issued.    I  think  it  was  February 

4  of '94. 

5  Q      Did  you  ever  discuss  with  Mrs.  Clinton  the 

6  fact  that  Mr.  Smith  had  contacted  you  about  possible 

7  conflicts  of  the  Rose  Law  Firm? 

8  A      Mrs.  Clinton?  Not  that  I  recall. 

9  Q      Did  you  ever  discuss  with  Mr.  Kennedy  that 

10  you  had  been  contacted  by  the  RTC  about  possible 

1 1  conflicts  at  the  Rose  Law  Firm? 

12  A      I  don't  know  whether  I  did  or  didn't.    I 

13  might  have,  but  I  don't  know. 

14  Q      Do  you  recall  ~  going  back  to  the  meeting, 

15  the  breakfast  meeting  sometime  in  the  summer  of  1993, 

16  do  you  recall  discussing  subpoenas  during  the  course 

17  of  that  meeting? 

1 8  A      Subpoenas? 

19  Q      Yes. 

20  A      No.    If  you  have  some  specific,  but  I 

21  don't  --  like  what? 

22  MS.  SHORES:    Specific  things  or  just 
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1  subpoenas  generally? 

2  BY  MR.  GIUFFRA: 

3  Q      Just  subpoenas  generally. 

4  A      No. 

5  Q      Did  you  discuss  anything  having  to  do  with 

6  the  handling  of  criminal  referrals  during  that 

7  meeting? 

8  A      Not  that  I  recall,  no.    That  wouldn't  have 

9  been  in  my  jurisdiction,  anyway. 

10  Q      Who  at  the  Department  of  Justice  had 

1 1  jurisdiction  over  the  handling  of  criminal  referrals 

12  at  that  time? 

13  A      Criminal  referrals  to  which  division? 

14  Q      From  the  RTC. 

15  A      I  would  assume  the  criminal  division. 

16  Q      Do  you  know  a  man  named  Allen  Carver? 

17  A      No. 

18  Q      Did  you  discuss  with  anyone  at  the 

19  Department  of  Justice  the  fact  that  you  had  gone  to 

20  this  breakfast  meeting  at  the  RTC? 

21  A      I  probably  would  have  discussed  it  with 

22  Frank  Hunger,  head  of  the  civil  division,  and  I  may 
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1  have  talked  to  ~  somebody  on  my  staff  may  have  known 

2  because.  They  may  have  tried  to  give  me  some 

3  background  material  prior  to  it,  but  I  don't  remember 

4  any. 

5  Q      Mr.  Hubbell,  do  you  know  a  man  named  Dan 

6  Lassiter? 

7  A      Yes. 

8  Q      Who  is  Dan  Lassiter? 

9  A      Mr.  Lassiter  was  ~  he  lived  in  Arkansas. 

1 0  He  owned  a  bunch  of  horses  and  was  a  big  horse 

1 1  racer.  He  got  into  the  securities  and  bond  business, 

12  had  a  bond  House  called  Lassiter  &  Company, 

13  ultimately  was  charged,  I  believe,  with  either 

14  possession  or  selling  of  drugs  and  was  found  guilty. 

1 5  And  after  that,  after  he  came  back,  he  I  think  still 

16  lives  in  Arkansas. 

17  Q      Have  you  ever  had  any  contact  with 

18  Mr.  Lassiter? 

19  A      Personally? 

20  Q      Yes. 

21  A      I  probably  have  met  Mr.  Lassiter  on  a 

22  social  occasion  back  in  the  late  '70s  or  early  '80s, 
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1  but  no  business  or  personal  contact  ~  I  mean  that 

2  way. 

3  Q      Do  you  know  whether  Mr.  Lassiter  was  ever  a 

4  client  of  the  Rose  Law  Firm? 

5  A      To  my  knowledge,  he  was  not.    I've  been 

6  told  otherwise  but  1  don't  believe  he  was,  at  least 

7  while  I  was  there.   It  gets  gray  when  you're  talking 

8  about  bond  issues.   Him  personally  I  know  not,  but  it 

9  gets  gray  when  it  comes  to  bond  issues.   If  you're  a 

10  bond  counsel  on  an  issue,  who  you're  actually  counsel 

1 1  for,  Lassiter  &  Company  may  have  been  one  of  the 

12  underwriters  of  some  bond  issues  the  bond  people  may 

13  have  worked  on.    I  just  don't  know. 

14  Q      But  you  were  a  litigation  lawyer? 

15  A      Right. 

16  Q      Did  you  ever  perform  any  work  for  something 

17  called  the  Arkansas  Development  Finance  Authority? 

18  A      ADFA? 

19  Q      Yes. 

20  A      I  don't  believe  —  I  did  ~  litigation, 

21  no.    I  think  in  connection  with  one  bond  issue,  I  may 

22  have  issued  some  corporate  —  a  corporate  opinion  to 
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1  ADFA  as  counsel  to  the  corporation,  not  to  the  ADFA. 

2  Q      Do  you  remember  the  corporation? 

3  A      POM,  but  I  don't  think  we  ever  represented 

4  them  in  litigation.    I  don't  know  that  they  ever  were 

5  in  litigation. 

6  Q      What  was  the  connection  between  POM  and 

7  ADFA? 

8  A      At  one  point,  POM  got  a  bond  issue  through 

9  ADFA  to  make  an  addition  to  their  building  in 

10  Russellville,  Arkansas  and  to  buy  some  additional 

1 1  equipment. 

12  Q      And  POM  stands  for  Park-On-Meter? 

13  A      Park-0-Meter. 

14  Q      Park-O-Meter,  excuse  me. 

15  What  was  your  connection  to  POM? 

16  MR.  KRAVITZ:    Objection.   Can  you  tell  me 

17  what  this  has  to  do  with  the  resolution? 

18  MR.  GIUFFRA:    Excuse  me? 

19  MR.  KRAVITZ:    Can  you  tell  me  what  this  has 

20  to  do  with  Senate  Resolution  120? 

21  MR.  GIUFFRA:    It  relates  to  the  matter 

22  of  - 
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1  MR.  KRAVITZ:    Bond  underwriting  contracts 

2  between  Lassiter  &  Company  and  the  ADFA? 

3  MR.  GIUFFRA:    That's  one  possible  -  I 

4  don't  know  enough  about  POM  yet.    I'm  trying  to 

5  elicit  information. 

6  MR.  KRAVITZ:    Well,  why  don't  you  tell  us 

7  what  you  think  ~  how  you  think  this  comes  within 

8  Senate  Resolution  120. 

9  MR.  GIUFFRA:    I'm  trying  to  ascertain  some 

10  basic  facts  about  POM  which  had  a  bond 

1 1  underwriting  ~  which  received  the  proceeds  from  that 

12  was  done  by  ADFA. 

13  MR.  KRAVITZ:    That's  unpersuasive.   If  you 

14  want  to  ask  him  whether  he  thinks  that  this  had 

15  anything  to  do  with  the  bond  underwriting  contract 

16  between  Lassiter  &  Company  and  ADFA,  I  won't  object; 

17  otherwise,  you  may  have  to  call  the  chairman. 

18  BY  MR.  GIUFFRA: 

19  Q      Mr.  Hubbell,  your  father-in-law  was  the 

20  President  of  POM;  is  that  correct? 

2 1  A      No,  my  brother-in-law  was. 

22 Q      Your  brother-in-law  was.   Mr.  Hubbell,  Seth 
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1  Ward  is  your  father-in-law;  correct? 

2  A      He  is  my  father-in-law,  I  think  at  this 

3  point  he  is. 

4  (Laughter.) 

5  Q      Did  Mr.  Ward  have  any  connection  to  POM? 

6  MR.  KRAVITZ:    Objection. 

7  THE  WITNESS:   To  POM? 

8  MR.  KRAVITZ:    Objection. 

9  THE  WITNESS:   Yes. 

10  MR.  KRAVITZ:    Objection.   Bob,  if  you  want 

11  to  go  off  the  record  and  maybe  tell  me  outside  why 

12  you  think  this  is  relevant,  I'm  happy  to  listen  to 

13  it. 

14  MR.  GIUFFRA:    Off  the  record. 

15  MR.  KRAVITZ:    Absent  that,  this  has  no 

16  apparent  relationship  to  anything  in  our  resolution. 

17  (Discussion  off  the  record.) 

18  BY  MR.  GIUFFRA: 

19  Q      Back  on  the  record. 

20  Mr.  Hubbell,  do  you  have  any  knowledge  of  a 

21  bond  issue  involving  Arkansas  Police  Radio  Network? 

22  A      I've  read  articles  about  it,  but  I  have  no 
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1  personal  knowledge  about  it. 

2  Q      Have  you  ever  discussed  Dan  Lassiter  with 

3  President  Clinton? 

4  A      Dan  Lassiter? 

5  Q      Yes. 

6  MS.  SHORES:    While  he  was  President? 

7  MR.  GIUFFRA:    At  any  time. 

8  THE  WITNESS:    I  had  some  conversations  a 

9  long  time  ago  about  it  when  it  involved  his  brother 

10  that  dealt  with  more  about  his  brother  than  Dan 

1 1  Lassiter,  and  I  really  don't  remember  much  about 

12  them,  other  than  how  upset  he  was. 

13  BY  MR.  GIUFFRA: 

14  Q      What  was  the  connection  between  Dan 

15  Lassiter  and  the  President's  brother? 

1 6  A      Mr.  Lassiter  was  alleged  to  be  one  of  those 

17  people  who  supplied  his  brother  with  illegal  drugs. 

18  Q      Did  the  President  indicate  to  you  in  any 

19  way  that  Mr.  Lassiter  had  helped  pay  off  any  sort  of 

20  debts  that  Roger  Clinton  had  had? 

21  A      No,  I  never  heard  that. 

22 Q      Do  you  recall  anything  more  about  what 
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1  President  Clinton  said  about  the  connection  between 

2  Dan  Lassiter  and  his  brother  Roger? 

3  A      No,  we  weren't  talking  about  the 

4  connection.   We  were  talking  about  personal  family 

5  grief. 

6  Q      Do  you  know  a  woman  named  Carolyn  Huber? 

7  A      Yes. 

8  Q      Who  is  Carolyn  Huber? 

9  A      Carolyn  Huber' s  position  now  is  I  think  in 

10  the  visitors  office  at  the  White  House.   Prior  to 

1 1  that  she  was  the  office  manager  at  the  Rose  Law 

12  Firm.   Prior  to  that  she  was  the  ~  I  don't  know  what 

13  the  exact  title  was  at  the  governor's  mansion.   It's 

14  kind  of  the  person  in  charge  of  the  mansion.   Prior 

15  to  that,  she  was  the  assistant  office  manager  at  the 

16  Rose  Law  Firm  and  prior  to  that  she  was  a  secretary 

17  at  the  Rose  Law  Firm. 

18  Q      Have  you  ever  discussed  anything  having  to 

19  do  with  Whitewater/Madison  with  Ms.  Huber? 

20  A      Discussed  anything  to  do  with 

21  Whitewater/Madison  with  Ms.  Huber?  At  some  point,  I 

22  think  the  only  thing  I  ever  ~  at  some  point  she  gave 
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1  me  some  files,  and  she  may  have  said  these  go  with 

2  the  Whitewater  files. 

3  Q      Do  you  recall  when  Ms.  Huber  gave  you  these 

4  files? 

5  A      Sometime  in  January  of  93. 

6  Q      Was  this  before  you  joined  the 

7  Administration? 

8  A      Yes. 

9  Q      And  do  you  recall  approximately  how  many 

10  files  Ms.  Huber  gave  you? 

1 1  A      No.    I  recall  that  they  were  a  metal  box. 

12  It  was  a  metal  box  that  you  —  like  this  high 

13  (indicating). 

14  Q      About  6  inches? 

15  A      I'd  say  6  inches  high  and  about  three 

16  drawers  wide,  and  that's  what  she  gave  me. 

1 7  Q      Did  you  ever  have  any  occasion  to  open  up 

18  the  box  and  see  what  was  contained  within  the  box? 

19  A      I  did  open  the  box  to  see  —  I  just  opened 

20  it  to  see  what  it  was  and  it  appeared  to  be  some 

21  checks. 

22 Q      Where  was  this  box  maintained  prior  to  the 
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1  time  when  Ms.  Huber  gave  it  to  you? 

2  A      I  have  no  idea. 

3  Q      Do  you  know  whether  the  box  was  maintained 

4  at  the  Rose  Law  Firm? 

5  A      I  don't  know. 

6  Q      Or  the  governor's  mansion? 

7  A      I  don't  know. 

8  Q      At  whose  direction  did  Ms.  Huber  give  you 

9  this  box? 

10  A      I  don't  know. 

1 1  Q      Did  you  ask  Ms.  Huber  why  you  were  getting 

12  this  box? 

13  A      No.    She  told  me  she  knew  I  was  assembling 

14  a  bunch  of  records  together  and  these  needed  to  go 

15  with  them,  so  that's  what  I  did. 

16  Q      What  were  the  records  you  were  assembling 

17  together? 

18  A      By  that  time,  I  had  accumulated  a  bunch  of 

19  files  from  Betsey  Wright.   I  had  accumulated  some 

20  files  that  were  at  the  Rose  Law  Firm  that  had  come  up 

21  during  the  campaign. 

22  Q      And  what  were  the  subject  matters  that 
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1  those  files  related  to? 

2  A      The  ones  that  I  know  about  involved  ~  some 

3  of  them  involved  Madison,  my  representation  of 

4  Madison,  and  some  of  them  involved  a  corporation 

5  called  Southern  Development  Bank  Corporation. 

6  Q      What  was  Southern  Development  Bank 

7  Corporation? 

8  A      It  was  a  client  of  the  Rose  Law  Firm  that 

9  did  lending  in  the  state  of  Arkansas. 

10  Q      Who  were  the  principals  in  Southern 

1 1  Development  Bank  Corporation? 

12  A      I  think  the  owner  of  Southern  ~  will  you 

13  ask  that  again?  I  think  I  was  thinking  of  something 

14  else. 

15  Q      Who  were  the  principals  in  Southern 

16  Development  Bank  Corporation? 

17  A      I  believe  the  owner  was  South  Shore  Bank  of 

18  Chicago. 

19  Q      Why  were  you  collecting  these  particular 

20  documents? 

21  A      Because  Mrs.  Clinton  served  I  believe  -- 

22  she  may  have  served  on  the  board  of  Southern 
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1  Development  Bank  Corporation,  and  that's  why  ~  we 

2  did  legal  work  for  them  and  it  had  come  up  during  the 

3  campaign. 

4  Q      Why  were  files  from  the  Rose  Law  Firm  being 

5  taken  from  the  Rose  Law  Firm  and  being  given  to  you? 

6  A      They  were  Mrs.  Clinton's  —  the  Southern 

7  Development  Bank  Corp  files  were  Mrs.  Clinton's 

8  files,  but  they  were  housed  at  the  Rose  Law  Firni. 

9  Why  were  they  being  given  to  me?   So  we  would 

10  determine  where  they  were  going  to  be  housed  while 

1 1  the  Clintons  were  in  Washington  for  eight  years. 

12  I  had  to  do  that,  1  apologize. 

13  (Laughter.) 

14  Q      Do  you  have  any  knowledge  of  a  transaction 

1 5  in  which  Whitewater  lots  were  exchanged  for  a  plane 

16  for  Mr.  McDougal? 

17  A      I  have  some  knowledge  of  the  plane.   I 

18  didn't  know  until  I  read  a  bunch  about  it  about  the 

19  exchanging  of  lots  for  the  plane. 

20  Q      What's  your  knowledge  of  the  plane? 

21  A      I  think  my  father-in-law  ended  up  owning 

22  the  plane. 


4787 

101 

1  Q      And  your  knowledge  with  regard  to  the  lots 

2  is  simply  what  you've  read  in  the  newspaper? 

3  A      Or  other  ~  I  have  to  admit,  I've  been 

4  shown  so  many  documents  and  plus  there  have  been  so 

5  many  articles,  I  couldn't  tell  you  where  I  first 

6  acquired  knowledge  about  a  lot  of  things,  but  I 

7  did  ~  I  think  that  was  more  in  connection  with  the 

8  special  prosecutor's  investigation. 

9  Q      Do  you  know  a  man  named  Tom  Mars? 

10  A      Yes. 

1 1  Q      Who  is  Tom  Mars? 

12  A      Tom  Mars  was  an  associate  at  the  Rose  Law 

13  Firm,  and  he  left  the  firm  and  went  into  partnership 

14  with  several  lawyers  in  Fayetteville,  Arkansas. 

15  Q      Do  you  know  whether  Mr.  Mars  has  ever 

1 6  represented  Mr.  Lassiter? 

17  A      For  some  reason,  I  believe  he  did  but  I 

18  don't  know  that  for  sure.   I  may  have  read  it  in  the 

1 9  paper. 

20  Q      Do  you  know  a  Mr.  Kurt  Bradbury? 

21  A      Yes. 

22  Q      Who  is  Kurt  Bradbury? 
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1  A      Kurt  Bradbury  for  most  of  the  time  ~  well, 

2  I  can't  even  say  that.   Kurt  Bradbury  was  the 

3  president  and  CEO  of  Worthen  Banking  Corporation. 

4  Prior  to  that  he  worked  for  Stevens,  Inc.   He 

5  attended  the  University  of  Arkansas  on  a  baseball 

6  scholarship  and  has  been  a  fi-iend  ~  friend  of  mine 

7  for  a  long  time  and  a  client  of  the  firm,  at  least 

8  the  businesses  he  worked  for  until  I  left.   I  think 

9  he  is  now  back  at  Stevens,  Inc. 

10  Q      Have  you  ever  discussed  any  loans  that  were 

1 1  made  to  President  or  Mrs.  Clinton  by  the  Worthen  Bank 

12  with  Mr.  Bradbury? 

13  MR.  KRAVITZ:    What's  --  is  that  relevant? 

14  How  is  that  relevant  to  the  resolution? 

15  MR.  GIUFFRA:    Off  the  record. 

16  (Discussion  off  the  record.) 

17  MR.  GIUFFRA:    Could  you  read  back  the  last 

18  question,  please? 

19  (The  reporter  read  the  record  as  requested.) 

20  THE  WITNESS:   To  them  personally,  no.    1 

21  don't  know  that  there  were  any. 

22  BY  MR.  GIUFFRA: 
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1  Q      What  loans  have  you  discussed  with 

2  Mr.  Bradbury? 

3  A      My  understanding  is  that  Worthen  at  one 

4  point  made  a  loan  to  the  campaign  and  we  would  have 

5  had  some  general  discussions  about  that  loan. 

6  Q      During  the  1992  campaign? 

7  A      Yes. 

8  MR.  KRAVITZ:    Objection.   Well,  any 

9  questions  after  that  I  object  to. 

10  BY  MR.  GIUFFRA: 

1 1  Q      Have  you  ever  discussed  James  McDougal  with 

12  Jim  Blair? 

13  A      Yes. 

14  Q      What  have  you  discussed  about  James 

15  McDougal  with  Jim  Blair? 

16  A      Well,  it's  --  that's  hard  to  say.   I  can 

17  give  you  some  background  on  where  -  why  I  would  have 

18  been,  but  it's  hard  for  me  to  recall  a  specific 

19  conversation. 

20  Jim  helped  the  Clintons  do  some  background 

21  work  on  Whitewater  during  the  campaign,  and  then  it 

22  was  my  understanding  that  Jim  is  the  one  who 
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1  negotiated  with  Mr.  McDougal  on  the  sale  of  the 

2  Clintons'  interest  of  Whitewater  to  McDougal,  sale 

3  back  of  their  interest.   And  so  in  that  connection,  I 

4  may  ~  I  had  discussions  with  Jim  during  the 

5  campaign,  and  I'm  sure  I  had  other  discussions,  but 

6  specifically  I  think  you  would  have  to  be  a  little 

7  bit  more  specific  in  asking.   And  I'm  trying  to  give 

8  you  the  background  so  if  you  have  some  specific 

9  questions  -- 

10  Q      Yes,  I  understand.   I  understand.   Did  you 

1 1  have  any  discussions  with  President  or  Mrs.  Clinton 

12  with  regard  to  the  closing  out  of  their  investment  in 

13  Whitewater  Development  Corporation? 

14  A      It  was  on  a  checklist  of  things  to  get  done 

15  after  the  election,  so  I  suspect  I  was  in  a  meeting 

16  when  that  was  discussed  just  briefly,  and  that  would 

17  have  been  it.    I'm  sorry,  because  I  think  I'm  not 

18  being  complete.   Can  you  ask  that  question  again? 

19  (The  reporter  read  the  record  as  requested.) 

20  THE  WITNESS:   The  closing  out,  that  would 

21  be  it. 

22  BY  MR.  GIUFFRA: 
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1  Q      Is  there  some  other  matter  that  I  haven't 

2  asked  you  the  question  ~  would  this  be  with  regard 

3  to  the  ~  strike  that.   I'll  ask  the  question  more 

4  clearly. 

5  Did  you  have  any  discussions  with  Chris 

6  Wade  during  1992-93  about  Whitewater  Development 

7  Corporation? 

8  A      Chris  Wade? 

9  Q      Yes. 

10  A      I  don't  believe  so. 

1 1  Q      Did  there  come  a  time  during  1 992  when  the 

12  Clintons  took  steps  to  eliminate  a  loan  that  they  had 

13  in  connection  with  Whitewater  Development 

14  Corporation? 

15  A      '92?   A  loan? 

16  Q      Yes. 

17  A      I  don't  know. 

18  Q      '93? 

19  A      I  mean  I  just  don't  --  I  don't  know. 

20  Q      Did  you  have  any  ftirther  discussions  about 

21  Whitewater  Development  Corporation  with  Jim  Blair 

22  during  1992  that  you  can  specifically  recall,  other 
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1  than  those  you've  testified  to? 

2  A      With  Jim? 

3  Q      Yes. 

4  A      Like  I  said,  I'm  sure  we  talked  about  it. 

5  As  the  issues  came  up  during  the  campaign,  we  were 

6  trying  to  answer  questions  from  the  press,  and  I'm 

7  sure  that  when  the  decision  was  made  and  he  was  the 

8  one  to  talk  to  McDougal  and  Sam  Hueur,  I'm  sure  I  had 

9  that  conversation  or  at  least  was  in  the  room  in  that 

10  conversation.   I  don't  remember  any  others. 

1 1  Q      Who  is  Sam  Hueur? 

12  A      Sam  Hueur.   H-u-e-u-r,  I  think.   He  is  the 

13  attorney  for  Mr.  McDougal. 

14  Q      Did  you  ever  speak  to  Mr.  Hueur  at  all 

15  about  Whitewater  Development  Corporation  or  Madison? 

16  A      Yes,  I  did  talk  to  ~  first  of  all,  he  was 

17  the  attorney  for  Mr.  McDougal,  so  when  I  was 

1 8  representing  the  FDIC  in  connection  with  the  Frost 

19  litigation,  I  would  talk  to  Sam  if  I  needed  some 

20  information  regarding  that.   Once  ~  I  don't  know 

2 1  that  I  talked  to  Sam  about  Whitewater  after  that, 

22  though,  or  Madison.   I  would  have  talked  to  him  about 
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1  other  things,  but  not  that. 

2  Q      Have  you  ever  spoken  to  Jim  Blair  about  the 

3  RTC  criminal  referrals  relating  to  Madison  or 

4  Whitewater? 

5  A      No. 

6  Q      Before  I  used  the  words  "the  closing  out  of 

7  Whitewater"  and  sort  of  indicated  that  you  answered 

8  that  question. 

9  Is  there  another  question  that  I  should  be 

10  asking  in  order  to  elicit  further  information  with 

1 1  regard  to  your  communications  with  Mr.  Blair  having 

12  anything  to  do  with  Whitewater  Development 

13  Corporation? 

14  A      Well,  what  I'm  ~  no.    What  I  was  trying  to 

15  point  out  was  that  during  the  campaign,  there  were 

16  questions  that  came  up  about  Madison  and  Whitewater, 

17  and  Jim  was  one  of  those  people  who  helped  prepare 

18  the  answers,  so  I  would  have  conversations  with  him 

19  about  that  during  that  period  of  time,  but  that 

20  wasn't  about  the  closing  out  of  Whitewater.  That  was 

21  about  obtaining  the  information,  the  basic 

22  information. 
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1  Q      Did  you  have  any  discussions  with  the 

2  President  during  '92  about  Whitewater  Development 

3  Corporation? 

4  A      No.    He  was  on  the  campaign  trail  the  whole 

5  time. 

6  Q      Have  you  ever  discussed  ~  strike  that. 

7  You  testified  previously  of  the 

8  conversation  you  had  in  '93  with  the  President  about 

9  Whitewater  Development  Corporation;  correct? 

10  A      Right. 

11  Q      Do  you  recall  any  other  conversations  ~ 

12  A      I  think  that  actually  was  in  early  '94. 

13  Q      Do  you  recall  any  other  conversations  that 

14  you've  ever  had  with  the  President  at  any  time  about 

15  Whitewater  Development  Corporation? 

16  A      No. 

17  Q      I  believe  you  also  testified  that  you  had  a 

18  communication  with  Mrs.  Clinton,  I  think  you  said  it 

19  was  late  '93,  about  Whitewater  Development 

20  Corporation. 

21  A      No,  I  don't  think  I  said  --  I  said  it  could 

22  have  been. 
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1  Q      Do  you  recall  any  other  conversations  that 

2  you've  ever  had  with  Mrs.  Clinton  about  Whitewater 

3  Development  Corporation  at  any  time? 

4  A      Yes. 

5  Q      Okay.   Could  you  tell  us  what  conversations 

6  you  recall  with  Mrs.  Clinton  about  Whitewater 

7  Development  Corporation? 

8  A      At  some  point  ~  and  I've  been  asked  this, 

9  and  I  still  haven't  pinned  it  down  ~  at  some  point, 

1 0  1  learned  that  they  were  investors  in  something 

1 1  called  Whitewater  Development  prior  to  the  campaign, 

12  and  understood  that  Mrs.  Clinton  was  trying  to  clean 

13  it  up;  in  other  words,  enlist  people's  aid  in  trying 

14  to  gather  together  the  documents  to  find  out  what  in 

1 5  the  heck  was  going  on  with  Whitewater. 

16  Q      What  did  Mrs.  Clinton  say  to  you  about  her 

17  and  Governor  Clinton's  investment  in  Whitewater? 

1 8  A      That  it  was  an  investment  in  real  estate  in 

1 9  northwest  Arkansas  that  all  the  paperwork  was 

20  being  ~  had  been  done  by  McDougal  and  that  she  was 

2 1  trying  to  —  that  at  some  point  I  learned  that  tax 

22  returns  had  either  not  ~  had  not  been  filed  and  that 


1  she  was  enlisting  people's  aid  to  try  to  find  out 

2  about  it  and  to  clean  ~  you  know,  to  get  the  records 

3  so  she  knew  exactly  what  was  going  on. 

4  Q      Do  you  know  who  she  contacted  in  order  to 

5  try  to  get  the  record  about  what  was  going  on  with 

6  regard  to  Whitewater? 

7  A      There  was  an  issue  involving  a  bankruptcy 

8  that  Mr.  Allen  Bird  of  our  firm  worked  on.   At  some 

9  point  I  learned  that  Mr.  Kennedy  was  helping  her,  but 

10  I  think  that  was  during  the  campaign.   I  know 

1 1  Mr.  Blair  was  involved,  I  know  Mrs.  Blair  was 

12  involved,  I  know  Mr.  Foster  was  involved  to  the 

13  extent  of  answering  questions  from  the  press.   And 

14  I'm  sure  Mr.  Hueur  was  involved. 

1 5  Q      And  would  these  questions  have  arisen  ~  is 

16  this  the  '92  Presidential  campaign  or  prior  to  the 

17  '92  Presidential  campaign? 

18  A      The  bankruptcy  occurred,  I  believe,  prior 

19  to  the  campaign,  and  her  desire  to  find  out  what  was 

20  going  on  was  prior  to  the  campaign,  but  precisely 

21  when  it  was,  I  don't  know. 

22  Q      Did  Mrs.  Clinton  indicate  to  you  any 
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1  concern  about  possible  ramifications,  either 

2  political  or  some  other  sort  of  ramifications,  about 

3  this  investment  in  Whitewater  Development 

4  Corporation? 

5  A      Her  concerns  were  that  there  was  an 

6  investment  out  there  that  they  didn't  have  a  great 

7  deal  of  knowledge  about  what  was  going  on. 

8  Q      Did  she  indicate  to  you  that  she  or 

9  Governor  Clinton  might  have  some  sort  of  a  liability 

10  in  connection  with  this  investment? 

1 1  A      Liability,  you  mean  like  loans? 

12  Q      Yes. 

13  A      1  don't  know  if  1  knew  then  that  there  were 

14  loans  outstanding  or  not.    I  knew  they  were  selling 

1 5  the  real  estate  by  contract  for  sale  and  therefore 

16  you've  got  outstanding  paper  notes  going  on,  so  I 

17  knew  she  was  concerned  about  ~  1  think  she  was  more 

1 8  concerned  then  about  making  sure  that  the  tax  returns 

19  were  filed  correctly.   1  don't  remember  any 

20  discussion  about  loans. 

21  Q      So  your  testimony  is  that  you  don't  recall 

22  any  discussion  in  which  she  said  that  we  might  have 
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1  some  sort  of  contingent  liability  in  connection  with 

2  loans  related  to  Whitewater  Development  Corporation? 

3  A      At  some  point  1  learned  that  there  were 

4  some  loans  that  were  being  paid  off  by  the  contracts 

5  for  sale,  but  the  specific  concern  of  hers  that  we 

6  have  a  contingent  liability  out  there  was  more  I've 

7  got  to  first  find  out  what  in  the  heck  is  going  on 

8  more  than  contingent  liability. 

9  Q      How  did  you  first  learn  how  these  loans 

10  were  being  paid  off?   Did  Mrs.  Clinton  tell  you? 

1 1  A      Either  that  or  Mr.  Bird.    1  can't  tell  you 

12  whether  it  was  Mr.  Bird  or  Mrs.  Clinton. 

13  Q      Do  you  recall  ~  strike  that. 

14  Do  you  know  if  Mrs.  Clinton  took  any  steps 

15  to  see  to  it  that  those  loans  would  be  paid  off? 

16  A      1  think  she  was  trying  to  find  out  what  was 

17  going  on  to  make  sure  it  was  happening,  whether  there 

18  was  a  loss,  whether  there  was  a  profit  or  what. 

19  Q      Do  you  know  whether  Mrs.  Clinton  spoke  with 

20  Mr.  McDougal? 

21  A      1  don't  know.    It  would  be  wrong  for  me  to 

22  guess.    I  would  suspect  she  did  not,  she  would  go 
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through  Sam  Hueur,  but  I  don't  know  one  way  or  the 
other. 

Q  What  would  be  again  your  best  guess  as  to 
when  these  initial  conversations  would  have  occurred? 

A  That's  a  good  question.  I  think  they  were 
in  '88,  but  I  don't  know  that  for  sure. 

Q      Do  you  recall  in  1988,  approximately  1988, 
how  many  conversations  you  might  have  had  with 
Mrs.  Clinton  about  Whitewater  Development 
Corporation? 

A      No.   And  I  don't  mean  it  that  all  of  a 
sudden  she  called  me  down  to  her  office  or  she  was  in 
my  office  and  we  sat  down.    I  might  have  been  in  her 
office  talking  about  something  else  and  Allen  walks 
in  the  door  and  asks  her  a  question  or  she's  in  her 
office  and  the  phone  rings  and  she's  talking  to  Sam. 
I  just  don't  know  how  I  first  learned  about  it  and 
how  many  times  I  might  have  been  in  the  room  when  it 
was  discussed.   It  wasn't  that  many. 

Q      Did  you  ever  discuss  with  ~  strike  that. 
Did  you  ever  discuss  the  Clintons' 
investment  in  Whitewater  Development  Corporation  with 
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Mr.  Bird? 

A      Mr.  Who? 

Q      Allen  Bird. 

A      Yes.   I  mean  I  knew  that  he  was  working  on 
it. 

Q  Did  you  ever  discuss  it  between  the  two  of 
you? 

A      You  mean  as  far  as  what  was  going  on? 

Q      Yes. 

A      No.    I  discussed  that  he  was  working  on  it 
and  subsequent  to  all  this  happening,  I  would  have 
said  something  to  him. 

Q      Were  the  Clintons  a  client  of  the  Rose  Law 
Firm  in  connection  with  Whitewater  Development 
Corporation? 

A      I  don't  know.    I  mean,  when  you're  helping 
out  a  friend,  I  don't  know  ~  I  don't  kind  of  couch 
that  in  terms  of  representation,  but  I  know  Allen  was 
doing  some  work  for  them. 

Q  You  don't  know  whether  the  Clintons  were 
paying  the  Rose  Law  Firm  for  performing  this  legal 
service? 
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1  A      No.    I  would  be  surprised,  as  if  I  didn't 

2  pay  the  tax  lawyer  who  did  my  will  in  the  firm. 

3  That's  common  practice  to  help  each  other  out,  but  I 

4  don't  know. 

5  Q      Did  you  personally  take  any  action  back  in 

6  this  approximate  1988  period  in  connection  with 

7  Whitewater  Development  Corporation? 

8  A      No,  I  did  not. 

9  Q      Let's  just  close  the  1988  period.   Did  you 

10  have  any  other  discussions  with  Mrs.  Clinton  about 

1 1  Whitewater  Development  Corporation? 

12  A      At  some  point  the  issue  came  up  during  the 

13  campaign.   They  were  on  the  road.   We  attempted  to 

14  assemble  as  many  documents  as  we  could.   There  were 

15  specific  written  questions  submitted  by  several 

16  members  of  the  press  that  we  attempted  to  answer,  and 

17  in  that  connection,  I  think  1  had  a  brief 

18  conversation  with  her  to  kind  of  go  ~  somebody  had 

19  prepared  written  responses  to  some  of  the  questions, 

20  and  1  think  a  couple  of  questions  came  up. 

21  Q      Do  you  recall  the  questions  that  you 

22  discussed  with  Mrs.  Clinton  about  Whitewater 
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1  Development  Corporation  during  the  1992  campaign? 

2  A      It  was  actually  more  doing  ~  relating  to 

3  Madison.   It  had  to  do  with  ~  we  had  a  difficult 

4  attorney-client  privilege  issue  because  we  were 

5  getting  inquiries  from  the  press  that  they  were 

6  clearly  getting  information  from  somebody  within  the 

7  FDIC  or  RTC,  but  we  still  felt  like  we  had  a 

8  privilege  issue,  and  so  we  had  to  ~  we  could  only 

9  answer  within  the  confines  of  the  privilege,  so  I  had 

10  to  discuss  that  with  her. 

1 1  Q      These  questions  had  to  do  with  the  Rose  Law 

12  Firm's  representation  of  the  RTC? 

13  A      And  Madison.   We  didn't  know  who  could 

14  waive  the  privilege  to  answer  the  questions  about  the 

15  '84  and  '85  representation,  so  we  had  to  discuss 

16  that. 

17  Q      Did  Mrs.  Clinton  indicate  to  you  any 

18  concerns  about  the  1984  and  '85  representations? 

19  A      What  do  you  mean  "concerns"? 

20  Q      What  did  she  discuss  ~  strike  that. 

21  What  did  you  discuss  with  Mrs.  Clinton 

22  about  the  1984-85  Rose  Law  Firm  representations  of 
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1  Madison? 

2  MS.  SHORES:    Other  than  the  privilege 

3  issue? 

4  MR.  GIUFFRA:    Yes. 

5  THE  WITNESS:    One  of  the  issues  was  that 

6  several  members  of  the  campaign  were  wanting  to  say 

7  that  Mrs.  Clinton  personally  was  not  involved  in  any 

8  of  the  representation  with  regard  to  Madison. 

9  BY  MR.  GIUFFRA: 

10  Q      Do  you  recall  who  those  people  were? 

1 1  A      Gosh,  no.    I  mean  you'd  get  ~  I  mean  if 

12  you  knew  the  campaign,  there  was  always  100  people 

13  screaming.   So  ~  but  I'm  just  saying  as  a  general 

14  context,  feel  that  that  was  ~  was  well,  just  say  you 

15  didn't  do  any  of  the  work.    We  had  to  go  check  the 

16  records,  see  how  much  was  involved,  see  how  we  could 

17  couch  an  answer  without  revealing  anything  with 

18  regard  to  the  privilege. 

19  Q      Was  it  Mrs.  Clinton's  recollection  that  she 

20  had  not  performed  any  work  for  Madison? 

21  A      Her  recollection  was  she  had  not  performed 

22  very  much  work,  a  small  amount  of  work,  that  it  was 
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1  primarily  Rick  Massey  who  did  most  of  the  work, 

2  although  she  knew  she  was  the  billing  partner,  and 

3  she  couldn't  recall  ~  you  know,  the  issue  came  up, 

4  I'll  give  you  an  example. 

5  The  issue  came  up  about  the  letter  to 

6  Beverly  Bassett,  and  she  didn't  even  recall  talking 

7  to  Beverly  Bassett,  so  that  issue  came  up.    I  in 

8  effect  was  relating  to  her  what  limited  information 

9  we  had  based  on  the  file  and  then  talking  about  how 

10  we  could  answer  without  waiving  the  privilege. 

1 1  Q      Now,  Beverly  Bassett  Schaeffer  was  the 

12  state  securities  commissioner  of  Arkansas  in  the 

13  mid-' 80s;  is  that  correct? 

14  A      Yes. 

15  Q      Do  you  know  her? 

16  A      Yes. 

17  Q      Does  she  know  Mrs.  Clinton? 

18  A      Yes. 

19  Q      What  is  the  nature  of  the  relationship 

20  between  Beverly  Bassett  Schaeffer  and  Ms.  Clinton? 

21  A      The  nature  of  the  relationship? 

22  Q      Are  they  close  friends,  friends? 
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1  A      Not  close  friends.   I  would  not  --  she 

2  worked  in  another  law  firm,  and  I  think  they  got  to 

3  know  each  other,  and  I  think  probably  even  better 

4  once  she  got  married.   She  was  Beverly  Bassett  at  the 

5  time.   She  was  the  daughter  of  Woody  Bassett,  who  was 

6  a  supporter  of  the  Clintons.    But  she  married  Archie 

7  Schaeffer,  who  was  Senator  Bumpers' s  top  aide,  and  I 

8  think  that's  how  she  got  to  know  the  Clintons  better. 

9  Q      What,  if  anything,  do  you  know  about  the 

10  Rose  Law  Firm's  representation  of  Madison  in 

1 1  connection  with  the  issuance  of  preferred  stock? 

12  A      I  do  know  I  didn't  know  anything  about  it 

13  at  the  time  we  were  doing  it. 

14  Q      What  was  the  approximate  time? 

15  A      1  shouldn't  say  that.    I  knew  that  a  young 

16  lawyer  in  the  firm  was  having  discussions  with 

17  Latham,  John  Latham,  about  doing  some  securities 

1 8  work. 

19  Q      Who  is  John  Latham? 

20  A      1  think  his  title  was  president  of 

21  Madison.   1  don't  know  that  for  sure.   I  mean  if  1 

22  had  the  records,  I'd  be  pretty  sure  about  that. 

120 

1  Anyway,  he  was  doing  some  security  work.    When  the 

2  issue  came  up  in  '89  or  '90,  we  found  out  that  the 

3  firm  had  made  a  presentation  to  the  securities 

4  department  to  get  consent  to  issue  preferred  stock 

5  back  in  the  mid- '80s  and  that  that  consent  had  been 

6  approved  by  Beverly  Bassett,  but  because  of  the 

7  financial  condition  of  the  institution,  an  attempt  to 

8  place  that  preferred  stock  never  went  forward. 

9  And  then  I  learned  more  about  it  in  '92 

10  when  the  issue  came  back  again  and  learned  more  about 

1 1  it  when  I  was  questioned  in  '94. 

12  Q      What  did  you  learn  about  the  issuance  of 

13  this  preferred  stock  in  1992? 

14  A      I  went  back  to  see  what  the  extent  of 

15  Mrs.  Clinton's  involvement  was.   1  went  back  to  see 

16  whether  the  firm  had  ~  how  much  work  we  had  billed 

17  the  client  for,  how  much  work  would  have  been  done 

1 8  and  verified  that  we  had  not  ~  that  nothing  had  gone 

19  forward  with  regard  to  the  offering. 

20  Q      What  did  you  learn  about  the  extent  of  time 

21  that  had  been  billed  in  connection  with  this  matter 

22  of  the  preferred  stock  for  Madison? 
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1  A      I  can't  remember,  but  it's  in  the  bill.    I 

2  mean  it  was  several  ~  it  was  two  or  —  1  hate  to 

3  guess.   That  would  be  wrong  of  me. 

4  Q      Do  you  have  just  an  approximation? 

5  A      It  might  have  been  2-  or  $3000  for  all  the 

6  securities  work,  but  I  may  be  off  a  thousand  dollars. 

7  Q  Was  Mrs.  Clinton  a  securities  lawyer? 

8  A  No. 
Q  Was  she  a  litigator? 
A  Yes. 

Q  Or  more  of  a  generalist? 

A  Well,  she  was  more  of  a  generalist.  As  we 

became  more  specialists,  she  specialized,  although  we 
all  did  a  little  general  practice.  Probably  in  the 
'80s,  we  were  more  generalists  than  specialists. 

Q      Is  it  Mr.  Massey? 

A      Yes. 

Q      What  year  did  he  graduate  from  law  school, 
do  you  have  any  idea? 

A      In  the  early  '80s. 

Q      So  when  did  the  Rose  Law  Firm  first  begin 
representing  Madison? 
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1  A      We  --  I  think  it  was  '84.   May  have  been 

2  '85. 

3  Q      And  I  believe  you  previously  testified  that 

4  both  Mrs.  Clinton  and  Mr.  Massey  brought  Madison  in 

5  as  a  client;  is  that  right? 

6  A      I  think  what  I  said  was  Massey  was  the  one 

7  who  wanted  them  as  a  client  and  that  Mrs.  Clinton  was 

8  one  of  those  who  helped  him  accomplish  that  task. 

9  Q      Now,  what  was  Mr.  Massey' s  connection  with 

10  Madison? 

11  A      He  was  friends  with  Mr.  Latham. 

12  Q      And  what  sort  of  ~  strike  that. 

13  I  gather  that  the  Rose  Law  Firm  had  a 

14  retainer  relationship  with  Madison  during  this  period 

15  '84-85;  is  that  correct? 

16  A      That  is  correct. 

17  Q      What  was  the  amount  of  the  retainer  per 

18  month? 

19  A      $2000. 

20  Q      Was  this  a  retainer  whereby  the  law  firm 

21  was  paid  even  if  no  work  was  performed? 

22  A      That  became  an  issue  when  we  ceased  the 
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1  representation. 

2  Q      Why  did  it  become  an  issue  when  you  ceased 

3  the  representation? 

4  A      Because  we  had  to  decide  whether  to  send 

5  some  of  the  money  back  or  not. 

6  Q      And  to  ask  the  first  question,  why  did  you 

7  cease  the  representation  of  Madison  and  when? 

8  A      I  have  to  admit  that  my  memory  is  refreshed 

9  by  a  bunch  of  documents  I've  seen,  but  the  main 

10  reason  was  that  ~  or  one  of  the  major  reasons  was 

1 1  that  we  had  not  done  any  work  in  the  recent  few 

12  months  or  for  a  while  for  Madison,  so  that  we  were 

1 3  not  doing  any  work. 

14  Another  reason  was  that  the  FSLIC  was 

1 5  saying  that  we  would  not  ~  we  were  doing  work  for 

16  FSLIC  --  that  we  would  be  eligible  for  additional 

17  work  only  if  we  could  certify  that  we  didn't  do  work 

18  on  a  regular  basis  for  any  S&L. 

19  So  the  firm  was  making  a  determination  of 

20  whether  we  wanted  —  we  had  that  relationship  and 

21  some  small  relationships  with  some  other  S&Ls  ~ 

22  whether  we  wanted  to  not  do  any  regular  work  for  S&Ls 
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1  so  we  would  be  eligible  for  the  FSLIC  business. 

2  Q      Did  you  discuss  the  termination  of  the 

3  firm's  representation  of  Madison  with  Mrs.  Clinton? 

4  A      Yes. 

5  Q      What  do  you  recall  about  your  discussion 

6  with  Mrs.  Clinton? 

7  A      I  recall  primarily  the  discussion  regarding 

8  whether  we  should  ~  whether  since  we  didn't  do  any 

9  work  for  Madison,  hadn't  done  any  in  a  while,  whether 

10  we  should  terminate  it  in  light  of  the  memo  that  was 

1 1  being  circulated,  and  second,  whether  she  should 

12  return  the  retainer  that  had  not  been  earned. 

13  Q      And  what  decision  was  made  with  regard  to 

14  returning  the  retainer? 

15  A      The  retainer  was  returned. 

16  Q      Now,  at  about  this  time,  was  there  any 

17  discussion  of  any  difficulties  that  Mr.  McDougal  was 

18  facing? 

19  A      1  don't  think  there  was  any  —  I  can't  say 

20  there  wasn't  any  but  I'm  sure  that  ~  because  I'm 

21  sure  there  might  have  been  something  about  McDougal 

22  is  no  longer  running  the  institution,  although  he  was 
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there  on  a  regular  basis,  but  primary  reason  was  the 
others  that  I  told  you. 

Q      Have  you  ever  discussed  James  McDougal  with 
President  Clinton? 

A      No,  other  than  that  one  conversation  I  told 
you  about. 

Q      In  September  ~  or  maybe  January  of  ~ 

A      January  or  February  of  '94  where  he  just 
said  do  you  believe  this  is  never  going  to  end? 

Q      So  it  was  your  testimony  that  all  during 
the  '80s  you  never  discussed  James  McDougal  with  — 

A  Not  Jim  McDougal,  no.  I  had  a  lot  of 
conversation  about  McDougal  but  none  with  the 
President. 

Q      With  whom  did  you  have  conversations  about 
McDougal  during  the  1980s? 

A      My  in-laws. 

Q      Do  you  recall  any  conversation  with 
Mrs.  Clinton  about  Mr.  McDougal? 

A      I  think  I  told  you  when  we  were  talking 
about  Whitewater  and  her  wanting  to  find  out  what  was 

going  on,  we  had  some  conversations  about  trying  to 
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1  obtain  information  about  the  McDougals,  and  1  ~ 

2  there  was  also  —  I'm  sure  we  had  some  discussions 

3  when  Mrs.  McDougal  was  running  for  the  city  board. 

4  Q      Going  back  to  the  preferred  stock  offering, 

5  did  you  ever  discuss  that  preferred  stock  offering 

6  with  Mrs.  Clinton? 

7  A      I  did  discuss  the  fact  that  the  campaign 

8  was  wanting  to  say  that  she  had  no  involvement  in  the 
preferred  stock  offering  whatsoever,  and  I  told  her 
there  was  something  in  the  bill  that  indicated  she 
had  one  telephone  conversation  with  Ms.  Bassett. 

Q      Did  she  express  surprise  when  you  advised 
her  that  she  had  had  a  telephone  conversation  with 
Ms.  Bassett? 

A      Yes. 

Q      Did  you  also  ~ 

A      I  told  her  what  Mr.  Massey  recalled  about 
that. 

Q      What  did  Mr.  Massey  recall  about 
Mrs.  Clinton's  involvement  in  connection  with  the 
preferred  stock  offering? 

A      He  said  the  best  of  his  recollection  was 
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1  that  he  was  in  Mrs.  Clinton's  office  when  --  now, 

2  this  is  what  ~  he  was  in  Mrs.  Clinton's  office  on 

3  another  matter  when  Ms.  Bassett  called  him  and  they 

4  put  her  on  the  speakerphone,  so  that's  why  he  thought 

5  she  had  a  small  time  entry  about  that  conversation. 

6  Q      And  what  did  Mr.  Massey  say  to  you  about 

7  the  nature  of  the  conversation  that  Mrs.  Clinton  had 

8  with  Ms.  Schaeffer? 

9  A      That  he  was  primarily  the  one  who  was  doing 

10  the  talking. 

1 1  Q      What  was  the  subject  matter  of  the 

12  conversation  between  the  Rose  Law  Firm  attorneys  and 

13  Ms.  Schaeffer? 

14  A      My  recollection  was  to  tell  Mr.  Massey  that 

1 5  the  preferred  stock  offering  had  been  approved,  but  I 

16  don't  know  that  for  sure.    1  don't  know  the  truth.    1 

17  just  know  what  Mr.  Massey  told  me. 

18  Q      So  Mr.  Massey  told  you  that  during  this 

19  conversation  that  was  on  a  speakerphone,  that 

20  Mrs.  Clinton  was  present  for,  Mrs.  Schaeffer  advised 

21  Mr.  Massey  and  Mrs.  Clinton  that  the  preferred  stock 

22  offering  had  been  approved? 


1  A      Offering  had  been  approved,  yes. 

2  Q      Have  you  ever  seen  a  letter  indicating  ~ 

3  strike  that. 

4  Have  you  ever  seen  a  letter  from 

5  Ms.  Schaeffer  to  Mrs.  Clinton  relating  to  an  issuance 

6  of  this  preferred  stock  for  Madison? 

7  A      Yes. 

8  Q      When  did  you  first  see  that  letter? 

9  A      1992. 

10  Q      And  in  what  connection  did  you  first  see 

1 1  this  letter? 

12  A      I'm  sorry.    I  may  have  seen  it  in  '89. 

13  Q      Why  would  you  have  seen  it  in  1989? 

14  A      In  connection  with  the  Rose  firm's 

15  representation  of  Madison  against  Frost  &  Company. 

16  Q      Do  you  recall  taking  any  action  after  you 

17  saw  this  letter  in  1989? 

18  A      No,  I  did  not. 

19  Q      When  you  saw  the  letter  during  the  1992 

20  campaign,  did  you  discuss  the  letter  with 

21  Mrs.  Clinton? 

22  A      1  don't  think  I  discussed  the  letter 
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itself,  no.    I  think  I  would  have  discussed  with  her 
the  fact  that  there  was  a  time  entry  and  I  may  have 
said  there's  one  letter  that's  addressed  to  you.    I 
don't  remember  whether  I  did  or  not. 

Q      Did  Mrs.  Clinton  indicate  any  recollection 
of  having  participated  in  any  telephone  conference 
call  with  Ms.  Schaeffer? 

A      No,  she  did  not.    She  was  surprised. 

Q      Mr.  Hubbell,  I  believe  you  testified  there 
was  another  matter  that  came  up  in  the  course  of  this 
conversation  that  you  had  with  Mrs.  Clinton  during 
the  campaign  in  connection  with  responding  to  the 
reporters'  questions. 

A      The  attorney-client  privilege  issue? 

Q      Yes. 

A      Yes. 

Q      So  it  was  the  attorney-client  privilege 
issue,  the  preferred  stock  issue.   Are  those  the  two 
issues  that  came  up  during  that  conversation? 

A      That  conversation,  yes.    1  mean  there  was  a 
whole  two-  or  three-page  list  of  questions  from 
Mr.  Gerth,  and  I  think  those  were  the  only  two,  but  I 
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can't  be  ~  without  looking  at  the  questions  again 
from  Mr.  Gerth,  I  couldn't  tell  you  that  that  was 
all,  but  that  was  primarily  it. 

Q      Other  than  conversations  you've  already 
testified  to,  do  you  recall  any  conversations  that 
you've  had  with  Mrs.  Clinton  about  either  James 
McDougal,  Madison  or  Whitewater? 

A      In  '92.    It  seems  like  I  had  a  conversation 
with  her  where  she  told  me  that  Jim  Blair  was  helping 
pull  the  records  together,  but  I  just  don't  remember. 

Q      Do  you  recall  approximately  when  that 
conversation  might  have  occurred? 

A      It  would  have  been  sometime  after  that 
conversation  I  told  you  about,  because  the  issue  kept 
coming  up. 

Q      So  the  first  conversation  would  have  been 
when,  early  '92? 

A      Yeah,  I'd  say  February  of  '92, 
February/March. 

Q      Do  you  recall  anything  ftirther  about  the 
conversation  that  you  had  with  Mrs.  Clinton  in  which 
she  discussed  the  fact  that  Mr.  Blair  was  involved  in 
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1  collecting  records  related  to  Whitewater? 

2  A      No,  other  than  personal  conversation  on  how 

3  she  was  doing,  things  of  that  sort. 

4  Q      Prior  to  the  1 992  Presidential  campaign,  do 

5  you  recall  any  other  conversations  that  you  had  with 

6  Mrs.  Clinton  having  to  do  with  —  and  we'll  go 

7  through  the  subjects  ~  James  McDougal? 

8  A      I  know  that  1  had  conversations  with  her 

9  when  we  first  took  on  the  Madison  representation, 

10  that  was  in  '84  or  '85. 

1 1  Q      What  do  you  recall  about  those 

12  conversations  in  '84-85  about  the  Madison 

13  representation? 

14  A      The  law  firm  did  not  want  to  —  some  of  the 

1 5  members  of  the  law  firm  did  not  want  to  represent 

16  Madison  until  Mr.  McDougal  had  paid  an  old  bill  owing 

17  the  firm. 

18  Q      And  what  was  Mrs.  Clinton's  position  with 

19  regard  to  whether  the  firm  should  represent  McDougal? 

20  A      She  thought  that  if  he  got  right  with  the 

21  firm,  that  she  didn't  see  any  reason  why  we  shouldn't 

22  represent  him. 
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1  Q      Did  McDougal  ever  "get  right  with  the 

2  firm"? 

3  A      Yes,  he  did. 

4  Q      At  that  time  did  Mrs.  Clinton  indicate  to 

5  you  that  she  and  Governor  Clinton  had  a  business 

6  relationship  with  Mr.  McDougal? 

7  A      I  don't  believe  so.   I  don't  know  whether 

8  she  did  ~  I  don't  know  when  I  learned  about  the 

9  Whitewater  thing,  but  I  don't  think  it  was  in  '84  or 

10  '85. 

1 1  Q      When  do  you  think  you  first  learned  about 

12  her  investment  in  Whitewater? 

13  A      I  think  it  was  in  '88.    It  could  have  been 

14  prior  to  that. 

15  Q      Do  you  recall  any  other  conversations  that 

16  you  had  with  Mrs.  Clinton  during  the  period  prior  to 

17  the  1 992  campaign  in  which  James  McDougal  was 

1 8  discussed? 

19  A      As  I  said,  it  came  up  in  connection  with 

20  terminating  the  relationship  with  Madison.   It  came 

21  up  at  some  point  when  we  were  discussing  Whitewater. 

22  It  probably  came  up  in  connection  with  doing  a 
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1  conflicts  check  in  connection  with  work  for  the 

2  FDIC/FSLIC  in  '88. 

3  Q      What  do  you  recall  about  any  discussions 

4  you  might  have  had  with  Mrs.  Clinton  in  connection 

5  with  the  conflicts  check? 

6  A      At  some  point  the  firm  was  asked  to  bid  on 

7  several  S&Ls  that  were  about  to  be  taken  over,  and 

8  Madison  was  one  of  them.    Mr.  Foster  was  in  charge  of 
obtaining  information  about  that,  and  in  that 
process  ~ 

Q      He  was  obtaining  information  from  ~ 

A      Firm  members. 

Q      From  firm  members. 

A      The  subject  of  whether  there  was  any 
possibility  of  us  doing  the  overall  work  for 
FSLIC/FDIC  came  up,  and  we  had  to  obtain  information 
on  what  we  had  done  in  the  past  so  we  could  report 
that  to  the  FDIC. 

Q      And  did  Mr.  Foster  and  yourself  speak  with 
Mrs.  Clinton  with  the  firm's  prior  representation  of 
Madison? 

A      I'm  confident  we  did,  but  I  don't  remember 
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1  exactly  what  was  discussed.   I  know  what  the  result 

2  was. 

3  Q      And  the  result  just  for  the  record  was? 

4  A      The  result  was  that  we  reported  that  to  the 

5  FDIC  and  we  were  allowed  to  bid  on  all  but  the 

6  Madison  work. 

7  Q      With  regard  to  the  Rose  Law  Firm's 

8  representation  of  Madison  during  that  period 
1984-1986,  did  you  ever  have  any  conversations  with 
Mr.  Massey? 

A      I  did. 

Q      And  what  conversations  did  you  have  with 
Mr.  Massey  between  '84  and  '86  about  the  Rose  Law 
Firm's  representation  of  Madison? 

A      Mr.  Massey  asked  me  to  help  him  get  the 
work. 

Q      This  would  be  initially  in  '84? 

A      Yes. 

Q      What  steps  did  he  ask  you  to  take  to  get 
the  work  for  the  firm? 

A      He  asked  me  if  I  knew  Mr.  McDougal  and 
asked  if  I  would  help  him  get  the  work,  that  it  was 
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1  the  one  savings  and  loan  in  Little  Rock,  that  we  had 

2  some  opportunity  of  doing  the  work  and  that  he  had 

3  been  talking  to  Mr.  Latham  and  that  to  the  extent  1 

4  could,  would  I  put  in  a  good  word  for  him.   Those  are 

5  general.   I'm  sure  ~ 

6  Q      Did  you  have  a  relationship  with 

7  Mr.  Latham? 

8  A      No.    He  didn't  ask  me  to  put  in  a  word  with 

9  Mr.  Latham.   He  knew  that  I  was  politically  involved 

1 0  and  he  thought  that  1  could  talk  to  Mr.  McDougal  and 

1 1  also  my  father-in-law  was  starting  to  do  some  work 

12  with  Mr.  McDougal. 

13  Q      Did  you  ever  speak  to  Mr.  McDougal  about 

14  this  initial  ~  about  the  firm's  representation  of 

15  Madison? 

16  A      No. 

17  Q      Did  you  ever  take  any  steps  to  "put  a  good 

18  word  in"  for  Mr.  Massey? 

19  A      I  might  have,  but  I  don't  remember  doing 

20  so.    I  think  I  only  remember  meeting  Mr.  McDougal 

21  once  in  my  life. 

22 Q      In  '84,  we  talked  about  this,  Massey  would 
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1  have  been  two  years  out  of  law  school.   Do  you  have 

2  any  understanding  as  to  why  Madison  would  want  to 

3  retain  someone  two  years  out  of  law  school  to 

4  represent  it? 

5  A      He  was  ~  Mr.  Massey  was  very  aggressive  at 

6  trying  to  get  representation.  He  was  older  than  just 

7  fresh  out  of  law  school.   He  was  in  his  30s,  looked 

8  like  he  was  in  his  50s.    You  want  to  know  why?  No. 

9  (Laughter.) 

10  And  I  suspect  Mr.  Massey  was  selling  not 

1 1  just  his  own  expertise  but  the  expertise  of  the  firm. 

12  Q      Do  you  know  whether  Mrs.  Clinton  met  with 

13  Mr.  McDougal  in  connection  with  obtaining  this 

14  representation? 

15  A      No,  I  do  not. 

16  Q      Do  you  know  whether  —  strike  that. 

1 7  Do  you  have  any  knowledge  as  to  whether 

18  Governor  Clinton  ever  spoke  with  Mr.  McDougal  about 

19  obtaining  this  representation  for  the  Rose  Law  Firm? 

20  A      I've  read  allegations  about  it  in  the 

21  paper.   I  have  no  knowledge  of  it  and  don't  believe 

22  it,  but  I  don't  have  any  knowledge  one  way  or  the 
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1  other. 

2  Q      Did  the  Rose  Law  Firm  have  any  procedures 

3  in  place  with  regard  to  contacts  ~  strike  that. 

4  Mrs.  Clinton  was  obviously  the  wife  of  the 

5  governor  of  Arkansas.   Did  the  Rose  Law  Firm  have  any 

6  procedures  in  place  or  any  limitations  on  ~  strike 

7  that. 

8  Do  you  recall  any  discussions  at  any  time 
with  regard  to  whether  it  was  proper  for  Mrs.  Clinton 
to  be  engaged  in  legal  representations  having  to  do 
with  the  state  of  Arkansas,  given  the  fact  that  her 
husband  was  the  governor? 

A      I'm  sure  we  had  discussions,  general 
discussions  in  that  regard.   I  can't  remember  which 
ones.   I  know  we  did  when  she  first  joined  the  firm, 
that  he  was  the  Attorney  General.   Those  were  the 
ones  that  we  specifically  had  firm  meetings  on  and 
discussed  what  was  appropriate  and  not  appropriate. 
And  at  some  point  we  implemented  procedures  where  she 
would  not  share  in  any  fees  the  firm  received  from 
work  being  done  for  state  agencies  or  on  state  bond 

issues. 
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Q      And  those  procedures  continued  throughout 
the  time  that  Mrs.  Clinton  was  a  member  of  the  Rose 
Law  Firm? 

A      Those  procedures  once  in  place  stayed  until 
she  left  the  firm. 

Q      Were  these  written  procedures? 

A      The  procedures  with  regard  to  state  fees 
and  bond  issues  were  memorialized  by  a  memo  and  then 
implemented  at  the  end  of  each  fiscal  year  by 
adjustments  to  the  firm  formula  to  take  out  state 
fees. 

Q      And  these  procedures  had  to  do  with  the 
actual  representation  of  state  agencies;  is  that 
correct?  Or  bond  issues? 

A      Or  bond  issues  where  the  state  was  the 
issuing  entity. 

Q  Were  there  any  procedures  limiting 
representations  of  private  clients  before  state 
agencies? 

A      Other  than  what  might  be  involved  in  state 
law  or  state  ethics,  no,  not  that  ~  in  writing,  no. 

Q      Did  you  ever  discuss  with  Mrs.  Clinton  any 
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1  concerns  ~  strike  that. 

2  Did  you  ever  have  any  discussions  about 

3  whether  it  was  appropriate  for  Mrs.  Clinton  to  be 

4  engaged  in  the  representation  of  private  parties 

5  before  state  agencies? 

6  A      1  don't  think  so,  because  I  don't  remember 

7  that  occurring. 

8  Q      So  it  would  be  your  testimony  that  as  far 

9  as  you  know,  Mrs.  Clinton  never  represented  a  private 

10  client  of  the  Rose  Law  Firm  before  a  state  agency? 

11  A      Before  the  agency? 

12  MS.  SHORES:    1  think  that  was  implicit  in 

13  his  answer.   That's  a  fine  question,  but  I  just  don't 

14  want  the  suggestion  to  be  on  the  record  that  that  was 

15  somehow  followed  from  his  answer  to  the  previous 

16  question.   You  asked  whether  he  had  had  any 

17  discussions  with  her  about  whether  it  was  proper  for 

18  her  ~  and  it  wasn't  clear  whether  her  or  the  firm  — 

1 9  to  represent  private  parties  before  state  agencies 

20  and  then  you  asked,  so  therefore  it's  your  testimony 

21  that  she  never  did  that. 

22 BY  MR.  GIUFFRA: 
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1  Q      I'll  rephrase  the  question.   The  answer  to 

2  the  first  question  ~  the  first  question  is  did  you 

3  ever  have  any  discussions  with  Mrs.  Clinton  about  any 

4  concerns  that  she  had  about  any  representations  that 

5  she  might  be  engaged  in  for  private  clients  having  to 

6  do  with  ~  using  it  broadly  so  we  can  move  this 

7  along  ~  having  to  do  with  the  state  of  Arkansas  or 

8  its  agency  subdivisions? 

9  A      1  hate  to  do  this,  but  I  need  to  go  to  the 

10  bathroom,  and  your  answer  is  going  to  be  longer  than 

1 1  a  few  sentences. 

12  MR.  GIUFFRA:    Okay. 

13  (Recess.) 

14  MR.  GIUFFRA:    What  was  the  last  question, 

15  please? 

16  (The  reporter  read  the  record  as  requested.) 

17  THE  WITNESS:   To  put  it  in  a  general 

18  context  first  and  then  we  can  get  into  specifics,  in 

19  going  back  and  trying  to  see  if  Mrs.  Clinton  ever 

20  appeared  before  a  state  nonjudicial  entity,  the  only 

21  circumstance  that  I'm  aware  of  is  the  conversation  or 

22  appearance,  whatever,  before  the  securities 
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1  department  on  the  Madison  matter,  at  least  in  the 

2  records  of  the  firm,  but  because  certain  judges  are 

3  appointed  by  the  President  ~  1  mean  the  governor, 

4  now  President,  the  issue  would  periodically  come  up 

5  in  the  connection  of  a  judicial  or  quasijudicial 

6  proceeding,  and  in  those  circumstances,  we  would 

7  discuss  it. 

8  Sometimes  it  would  be  raised  by  the 
opposing  counsel,  sometimes  she  would  raise  it  with 
me  or  with  some  other  member  of  the  litigation 
section,  and  we  would  deal  with  it  on  a  case-by-case 
basis. 

So  when  you  say  state  body,  1  hate  to  ~  I 
don't  want  to  exclude  the  judicial  or  quasijudicial 
bodies  like  a  workers'  comp  commission.   Or  it 
usually  came  up  in  a  situation  where  the  President 
may  have  appointed  a  judge  and  then  a  judge  ran  after 
a  period  of  time  for  another  judgeship  and  then  ~ 
but  somebody  might  raise  it  or  she  might  raise  it 
herself  to  make  sure  that  that  ~  how  that  issue  ~ 
whether  it  was  appropriate  or  not  for  her  to  appear. 

That's  why  ultimately  she  got  more  and  more  into  a 
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1  federal  type  practice. 

2  Q      Do  you  remember  discussions  about  just  the 

3  general  problem  of  her  being  able  to  represent 

4  private  clients  before  the  state? 

5  A      Not  the  state,  but  in  litigation,  there  was 

6  a  very  rare  occasion  that  she  would  be  appearing 

7  before  the  state.   I'm  honest  in  saying  I  don't 

8  remember,  other  than  this  coming  up,  and  I  think  this 

9  is  why  we  were  all  so  surprised  to  even  find  a 

10  reference  to  a  phone  call  or  a  letter,  that  she  ever 

1 1  appeared  before  a  state  body  or  a  state  appointed 

12  official.   The  firm  had  to  make  a  public  disclosure 

13  once  a  year  on  that  issue,  and  so  we  were  trying  to 

14  be  very  careftil. 

15  Q      Have  you  ever  had  any  discussions  with 

1 6  anyone  at  any  time  about  a  ~ 

17  MR.  KRAVITZ:    Don't  be  so  narrow.  Bob. 

18  BY  MR.  GIUFFRA: 

19  Q      —  about  a  fundraiser  that  was  held  at 

20  Madison  Savings  &  Loan,  Madison  Guaranty  Savings  &. 

21  Loan  in  1985? 

22  A      I  read  it  in  the  newspaper  and  1  don't 
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1  believe  I've  discussed  it  with  anyone,  even  my 

2  lawyer. 

3  Q      Mr.  Hubbell,  telephone  records  that  we've 

4  obtained,  messages,  indicate  you  had  a  conversation 

5  on  March  15,  1993  -- 

6  MR.  KRAVITZ:    Is  that  what  they  indicate  or 

7  do  they  indicate  that  he  received  a  phone  message? 

8  BY  MR.  GIUFFRA: 

9  Q      It  indicates  some  sort  of  either  a 

10  message  ~  strike  that. 

11  On  March  —  we  have  a  message  slip  dated 

12  March  15,  1993,  time  of  7:15,  Jim  Lyons,  phone,  and 

13  it  says  "covert  action. ..i.e..  Justice  interaction, 

14  Rindskopf "   Do  you  know  what  that  refers  to? 

15  MS.  SHORES:    Rindskopf? 

16  MR.  FISHMAN:   Off  the  record  for  a  second. 

17  (Discussion  off  the  record.) 

18  BY  MR.  GIUFFRA: 

19  Q      Did  you  ever  discuss  James  McDougal  with 

20  Seth  Ward? 

21  MR.  KRAVITZ:    Do  you  want  to  wait  until 

22  Paul  gets  back? 
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1  MR.  GIUFFRA:    This  is  all  going  to  be  -- 

2  presumably  going  to  be  pre-Justice  Department  stuff 

3  We  can  wait.   It's  up  to  you. 

4  MS.  SHORES:    I  don't  care. 

5  MR.  GIUFFRA:    We'll  just  wait,  that's 

6  fine. 

7  MS.  SHORES:    Which  Seth  Ward? 

8  MR.  GIUFFRA:    His  father-in-law. 

9  (The  reporter  read  the  record  as  requested.) 

10  THE  WITNESS:   Yes. 

11  BY  MR.  GIUFFRA: 

12  Q      What  do  you  recall  about  any  discussions 

13  you  might  have  had  with  Seth  Ward  about  James 

14  McDougal? 

15  A      I  would  have  had  a  series  of  discussions 

16  with  Mr.  Ward  before  he  went  to  work  for  McDougal  and 

17  about  the  transaction  where  he  purchased  property  on 

18  behalf  of  Madison.    I  would  have  had  conversations  — 

19  another  set  of  ~  I  mean  multiple  conversations  while 

20  he  was  employed  with  Madison,  specifically  about  the 

2 1  matters  that  he  was  working  on  at  Madison  and  sale  of 

22  the  properties  for  Madison  and  McDougal,  what  was 
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1  going  on  at  Madison  at  the  time  and  the  airplane. 

2  After  McDougal  left,  he  ~  I  would  have  had 

3  a  lot  of  conversations  regarding  the  fact  that  he 

4  believed  that  the  institution  was  about  to  close  and 

5  McDougal's  lending  practices.  And  then  once  —  then 

6  I  had  a  series  of  conversations  where  he  was  wanting 

7  to  sue  Mr.  McDougal  where  I  declined  to  do  so,  and  he 

8  tried  to  continue  to  get  me  to  do  so. 

9  And  then  in  connection  with  his  lawsuit, 

10  against  Madison,  he  would  try  to  tell  me  what  was 

1 1  going  on  in  connection  with  that  lawsuit.    I  had  a 

12  lot  of  conversations  with  Mr.  Ward  about  Jim 

13  McDougal,  but  those  ~  I  tried  to  do  that  with  the 

14  context  of -- 

15  Q      I  understand.   Did  any  of  those 

16  conversations  relate  to  Whitewater  Development 

17  Corporation? 

18  A      I  didn't  know  at  the  time  but  as  it  turned 

19  out,  the  airplane  did. 

20  Q      Can  you  recall  any  other  conversations  that 

21  might  have  had  anything  to  do  with  Whitewater? 

22 A      With  Whitewater,  no.    I  don't  think  he  had 
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1  any  knowledge  of  Whitewater. 

2  Q      Have  you  ever  discussed  Whitewater 

3  Development  Corporation  with  Jack  Quinn? 

4  A      Jack  Quinn?   Jack  was  present  when  Jim 

5  Lyons  and  I  ~  we  all  three  of  us  had  lunch  together 

6  and  we  discussed  the  fact  that  certain  documents  ~  1 

7  thought  ~  at  one  time  thought  1  was  delivering  them 

8  to  Jim,  Jim  thinks  he  was  delivering  them  to  me,  and 

9  1  think  he  was  right,  certain  documents  regarding 

10  Madison  and  Whitewater. 

11  Q      So  Jim  was  delivering  the  documents  to  you? 

12  A      Let  me  make  sure  I'm  right  on  this.   Yes, 

13  that's  right. 

14  Q      Jim  delivered  documents  relating  to 

15  Madison/Whitewater  or  just  Whitewater? 

16  A      It  was  Whitewater. 

17  Q      So  Jim  was  -- 

18  A      Let  me  get  this  straight.   I  apologize.   I 

19  had  it  in  my  memory. 

20  Q      We'll  get  it  out  to  see. 

2 1  A      Okay.   Jim  brought  them  to  me,  yes. 

22  Q      And  would  this  have  been  in  October  of 
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1  1993? 

2  A      No,  wait  a  minute.    I  brought  them  to 

3  Jim  --  excuse  me,  I'm  sorry. 

4  MS.  SHORES:    Right.    I'm  sorry. 

5  THE  WITNESS:    Right.    I  brought  the 

6  documents  to  Jim  Lyons.    He  then  uhimately  got  some 

7  documents  to  me,  but  at  the  White  House  Jim  is  the 

8  one  who  ~  I  brought  documents  to  Jim.   And  I 

9  apologize  because  my  memory  is  not  good,  but  I 

10  remember  that  I  ultimately  was  mistaken  in  my 

1 1  testimony  initially  on  that. 

12  BY  MR.  GIUFFRA: 

13  Q      Let's  see  if  we  can  get  this  -- 

14  A      Okay.    I'm  sorry  about  this. 

15  Q      Let  me  show  you  a  message  pad  which  we  have 

16  received  from  you  which  is  Bates  number  10299. 

17  A      This  is  October  25. 

18  MS.  SHORES:    This  was  not  my  copy. 

19  MR.  GIUFFRA:    Justice  Department  then. 

20  MS.  SHORES:    This  didn't  come  from  me. 

21  THE  WITNESS:   October  25. 

22  BY  MR.  GIUFFRA: 
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1  Q      Does  that  message  slip  refresh  your 

2  recollection? 

3  A      No.   There  is  another  message  slip  that 

4  would. 

5  MS.  SHORES:    Off  the  record  for  a  second. 

6  (Discussion  off  the  record.) 

7  BY  MR.  GIUFFRA: 

8  Q      This  first  message  slip  says  "will  be  in 

9  town  tomorrow,  would  like  to  see  you  either  on 

10  Wednesday  or  Thursday  to  discuss/review  documents  on 

11  WDC  Company.  " 

12  A      Right. 

13  MR.  FISHMAN:    What's  the  Bates  number? 

14  MR.  GIUFFRA:    10299. 

15  THE  WITNESS:    The  date  is  October  25. 

16  BY  MR.  GIUFFRA: 

17  Q      During  1993  had  you  been  having  discussions 

18  with  Mr.  Lyons  about  documents  related  to  Whitewater 

19  Development  Corporation? 

20  A      No,  not  during  1993.   At  some  point  we 

21  started  having  discussions  about  documents,  and  then 

22  ultimately  about  documents  regarding  Whitewater 
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1  Development  Company. 

2  Q      Was  that  in  '93? 

3  A      Well,  to  give  you  some  history  again,  I'm 

4  sorry  to  do  this,  but  it's  hard  to  take  it  out  of 

5  context. 

6  Q      No,  1  understand. 

7  A      In  1992  after  the  election,  Jim  was  one  of 

8  the  lawyers  responsible  for  making  or  giving  advice 

9  to  the  President-elect  about  the  disposition  about 

10  records,  campaign  records,  personal  records  and 

1 1  things  of  that  sort,  so  Jim  was  aware  of  the  files 

12  that  I  ultimately  obtained  fi-om  Betsey  Wright. 

13  As  well,  Jim  had  been  the  person  in  the 

14  campaign  who  had  done  work  on  Whitewater,  so  that 

15  issue  had  died.   Then  after  Vince's  death,  Jim  and  1 

16  had  some  conversations  about  the  documents  that  I 

17  still  had  in  my  possession  that  were  the  Clintons' 

18  personal  records. 

1 9  And  then  when  Whitewater  started  hitting 

20  the  press  again,  Jim  and  I  started  having 

2 1  conversations  about  getting  his  Whitewater  documents 

22  as  well  as  the  records  that  I  had  to  the  Clintons' 
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1  private  counsel. 

2  If  that  helps  put  it  in  context. 

3  Q      Let  me  show  you  another  message  slip,  DOJ 

4  10306? 

5  A      Right.    I'm  familiar  with  that. 

6  Q      What  do  you  recall  about  ~  did  you 

7  ultimately  bring  these  documents  with  you  to  lunch? 

8  A      Yes,  1  did. 

9  Q      About  how  many  documents  were  there? 

10  A      They  were  a  wine  box  fiill  of  documents. 

11  Q      A  wine  box? 

12  A      You  know,  a  case  of  wine.   Took  out  the 

13  carton  and  wine  and  put  in  some  papers.   That's  how 

14  big  it  was. 

15  Q      Do  you  recall  specifically  what  those 

16  documents  were  about? 

1 7  A      Primarily  they  were  documents  and  drafts  of 

1 8  documents  fi-om  an  accounting  firm  that  had  done  some 

1 9  recapitulation  regarding  Whitewater. 

20  Q      And  do  you  recall  the  name  of  the 

2 1  accounting  firm? 

22  A      No,  1  don't. 
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1  Q      Do  you  recall  why  you  were  bringing  the 

2  documents  to  lunch? 

3  A      Because  Jim  asked  me  to  bring  them  with  him 

4  because  he  was  going  to  meet  with  Bruce  Lindsey  to 

5  talk  about  Whitewater  and  he  wanted  to  look  over  some 

6  of  the  old  files  he  had  looked  over. 

7  Q      Did  he  indicate  to  you  why  he  was  meeting 

8  with  Bruce  Lindsey,  other  than  just  to  talk  about 

9  these? 

10  A      1  think  by  that  time  Bruce  had  been 

1 1  designated  as  the  point  person  to  speak  to  the  press 

12  regarding  Whitewater  matters. 

1 3  Q      Did  you  discuss  these  documents  at  lunch 

14  with  Mr.  Quinn? 

15  A      Well,  I  discussed  them  actually  with 

16  Mr.  Lyons.    Mr.  Quinn  was  there  and  knew  that  I  had 

17  brought  some  documents  to  him. 

18  Q      What  do  you  recall  about  the  discussion  you 

19  had  with  will  Lyons  at  this  lunch  at  which  Mr.  Quinn 

20  was  present? 

21  A      That  it  looked  like  his  work  was  going  to 

22  come  up  for  review  again  and  that  just  essentially 

152 

1  that  Whitewater  was  back. 

2  Q      During  this  period  did  you  also  have 

3  conversations  with  Mr.  Lindsey? 

4  A      Mr.  Lindsey?   I'm  sure  I  did,  but  it  would 

5  have  been  brief,  something  like  Bruce,  I  understand 

6  you're  the  point  person,  and  remind  him  that  the 

7  files  were  still  in  my  possession  if  he  needed  them, 

8  things  of  that  sort,  nothing  ~  and  there's  no  —  it 

9  was  not  like  Web,  I  need  to  sit  down  with  you  for  an 

10  hour  and  go  over  what  you  know  about  it.    It  was  more 

1 1  like  a  question  like  Bill  Kennedy  asked  or  primarily 

12  for  me  just  to  tell  him  that  the  documents  were  still 

13  in  my  possession  but  that  I  was  going  to  get  them  to 

14  David  Kendall. 

1 5  Q      Are  you  aware  there  were  two  Lyons  reports, 

16  a  short  Lyons  report  and  a  long  Lyons  report? 

17  A      No. 

18  Q      During  this  period  when  you  had  recused 

19  yourself  from  matters  involving  Madison/Whitewater 

20  back  in  ~  I  guess  formally  November  3. 

21  A      Formally  in  October. 

22  Q      In  October,  but  you  still  maintained  these 
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1  records  in  your  possession? 

2  A      Yes. 

3  Q      Did  you  ever  have  any  discussions  with 

4  anyone  about  having  the  documents  being  taken  out  of 

5  your  possession? 

6  A      Yes. 

7  Q      Who  did  you  speak  with? 

8  A      Mr.  Bob  Bamett  and  ultimately  Mr.  David 

9  Kendall. 

1 0  Q      When  did  you  first  speak  with  Mr.  Bamett 

1 1  about  the  transfer  of  these  documents  from  your 

12  possession  to  Williams  &  Connolly? 

13  A      1  talked  about  transferring  them  to 

14  Mr.  Bamett  within  a  week  or  two  after  Mr.  Foster 

15  died,  and  we  continued  those  conversations  until  he 

16  told  me  that  Mr.  Kendall  had  finally  been  employed 

1 7  and  that  I  should  get  them  ~  that  David  would  be 

18  giving  me  a  call. 

19  Q      With  regard  to  Mr.  Bamett,  what  was  the 

20  nature  of  your  relationship  with  Mr.  Bamett? 

21  A      I  had  met  Mr.  Bamett  at  social  occasions 

22  at  the  White  House,  and  his  wife  and  a  very  good 
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1  friend  of  mine  are  both  CBS  correspondents  so  1  met 

2  them  at  other  social  occasions.  At  some  point  I 

3  found  out  that  Bob  was  acting  as  a  personal  counsel 

4  to  the  President. 

5  Q      In  connection  with  Whitewater? 

6  A      No. 

7  Q      Just  generally? 

8  A      Generally,  prior  to  Whitewater.   I  don't 

9  know  ~  1  don't  know  if  any  official  relationship  had 

10  been  developed  but  I  think  it  was  developing. 

1 1  Q      Did  there  come  a  time  when  you  had  any 

12  discussions  with  Mr.  Bamett  about  Whitewater? 

13  A      He  was  present  on  the  airplane  when  the 

14  President  talked  to  me  briefly  about  Whitewater,  and 

15  that's  the  time  that  Bob  told  the  President  that  we 

16  need  to  keep  Web  out  of  this  and  so  I  got  out  of  that 

17  conversation  and  they  started  having  a  conversation. 

18  He  was  on  the  same  airplane  in  January  of  '94. 

19  Q      So  this  is  the  conversation  where  the 

20  President  said  to  you  ~ 

21  A      Can  you  believe  Whitewater  is  still  going 

22  on  and  he  started  to  talk  to  me,  and  Bob  says 
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1  Mr.  President,  Web  needs  to  stay  out  of  this,  you  all 

2  don't  need  to  involve  him  because  he's  still  at 

3  Justice.   And  I  said  fine,  because  the  barbecue  was 

4  hot  and  ready  and  I  went  to  the  back  of  the  airplane 

5  and  started  eating  barbecue.  You  think  I'm  kidding, 

6  but  it  was  good  barbecue. 

7  Q      Do  you  recall  anything  more  about  the 

8  substance  of  your  conversation  with  Mr.  Bamett  about 

9  Whitewater? 

10  A      About  Whitewater? 

1 1  Q      Yes. 

12  A      That  was  it. 

13  Q      Throughout  this  whole  period? 

14  A      No,  we  were  talking  about  the  documents. 

15  We  didn't  talk  about  Whitewater.   We  talked  about  the 

16  documents. 

17  Q      You  never  had  any  discussions  of  any 

18  substance  about  Whitewater  with  Mr.  Bamett? 

19  A      No,  we  just  ~  Bob  ~  everybody  thought  Bob 

20  was  going  to  become  a  counsel,  so  we  started  working 

21  on  getting  the  documents  to  Bob  when  a  conflict  arose 

22  involving  his  wife,  and  that's  -  and  then  he  started 
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1  talking  to  me  about  getting  David  Kendall  employed, 

2  and  ultimately  when  David  was  employed,  Bob  actually 

3  sat  in  on  the  meeting  where  I  delivered  some 

4  documents  to  David. 

5  Q      And  do  you  recall  anything  about  the 

6  substance  of  any  conversations  you  had  with 

7  Mr.  Kendall  about  Whitewater? 

8  A      No.    I  was  talking  about  the  documents.   I 

9  wasn't  talking  about  Whitewater,  other  than  here  are 

10  some  Whitewater  documents,  here  are  some  Madison 

1 1  documents,  what  time  do  you  want  to  come  to  my  house 

12  and  pick  up  the  boxes.   And  specifically  we  talked 

13  about  the  need  to  keep  the  privacy  of  the  documents  I 

14  was  delivering  to  him.   And  we  had  a  luncheon  meeting 

15  on  that. 

16  Q      Let  me  show  you  another  document  bearing 

17  Bates  numbers  DOJ  1 1852,  direct  your  attention  to  the 

18  message  pad  with  Jim  Lyons,  this  is  the  one  on  March 

19  15. 

20  (Witness  reviewed  the  document.) 

21  A      Okay. 

22  Q      This  is  the  message  pad  that  indicates 
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1  covert  action  re:  Justice  interaction  and  ~ 

2  A      I  can't  read  my  own  handwriting.   What's 

3  that  word? 

4  MR.  FISHMAN:    Off  the  record  for  a  second. 

5  (Discussion  off  the  record.) 

6  BY  MR.  GIUFFRA: 

7  Q      What  is  it,  Mr.  Hubbell? 

8  MR.  FISHMAN:    I  want  the  record  to  be  clear 

9  Mr.  Hubbell  did  not  ask  for  anybody  else's  assistance 

10  from  the  department  on  this  issue. 

1 1  THE  WITNESS:   This  is  a  memo  --  these  are 

12  the  message  pads  that  ~  these  are  the  little  message 

13  slips  I  would  get  while  I  was  assistant  or  special 

14  assistant  to  the  Attorney  General,  and  I  would  write 

15  on  them,  but  that  doesn't  mean  that  this  related  to 

16  the  conversation  with  Jim  Lyons.    This  is  a  message 

17  from  Jim  Lyons.    The  message  is  —  this  is  my 

18  handwriting  below,  not  my  secretary's  or  my 

19  assistant's,  saying  "covert  action,  number  one, 

20  Justice  interaction  with  Studman  and  Rindskopf,"  and 

21  that  dealt  with  an  issue  involving  Admiral  Studman, 

22  who  was  — 
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1  BY  MR.  GIUFFRA: 

2  Q      CIA? 

3  A      Or  NSA,  I  believe,  CIA  or  NSA,  and  had 

4  nothing  to  do  with  Jim  Lyons. 

5  I'm  not  sure  I'm  at  liberty  to  talk  about 

6  that  issue  with  this  Committee. 

7  Q      Okay.   Just  wanted  to  clarify  why  there  was 

8  discussion  of  ~ 

9  A      There  wasn't. 

10  Q      --  Mr.  Lyons. 

1 1  A      There  wasn't.   If  you  go  through  my  pads,  a 

12  lot  of  them  on  the  back,  you  will  see  some 

13  scribbles.   And  you  said  I  didn't  take  notes.   That's 

14  the  only  way  1  took  notes. 

15  Q      Let's  talk  about  Betsey  Wright.   Did  you 

16  have  any  discussions  with  Betsey  Wright  about 

17  Whitewater? 

18  A      I'm  sure  I  have. 

19  Q      Do  you  have  any  recollection  of  any  of 

20  those  conversations? 

2 1  A      They  would  have  started  during  the 

22  campaign.   Betsey  was  the  point  person  on  the  issues 
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1  involving  the  press  that  were  called  —  let  me  see 

2  the  right  way  to  put  it. 

3  Betsey  dealt  with  the  press  a  lot  on  issues 

4  that  dealt  with  state  issues  because  she  had  been  the 

5  Chief  of  Staff  with  the  President,  for  the  governor, 

6  now  President.   So  when  we  started  getting  questions 

7  regarding  Madison  and  Whitewater,  Betsey  would  have 

8  been  one  of  the  people  who  would  be  getting  the 

9  inquiries  and  calling  me. 

10  She  would  tell  me,  for  example,  that  I 

1 1  needed  to  sit  down  and  visit  with  Loretta  on  this 

12  issue  or  can  you  get  me  information  on  this.   Betsey 

13  is  the  likely  person  I  would  have  called  back  to  say 

14  Betsey,  we  can  and  can't  tell  you  some  issues 

15  involving  the  privilege. 

16  So  I  would  have  talked  to  Betsey  about 

17  those  issues  during  the  campaign.   After  the 

18  campaign,  I  didn't  talk  to  Betsey  about 

19  Madison/Whitewater—  I  don't  know  that  I  ever  ~  I 

20  talked  about  Madison/Whitewater  until  Betsey  ~  I  was 

21  deep  into  my  problems  and  Betsey  was  reported  to  be 

22  being  questioned  by  the  Special  Counsel  as  well  and  I 
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1  would  have  just  had  a  hope  you're  doing  okay,  Betsey 

2  type  of  call  on  those  issues.    I  talked  to  Betsey  on 

3  some  other  issues. 

4  Q      Do  you  know  a  man  named  Jeff  Gerrish? 

5  A      Gerrish? 

6  Q      G-e-r-r-i-s-h. 

7  A      Jeff  Gerrish? 

8  Q      G-e-r-r-i-s-h. 

9  A      That  sounds  familiar.   The  name  sounds 

10  familiar.   Gerrish  &  McCreary?  What's  that  firm? 

1 1  Gerrish  ~ 

12  MS.  SHORES:    1  don't  know. 

13  THE  WITNESS:    It's  a  law  firm  called 

14  Gerrish  &  McCreary  ~ 

15  BY  MR.  GIUFFRA: 

16  Q      Correct,  in  Kentucky,  1  believe. 

17  A      Kentucky? 

18  Q      This  firm  conducted  an  investigation 

19  involving  Whitewater—  I  mean  involving  Madison, 

20  excuse  me.    If  you  have  no  recollection,  you  have  no 

21  recollection. 

22  A      I've  seen  it  on  a  letterhead. 
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1  MS.  SHORES:    I  have  too. 

2  THE  WITNESS:   Gerrish  and  --  were  they  the 

3  ones  who  I  took  the  case  off  of?   Yeah,  they 

4  represented  Madison.   They  represented  Madison  before 

5  me  in  the  lawsuit  against  Frost,  so  that's  who  that 

6  is.   Yes,  I  do  remember  Mr.  Gerrish.   He  called  me 

7  when  we  took  over  that  case  in  1989.    I  think  they're 

8  in  Memphis,  though,  not  in  Kentucky.   Pretty  good. 

9  BY  MR.  GIUFFRA: 

10  Q      Do  you  know  whether  POM  had  a  lending 

1 1  relationship  with  Madison? 

12  A      With  Madison?   I  know  my  brother-in-law 

13  borrowed  some  money  from  Madison  and  he  may  have 

14  pledged  some  POM  assets.   I  don't  know.    I  don't 

15  think  so,  but  it's  possible.   I  know  that  he  borrowed 

1 6  money  on  his  house  and  I  think  he  borrowed  money  on  a 

1 7  warehouse  that  he  owned  personally,  but  he  may  have 

18  put  the  proceeds  into  POM,  so  I  don't  think  POM  did, 

19  but  I  think  he  did  personally. 

20  Q      He  put  the  proceeds  of  the  loan  from 

21  .Madison  into  POM? 

22  A      Yeah. 
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1  Q      Did  you  ever  discuss  POM  with  Mrs.  Clinton? 

2  A      POM? 

3  Q      Yes. 

4  A      Yes. 

5  Q      What  did  you  discuss  with  Mrs.  Clinton 

6  about  POM? 

7  MR.  KRAVITZ:   Bob,  how  is  this  inside  the 

8  Senate  resolution  that  we're  here  to  investigate? 

9  MR.  GIUFFRA:   There's  evidence  before  the 

10  Committee  of  funds  going  from  Madison  to  POM  so  I 

1 1  would  just  like  to  find  out  some  basic  information 

12  about  POM. 

13  THE  WITNESS:    1  think  I  would  have  talked 

14  to  her  when  my  in-laws  brought  POM.   On  occasion  POM 

15  would  be  involved  in  litigation  and  she  might  help 

16  me.   I  think  she  actually  signed  some  of  the  early 

17  pleadings  in  the  lawsuit  against  Duncan  on  antitrust 

18  and  patent  violations.    I  would  have  consulted  with 

19  her  about  that  lawsuit  because  of  her  knowledge  of 

20  certain  intellectual  property  laws. 

21  BY  MR.  GIUFFRA: 

22  Q      Did  you  ever  speak  to  Mr.  Ickes  about  POM? 
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1  A      You  know,  1  read  that  in  the  paper,  and  I 

2  don't  believe  I  did,  but  1  may  have  referred  my 

3  brother-in-law  to  Mr.  Ickes  because  I  would  have 

4  called  somebody  in  New  York  to  get  a  recommendation 

5  for  a  lawyer  —  1  know  about  POM's  problems  in 

6  New  York,  and  so  I  would  have  called  a  friend  of  mine 

7  to  ask  for  a  recommendation  and  they  may  have  given 

8  me  Harold  Ickes,  and  I  may  have  called  to  introduce 

9  them,  but  I  don't  remember  doing  that. 

10  Q      Was  Mrs.  Clinton  at  all  involved  in  that 

1 1  representation? 

12  A      That  representation,  no,  no,  but  I  know 

13  what  the  lawsuit  ~  I  know  what  the  fight  was  in 

14  New  York.    It  wasn't  a  fight.    They  just  wouldn't  let 

15  them  bid. 

16  Q      Just  to  make  sure  the  Senate  record  is 

17  clear,  you  had  conversations  with  Ms.  Breslaw  during 

1 8  the  period  when  you  worked  in  the  Justice  Department; 

1 9  is  that  correct? 

20  A      Yes,  I  did. 

21  Q      Did  you  ever  discuss  ~  during  the 

22  conversations  you  had  with  Ms.  Breslaw  during  the 
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1  period  you  were  in  the  Justice  Department,  did  you 

2  ever  discuss  Madison? 

3  A      Yes. 

4  Q      What  did  you  discuss  about  Madison? 

5  A      She  ~  I  think  she  called  me  to  say  that 

6  she  either  was  inquiring  whether  I  remembered  or  to 

7  tell  me  that  she  didn't  remember  me  disclosing,  when 

8  we  took  on  the  Madison  Frost  litigation,  our  prior 

9  representation  of  Madison.   I  can't  remember  how  the 

10  contact  ~  I  think  we  swapped  phone  calls  and  I  don't 

1 1  know  who  got  who  first. 

12  Rick  Donovan  had  alerted  me  to  the  fact 

13  that  April  ~  there  was  an  inquiry  concerning  the 

14  conflict  issues  and  that  April  didn't  remember  a 

1 5  conversation  that  I  thought  we  had  about  the 

16  conflict. 

17  Q      The  fact  that  you  had  disclosed  ~ 

18  A      Or  the  potential  for  conflict. 

19  Q      That  you  had  disclosed  the  conflict  to 

20  Ms.  Breslaw? 

21  A      Yes. 

22  Q      When  Ms.  Breslaw  spoke  to  you,  was  she  at 
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1  all  angry  that  you  had  not  — 

2  A      No,  it  was  a  very  quick  but  sociable 

3  conversation. 

4  Q      Did  she  indicate  in  any  way  that  there  were 

5  criminal  referrals  relating  to  Madison? 

6  A      No,  she  did  not. 

7  Q      That  she  was  involved  with? 

8  A      She  did  not. 

9  Q      Let  me  direct  your  attention  to  the  recusal 

10  of  Paula  Casey  from  matters  involving  Madison.   What 

1 1  do  you  know  about  her  decision  to  recuse  herself  from 

12  matters  relating  to  the  RTC  criminal  referral 

13  involving  Madison? 

14  A      I  remember  at  some  point  Phil  Heymann 

15  telling  me  there  was  an  issue  as  to  whether  she  was 

16  recusing  or  not,  and  then  I  read  in  the  paper  that 

1 7  she  had  recused.  I  either  read  it  or  Phil  told  me, 

1 8  one  way  or  the  other,  but  I  think  I  read  in  the 

19  paper. 

20  Q      Do  you  recall  any  other  discussions  you 

21  might  have  had  with  anyone  about  the  recusal  of  Paula 

22  Casey  from  matters  involving  the  Madison  RTC 
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1  referral? 

2  A      You  know,  somebody  may  have  been  with  Phil 

3  when  he  said  it,  it  may  have  been  Jack  Keeney  or  may 

4  have  been  Dave  Margolis,  but  it  was  just  something 

5  like  I  wish  your  U.S.  Attorney  from  Arkansas  would 

6  recuse,  and  that  would  be  all  that  was  said. 

7  Q      Do  you  recall  taking  any  action  yourself 

8  with  regard  to  that  matter? 

9  A      Oh,  no.    There  wouldn't  be  any  for  me  to 

10  take,  but  1  didn't. 

1 1  Q      And  you  never  spoke  to  Ms.  Casey  about  her 

12  recusal? 

13  A      No. 

14  Q      And  you  never  spoke  to  anyone  at  the  White 

15  House  with  regard  to  Ms.  Casey's  recusal? 

16  A      No. 

17  Q      Let  me  direct  your  attention  to  a  loan  or 

1 8  loans  made  by  the  Perry  County  Bank  in  connection 

19  with  the  1990  Clinton  gubernatorial  campaign.  Do  you 

20  have  any  knowledge  of  those  loans? 

2 1  A      Direct  knowledge,  no. 

22  Q      Have  you  ever  discussed  those  loans  with 
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1  Bruce  Lindsey? 

2  A      No.    When  I  read  in  the  paper  that  Bruce 

3  was  under  investigation,  I  had  a  brief  conversation 

4  where  I  said  I  hope  you're  doing  okay,  and  that  was 

5  it. 

6  Q      Have  you  ever  had  any  discussions  with 

7  anyone  else  about  those  loans? 

8  MS.  SHORES:    1  assume  you're  excluding 

9  various  investigatory  agencies. 

10  BY  MR.  GIUFFRA: 

11  Q      Right. 

12  A      I've  been  asked  about  them  a  lot.    1  have 

13  had  no  conversations  with  anybody  who  ~  I  mean  with 

14  anything  about  the  nature  or  the  loans  themselves. 

15  I've  had  conversations  with  several  people  who  have 

16  appeared  to  be  under  investigation,  more  of  a,  again, 

17  I  know  what  you're  going  through,  hope  you're  doing 

1 8  okay  type  of  conversation.   I  had  that  with  several 

19  people  who  have  been  in  the  paper. 

20  Q      Did  you  discuss  ~  who  were  the  persons  you 

21  had  such  conversations  with? 

22 A      Mr.  Lindsey,  Gloria  Cabe.    When  1  was  in 
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1  Little  Rock  I  saw  Mr.  Branscomb  at  a  restaurant  and 

2  we  shook  hands,  and  one  of  the  lawyers  for  somebody 

3  else  involved  in  that  loan,  1  don't  even  know  who  he 

4  represents,  named  Tom  Ray. 

5  Q      Did  you  ever  discuss  that  loan  with 

6  Mr.  Lyons? 

7  A      Perry  County  loan,  no.    Can  1  —  1  want  to 

8  try  to  be  complete. 

9  Q      Absolutely. 

10  A      I  knew  that  the  campaign  had  a  debt  after 

1 1  the  election  of  '90,  and  so  when  the  President  was 

12  thinking  about  running  for  President,  governor, 

13  then-governor,  now  President,  was  running,  1  knew 

14  that  there  was  a  debt.   I  didn't  know  where  it  was, 

15  but  I  knew  that  there  were  issues  about  trying  to 

16  raise  money  to  pay  off  that  debt. 

17  Q      Do  you  recall  anything  further  about  the 

1 8  repayment  of  that  debt? 

19  A      1  remember  it  was  paid  off. 

20  Q      Did  you  have  any  involvement  in  the  process 

21  by  which  the  loan  was  paid  off? 

22  A      Other  than  to  sit  in  on  some  discussions 
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1  about  that  that  had  to  be  a  separate  fund-raising  and 

2  it  needed  to  be  done,  no. 

3  Q      Have  you  ever  discussed  any  loans  involving 

4  Flower  Wood  Farms  with  Mrs.  Clinton? 

5  A      Who? 

6  Q      Flower  Wood  Farms. 

7  A      That's  a  new  one  on  me,  finally.   I  never 

8  heard  of  Flower  Wood  Farms.   No. 

9  Q      Have  you  had  any  other  discussions  other 

10  than  those  you've  testified  to  here  today  about  the 

1 1  winding  up  of  the  Whitewater  investment  for  the 

12  Clintons? 

13  A      Mr.  Foster,  1  had  discussions  with. 

14  Q      Okay.   Other  than  those  conversations. 

15  A      The  winding-up.    My  lawyers.   All  but  ~  I 

16  assume  you're  excluding  all  the  investigators. 

17  Q      Yes. 

1 8  A      But  the  winding-up.    I  think  for  part  of 

19  that  conversation  the  Clintons'  accountant  was  there 

20  at  one  of  those,  and  besides  Mr.  Foster. 

21  Q      Was  BCCI  a  client  of  the  Rose  Law  Firm? 
22 MR.  KRAVITZ:    Objection.   Come  on,  Bob. 
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1  MR.  GIUFFRA:    At  the  hearing  last  time 

2  there  was  a  question  as  to  why  he  recused  himself 

3  from  BCCI. 

4  MR.  KRAVITZ:    That  doesn't  mean  it  was 

5  within  our  resolution. 

6  BY  MR.  GIUFFRA: 

7  Q      I  just  want  to  ask  you,  why  did  you  recuse 

8  yourself  from  matters  involving  BCCI? 

9  MR.  KRAVITZ:    Objection. 

10  THE  WITNESS:    I  can  answer  it  real  easy. 

1 1  MR.  GIUFFRA:    Just  answer  the  question. 

12  MR.  KRAVITZ:    I  don't  think  you  should. 

13  It's  outside  the  resolution.    I  don't  think  you 

14  should  get  in  the  habit  of  answering  questions  ~ 

15  MR.  GIUFFRA:    It's  one  question  ~ 

16  MR.  KRAVITZ:    I  don't  think  we  should  get 

17  in  the  habit  of  answering  questions  outside  the 

18  resolution  simply  because  it's  one  question. 

19  THE  WITNESS:   Do  you  want  me  to  answer? 

20  BY  MR.  GIUFFRA: 

21  Q      Just  answer  it. 

22  A      In  the  late  1970s  our  firm  defended  one  of 
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1  the  defendants  in  the  financial  general  bank  shares 

2  takeover  litigation,  and  other  defendants  were 

3  Mr.  Altman,  Mr.  Clifford  and  Garth  Pharron  and 

4  everybody  else.   We  represented  a  company  called 

5  Systematics  in  that  litigation. 

6  Ultimately  our  client  was  dismissed,  but 

7  when  BCCI  came  up  at  the  Justice  Department,  I 

8  disclosed  that  to  Mark  Richard,  and  he  said  what  a 

9  deal,  you  get  out  of  BCCI,  you  should  recuse.   So 

10  that's  why  I  recused  on  BCCI.   Our  firm  did  represent 

1 1  one  of  the  initial  defendants  in  the  financial 

12  general  bank  shares  takeover  litigation  called 

13  Systematic. 

14  Q      I'm  trying  to  save  you  a  question  if  you 

15  ever  have  to  testify  at  public  hearing. 

16  A      Okay. 

17  MR.  KRAVITZ:    What  a  guy. 

18  MS.  SHORES:   You're  going  to  ask  about 

19  Watergate;  right? 

20  (Laughter.) 

21  MR.  KRAVITZ:    Probably  knows  about  as  much 

22  about  Watergate  as  he  knows  about  this  stuff. 
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1  BY  MR.  GIUFFRA: 

2  Q      During  the  1980s,  did  the  Rose  Law  Firm 

3  have  a  computer  system  that  enabled  a  document  to  be 

4  dated  as  it  was  printed  out? 

5  MS.  SHORES:    What  do  you  mean? 

6  THE  WITNESS:   Yeah.   If  you  typed  it  on  the 

7  bottom. 

8  BY  MR.  GIUFFRA: 

9  Q      Would  the  date  of  a  document  have  to  be 

10  typed  in  manually? 

11  A      I  don't  know. 

12  Q      Not  something  that  was  your  concern? 

13  A      No. 

14  Q      We'll  ask  Ms.  Huber  that. 

15  A      She  probably  won't  know  either.   I  think 

16  the  memo  had  a  date.   Most  memos  had  dates  that  I've 

17  seen. 

1 8  Q      Have  you  ever  discussed  anything  involving 

19  Madison/Whitewater  with  Jim  Guy  Tucker? 

20  A      No. 

2 1  Q      When  did  you  first  learn  that  Governor 

22  Tucker  was  under  investigation  in  connection  with 
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1  matters  relating  to  Madison? 

2  A      1  can't  tell  you  if  in  that  initial  memo  I 

3  saw  Governor  Tucker's  name  or  not.    I  just  can't  tell 

4  you. 

5  Q      Do  you  think  you  might  have? 

6  A      I  might  have.   I  just  can't  tell  you 

7  whether  I  did  or  not.    It  wouldn't  have  surprised  me. 

8  Q      But  it  would  be  your  testimony  you  don't 

9  recall  any  reference  in  that  initial  memo  to  the 

10  Clintons? 

11  A      No,  I  don't,  but  I  ~  you  know  ~ 

12  Q      This  is  the  urgent  memo. 

13  A      Yeah. 

14  Q      Let  me  ask  you  a  question  about  urgent 

1 5  memos.   As  far  as  you  know,  does  the  department 

16  maintain  copies  of  all  urgent  memos? 

17  A      As  far  as  I  know? 

18  Q      Yes. 

19  A      I  think  they  maintain  copies  of  everything 

20  under  the  sun. 

21  Q      So  that  if  you  had  seen  such  an  urgent 

22  memo,  presumably  a  copy  of  it  would  be  retained  by 
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1  the  Department  of  Justice  somewhere? 

2  A      There  is  this  mystery  department  called  the 

3  Office  of  Executive  Secretary  that  routes  everything, 

4  okay,  and  what  they  do,  1  don't  know,  but  I  got  a  lot 

5  of  memos.   Now  ~  yeah.   So  that's  what  I  know. 

6  MR.  GIUFFRA:    One  more  second,  sir. 

7  THE  WITNESS:    I  shouldn't  say  that  about 

8  Justice  Department. 

9  (Pause.) 

10  MR.  GIUFFRA:    Mr.  Hubbell,  thank  you  very 

1 1  much  for  your  time.   I  have  no  further  questions. 

12  MR.  KRAVITZ:    Let's  take  a  short  break. 

13  (Recess.) 

14  (Mr.  Giuffra  left  the  deposition.) 

15  EXAMINATION 

16  BY  MR.  KRAVITZ: 

17  Q      On  the  record. 

1 8  Mr.  Hubbell,  you  testified  previously  that 

19  you  first  learned  of  criminal  referrals  in  the 

20  Madison  case  in  the  late  summer  or  early  fall  of 

21  1993;  is  that  correct? 

22  A      That's  correct. 
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1  Q      Is  it  true,  then,  that  up  until  that  time, 

2  you  were  not  aware  of  the  fact  that  the  RTC  had  made 

3  a  criminal  referral  on  the  Madison  case  to  the 

4  Department  of  Justice  in  early  September  1992? 

5  A      That's  correct. 

6  Q      And  is  it  true,  then,  that  from  early 

7  September  1992  up  until  late  summer  or  early  fall  of 

8  1993,  you  had  no  knowledge  of  the  Justice 

9  Department's  handling  of  the  1992  criminal  referral 

10  in  the  Madison  case? 

11  A      No,  I  did  not. 

12  Q      And  is  it  true,  then,  that  during  that  time 

1 3  period,  you  took  no  action  to  affect  the  Justice 

14  Department's  handling  of  the  1992  criminal  referral 

15  in  the  Madison  case? 

16  A      No,  I  had  nothing  to  do  with  it,  one  way  or 

17  the  other.    I  didn't  know  it  existed. 

18  Q      Do  you  know  of  any  official  of  the  Clinton 

19  Administration  who  took  any  action  to  affect  the 

20  handling  of  ~  or  to  affect  negatively  the  handling 

21  of  the  1992  criminal  referral  in  the  Madison  case? 

22 A      No,  I  don't  think  anybody  knew  about  it. 
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1  Q      You  were  asked  previously  about 

2  Whitewater-related  documents  that  you  had  in  your 

3  possession  from  before  the  time  that  Mr.  Clinton 

4  became  President  and  that  you  then  delivered  to 

5  Mr.  Kendall  at  Williams  &  Connolly  in  1993  at  some 

6  point  after  you  recused  yourself  from  the 

7  Madison/Whitewater  matter. 

8  Do  you  remember  those  questions? 

9  A      That's  right.    That's  correct. 

10  Q      Were  you  holding  those  Whitewater-related 

1 1  documents  in  your  capacity  as  Associate  Attorney 

12  General? 

13  A      No,  no. 

14  Q      In  what  capacity  were  you  holding  those 

15  Whitewater-related  documents? 

16  A      Basically  a  custodian  until  I  could  deliver 

17  them  to  the  appropriate  person  here  in  Washington. 

18  Q      Are  you  familiar  with  newspaper  stories 

19  that  have  contained  allegations  that  you  spoke  with 

20  Paula  Casey  on  several  occasions  ~  I  think  the 

21  number  that  may  have  been  cited  was  seven  ~  relating 

22  to  Whitewater,  Madison,  David  Hale,  CMS  or  other 
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related  matters? 

A      I've  seen  those  newspaper  articles. 

Q      Is  there  any  truth  to  any  of  those 
allegations  contained  in  those  articles? 

A      No.    I  asked  people  what  they're  talking 
about,  and  nobody  seems  to  know,  but  I  know  I  didn't 
talk  to  Paula  Casey  seven  times. 

Q      Did  you  ever  talk  to  Paula  Casey? 

A  I  don't  remember  ever  talking  to  Paula 
until  that  day  in  December  or  January  when  she 
introduced  herself  to  me. 

MS.  SHORES:    That's  '93? 

THE  WITNESS:   Late  '93  or  early  '94. 

BY  MR.  KRAVITZ: 

Q      Before  the  time  that  Ms.  Casey  recused 
herself  from  the  Madison  and  Hale  cases,  did  you  ever 
talk  to  her  about  the  Madison  case,  about  Whitewater, 
about  David  Hale? 

A      I  never  talked  to  her  about  those 
subjects.   I  don't  remember  ever  talking  to  her.   I 
mean  you  hate  to  say  never,  but  —  because,  you  know, 
sure  enough  you  met  somewhere  at  a  fiinction  or 
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something  like  that,  but  I  don't  remember  ever 
meeting  Paula  until  ~  or  talking  to  her  until  that 
time. 

MR.  KRAVITZ:    Thank  you.   That's  all  I 
have. 

THE  WITNESS:    I  had  one  thing.    You  said 
was  any  member  of  the  Clinton  Administration 
involved.   I  know  that  some  people  don't  think  so. 
Phil  Heymann  was  a  member  of  the  Clinton 
Administration,  and  starting  at  some  time  I  assume 
that  Phil  and  then  at  some  time  when  Joanne  Harris 
got  appointed,  that  they  had  some  involvement  in  the 
referrals  to  the  criminal  division.    I  just  don't 
know  when  that  was.   I  don't  have  any  idea. 

BY  MR.  KRAVITZ: 
Q      Well,  maybe  just  so  the  record  is  clear 
then,  let  me  rephrase  the  question  this  way. 

To  your  knowledge,  did  any  official  of  the 
Clinton  Administration  take  any  action  to  slow  down 
or  interfere  with  or  otherwise  obstruct  ~  or 
obstruct  the  proper  handling  by  the  Department  of 
Justice  or  the  FBI  or  any  of  the  United  States 

41-379  97-43 


4826 

179 

1  Attorneys  offices  of  any  of  the  criminal  referrals  in 

2  the  Madison  case? 

3  A      No,  they  did  not.   I  don't  have  any 

4  knowledge  of  it.    What  I  was  trying  to  correct  was 

5  there  are  some  people  I  like  a  lot  who  were  members 

6  of  the  Administration  who  had  ultimately  got 

7  involved,  that  being  Phil  and  Irv  and  others,  but  I 

8  don't  know  what  they  did,  but  to  my  knowledge,  they 

9  didn't  do  anything  to  inhibit  the  investigation  at 

10  all. 

1 1  MR.  KRAVITZ:    Thank  you. 

12  (Whereupon,  at  5:28  p.m.,  the  deposition 

13  was  concluded.) 
14 

1 5  

16  WEBSTER  L.  HUBBELL 

17 
18 
19 
20 
21 
22 
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I,     CARMEN   BUNCH ,        the       officer 

before  whom  the  foregoing  deposition  was  taken,  do  hereby 
certify  that  the  witness  whose  testimony  appears  in  the 
foregoing  deposition  was  duly  sworn;  that  the  testimony  of 
said  witness  was  taken  in  shorthand  and  thereafter  reduced 
to  typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
in  the  outcome  of  this  action. 
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1  PROCEEDINGS 

2  Whereupon, 

3  IRA  H.  RAPHAELSON 

4  having  been  first  duly  sworn  by  the  Notary  Public, 

5  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  GICALE: 

8  Q      Could  you  please  state  your  name  for  the 

9  record. 

10  A      Ira  H.  Raphaelson,  R-a-p-h-a-e-1-s-o-n. 

11 

12 

13  Q      Your  present  business  address. 

14  A      2300  N,  as  in  Nancy,  Street,  N.W., 

15  Washington,  D.C.,  20037. 

16  Q      And  where  are  you  currently  employed? 

17  A      I  am  a  partner  in  the  law  firm  of  Shaw, 

18  Pittman,  Potts  &  Trowbridge. 

19  Q      How  long  have  you  been  employed  at  that 

20  law  firm? 

21  A      I  am  not  employed  at  the  law  firm.    1  am  a 

22  partner  at  the  law  firm  and  have  been  a  partner  at 
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the  law  firm  since  I  believe  it's  January  15th,  it 
might  be  January  16th,  of  1993. 

Q      Prior  to  going  to  that  law  firm  on  January 
15th,  1993  what  was  your  position? 

A      As  I  say,  I  don't  remember  if  it  was  the 
15th  or  the  16th,  whatever  the  Monday  was  was  my 
first  day  there,  and  whatever  the  previous  Friday  was 
was  my  last  day  at  the  Department  of  Justice.   So 
whatever  the  date  of  the  previous  Friday.   Prior  to 
that  time  I  was  the  Presidentially  appointed  Special 
Counsel  for  Financial  Institutions  Crime.   I  also 
served  the  roles  of  Counselor  to  the  Attorney  General 
and  Special  Counsel  to  the  Deputy  Attorney  General. 

Q      And  were  you  serving  in  those  roles 
between  August  of  1992  and  the  time  you  left  in 
January  of  1993? 

A      Yes. 

Q      Who  did  you  report  to? 

A      William  P.  Barr  was  the  Attorney  General 
of  the  United  States,  and  George  J.  Terwilliger,  III 
was  the  Deputy  Attorney  General  of  the  United  States. 
I  also  reported  to  Congress  by  law. 
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1  MR.  GICALE:    Mr.  Raphaelson,  this 

2  deposition  is  being  conducted  pursuant  to  Senate 

3  Resolution  120.    The  Resolution  establishes  a  Special 

4  Committee  administered  by  the  Banking  Committee  to 

5  conduct  an  investigation  involved  Whitewater 

6  Development  Corporation,  Madison  Guaranty  Savings  and 

7  Loan  Association,  Capital  Management  Services,  Inc., 

8  the  Arkansas  Development  Finance  Authority  and  other 
related  matters. 

Section  l.B.2.(c).  of  Senate  Resolution 
120  authorizes  an  investigation  and  public  hearings 
into  whether  the  Department  of  Justice  has  improperly 
handled  RTC  criminal  referrals  related  to  Madison 
Guaranty  Savings  and  Loan  Association  or  Whitewater 
Development  Corporation. 

This  will  be  the  focus  of  today's 
deposition. 

You've  been  requested  to  testify  before 
Committee.   The  deposition  is  being  taken  in  advance 
of  a  public  hearing  which  will  occur  in  November,  and 
there  is  a  possibility  that  you  may  be  requested  to 
testify  at  that  hearing. 
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1  We  will  be  asking  you  a  series  of 

2  questions  under  oath.   The  stenographer  will  prepare 

3  a  record  of  questions  and  answers,  and  the  deposition 

4  will  be  treated  as  Committee  Confidential  until  the 

5  commencement  of  the  hearings. 

6  Prior  to  the  hearings  you  will  receive  a 

7  letter  from  the  Committee  telling  you  that  you  may 

8  come  to  the  Senate  to  review  a  transcript  of  your 

9  deposition  and  make  a  note  of  any  corrections  in 

1 0  transcription  on  an  errata  sheet. 

1 1  If  you  are  called  to  testify  at  the  public 

12  hearings  you  will  be  permitted  to  have  a  copy  of  your 

1 3  deposition  transcript  four  days  in  advance  of  your 

14  testimony. 

15  You  may  be  represented  by  counsel. 

16  Objections  to  the  form  of  questions  will  be  noted  for 

17  the  record.   Counsel  may  object  on  grounds  of 

18  privilege  or  relevance.  The  Committee  Chairman  may 

19  rule  on  objections  where  the  witness  refuses  to 

20  answer  a  question. 

21  THE  WITNESS:   Are  you  done  with  your 

22  introductory  statement? 

1  MR.  GICALE:    I  am.   Do  you  have  any 

2  questions? 

3  THE  WITNESS:   No.    I  would  like  to  make  an 

4  introductory  statement. 

5  MR.  GICALE:    Okay. 

6  THE  WITNESS:   My  introductory  statement  is 

7  this.    I  am  advised  that  I  have  been  called  before 

8  this  Committee  staff  as  a  witness  on  the  matters  that 

9  you  indicated.   I  am  appearing  here  without  counsel, 

10  though  I  have  no  objection  and  I  have  given 

1 1  permission  to  the  Justice  Department  to  appear  as  an 

12  interested  party  and  observer. 

1 3  Prior  to  appearing  here  today  and 

14  answering  questions  about  the  subject  matter  you've 

15  inquired  into  I  have  carried  out  what  I  believe  to  be 

16  my  statutory  responsibilities  under  the  post 

1 7  government  employment  restrictions  that  I  was  advised 

1 8  of  when  I  left  government  service.  Those  include 

19  making  inquiry  of  the  present  Department  of  Justice 

20  in  the  person  of  Mr.  Fishman,  a  representative  of  the 

21  Deputy  Attorney  General. 

22  As  to  the  Justice  Department's  desire  for 
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me  to  testify  before  this  Committee,  it  includes  my 
making  inquiry  of  Ken  Starr,  the  Independent  Counsel 
as  to  whether  my  testimony  here  would  interfere  with 
his  investigation,  and  it  includes  an  inquiry  by  me 
to  the  former  Attorney  General  of  the  United  States, 
William  P.  Barr  as  whether  he  had  any  objection  on 
grounds  of  Executive  Privilege  or  other  privilege  by 
virtue  of  my  capacity  as  his  counselor  to  my 
answering  your  questions. 

I  wish  the  record  to  reflect  that  Mr.  Ban- 
instructed  me  to  make  quite  clear  that  he  has  no 
objection  and  wishes  me  to  interpose  no  privilege 
objection  to  any  inquiry  relating  to  my  official 
capacity. 

Finally,  I  want  the  record  to  reflect  that 
I  am  not  represented  here  at  these  hearing,  or  at 
this  deposition,  and  I  will  answer  your  questions  to 
the  best  of  my  recollection. 

MR.  GICALE:    Thank  you. 

BY  MR.  GICALE: 
Q      Now  are  you  aware  that  the  Committee  has 
made  a  document  request  to  the  Department  of  Justice 

with  respect  to  this  matter? 

A      I  read  the  newspapers. 

Q      Have  you  been  asked  to  search  for  any 
records  with  respect  to  this  matter,  and  do  you  have 
any? 

A      By  who? 

Q      By  the  Department  of  Justice. 

A      No. 

Q      By  anyone  else? 

A      Yes. 

Q      Anyone  with  respect  to  this  Committee? 

A      No. 

Q      Have  you  reviewed  documents  prior  to 
appearing  here  today  to  testify? 

A      I  have  no  reviewed  documents  in 
preparation  of  testimony  here  today. 

Q  Do  you  have  in  your  possession,  custody  or 
control  any  documents  that  would  be  related  to  your 
testimony  here  today? 

A      Well  since  I  don't  know  what  my  testimony 
is  going  to  be,  that's  a  very  broad  question. 

Q      Related  to  the  matters  that  I  outlined 
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1  earlier,  and  that  would  be  Whitewater  Development 

2  Corporation  ~ 

3  A      1  do  not  possess  official  Department  of 

4  Justice  records  relating  to  the  so-called  Whitewater 

5  investigation. 

6  Q      Do  you  have  any  other  records? 

7  A      1  have  loads  of  records. 

8  Q      With  respect  to  Whitewater,  Madison 

9  Guaranty,  Capital  Management  Services,  Inc.,  and  the 

10  Arkansas  Development  Finance  Authority. 

11  A      1  don't  know  how  broadly  you  want  to 

12  construe  relating  to.    I  have  copies,  for  instance, 

1 3  of  my  own  calendars.  To  the  extent  that  my  own 

14  calendars  might  be  construed  as  relating  to  something 

15  that  the  Committee  is  investigating  that  I'm  unaware 

16  of,  I  can't  answer  a  question  that  broadly.   If 

17  you're  asking  me  whether  I  have  Department  of  Justice 

18  records  relating  to  Whitewater,  the  answer  is  no. 

19  Q      Have  you  had  an  opportunity  to  speak  to 

20  anyone  who  you  know  has  been  deposed  before  this 

21  Committee  or  who  you  know  expects  to  be  deposed 

22  before  this  Committee  with  respect  to  your  testimony 

12 

1  here  today? 

2  A      No.    I  spoken  to  people  who  I  know  have 

3  been  deposed  and  who  I  know  will  be  deposed,  but  we 

4  have  not  discussed  my  testimony. 

5  Q      When  did  you  first  hearing  of  an  RTC 

6  criminal  referral  relating  to  Madison  Guaranty  or 

7  Whitewater  Development  Corporation? 

8  A      I  could  not  give  you  a  specific  date. 

9  Q      Do  you  recall  whether  or  not  you  knew  of 

10  this  in  September  of  1992? 

11  A      I  believe  I  did  not  know  of  a  referral  in 

12  September  of  1992. 

13  Q      Well  when  you  say  you  did  not  know  of  a 

14  referral,  does  that  mean  you  did  not  see  the 

15  referral,  or  did  you  have  any  information  with 

16  respect  to  a  criminal  referral  with  respect  to 

17  Madison  Guaranty  or  Whitewater  in  September  of  1992? 

18  A      I  believe  that  in  September  of  1992  I  had 

19  information  that  a  criminal  referral  might  exist. 

20  Q      And  where  did  you  obtain  that  information? 

21  A      From  the  Attorney  General. 

22  Q      Were  you  aware  of  where  that  referral  was 
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pending? 

A      I  didn't  know  that  a  referral  was  pending. 

Q  Or  that  it  might  exist.  Were  you  informed 
as  to  where  it  would  be  in  existence  and  which  U.S. 
Attorney's  Office  perhaps  may  have  received  it? 

A      I  can't  answer  that  question.    I  don't 
understand  it,  I'm  sorry. 

Q      Well  as  a  result  of  that  information  did 
you  attempt  to  confirm  that  information  of  whether  or 
not  that  indeed  a  referral  existed  in  one  of  the  U.S. 
Attorney's  offices  in  the  country? 

A      1  didn't  limit  it  to  a  U.S.  Attorney's 
office,  but  I  did  attempt  to  inquire  as  to  whether  or 
not  a  referral  had  been  made  that  involved  Whitewater 
and/or  Madison  and/or  the  Clinton's,  although  I 
believe  that  my  focus  would  have  been  directly  on  the 
Clinton's,  that  is  that  the  information,  to  the  best 
of  my  recollection,  was  that  there  had  been  an  RTC 
referral  that  in  some  way  related  to  the  Clinton's 
and  did  I  know  anything  about  such  a  referral.   I  did 
not. 
I  then  made  inquiry  as  to  whether  such  a 


referral  existed.   Upon  my  first  inquiry  I  was 
informed,  to  the  best  of  my  recollection,  that  no 
such  referral  existed. 

Q      Who  did  you  make  inquiry  to? 

A      I  made  an  inquiry  to  my  contacts  at  the 
FBI,  and  I  don't  recall  who  I  spoke  with,  though  I 
can  narrow  who  it  might  have  been. 

Q      Who  might  it  have  been? 

A      I  either  would  have  spoken  with  Mr.  Larry 
Potts,  who  was  then  the  Assistant  Director  for  the 
Criminal  Division,  his  Assistant  Director  for  White 
Collar,  Fred  Verinder,  and  there  is  a  remote 
possibility  that  if  neither  of  them  was  there  that  I 
might  have  spoken  to  Bill  Esposito,  who  was  at  one 
point  in  time  I  guess  the  Group  Manager  under 
Verinder  for  Banking  Crimes,  but  to  the  best  of  my 
recollection  the  conversation  would  have  been  either 
with  Mr.  Verinder  or  Mr.  Potts. 

Q      After  you  inquired  of  them  and  they  could 
not  confirm  the  existence  of  this,  when  was  the  next 
time  you  either  made  an  inquiry  or  learned  of  some 
information  with  respect  to  this  existence  of  a 
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1  referral? 

2  A      Actually  just  to  fix  the  time,  I  can't  fix 

3  the  time  for  you  by  the  way  squarely  in  September  as 

4  being  the  time  of  my  first  inquiry.    I  might  have 

5  heard  something  even  in  late  August.    So  I  cannot  fix 

6  the  time  between  August  of  September  where  I  first 

7  was  inquired  of  or  I  first  made  inquiry. 

8  The  second  time  I  was  inquired  of  could 

9  have  been  as  little  as  10  days  later  or  it  could  have 

10  been  as  much  as  six  weeks  later,  and  I  do  not  have 

1 1  any  recollection  of  how  much  time  elapsed,  but  there 

12  was  a  period  of  time  that  did  elapse  before  there  was 

13  a  second  inquiry  made  of  me. 

14  Q      And  as  a  result  of  the  second  inquiry  did 

1 5  you  again  attempt  to  determine  whether  or  not  a 

16  referral  existed? 

17  A      I  did. 

18  Q      And  what  steps  did  you  take  at  that  point? 

19  A      I  believe  I  recontacted  the  FBI,  and  I  may 

20  have  made  an  inquiry  of  the  Executive  Office  for  U.S. 

21  Attorneys  since  the  Executive  Office  for  U.S. 

22  Attorneys  maintained  a  database  relating  to  banking 


1  matters  that  I  was  supervising. 

2  Q      And  as  a  result  of  that  inquiry  what  did 

3  you  find  out? 

4  A      I  don't  know  if  it  was  as  a  result  of  that 

5  inquiry,  the  same  day  as  the  inquiry,  a  short  time 

6  after  the  inquiry,  but  at  some  point  in  relation  to 

7  the  second  inquiry,  within  a  matter  of  hours  or  days, 

8  I  became  aware  of  the  existence  of  a  referral. 

9  Q      Where  was  this  referral  made? 

10  A      The  referral  had  been  made  to  the  U.S. 

11  Attorney's  Office  in  Little  Rock,  Arkansas. 

12  Q      Upon  learning  that  the  referral  had  been 

13  made  to  the  U.S.  Attorney's  Office  in  Little  Rock, 

14  what  steps,  if  any,  did  you  take  to  obtain  more 

1 5  information  with  respect  to  the  referral  and  the 

16  status  of  the  referral? 

17  A      Well  1  should  indicate  to  you  that  in  both 

18  of  my  inquiries  to  the  FBI  and  in  connection  with  the 

19  EOUSA  1  made  it  clear  to  the  people  that  1  was 

20  inquiring  of  that  there  should  be  no  expression  of 

21  interest  attributed  to  either  the  fourth  or  the  fifth 

22  floors  with  regard  to  the  potential  referral. 
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1  The  next  step  that  I  took  was  to  inquire 

2  of  the  FBI  as  to  where  the  referral  was,  that  is 

3  could  I  see  a  copy  of  the  referral  since  the  system 

4  that  was  then  in  place  was  that  FBI  Headquarters  was 

5  responsible  for  tracking  through  the  Bank  Unit  all 

6  referrals  in  the  country  by  banking  agencies,  and 

7  when  I  say  banking  that  means  banks,  thrifts, 

8  international  banks,  national  credit  union  regulated 

9  entities,  the  entire  gamut  of  the  financial 

10  institution  crimes  statutory  responsibility.   They 

1 1  had  to  track  the  referrals,  they  being  the  FBI. 

12  I  recall  that  they  did  not  have  a  copy  of 

13  the  referral  and,  to  the  best  of  my  recollection, 

14  there  was  an  expression  of  concern  over  the  delay  in 

15  them  receiving  a  notification  of  the  existence  of  the 

16  referral. 

17  Sometime  closely  related  to  those  events, 

18  and  I  can't  fix  the  order  of  this  or  the  exact  date, 

19  a  late  urgent  report  was  received  I  believe  at  the 

20  Executive  Office  for  U.S.  Attorneys  and  that 

21  contained  a  copy  of  the  referral. 

22 Q      Now  I'm  going  to  show  you  what  is  marked 
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1  for  identification  as  Bates  No.  17458.    Would  this  be 

2  a  copy  of  the  late  urgent  report  that  you're 

3  referring  to?   It's  dated  October  7th  from  Lawrence 

4  McWhorter. 

5  A      Well  this  is  not  a  copy  of  an  urgent 

6  report.   This  is  a  copy  of  a  memo  from  Mr.  McWhorter 

7  who  was  the  Director  of  the  Executive  Office  for  U.S. 

8  Attorneys  to  Messrs.  Barr,  Terwilliger  and  Budd,  and 

9  it  resembles,  although  1  can't  tell  you  to  a  moral 

10  certainty  this  is  the  cover  sheet  that  accompanied 

11  it. 

12  Q      But  if  this  occurred  on  October  7th,  this 

13  would  have  been  some  time  after  your  first  inquiry? 

14  A      Yes.    I've  already  indicated  that, 

15  although,  to  the  best  of  my  recollection,  October 

16  7th,  1992  Yom  Kippur,  and  I  would  not  have  been  at 

17  the  Department  of  Justice  on  that  day. 

18  Q      Now  once  you  received  a  copy  of  the 

19  referral  from  the  Executive  Office  for  U.S.  Attorneys 

20  what  steps  did  you  take  to  review  those  documents  and 

21  discuss  them  with  other  Department  employees? 

22  A      I  reviewed  the  referral  and  discussed  it 
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1  with  the  Attorney  General  of  the  United  States.   I 

2  may  also  have  discussed  it  with  Mr.  Mueller  and  Mr. 

3  Terwilliger  after  discussing  it  with  the  Attorney 

4  General. 

5  Upon  receiving  it  I  believe  shortly  within 

6  whatever  short  period  of  time  elapsed  after  my 

7  receiving  it  I  would  have  had  conversations  with 

8  either  Mr.  Potts  or  Mr.  Verinder  or  both  and 

9  representatives  of  the  Executive  Office  for  U.S. 

10  Attorneys  to  reiterate  that  there  should  be  no 

1 1  expression  of  interest  in  the  referral  by  the  fourth 

12  or  fifth  floors  and  no  action  either  on  EOUSA's  part 

13  or  on  the  FBI's  part  which  would  result  in 

14  interference  with  the  ordinary  course  of  handling  the 

15  matter. 

16  MR.  SGRO:    For  the  record,  I  think  when 

17  the  witness  refers  to  the  fourth  and  fifth  floors  he 

1 8  means  the  offices  of  the  Deputy  Attorney  General  and 

19  the  Office  of  the  Attorney  General.   Is  that  correct? 

20  THE  WITNESS:   That  would  be  correct. 
21 

22 


1  BY  MR.  GICALE: 

2  Q      So  your  instructions  were  that  this  should 

3  be  handled  in  the  normal  course  of  events? 

4  A      Those  were  my  implicit  instructions. 

5  Q      Now  did  there  come  a  point  in  time  when 

6  you  had  a  meeting  to  discuss  this  with  Mr.  Mueller 

7  and  representatives  of  the  FBI,  to  discuss  the 

8  referral  and  what  investigatory  steps  might  be  taken? 

9  A      I'm  aware  of  the  existence  of  a  memo  that 

10  reflects  a  meeting  between  Mr.  Mueller,  Mr.  Potts  and 

1 1  myself  where  Mr.  Mueller  is  attributed  as  having 

12  given  that  direction.   I  have  no  independent 

13  recollection  of  that  particular  meeting.   I  have  no 

14  doubt  that  such  a  meeting  occurred  however. 

15  Q      Do  you  have  any  independent  recollection 

16  of  any  other  meetings  where  the  referral  may  have 

17  been  discussed  or  any  other  instructions  given  by  you 

18  with  respect  to  how  it  should  be  handled? 

19  A      Yes. 

20  Q      What  is  your  recollection  of  other 

21  meetings? 

22  A      Again  I  can't  fix  dates,  but  I  do  recall 


20 


4841 

21 

1  that  there  was  a  dispute  between  the  Little  Rock  FBI 

2  and  the  Little  Rock  U.S.  Attorney's  Office  about  the 

3  ability  of  Little  Rock  FBI  to  review  a  box  or  boxes 

4  of  purported  supporting  documentation  for  the 

5  referral,  that  is  that  the  U.S.  Attorney  had  denied 

6  the  FBI  access  to  that  material  in  light  of  a  1991 

7  directive  by  the  Deputy  Attorney  General  relating  to 

8  the  role  of  FBI  SACs  in  evaluating  the  investigative 

9  propriety  or  bona  fides  of  referrals. 

10  I  recall  discussing  either  with  Mr.  Potts 

1 1  or  with  Mr.  Verinder  or  both  the  fact  that  the  Little 

12  Rock  U.S.  Attorney's  Office  appeared  to  be  out  of 

13  compliance  to  the  extent  that  they  were  denying  the 

14  FBI  access  to  that  material. 

1 5  Q      Did  you  take  any  steps  to  ensure  that  they 

16  came  back  into  compliance? 

17  A      I  did  not. 

18  Q      Do  you  know  what  happened  as  a  result  of 

19  your  conversation  with  them  or  your  indication  to 

20  them  that  they  were  not  in  compliance? 

21  A      You're  misstating  my  testimony,  and  I 

22  don't  believe  you're  doing  it  intentionally.   I  did 


1  not  indicate  to  the  Little  Rock  U.S.  Attorney  Office 

2  that  they  were  out  of  compliance.  The  FBI  personnel 

3  who  I  was  speaking  with,  Mr.  Potts  and  Mr.  Verinder, 

4  would  have  been  aware  in  their  own  capacity  that  the 

5  Little  Rock  U.S.  Attorney's  Office  was  out  of 

6  compliance.  They  would  have  also  known  that  their 

7  SAC  by  not  having  access  to  that  information  was  out 

8  of  compliance. 

9  Q      But  what  steps  were  taken  to  resolve  that 

10  dispute? 

11  A      To  the  best  of  my  recollection,  there  was 

12  a  teletype  from  Headquarters  to  Little  Rock  SAC 

13  advising  him  to  carry  out  his  responsibilities  and, 

14  to  the  best  of  my  knowledge,  the  SAC  ultimately  was 

15  given  access  by  the  U.S.  Attorney's  Office,  that  is 

16  the  SAC  obtained  access  for  the  FBI  to  the 

17  purportedly  supporting  documentation. 

1 8  Q      Now  there  came  a  point  in  time  when  ~ 

19  A      You've  asked  me  to  try  and  exhaust  my 

20  recollection  of  meetings.   Do  you  want  me  to  finish 

21  that? 

22  Q      Well  I  want  to  reference  a  particular 
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1  point  in  time.   There  came  a  point  in  time  when  Mr. 

2  Banks  wrote  a  letter  to  the  Special  Agent  in  charge, 

3  Mr.  Pettus,  and  that  would  have  been  October  16th, 

4  1992. 

5  This  is  marked  as  Bates  No.  007051  and 

6  007052.   Did  you  have  an  opportunity  to  review  that 

7  letter,  or  did  you  receive  a  copy  of  that  letter  at 

8  some  point  in  time? 

9  A      I  have  a  recollection  of  having  seen  this 

10  letter  at  the  time.    I  also  recall  having  seen  a  copy 

11  of  this  letter  in  connection  with  Mr.  Starr's 

12  inquiry. 

13  Q      Now  prior  to  receiving  that  letter,  to 

14  establish  a  point  in  time,  and  subsequent  to  this 

15  discussion  with  respect  to  the  dispute  over  FBI 

16  access  to  the  exhibits,  are  you  aware  of  any  other 

17  meetings  that  occurred  with  respect  to  the  referral? 

18  A      Again,  I'm  having  a  difficult  time  fixing 

19  points  in  time.    1  know  that  I  met  with  the  Attorney 

20  General  and  the  Attorney  General  met  with  others, 

21  including  Mr.  Terwilliger  and  Mr.  Mueller,  where 

22  certain  directions  were  given  by  the  Attorney 


1  General.  Among  those  directions  were  that  there  was 

2  to  be  no  interference  by  my  office  in  the  handling  of 

3  that  referral,  that  there  was  to  be  no  public 

4  dissemination  of  the  fact  of  the  referral,  that  there 

5  was  to  be  no  inquiry  that  could  be  misinterpreted  as 

6  interference  in  the  handling  of  that  referral  and 

7  that  those  instructions  were  relayed  to  the  people 

8  that  I  had  dealt  with  both  in  the  FBI  and  in  the 

9  Executive  Office  for  U.S.  Attorneys. 

10  I  further  recall  having  discussions  with 

1 1  people  in  the  Executive  Office  for  U.S.  Attorneys, 

12  but  I  can't  specifically  identify  which  of  several 

13  people  it  might  have  been,  that  I  believed  that  the 

14  U.S.  Attorney's  Office  in  Little  Rock  had  been  out  of 

15  compliance  with  the  departmental  policy  regarding  the 

16  requirements  of  filing  timely  urgent  reports. 

17  I  recall  further  directing  that  there 

18  should  not  be  a  discussion  between  EOUSA  and  the 

19  Little  Rock  U.S.  Attorney's  Office  which  referenced 

20  my  opinion  in  that  regard,  and  there  may  have  been 

21  one  or  two  other  discussions  in  that  time  frame,  but 

22  1  can't  fix  them  in  time. 
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1  Q      So  in  terms  of  the  Department  of  Justice, 

2  Main  Justice  people  or  EOUSA  people  you  don't  know 

3  who  you  gave  these  instructions  to,  one  of  a  number 

4  of  people? 

5  A      One  of  three  people. 

6  Q      Who  were  those  three  people? 

7  A      It  would  have  been  Larry  McWhorter,  who 

8  was  the  Director  of  the  Executive  Office,  Wayne  Rich, 

9  was  one  of  the  Deputies,  or  Doug  Frazier,  who  was  the 

10  second  of  the  Deputies  or  an  Acting  Deputy. 

11  Q      So  these  directions  were  conveyed  to  them, 

12  but  they  were  also  told  not  to  convey  these 

13  directions  to  the  Little  Rock  U.S.  Attorney's  Office, 

14  correct? 

1 5  A      EOUSA  is  not  in  a  position  to  direct 

16  investigations.   EOUSA  is  in  a  position  to  advise 

17  U.S.  Attorney's  Offices  concerning  their  compliance 

18  or  non-compliance  with  policy.   They  were  advised  not 

19  —  they  being  EOUSA  was  advised  not  to  advise  Little 

20  Rock  that  I  had  opined  on  their  compliance,  or  in 

2 1  this  case  non-compliance  perceived  by  me  with 

22  departmental  policy. 
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1  I  also  became  aware  through  Mr.  McWhorter 

2  I  believe,  and  again  I  can't  fix  the  time  frame,  that 

3  Mac  Dodson,  who  was  then  First  Assistant  in  Little 

4  Rock,  had  opined  that  further  investigation  of  the 

5  referral  was  warranted. 

6  Q      When  you  became  aware  of  the  fact  that  Mr. 

7  Dodson  opined  that  further  investigation  was 

8  warranted,  what  did  you  do  as  a  result  of  that 

9  recommendation? 

10  A      Well  it  wasn't  a  recommendation  to  me.   It 

1 1  wasn't  directed  at  me.   I  did  nothing  about  that. 

12  Q      I'm  showing  you  what  is  marked  for 

13  identification  as  Bates  No.  000510.   This  is  a  copy 

14  of  the  criminal  referral  dated  September  1st,  a  cover 

15  letter  dated  September  1st,  1992,  and  again  the  first 

16  Bates  number  on  the  first  page,  the  cover  letter,  is 

17  000510,  and  attached  to  it  is  the  criminal  referral 

18  from  the  RTC,  C0004,  and  that  is  Bates  number  00051 1 

19  through  531.    Would  this  be  a  copy  of  the  cover 

20  letter  and  referral  that  you  reviewed  at  that  point, 

21  in  either  August  or  September  or  October  of  1992? 

22  A      Well  since  I  won't  purport  to  have  a 
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1  photographic  memory,  I  can  testify  that  it  appears  to 

2  be  a  copy  of  the  document  that  I  reviewed  at  that 

3  time. 

4  Q      Did  you  form  any  opinions  as  to  whether  or 

5  not  the  matters  alleged  in  this  referral  were  matters 

6  that  should  be  further  investigated? 

7  A      I  did. 

8  Q      And  what  was  your  opinion? 

9  A      My  opinion  was  that  there  were  steps  that 

10  should  be  taken  to  follow  up  on  the  referral. 

1 1  Q      And  what  were  the  steps  that  you  believed 

12  should  have  been  taken  to  follow  up  on  the  referral? 

13  A      Well  there  was  a  whole  series  of  steps 

14  that  were  theoretically  possible,  but  at  a  bare 

15  minimum  I  believe  that  someone  needed  to  speak  to  the 

16  referring  agency  and  officials  and  review  whatever 

17  documents  they  had. 

1 8  Q      However  no  instructions  were  given  out  by 

19  you  to  have  that  done;  is  that  correct? 

20  A      Sir,  I  will  indicate  for  the  record  that  I 

21  did  not  carry  out  my  statutory  responsibility  with 

22  regards  to  this  referral  at  the  direction  of  the 
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1  Attorney  General  of  the  United  States.   For  me  to 

2  have  exercised  the  authority  that  Congress  gave  me 

3  prior  to  the  election  would  have  resulted  in 

4  substantial  criticism  of  me  and  the  Department  of 

5  Justice  on  the  basis  of  alleged  political 

6  interference. 

7  The  Department  of  Justice  had  just  been 

8  through  a  two-year  period  of  time  wherein  it  had  been 

9  severely  criticized  both  for  exercising  too  much 

10  oversight  authority  over  the  field  and  for  exercising 

1 1  too  little  oversight  authority  over  the  field, 

12  sometimes  in  the  same  case. 

13  Based  on  our  assessment  of  both  the  media 

14  and  Congressional  atmosphere  that  the  Justice 

15  Department  was  fiinctioning  in  the  Attorney  General 

16  made  a  direction  to  me  in  which  I  thoroughly 

17  concurred  that  I  take  no  action  with  regards  to  this 

1 8  referral  prior  to  the  election. 

19  Q      But  at  some  point  in  time,  assuming  there 

20  was  not  an  election,  and  I'm  just  asking  you  based  on 

21  your  experience  in  the  financial  fraud  area,  you  had 

22  formed  an  opinion  that  there  was  a  basis  to  take 
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1  further  steps  absent  the  circumstances  surrounding 

2  this  election,  correct? 

3  A      Sir,  I  can  no  more  divorce  my  evaluation 

4  from  the  election  than  I  can  from  the  atmosphere  that 

5  the  media  and  Congress  created  going  back  to  the  late 

6  '80s  and  early  '90s.   The  fact  is  that  Attorney 

7  General  Dick  Thomburgh  had  assured  Congress  that  we 

8  would,  that  is  the  Justice  Department  would  review 

9  every  bank  referral  that  had  prosecutive  merit.   That 

1 0  was  the  commitment  of  the  Attorney  General  of  the 

1 1  United  States. 

12  When  I  was  confirmed  to  my  position  I  was 

13  asked  about  that  commitment  and  reiterated  it.   It 

14  was  part  of  my  job.   Based  on  my  years  as  a  field 

1 5  prosecutor,  that  is  having  investigated  and 

16  prosecuted  these  types  of  cases,  as  well  as  related 

1 7  types  of  cases,  it  was  my  opinion  that  additional 

1 8  work  needed  to  be  done.   Part  of  that  was  an  on-the- 

19  merits  evaluation,  and  part  of  that  was  a  political 

20  with  a  small  "p"  evaluation  based  on  the  fact  that 

21  Congress  had  certain  expectations  that  these  types  of 

22  matters  would  be  looked  into.   But  looked  into  does 


1  not  necessarily  mean  a  full-blown  criminal 

2  investigation  with  grand  juries,  grand  jury  subpoenas 

3  and  FBI  agent  interviews.   It  does  mean  a  measured 

4  professional  response. 

5  Q      Now  do  you  know  whether  this  was  ever 

6  looked  into  after  the  election  prior  to  the  time  that 

7  you  left  the  Department  in  January  of  1993? 

8  A      Between  the  election  and  my  leaving  the 

9  Department  I  did  not  interfere  in  the  handling  of 

10  this  particular  referral  because  at  that  point  in 

1 1  time  the  Attorney  General  concluded,  and  I  concurred, 

12  that  should  I  take  any  steps  that  it  would  have  the 

13  appearance  of  either  a  political  vendetta  or  sour 

14  grapes.   I  believed  that  whoever  would  replace  me 

15  would  read  the  statutory  responsibilities  that  I  had 

16  read  and  would  take  whatever  action  was  appropriate 

1 7  with  relation  to  oversight  of  the  handling  of  the 

18  referral. 

19  Q      Do  you  recall  any  other  meetings  or 

20  discussions  with  respect  to  this  referral  that  you 

21  have  not  related  to  us? 

22  A      Well  I  have  a  recollection  of  the  letter 
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1  that  you've  put  in  front  of  me  of  October  16th  and 

2  having  discussions  about  that. 

3  Q      And  what  were  the  discussions  with  respect 

4  to  that  letter? 

5  A      I  recall  discussions  1  believe  with  the 

6  Attorney  General  and  it  may  have  also  been  with  Mr. 

7  Mueller  and  Mr.  Terwilliger,  and  for  that  matter  I 

8  believe  Mr.  Potts  and  perhaps  Mr.  Verinder  at 

9  different  times.   I  can't  give  you  a  combination  of 

10  people  at  the  meetings,  although  I  don't  believe  that 

1 1  the  FBI  would  have  been  at  the  same  meeting  that  I 

12  would  have  had  with  Mr.  Barr. 

13  The  letter  seemed  to  fly  in  the  face  of 

14  the  information  we  had  received  from  Mr.  Dodson,  and 

15  that  while  it  was  certainly  a  professionally 

16  defensible  position  to  take  that  one  would  not 

17  initiate  a  public  investigation  of  this  referral 

18  prior  to  the  election,  the  statements  contained  in 

19  the  letter,  which  were  tantamount  to  an  accusation  of 

20  political  interference  in  the  process,  were  both 

21  legally  wrong,  factually  wrong  and  overly  defensive 

22  in  light  of  what  we  collectively  perceived  to  be  the 

32 

1  mishandling  of  that  office's  obligations  to  the 

2  United  States. 

3  Q      Were  you  working  in  the  Department  when 

4  Mr.  Banks  indicated  that  he  wanted  to  be  recused  from 

5  the  case,  that  he  or  his  office  wanted  to  be  recused 

6  from  the  case? 

7  A      I  do  not  believe  I  was  in  the  office  when 

8  Mr.  Banks  asked  to  be  recused.   I'm  sure  if  you've 

9  got  a  letter  that  has  a  date  though  that  predates 

10  January  13th  I  was  there. 

11  Q      I'm  not  talking  about  a  letter.  Did  you 

12  have  any  conversations  with  Mr.  Frazier  or  Mr.  Banks 

13  about  a  potential  recusal? 

14  A      I  did  not  speak  to  Mr.  Banks  about  this 

15  issue,  and  the  only  recusal  discussions  that  I  recall 

16  having  relate  to  the  formulation  and  adoption  of  the 

17  Justice  Department's  revised  recusal  policy,  which  by 

18  the  way  substantially  predated  this,  that  is  the 

19  discussions  began  predating  this.   The  policy  itself 

20  I  believe  was  finalized  sometime  in  the  fall.   So 

2 1  that  could  have  been  September,  October  or  November, 

22  and  that,  too,  is  known.    It's  a  blue  sheet  which  I 
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1  initialed  and  which  has  Mr.  Terwilliger's  name  on  it. 

2  Q      Are  there  any  other  meetings  or 

3  discussions  with  respect  to  this  referral  that  you 

4  can  recall  occurring  between  the  time  it  was  received 

5  by  the  Department  of  Justice  and  the  time  that  you 

6  left  the  Department? 

7  A      I  have  no  specific  recollection  of  a 

8  conversation. 

9  MR.  GICALE:    I  have  nothing  ftirther  at 

10  this  point. 

1 1  MR.  COLE:    Mr.  Raphaelson,  as  I  indicated 

12  to  you  before  we  went  on  the  record,  my  name  is  Lance 

13  Cole,  and  I'm  a  member  of  the  Minority  staff  of  the 

14  Special  Committee,  and  I'm  accompanied  by  Mr.  Andy 

1 5  Schauer,  who  is  also  a  member  of  the  Minority  staff. 

16  I  would  like  to  ask  you  some  follow-up 

17  questions  in  the  same  areas  that  Mr.  Gicale  just 

18  covered  with  you,  and  I'll  try  not  to  be  redundant, 

19  although  with  two  attorneys  asking  questions  there 

20  necessarily  will  be  some  overlap. 

2 1  Would  you  like  to  take  a  break  before  we 

22  start,  or  would  you  prefer  to  proceed  and  try  to 
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1  conclude? 

2  THE  WITNESS:   Let's  go. 

3  MR.  COLE:    I  felt  that  might  be  your 

4  answer. 

5  EXAMINATION 

6  BY  MR.  COLE: 

7  Q      If  I  could  direct  your  attention  back  to 

8  your  previous  testimony  about  your  first  knowledge  of 

9  criminal  referral  involving  Madison  Guaranty  Savings 

10  and  Loan,  am  I  correct  in  understanding  that  your 

1 1  recollection  is  that  you  heard  of  such  a  referral 

12  fi-om  the  Attorney  General,  Mr.  William  Barr? 

13  A      I  want  to  be  very  careful  about  the  use  of 

14  the  word  "knowledge."   I  became  aware  of  the 

15  possibility  of  the  existence  of  a  referral  from  Mr. 

16  Barr. 

17  Q      What  did  Mr.  Barr  tell  you? 

18  A      I  do  not  recall  the  exact  words  Mr.  Barr 

19  used.   To  the  best  of  my  recollection,  Mr.  Barr 

20  inquired  of  me  whether  I  was  familiar  with  a  referral 

21  relating  to  the  Clinton's  and  a  bank,  and  he  may  have 

22  even  named  the  bank,  but  I  don't  recall  that,  in 
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1  Little  Rock  or  in  Arkansas. 

2  Q      Did  Mr.  Barr  indicate  to  you  what  was  the 

3  source  of  his  information  on  that  matter? 

4  A      I  don't  believe  I  was  ever  told  either  in 

5  this  first  inquiry  or  in  the  second  inquiry  what 

6  source  or  sources  he  had  that  caused  him  to  make  the 

7  inquiry.    I  had  a  sense,  whether  from  our  first 

8  conversation  or  second  conversation,  and  it  is  only  a 

9  sense,  that  he  had  received  an  inquiry  from  senior 

10  RTC  officials  in  Washington,  but  1  do  not  know  that, 

1 1  and  I  do  not  have  a  recollection  of  him  saying  that. 

12  Q      I  think  you  already  answered  this,  but  do 

1 3  you  have  a  basis  for  that  impression  that  you  can 

14  share  with  the  Committee? 

15  A      It's  the  impression  that  I've  carried  with 

16  me  from  the  time  I  first  became  aware  that  anyone 

17  would  want  to  ask  about  these  things.    That's  my  best 

18  recollection. 

19  Q      I  realize  it's  difficult  to  recall  now 

20  over  three  years  after  the  fact  exact  times,  but  I 

21  would  like  to  try  to  pinpoint  the  time  of  your 

22  initial  discussion  with  Mr.  Barr  as  best  we  could. 
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1  You  previously  testified  that  you  recalled 

2  receiving  a  copy  of  the  criminal  referral,  the  urgent 

3  report  memorandum  from  the  Executive  Office  for  U.S. 

4  Attorneys,  and  that  report  is  dated  October  6th.    Do 

5  you  have  a  recollection  as  to  how  far  in  advance  of 

6  your  receipt  of  that  memorandum  your  discussion  with 

7  Mr.  Barr  took  place? 

8  A      The  first  discussion? 

9  Q      Yes,  the  first  discussion. 

10  A      No,  sir,  I  do  not. 

1 1  Q      Was  it  matter  of  days,  weeks  or  months? 

12  A      I  believe  I've  indicated,  and  my  best 

13  recollection  remains,  that  1  had  a  discussion  with 

14  Mr.  Barr  and  it  would  have  been  in  August  or 

15  September,  and  that  from  10  days  to  six  weeks  elapsed 

16  before  I  had  a  second  discussion,  and  then  from 

17  minutes  to  hours  to  days,  but  certainly  no  more  than 

1 8  days  between  my  second  set  of  inquiries  and  the 

19  receipt  of  the  referral  elapsed.   So  that's  the  best 

20  time  frame  I  can  give  you. 

21  Q      Did  Mr.  Barr  direct  you  to  make  the 

22  inquiries  that  you  subsequently  made  concerning  the 
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1  existence  of  the  criminal  referral? 

2  A      Mr.  Barr  and  I  discussed  the  manner  in 

3  which  I  would  inquire. 

4  Q      Was  anyone  else  present  at  that  initial 

5  discussion  with  Mr.  Barr? 

6  A      Not  to  the  best  of  my  recollection. 

7  Q      Are  you  aware  of  whether  Mr.  Barr  asked 

8  anyone  else  to  inquiry  about  the  criminal  referral? 

9  A      I  don't  know  that  Mr.  Barr  didn't  make  an 

10  inquiry.    I  believe  that  he  did  not  inquire  through 

1 1  anyone  else.   Mr.  Barr  expressed  on  several 

12  occasions,  including  both  those  meetings,  the 

13  necessity  for  absolute  discretion,  and  he  would  not 

14  have  had  a  very  broad  circle  of  people  that  he  would 

1 5  have  made  that  inquiry  through. 

1 6  I  was  in  the  best  position  of  the  senior 

17  officials  in  the  Department  to  follow  through  on  that 

1 8  inquiry.   No  one  else  he  could  have  turned  to  would 

19  have  been  able  to  carry  that  out  either  as 

20  efficiently,  accurately  or  with  as  much  discretion  as 

21  I  would  have  been  able  to. 

22 Q      And  that  was  because  of  your  position  in 


1  the  Department  at  that  time? 

2  A      That  was  because  of  my  position  in  the 

3  Department,  although  some  might  say  it  was  also 

4  because  of  my  winning  personality. 

5  Q      What  is  the  next  thing  you  did  after  that 

6  discussion  with  Mr.  Barr? 

7  A      Which  discussion  with  Mr.  Barr? 

8  Q      We're  still  talking  about  the  first 

9  discussion  you  had  with  Mr.  Barr. 

10  A      I  made  a  phone  call,  or  I  may  have  had  a 

1 1  meeting,  but  I  had  a  discussion  with  either  Mr.  Potts 

12  or  Mr.  Verinder,  and  again  there  is  a  remote 

1 3  possibility  that  I  had  a  discussion  with  Mr. 

14  Esposito,  although  I  don't  believe  that  to  be  the 

15  case. 

16  Q      Was  that  the  discussion  in  which  you  were 

17  advised  that  the  FBI  had  no  record  of  such  a 

18  referral? 

19  A      No.   The  discussion  would  have  gone 

20  something  to  the  effect  of  are  you,  that  is  was  I 

21  inquiring  of  the  FBI,  are  you  personally  aware  of  a 

22  referral  involving  the  Clinton's,  and  the  answer 
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1  would  have  been  no.    Is  such  a  referral  in  the 

2  system?  The  answer  would  be  I  would  be  surprised  it 

3  it's  in  the  system  and  I  don't  know  about  it,  but 

4  I'll  check  on  it,  and  somebody  checked  on  it.    The 

5  conversation  ends  and  somebody  checks,  and  there  is  a 

6  subsequent  phone  call  in  which  I'm  informed  no  such 

7  referral. 

8  Q      And  that  phone  call  would  have  been  from 

9  one  of  the  individuals  at  the  FBI  that  you've 

10  identified  as  best  you  can  recall? 

11  A      Well,  yes. 

12  Q      As  best  you  can  speculate  today. 

13  A      Exactly,  although  again  the  follow-up 

14  phone  call  is  more  likely  than  not  Potts  or  Verinder. 

15  Q      I  believe  you  testified  previously  that 

16  you  received  a  second  inquiry  regarding  the  referral? 

17  A      Inquiry  has  a  very  formal  taint  to  it. 

18  Q      This  is  a  question  about  the  referral. 

19  I'm  not  trying  to  use  pejorative  terms. 

20  A      Mr.  Barr  in  a  second  conversation  said 

21  words  to  the  effect  of  are  you  sure,  and  I  followed 

22  up  on  it,  and  I  told  him  how  1  was  going  to  follow  up 
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1  on  it.   First  I  told  him  how  I  was  going  to  follow  up 

2  on  it,  and  then  I  followed  up  on  it. 

3  Q      Did  Mr.  Barr  indicate  to  you  why  he  asked 

4  you  if  you  were  sure? 

5  A      Well  I  don't  know  if  I  assume  at  the  time 

6  that  he  had  had  a  second  conversation  with  someone, 

7  or  that  he  had  had  additional  information,  but  Mr. 

8  Barr  rarely  asked  me  pointless  questions.    So  I 

9  operated  under  the  assumption  that  he  had  received 

10  additional  information  and  inquired  of  me  again. 

1 1  Q      Other  than  your  assumption  do  you  have  any 

12  knowledge  as  to  what  information  Mr.  Barr  had 

13  received? 

14  A      I  do  not  have  any  knowledge. 

15  Q      At  any  time  up  to  the  present  have  you  had 

16  any  discussions  with  Mr.  Barr  or  anyone  else  in  which 

17  you've  learned  what  information  Mr.  Barr  had 

18  received? 

19  A      1  have  not  discussed  it  with  Mr.  Barr  or 

20  anyone  else,  and  I  do  not  have  a  recollection  of  him 

21  sharing  it  with  me  at  the  time,  though  he  may  very 

22  well  have  given  me  some  basis  for  my  vague  sense  that 
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1  it  was  an  RTC  official  or  I  may  have  arrived  at  that 

2  vague  sense  on  my  own.    I  do  not  recall  every  word 

3  that  he  spoke  to  me  in  those  meetings,  nor  did  I 

4  write  them  down. 

5  Q      I  understand.   Other  than  the  two 

6  inquiries  that  we've  discussed  and  the  two 

7  discussions  you  had  with  Mr.  Barr  that  you've 

8  testified  to,  up  to  the  time  of  your  receipt  of  the 

9  memorandum  from  the  Executive  Office  for  U.S. 

1 0  Attorneys  did  you  learn  from  any  other  sources  of  the 

1 1  existence  of  an  RTC  criminal  referral  involving  the 

12  Clinton's? 

13  A      I  can't  fix  in  point  of  time  my 

14  discussions  with  the  FBI.    So  I  may  very  well  have 

15  learned  from  the  FBI  prior  to  learning  of  the 

16  incoming  urgent  report  that  a  referral  did  in  fact 

1 7  exist.   So  I  cannot  fix  that  for  you  in  time.   I  do 

1 8  know  that  I  discussed  with  Mr.  Potts  and  perhaps  also 

19  with  Mr.  Verinder  the  fact  that  the  referral  existed 

20  and  that  they  had  previously  been  unaware  of  it. 

2 1  Q      Other  than  discussions  with  officials  of 

22  the  FBI  and  the  Executive  Office  for  U.S.  Attorneys 


1  and  Mr.  Barr,  did  you  have  any  discussions  about  an 

2  RTC  criminal  referral  involving  the  Clinton's  up 

3  until  the  time  of  the  receipt  of  the  urgent  report 

4  memorandum? 

5  A      As  I  said,  I  may  have  discussed  it  with 

6  Mr.  Mueller  and  Mr.  Terwilliger.   I  saw  Mr.  Budd's 

7  name  on  there,  and  I  don't  recall  having  a  discussion 

8  with  Mr.  Budd.    I  saw  Mr.  McNulty's  name  on  there, 

9  and  I  don't  recall  having  a  discussion  with  Mr. 

10  McNulty. 

1 1  Q      But  I  take  it  you  had  no  discussions  with 

1 2  anyone  outside  the  Department  of  Justice? 

13  A      I  had  no  discussions  with  anyone  outside 

14  the  Department  of  Justice. 

1 5  Q      Are  you  aware  of  whether  anyone  else  had 

16  any  discussions  on  that  subject  within  anyone  outside 

17  the  Department  of  Justice  including,  but  not  limited 

18  to  the  individuals  you've  identified? 

19  A      Anyone  else  is  entirely  too  broad  a 

20  question  for  me  to  speak  to. 

2 1  Q      Anyone  else  employed  by  the  Department  of 

22  Justice  or  the  Federal  Bureau  of  Investigation. 
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1  A      If  anyone  employed  by  the  Department  of 

2  Justice  or  the  Federal  Bureau  of  Investigation  had 

3  spoken  about  this  referral  outside  of  the  Department 

4  of  Justice  or  FBI  I  have  always  assumed  that  we  would 

5  have  read  about  it  in  the  newspapers,  and  I  might 

6  very  well  still  be  in  office  awaiting  the  sunset  next 

7  week. 

8  Q      I  have  to  ask  the  question  in  any  event. 

9  So  that's  a  no  I  take  it? 

10  A      That's  a  no.    To  my  knowledge,  no  one  in 

1 1  the  Department  spoke  outside  the  Department,  but  that 

12  cannot  in  any  way  be  a  vouching  on  my  part  that  such 

13  a  discussion  did  not  occur  by  any  one  of  the  other 

14  95,000  employees  of  the  Department  of  Justice  then 

15  employed.   I  have  no  idea  how  many  are  employed 

16  today. 

17  MR.  SGRO:    Off  the  record. 

18  (Remarks  off  the  record.) 

19  MR.  COLE:    Let's  go  back  on  the  record. 

20  BY  MR.  COLE: 

21  Q      Mr.  Raphaelson,  in  your  earlier  testimony 

22  here  today  you  mentioned  that  in  your  discussion  with 
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1  the  FBI  concerning  an  RTC  criminal  referral  involving 

2  Madison  Bank  there  was  discussion  of  concern  over  the 

3  delay  of  the  reporting  of  the  referral  to  the  Federal 

4  Bureau  of  Investigation.   Am  I  correct  that  that's 

5  your  recollection? 

6  A      My  recollection  is  that  there  was  a 

7  discussion  about  a  delay  by  Little  Rock  FBI  in 

8  reporting  to  FBI  Headquarters. 

9  Q      What  do  you  recall  about  those  discussions 

10  starting  with  whom  you  discussed  it? 

11  A      To  the  best  of  my  recollection,  I  had  a 

12  discussion  with  Mr.  Potts  or  Mr.  Verinder  that  one  or 

1 3  both  of  them  was  unhappy  about  the  fact  that  there 

14  had  been  a  referral  and  that  they  had  not  been  told 

15  of  it  even  at  the  time  of  their  initial  inquiry  at  my 

16  request,  and  I  have  a  vague  recollection  of  being 

1 7  informed  that  Mr.  Banks  had  directed  the  FBI  SAC  not 

18  to  report  it  to  Washington. 

19  Q      Do  you  know  at  the  time  you  had  those 

20  discussions  how  it  was  that  the  FBI  had  come  to  know 

2 1  of  the  existence  of  the  referral? 

22  A      The  FBI  where? 
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1  Q      The  FBI  Washington,  although  you're 

2  anticipating  my  next  question,  but  the  FBI  officials 

3  with  whom  you  discussed  the  delay  in  Washington  and 

4  how  it  was  they  had  come  to  know  of  the  existence  of 

5  the  referral. 

6  A      I  have  a  sense,  but  it  cannot  amount  to 

7  knowledge  that  this  is  the  sequence  of  events,  but  my 

8  recollection  is  that  at  about  the  same  time  that  I 

9  became  aware  that  a  referral  existed  and  that  an 

10  urgent  report  would  be  on  the  way  the  FBI  became 

1 1  aware  that  a  referral  existed. 

12  Q      The  reason  I  ask,  Mr.  Raphaelson,  and  I'm 

13  not  trying  at  all  to  be  confusing  on  this  point,  but 

14  I  am  conftised  because,  unfortunately,  I  don't  have 

15  with  me,  but  I'll  state  for  the  record  that  there  has 

16  been  produced  to  the  Committee  a  copy  of  a  letter 

1 7  from  the  Resolution  Trust  Corporation  to  the  FBI,  a 

18  Special  Agent  in  charge  in  Little  Rock,  Mr.  Pettus 

19  transmitting  the  referral.   So  I'm  confused  about  the 

20  internal  reporting  process  inside  the  FBI  and  the 

21  Department  of  Justice  as  to  whether  the  FBI  would 

22  have  looked  to  its  own  office  in  Little  Rock  to 


1  advise  it  of  an  RTC  criminal  referral  or  to  the 

2  Department  of  Justice. 

3  A      If  you  want  to  ask  the  question  I'll  give 

4  you  the  answer. 

5  Q      The  question  is,  and  I  suppose  we  could 

6  start  with  a  very  general  question  of  what  would  be 

7  the  normal  procedure  for  the  FBI  Headquarters  in 

8  Washington  to  be  informed  of  an  RTC  criminal 

9  referral? 

10  A      The  SAC  or  a  designated  senior  official  in 

1 1  the  field  office  to  the  relevant  group  supervisor  in 

12  the  FBI  Headquarters.  The  FBI  Headquarters  had 

13  assumed  the  responsibility,  by  law  mine,  for  tracking 

14  criminal  referrals.   They  had  the  computer  system  and 

15  budget  allocation  to  do  it,  and  we  relied  on  them  to 

16  do  it.   The  FBI  SACs  understood  that  they  were 

17  supposed  to  report,  or  their  so-called  FIF,  financial 

18  institution  fraud  coordinators  were  supposed  to 

19  report  to  the  Bank  Crimes  Unit  in  Washington  the 

20  existence  of  all  referrals. 

21  There  is  additionally  a  requirement  within 

22  the  FBI,  as  there  is  a  requirement  in  the  U.S. 
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1  Attorneys  Manual  for  U.S.  Attorneys  to  report  hot, 

2  urgent  sensitive  matters  to  in  the  case  of  the  FBI  to 

3  FBI  Headquarters  and  in  the  case  of  the  Department  of 

4  Justice  and  U.S.  Attorneys  to  the  Executive  Office 

5  for  U.S.  Attorneys  and  the  Deputy  Attorney  General. 

6  Q      So  if  I'm  understanding  you  correctly, 

7  then  there  would  have  been  two  mechanisms  by  which  a 

8  criminal  referral  would  have  made  its  way  to 

9  Washington,  one  through  the  FBI  to  FBI  Headquarters 

10  and  one  through  the  Justice  Department,  assuming  that 

1 1  it  was  received  by  both  the  U.S.  Attorney  and  the 

12  FBI? 

13  A      No.    Your  assumption  is  too  limited. 

14  There  are  any  number  of  ways  that  a  criminal  referral 

15  can  find  its  way  to  Washington.   Two  of  the  required 

16  ways  in  which  it's  supposed  to  find  its  way  to 

17  Washington  for  the  Special  Counsel  to  keep  track  of, 

18  or  at  least  required  at  the  time,  was  FBI  to  FBI 

19  Headquarters,  and  U.S.  Attorney  through  FBI,  or  in 

20  the  case  of  a  hot  case  to  EOUSA  and  the  Deputy 

21  Attorney  General. 

22 Keep  in  mind  that  the  Secret  Service  was 
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1  also  involved  at  the  time.   The  Secret  Service  was 

2  actively  soliciting  referrals  directly  from  banking 

3  agencies  and  banking  institutions.   This  was  a  source 

4  of  ongoing  turf  dispute  between  the  FBI  and  the 

5  Secret  Service,  and  that  in  order  to  have  the  FBI 

6  tracking  system  work,  a  system  which  I  endorsed  as 

7  being  the  only  practical  mechanism  for  complying  with 

8  the  Congressional  requirements,  the  Secret  Service 

9  needed  to  coordinate  with  the  FBI  SACs  on  the  matters 

10  that  were  referred  to  them. 

1 1  In  addition  to  those  mechanisms,  every 

12  head  of  every  banking  agency  and  I  knew  each  other's 

13  names  and  phone  numbers.   The  General  Counsels  and  I 

14  spoke,  we  met  through  the  Senior  Interagency  Group, 

1 5  and  if  any  of  those  folks  thought  that  a  referral  was 

16  not  being  handled  in  an  appropriate  fashion  they 

17  could  and  did  meet  with  me  on  behalf  of  the  Attorney 

1 8  General  and  the  Deputy  Attorney  General  to  discuss 

19  the  handling  of  that  matter.   If  they  had  an  inquiry, 

20  that  is  any  of  those  General  Counsel's  had  an  inquiry 

21  as  to  how  a  particular  matter  was  being  handled,  that 

22  inquiry  could  also  come  to  me. 
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1  Q      Focusing  solely  on  the  Department  of 

2  Justice  and  the  Federal  Bureau  of  Investigation,  are 

3  there  other  required  procedures  for  reporting  a 

4  referral  beyond  the  two  that  you've  described? 

5  I  asked  the  question  earlier  and  you  said 

6  that  there  are  many,  and  I  understand  there  are  many 

7  outside  of  the  Department  of  Justice  and  FBI 

8  including  the  newspapers,  but  I'm  focusing  now  on 

9  internal  Department  of  Justice  procedures. 

1 0  A      There  is  an  memorandum  of  understanding 

1 1  among  the  banking  agencies  in  the  United  States  which 

12  allows  the  banking  agencies  to  make  us  aware 

13  directly.   The  banking  agencies  could  and  did  send 

14  copies  of  referrals  to  me  from  time  to  time.   I  did 

15  not  receive  a  copy  of  this  referral  from  the  RTC. 

16  Q      I  understand,  and  perhaps  I'm  not  being 

17  clear  in  my  question.   I'm  really  only  referring 

1 8  internally  to  the  Department  of  Justice  and  the 

19  Federal  Bureau  of  Investigation  in  terms  of  reporting 

20  to  Washington  and  if  we've  exhausted  the  procedures. 

21  A      We've  exhausted  my  recollection  of  the 

22  procedures. 


1  Q      The  urgent  report  mechanism  through  the 

2  Executive  Office  for  U.S.  Attorneys,  I  believe  you 

3  said  that  was  for  hot,  and  I  can't  remember  your 

4  exact  words,  significant  matters. 

5  A      Sensitive  matters. 

6  Q      Sensitive  matters.   So  that  would  be 

7  discretionary  reporting  based  on  the  judgment  of  the 

8  local  U.S.  Attorney  as  to  what  would  be  the  subject 

9  of  that  memorandum  following  Department  of  Justice 

10  guidelines? 

1 1  A      There  is  nothing  discretionary  about  the 

12  blue  sheet. 

13  Q      So  there  is  no  judgment  involved  in 

14  determining  what's  hot  or  sensitive,  and  I'm  not 

15  suggesting  that  a  criminal  referral  involving  a 

16  Presidential  candidate  is  not  hot  or  sensitive.   I'm 

17  just  trying  to  understand  Department  of  Justice 

1 8  procedures. 

19  A      There  are  instances  where  U.S.  Attorneys 

20  may  be  accused  of  having  displayed  no  judgment  in 

21  their  selection  of  what  to  report  in  an  urgent 

22  report,  but  what  is  to  be  reported  in  an  urgent 
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1  report  is  defined  in  the  blue  sheet  and  clearly 

2  understood  by  most  U.S.  Attorneys  that  I've  talked  to 

3  over  the  time  I  was  associated  with  the  Justice 

4  Department,  which  was  roughly  1980  as  an  Assistant 

5  U.S.  Attorney  until  1993  when  1  left. 

6  Q      Were  RTC  criminal  referrals  normally  the 

7  subject  of  blue  sheet  urgent  report  memoranda? 

8  A      From  time  to  time  RTC  referrals  were  very 

9  much  the  subject  of  blue  sheet  reporting,  as  were 

10  disputes  with  the  RTC  involving  RTC  referrals.  You 

1 1  can  do  a  nexus  search  if  you  would  like  of  criticisms 

12  by  the  various  banking  agencies  in  '89,  '90  and  '91 

13  of  the  manner  in  which  certain  referrals  were  being 

14  handled.   Information  relating  to  those  referrals  was 

1 5  routinely  forwarded  to  Justice  in  the  form  of  urgent 

16  reports  or  reports  directly  to  my  desk. 

1 7  Q      Other  than  the  urgent  report  memoranda 

18  that  we've  been  discussing  involving  the  RTC  criminal 

19  referral  concerning  Madison  Guaranty  Savings  and 

20  Loan,  do  you  recall  any  other  urgent  report  memoranda 

21  that  you  received  during  your  tenure  from  the  U.S. 

22  Attorney's  Office  in  the  Eastern  District  of 

52 

1  Arkansas? 

2  A      I  recall  receiving  a  report  ~ 

3  Q      And  for  the  record  perhaps  if  there  are 

4  confidentiality  concerns  or  6C  concerns,  I'm 

5  obviously  not  interested  in  going  into  the  substance. 

6  I'm  just  trying  to  get  a  sense  of  numbers  in  very 

7  general  terms. 

8  A      Don't  worry,  I'm  very  much  aware  of  my  6C 

9  obligations.    I  won't.    I  have  a  recollection  of  a 

10  report  from  Little  Rock  relating  to  the  loss  of  the 

1 1  MacDougall  case.   In  connection  with  my  functioning 

12  as  Special  Counsel  from  time  to  time  Congressional 

13  inquiries  would  come  as  to  why  we  had  won  and  why  we 

14  had  lost  and  why  it  was  that  every  banker  in  America 

15  hadn't  been  indicted.  Our  answer  to  why  every  banker 

16  in  America  hadn't  been  indicated  was  that  not  every 

17  banker  in  America  had  committed  a  crime,  and  from 

18  time  to  time  we  need  to  provide  anecdotal 

19  explanations. 

20  The  larger  cases,  that  is  the  more  press 

21  worthy  or  significant  cases  are  those  that  related  to 

22  the  larger  size  failures  that  were  the  subject  of 
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particularized  review  by  me.    So  when  MacDougall  was 
lost  it  appeared  on  our  statistical  sheets  which  were 
reported  to  Congress. 

There  was  a  follow-up  inquiry  that  was 
made  in  the  ordinary  course  of  what  happened  in  the 
case,  and  I  do  have  a  vague  recollection  of  receiving 
a  report  from  the  Little  Rock  U.S.  Attorney's  Office 
concerning  the  first  loss.    That's  the  closest  thing 
I  can  recall  to  something  that  resembles  an  urgent 
report  from  Little  Rock. 

I  also  have  a  recollection  that  the  Little 
Rock  U.S.  Attorney's  Office  at  some  point  may  have 
requested  additional  resources.   At  one  point  in  my 
service  I  was  responsible  for  allocating  some  of  the 
Crime  Control  Act  monies  to  particular  U.S.  Attorneys 
Offices.   So  I  may  very  well  have  received  a  report 
from  Little  Rock,  as  I  did  from  many  U.S.  Attorney's 
Offices  concerning  how  much  work  they  had  and  how 
busy  they  were  and  how  nice  it  would  be  to  have  some 
slots. 

Q      The  report  that  you  just  referred  to 

concerning  the  MacDougall  acquittal  that  you  recalled 

54 
receiving  from  the  Little  Rock  U.S.  Attorney's 
Office,  was  that  a  blue  sheet  urgent  report 
memorandum  from  the  Executive  Office  for  U.S. 
Attorneys? 

A      It  may  very  well  have  been  received  in 
response  to  a  directive  from  the  U.S.  Attorney's 
Office  on  such  a  format.    It  was  not  requested  as  an 
urgent  report,  though  it  could  have  very  well  been 
interpreted  that  way.    Since  the  chances  are  the  way 
the  information  was  solicited  was  in  response  or  in 
preparation  for  some  report  or  another,  I  would  have 
called  the  Executive  Office  for  U.S.  Attorneys  and 
said  find  out  why  we  lost  the  following  case  or 
cases,  and  they  would  have  sent  out  a  teletype  worded 
however  they  sent  it  out. 

Q      So  am  I  correct  in  understanding  then  that 
the  urgent  report  memorandum  concerning  the  Madison 
Guaranty  criminal  referral  is  the  only  blue  sheet 
urgent  report  memorandum  that  you  recall  receiving 
during  your  tenure? 

A      No,  sir.    I  received  many  blue  sheet  ~ 

Q      From  the  Little  Rock  U.S.  Attorney's 
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1  Office. 

2  A      From  the  Little  Rock  U.S.  Attorney's 

3  Office  it's  the  only  one  I  recall  seeing.   It  wasn't 

4  sent  to  me. 

5  Q      Did  you  ever  come  to  have  any  knowledge  as 

6  to  why  the  Little  Rock  office  of  the  FBI  had  not 

7  reported  the  Madison  Guaranty  criminal  referral 

8  immediately  to  FBI  Headquarters  in  Washington  as  I 

9  believe  you  testified  procedure  required? 

10  A      I  have  a  vague  recollection  of  being 

1 1  informed  that  Mr.  Banks  had  directed  the  SAC  not  to 

12  do  it. 

13  Q      And  what  do  you  recall  about  being 

14  informed,  beginning  with  who  informed  you  of  that? 

15  A      It  would  have  been  Mr.  Potts  or  Mr. 

16  Verinder,  and  you  have  exhausted  my  recollection. 

1 7  Q      Did  you  take  any  action  to  follow  up  on 

18  that  information? 

19  A      I  don't  know  how  I  would  have  gone  about 

20  doing  that  without  violating  Mr.  Barr's  direction. 

21  So  the  answer  is  no. 

22 Q      Did  you  report  it  to  Mr.  Barr? 


1  A      Yes,  I  did. 

2  Q      And  what  did  he  say? 

3  A      I  do  not  recall  Mr.  Barr's  exact  words, 

4  but  he  expressed  displeasure.  Mr.  Barr  took  very 

5  seriously  his  obligations  as  Attorney  General, 

6  including  the  then  pending  Independent  Counsel  Law, 

7  and  the  fact  that  Mr.  Banks  was  attributed  as  having 

8  made  a  calculation  to  withhold  that  information  from 

9  the  FBI  and  thus  from  the  Attorney  General  interfered 

10  with  the  Attorney  General's  ability  to  perform  his 

1 1  ftinction. 

12  Q      What  is  the  basis  for  your  understanding 

13  that  Mr.  Banks  calculated,  as  I  think  you  words  were, 

14  withholding  that  information  from  the  FBI  because  of 

15  the  then  pending  Independent  Counsel  Law? 

16  A      I  didn't  say  that. 

17  Q      Please  repeat  your  understanding 

18  concerning  Mr.  Banks'  calculation. 

19  A      I  don't  know  Mr.  Banks'  calculation  is. 

20  I've  never  discussed  it  with  him. 

21  Q      If  you  would  like  we  can  have  the  reporter 

22  read  it  back,  but  all  I'm  trying  to  do  is  understand 
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1  the  basis  for  the  statement  you  just  made  concerning 

2  Mr.  Banks'  actions. 

3  A      Mr.  Barr  was  concerned  that  Mr.  Banks  had 

4  made  a  calculation  not  to  report  it.    We  based  that 

5  discussion  on  two  facts.   One,  that  he  had  received 

6  it  a  month  or  more  prior  to  reporting  it  as  an  urgent 

7  report  and,  two,  the  hearsay  from  the  FBI  that  Mr. 

8  Banks  had  directed  the  SAC  not  to  inform  FBI 
Headquarters  through  its  ordinary  channels. 

Based  on  those  two  facts,  though  I  do  not 
recall  the  precise  words  that  were  used  by  either  of 
us,  we  speculated  and  discussed  the  fact  that  Mr. 
Banks  had  deprived  Mr.  Barr  of  his  ability  to  perform 
his  obligations  with  regards  to  the  Independent 
Counsel  Law.    We  did  not  attribute  that  to  Mr.  Banks' 
motivation.    We  were  simply  discussing  the 
consequence  of  Mr.  Banks'  action. 

Q      And  if  you  could  describe  how  Mr.  Banks' 
action,  irrespective  of  what  his  motivations  might 
have  been,  deprived  Mr.  Barr  from  exercising  his 
responsibilities  under  the  Independent  Counsel  Law. 

A      You  need  more  than  one  law  to  take  a  look 


1  at  it.    For  one  thing,  the  authority  to  enforce  the 

2  laws  of  the  United  States  belongs  to  the  Attorney 

3  General  period.   The  things  that  flow  from  that 

4  include  United  States  Attorneys.   Congress  inserted 

5  me  into  the  mix  by  creating  a  statute  with  specific 

6  statutory  obligations  that  included  ensuring  that 

7  adequate  resources  were  devoted  to  particular  matters 

8  including  those  involving  executives  of  institutions 
and  executives  in  government.   Based  on  that  specific 
statutory  responsibility  assigned  by  Congress  to  the 
Special  Counsel  there  was  a  flow-through  obligation 
to  the  Attorney  General  to  ensure  the  adequacy  of 
resources  devoted  to  particular  matters. 

In  this  particular  matter  one  could  do  a 
calculus  as  to  whether  or  not  the  political  conflict 
of  interest  trigger  in  the  Independent  Counsel  Law 
would  have  required  or  given  Mr.  Barr  the  discretion 
to  avoid  an  appearance  of  impropriety  to  seek  the 
appointment  of  an  Independent  Counsel  to  evaluate 
that  particular  referral,  which  I've  now  been  shown 
and  which  I  had  seen  at  the  time. 

By  Mr.  Banks  withholding  that  information 
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1  from  the  appropriate  decision-making  authorities  he 

2  was  interfering  with  the  obligations  of  the  Attorney 

3  General  under  the  law  and  exposing  the  Attorney 

4  General  to  potentially  severe  criticism  regarding  the 

5  performance  of  his  obligations  vis-a-vis  the 

6  Independent  Counsel  Law. 

7  You  also  need  to  put  in  context  the  fact 

8  that  Mr.  Barr  was  already  the  subject  of  severe 

9  criticism  for  his  interpretations  of  the  Independent 

10  Counsel  Law  by  the  then  Democratic  majority  Congress 

1 1  with  relation  to  the  handling  of  certain  banking 

12  matters  and  the  INSLAW  case.   We  were  keenly  aware  of 

13  that  statute  and  keenly  aware  of  his  obligations. 

14  My  functioning  in  my  position  was  entirely 

15  dependent  on  the  U.S.  Attorneys  conducting  themselves 

16  in  a  manner  consistent  with  the  law  that  Congress  had 

17  passed.   I  spoke  to  the  U.S.  Attorneys  both  directly 

18  at  the  U.S.  Attorneys  Conferences  and  through  the 

19  Attorney  General's  Advisory  committee  on  the 

20  importance  of  keeping  me  personally  informed  so  that 

21  I  might  best  defend  them  from  wrongful  accusations  on 

22  the  Hill  or  by  the  media. 
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1  Q      Thank  you  for  that  clarification,  but  my 

2  question  really  went  to  timing  since  the  urgent 

3  report  memorandum  with  the  criminal  referral  was 

4  received  in  Washington  on  October  7th  of  '92.    My 

5  question  was  with  that  timing  in  mind  whether  that 

6  had  any  effect  on  Mr.  Barr's  ability  to  exercise  his 

7  responsibilities? 

8  A      It  would  have  been  very  difficult  for  Mr. 

9  Barr  politically  to  seek  the  appointment  of  an 

10  Independent  Counsel  three  or  four  weeks  before  a 

1 1  Presidential  election  without  being  subject  to 

12  incredible  criticism. 

13  Q      Would  it  have  been  easier  for  him  to  have 

14  done  so  five  or  six  weeks  before  a  Presidential 

15  election? 

16  A      Obviously  the  closer  in  time  one  gets  the 

17  more  difficult  it  becomes. 

18  Q      But  is  it  your  testimony  that  it  was  your 

19  understanding  at  the  time  that  a  difference  of  two  or 

20  three  weeks  was  significant  in  that  regard? 

2 1  A      No.    It  was  my  understanding  at  the  time 

22  that  it  wasn't  Mr.  Banks'  function  to  make  that 
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calculation. 

Q      That's  not  my  question.   My  question 
really  only  goes,  as  I  said,  to  the  timing  as  to 
whether  that  affected  Mr.  Barr's  ability  to  exercise 
his  responsibilities. 

A      My  answer  would  be  yes.   You  could  ask  Mr. 
Barr  as  to  his  evaluation. 

Q      Other  than  what  you've  already  testified 
to  today,  do  you  have  any  knowledge  of  how  the 
criminal  referral  came  to  be  transmitted  to  the 
Executive  Office  for  U.S.  Attorneys  by  the  Little 
Rock  office? 

A      I  have  a  vague  recollection  of  a 
conversation  perhaps  with  Mr.  Rich  where  Mr.  Rich 
related  to  me  in  advance  of  receipt  of  the  urgent 
report  that  he  had  discussed  the  urgent  report 
mechanism  with  someone  in  Little  Rock,  but  I  do  not 
have  a  clear  recollection  of  that  conversation  that  I 
am  confident  that  I  can  say  that  occurred  before  we 
got  the  urgent  report  as  opposed  to  Mr.  Rich  relating 
to  me  the  fact  that  he  had  clarified  with  Little  Rock 
after  receiving  the  urgent  report  their  obligations 


under  the  blue  sheet.   So  to  be  directly  responsive, 
it  could  be  one  or  the  other,  and  I  can't  fix  it. 

Q      Understanding  the  concerns  that  you  and 
Mr.  Barr  had  concerning  receipt  of  the  criminal 
referral  at  Department  of  Justice  Headquarters,  do 
you  have  any  direct  knowledge  that  Mr.  Banks 
intentionally  failed  to  transmit  that  referral  to 
Washington?  Other  than  the  timing  of  the  receipt,  do 
you  have  any  knowledge  that  he  intentionally  failed 
to  transmit  the  referral? 

A      Beyond  the  hearsay  I  described  to  you,  no. 

Q      And  that  would  be  the  hearsay  from  the  FBI 
agents? 

A      Yes.   And  I  suppose  I  have  after  acquired 
information,  but  not  contemporaneous  information. 

Q      And  what  is  the  after  acquired  information 
that  you  have? 

A      During  the  course  of  my  interview  by  the 
Independent  Counsel  I  was  asked  a  question  ~ 

Q      Well  I  think  the  Independent  Counsel  has 
asked  us  not  to  delve  into  the  interviews  that  he  has 
conducted,  and  we  are  respecting  that  as  best  we  can. 
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1  A      You've  asked  me  a  question  and  I've 

2  responded  to  it. 

3  Q      If  I  could  perhaps  frame  the  question 

4  differently.   I  don't  want  you  to  tell  me  anything 

5  that  you  learned  from  being  questioned  by  the 

6  Independent  Counsel.    However,  if  there  is 

7  information  you  had  that  was  acquired  after  this  time 

8  that  was  elicited  by  the  Independent  Counsel  then  I 

9  would  like  for  you  to  share  that  with  us.    I  think 

10  that's  a  distinction  that  you  as  a  lawyer  shouldn't 

1 1  have  a  problem  with,  but  if  you  do  we  can  go  off  the 

12  record  and  discuss  it  fiirther. 

13  A      That's  a  distinction  that  I  just 

14  absolutely  can't  understand.   So  I  can't  parse  my 

15  recollection  that  fine. 

16  MR.  COLE:    Why  don't  we  go  off  the  record 

17  for  a  minute. 

18  (Discussion  off  the  record.) 

19  BY  MR.  COLE: 

20  Q      Mr.  Raphaelson,  my  question  was  whether 

21  the  after  acquired  information  that  you  referred  to 

22  was  information  that  you  learned  from  the  questions 
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1  that  were  asked  of  you  by  the  Independent  Counsel  or 

2  alternatively  was  information  that  you  learned 

3  independently  and  that  the  Independent  Counsel 

4  elicited  during  their  questions? 

5  A      I  understand  the  distinction.   Part  of  it 

6  is  as  a  resuh  of  inquiry  by  them.    So  I  will  not 

7  respond  to  that  part  of  your  inquiry,  but  by 

8  necessity  my  answer  is  thus  incomplete  to  your 

9  question. 

10  Some  of  the  after  acquired  information  I 

1 1  received  I  believe  came  from  reporters  making 

12  inquiries  in  part  at  the  urging,  or  reported  urging 

13  of  the  Justice  Department's  spokesperson,  Carl  Stem. 

14  It  was  attributed  by  these  reporters  to  Mr.  Banks, 

15  one,  that  Mr.  Banks  had  maintained  that  the 

16  Republican  Administration  in  which  I  served  had 

17  concurred,  in  his  judgment,  to  decline  the  matter 

18  and,  secondly,  that  Mr.  Banks  had  believed  that  there 

19  was  an  act  of  interference  in  his  handling  of  the 

20  matter  by  virtue  of  the  inquiry  as  to  the  receipt  of 

21  the  referral.   Those  are  the  two  after  acquired  bits 

22  of  information. 
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I  don't  know  those  things  because  I 
didn't  speak  to  Mr.  Banks.    I  don't  know  those  things 
because  I  didn't  speak  to  the  Justice  Department,  and 
I  don't  know  who  the  reporters'  sources  are. 

Q      That's  helpful.   Thank  you. 

A      And,  by  the  way,  I  did  tell  the  reporters 
that  the  premise  of  both  of  those  statements,  if 
made,  were  false. 

Q      If  I  could  show  a  document  that  is  marked 
No.  7128A.    It's  a  copy  that  appears  to  have  been 
copied  with  a  post-it  note  with  handwritten  notations 
on  it  and  it  attaches  the  Executive  Office  for  U.S. 
Attorneys  urgent  report  memorandum  that  we  have 
previously  been  discussing. 

A      Yes. 

Q      Do  you  recognize  the  handwriting  on  the 
post-it  note  on  page  7128A? 

A      I  do  not. 

Q      I  will  show  you  another  document  that  is 
numbered  FBI  1062,  which  is  a  draft  chronology  with 
handwritten  notations,  and  if  I  could,  sir,  I  would 
like  to  direct  your  attention  to  the  entry  headed 
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9/22/92  that  reads:   E-mail  to  Verinder  from  Kubic  re 
Ira  hears  rumbling  on  case. 

A      Yes. 

Q      Do  you  have  any  knowledge  as  to  what  that 
entry  might  refer  to? 

A      If  you  want  me  to  draw  a  reasonable 
inference,  my  second  call  included  a  ratcheted  down 
conversation  at  some  point  with  Kubic,  who  was  one  of 
the  supervisors  in  the  Banking  Unit,  and  he  would 
have  described  to  me  the  search  that  he  undertook 
regarding  receiving  or  not  receiving  the  information. 

Q      I'm  focusing  on  the  portion  that  says  Ira 
hears  rumbling  on  case,  and  what  I'm  trying  to 
determine  is  whether  that  could  have  been  a  reference 
to  your  discussions,  and  not  necessarily  that  you 
would  have  identified  the  source  of  your  discussions 
with  the  Attorney  General. 

A      Yes,  I  presume  that  that's  what  that  is, 
and  I  presume  that  either  directly  from  me  or  from 
his  superiors  Kubic  was  tasked  with  looking,  and 
Kubic  is  sending  an  E-mail  follow-up  to  Verinder 
regarding  the  fact  that  I  heard  rumblings,  and  the 
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1  fact  that  they  call  it  a  case  simply  means  that  the 

2  FBI  was  making  the  same  mistake  that  the  media  and 

3  Congress  did  in  mixing  up  the  difference  between 

4  cases  and  referrals.   But  that  would  be  my 

5  assumption,  that  Kubic  is  responding  Verinder 

6  regarding  that  issue.   But,  no,  that  doesn't  refresh 

7  my  recollection  that  that's  the  date  of  any 

8  conversation. 

9  Q      And  if  you  could  help  me  a  bit  with  the 

10  chronology,  assuming  that  this  does  reference  the 

1 1  discussion  you  had  with  Mr.  Kubic  in  which  you  were 

12  asking  him  to  check  the  FBI  records.   Would  that  have 

13  been  after  your  first  or  second  discussion  with  the 

14  Attorney  General? 

15  A      As  a  matter  of  timing  it  could  be  either. 

16  Q      In  looking  at  the  dates  that  are  given  on 

17  this  chronology  and  accepting  them  as  accurate  for 

18  the  purposes  of  this  questioning  can  you  draw  any 

19  conclusion  as  to  which  is  more  likely? 

20  A      No,  sir,  I  can't. 

21  Q      But  the  fact  that  it  occurs  prior  to  the 

22  urgent  report  memorandum  on  October  7th  is  at  least 


1  consistent  with  the  timing  of  the  discussions  you  had 

2  even  though  we  can't  narrow  it  down  to  which  of  the 

3  two  discussions? 

4  A      That  it  is. 

5  Q      You  testified  earlier  that  after  you 

6  received  the  referral  you  reviewed  it  and  discussed 

7  it  with  the  Attorney  General. 

8  A      Yes. 

9  Q      What  do  you  recall  about  that  discussion? 

10  A      I  gave  him  my  opinion  on  the  prosecutive 

1 1  merits  or  interpretations  I  made  regarding  that 

12  referral. 

13  Q      Before  turning  to  those  matters,  was 

14  anyone  else  present  at  the  meeting? 

15  A      Mr.  Mueller  or  Mr.  Terwilliger  or  both  may 

16  have  been  there,  or  it  may  have  been  alone.   I  don't 

17  recall.  It  may  have  been  a  series  of  running 

1 8  conversations. 

19  Q      Did  you  give  Mr.  Barr  a  copy  of  the 

20  referral? 

21  A      I  don't  recall  whether  I  did  or  I  didn't. 

22  Q      Presumably  his  office,  and  whether  he 
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1  received  one  personally  is  another  question,  but 

2  presumably  his  office  received  one  from  the  Executive 

3  Office  for  U.S.  Attorneys;  is  that  correct? 

4  A      There  are  a  lot  of  things  you  can  presume 

5  from  routing  slips.    Given  the  ~ 

6  Q      I  thought  I  was  doing  pretty  well  drawing 

7  the  distinction  between  him  personally  and  his 

8  office,  but  ~ 
A      Well,  no.    Here  is  the  problem.   Mr.  Levin 

functioned  as  Mr.  Barr's  Chief  of  Staff.    It  may  very 
well  have  been  Mr.  Barr's  decision  upon  being 
informed  by  me  that  the  referral  was  coming  in  that 
not  even  Mr.  Levin  should  be  aware  of  or  handle  the 
referral.   So  the  mere  fact  that  it  was  routed  in 
this  fashion  doesn't  mean  it  ever  got  out  of  the 
Executive  Office  for  U.S.  Attorneys  or  the  Executive 
Secretariat  in  this  fashion  or  to  this  mailing  list. 

For  instance,  Mr.  McNulty  and  Mr.  Budd's 
names  are  on  there.    I  don't  know  that  they  ever  got 
it.    In  fact,  I  would  tend  to  doubt  it.    My  best 
guess,  and  I  have  a  vague  recollection  that  supports 

that  guess,  is  that  Mr.  Barr  would  have  had  me  track 
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1  down  who  had  received  this  and  limited  the  number  of 

2  copies,  even  to  the  point  of  my  personally  refrieving 

3  other  copies. 

4  Q      So  is  it  your  testimony  that  you  have  a 

5  recollection  that  Mr.  Barr  ask  you  to  do  that? 

6  A      I  have  a  vague  recollection  of  that,  yes. 

7  Q      And  do  you  recall  from  whom  you  collected 

8  the  copies? 
A      I  believe  I  would  have  stopped  them  either 

down  at  the  EOUSA  or  at  the  Executive  Secretariat.  I 
may  have  even  picked  them  up  off  of  people's  desks. 
I  do  not  recall. 

Q  Who  to  your  knowledge,  sir,  other  than 
yourself,  actually  received,  physically  received  a 
copy  of  this  urgent  report  memorandum  then? 

A      Well  obviously  Mr.  McWhorter  did,  and  I 
know  that  Mr.  Mueller  and  Mr.  Terwilliger  and  myself 
read  it.   Again,  I  have  a  vague  recollection  that  at 
least  for  some  time  Mr.  Barr  did  not  read  it. 

Q      And  when  did  Mr.  Barr  come  to  read  it? 

A  I  don't  know  that  he  came  to  read  it.  I 
just  have  a  vague  recollection  that  there  was  a 
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1  period  of  time  where  he  made  a  conscious  decision  not 

2  to  read  it. 

3  Q      And  I  take  it  that's  a  conscious  decision 

4  that  he  communicated  to  you  and  that's  how  you  are 

5  aware  of  that  fact? 

6  A      Yes.   Again,  that's  a  vague  recollection, 

7  and  that  may  have  only  occurred  for  a  24-hour  period 

8  or  it  may  have  occurred  for  a  two-hour  period,  but  I 

9  have  that  recollection. 

10  Q      Why  did  Mr.  Barr  choose  not  to  read  it? 

1 1  A      There  may  have  been  a  period  of  time  when 

12  he  wanted  to  consider  the  consequences  of  reading  it 

13  or  not  reading  it,  but  I  don't  know  why.    He  didn't 

14  communicate  that  to  me,  or  I  don't  have  a 

15  recollection  of  him  communicating  that  to  me. 

16  Q      Do  you  have  any  knowledge  one  way  or  the 

17  other  as  to  whether  Mr.  Barr  ever  actually  read  this 

18  criminal  referral? 

19  A      I  do  not  know,  but  I  believe  he  did. 

20  Q      And  what  is  the  basis  of  that  belief? 

21  A      I  believe  that  he  read  it  at  some  point. 

22 Q      In  your  presence,  or  discussed  it  with  you 


1  in  manner  that  would  lead  you  to  believe  he  read  it? 

2  A      Yes. 

3  Q      The  latter? 

4  A      The  latter. 

5  Q      We  digressed  for  a  moment,  but  you 

6  testified  that  after  you  read  the  referral  you  gave 

7  Mr.  Barr  your  opinion  on  its  merit.    What  did  you 

8  tell  Mr.  Barr? 

9  A      I  told  Mr.  Barr  that  it  was  an  intriguing 

10  referral,  that  I  would  want  to  know  why  the  RTC  had 

1 1  chosen  to  characterize  people  in  the  manner  they  had 

12  chosen  to  characterize  them  and  that  the  RTC  was  not 

13  usually  known  its  referrals  to  draw  the  sorts  of 

14  distinctions  that  I  read  as  being  drawn  in  the 

15  referral  between  witnesses  and  subjects. 

16  The  referral  to  me  I  opined  was  almost  a 

17  more  intriguing  official  corruption  investigation 

18  than  banking  investigation,  although  as  an  official 

19  corruption  investigation  there  would  be  more  concern 

20  over  the  Statute  of  Limitations  than  as  a  banking 

21  investigation  because  the  Congress  had  essentially 

22  doubled  the  period  of  the  Statute  of  Limitations  for 
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1  banking  crimes,  and  I  indicate  that,  in  my  view,  it 

2  needed  to  be  looked  at  responsibly,  and  that  were  it 

3  being  handled  in  the  ordinary  course  by  me  I  would 

4  make  inquiry  of  Little  Rock  as  to  how  they  were 

5  handling  it  and  why  they  were  handling  it  in  the 

6  manner  that  they  were  handling  it  or  not  handling  it. 

7  Q      But  I  believe  you're  previously  testified 

8  that  Mr.  Barr  directed  you  and  you  agreed  with  his 

9  direction  that  you  should  take  no  action  with  regard 

10  to  the  referral  at  that  time;  is  that  correct? 

11  A      That  is  correct. 

12  Q      Are  you  aware  of  whether  the  FBI  took  any 

13  action  with  regard  to  the  referral? 

14  A      Beyond  what  I've  already  described  with 

15  them  trying  to  get  a  look  at  the  documents,  1  believe 

16  at  some  point  they  did  get  a  look  at  the  documents,  I 

17  do  not  know  what  the  FBI  did  or  didn't  do. 

18  Q      You  earlier  in  your  previous  testimony 

19  mentioned  an  FBI  teletype  that  I  believe  is  related 

20  to  what  you  just  described. 

21  A      Yes.    I  said  I  had  a  recollection  of  an 

22  FBI  teletype. 
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1  Q      If  I  could  show  you  a  document  that  is 

2  marked  FBI  523  through  525,  and  if  you  would  look  at 

3  that  and  tell  me  whether  that  is  the  teletype  you 

4  recall. 

5  A      It  appears  to  be,  that  is  the  first  two 

6  pages  appear  to  be. 

7  Q      I  understand,  and  the  third  page  perhaps 

8  we  could  get  to  in  a  moment.   Focusing  on  the  first 

9  two  pages,  based  on  your  experience  in  the  Department 

10  of  Justice,  what  is  that  teletype  from  FBI 

1 1  Headquarters  Washington  to  FBI  Little  Rock  directing 

12  FBI  Little  Rock  to  do? 

13  A      Their  job. 

14  Q      But  if  you  could  expand  upon  that  perhaps. 

15  A      FBI  Headquarters  is  telling  FBI  Little 

16  Rock  to  carry  out  its  responsibilities  in  determining 

17  what  the  basis  for  the  referral  is. 

18  Q      Is  that  directive  from  FBI  Headquarters  in 

19  Washington  to  FBI  Little  Rock  consistent  with  the 

20  position  that  you  and  Mr.  Barr  had  taken  regarding 

21  this  matter? 

22  A      It  most  definitely  is. 
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1  Q      So  is  it  your  testimony,  sir,  that  what 

2  this  memorandum  does  is  direct  the  FBI  to  follow  its 

3  normal  practice  in  this  kind  of  case? 

4  A      Yes,  sir. 

5  Q      Is  it  normally  the  case  that  a  memorandum 

6  from  the  Director  of  the  FBI  in  Washington  goes  to  a 

7  field  office  on  a  specific  RTC  criminal  referral? 

8  A      There  are  reams  of  teletypes  from  FBI 

9  Headquarters  to  FBI  field  offices  that  I  caused  the 

10  initiation  of  to  cause  U.S.  Attorneys  and  FBI 

1 1  officials  to  handle  specific  referrals  in  specific 

12  manners. 

13  Q      So  is  it  your  testimony  that  this  is  not 

14  an  unusual  teletype  for  those  of  us  who  are  not  as 

15  familiar  as  you  are  with  internal  FBI  procedures? 

16  A      The  precise  wording  of  that  teletype  may 

17  be  unusual  from  other  teletypes.   But  the  notion  that 

18  a  teletype  will  go  out  from  Headquarters,  my  belief 

19  is  that  most  teletypes  from  Headquarters  are  from  the 

20  Director  as  opposed  to  from  something  else,  but  maybe 

21  not.    I  don't  know.    I  do  know  that  there  are  numbers 

22  of  FBI  teletypes,  including  from  the  Director, 


1  telling  field  offices  do  you  job. 

2  Q      So,  in  your  view,  this  teletype  is 

3  merely  ~ 

4  A      The  teletype  is  obviously  not  merely  doing 

5  anything.   The  teletype  goes  beyond  merely  telling 

6  them  to  do  their  job.    The  teletype  tells  them  to 

7  handle  it  in  a  sensitive  manner.   The  teletype 

8  underscores  the  directions  that  Mr.  Mueller  and  I 

9  gave  the  FBI,  that  they  shouldn't  anything  to  alert 

10  the  press  or  the  public  to  the  fact  that  the  FBI  was 

1 1  doing  any  form  of  preliminary  inquiry.    But  the  mere 

12  fact  that  there  was  an  election  coming  up  was  not  a 

13  basis  for  the  FBI  not  to  do  a  preliminary  assessment. 

14  Q      If  I  could  direct  your  attention  to  the 

1 5  last  paragraph  of  the  second  page  of  the  document, 

16  and  I'll  read  it  into  the  record.    "Little  Rock  is 

17  requesting  to  submit  results  of  this  limited 

18  investigation  and  anticipated  investigative  and 

19  prosecutive  plans  by  COB  --  which  I  read  to  be  close 

20  of  business  --  10/16/92  to  FBI  Headquarters. 

21  Attention  Kevin  Kendrick." 

22  Did  you  or  Mr.  Mueller  direct  the  FBI  to 
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complete  their  preliminary  investigation  by  that 
date? 

A      I  do  not  believe  either  of  us  sent  any 
deadlines. 

Q      Do  you  have  any  knowledge  as  to  why  that 
date  is  included  in  this  memorandum? 

A      I  do  not,  other  than  perhaps  they  were 
anxious  to  find  out  how  the  FBI  was  doing  in  making 
progress  with  getting  access  to  the  documents. 

Q      Am  I  correct,  sir,  in  reading  this  ~ 

A      It  is  a  one-week  time  frame. 

Q      I  understand  that,  and  my  question  is  why 
the  FBI  needed  to  respond  in  one  week  as  opposed  to 
two  weeks,  10  days  or  a  month  for  that  matter. 

A      I  presume  because  there  was  a  concern  on 
the  FBI's  part,  as  I  know  there  was  a  concern  on  our 
part,  that  there  was  improper  political  handling  of 
the  case  going  on  in  Little  Rock. 

Q      And  this  memorandum  directs  the  FBI  in 
Little  Rock  to  make  a  recommendation  concerning 
investigation  of  this  matter  as  to  whether  or  not 
further  investigation  is  appropriate? 
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A      Well  the  document  says  what  it  says.   The 
way  I  would  read  this  in  Bureau  speak  is  Headquarters 
wants  to  know  whether  the  Little  Rock  FBI  thinks 
there  is  anything  to  be  done. 

Q      Do  you  know  what  the  result  of  this 
teletype  was? 

A      I  do  not. 

Q      Recognizing  that  you  don't  know  what  the 
result  ~ 

A      Well  actually  I  shouldn't  say  that.   I  do 
know  that  Mr.  Pettus  sent  in  his  letter. 

Q      I'm  sorry,  are  you  referring  to  the  letter 
from  Mr.  Banks  to  Mr.  Pettus? 

A      I'm  sorry,  yes.   Mr.  Banks  sent  his  letter 
to  Mr.  Pettus  and  Mr.  Pettus  sent  it  in. 

Q      Leaving  aside  Mr.  Banks's  letter  for  the 
moment,  if  the  FBI  in  Little  Rock  had  reported  to  the 
FBI  Headquarters  in  Washington  that  further 
investigation  of  this  matter  should  be  undertaken, 
would  you  have  been  advised  of  that  fact? 

A      Absolutely. 

Q      And  if  the  FBI  in  Little  Rock  had 
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1  concluded  the  opposite,  that  no  investigation  was 

2  warranted,  would  you  be  advised  in  that  case? 

3  A      Absolutely. 

4  Q      If  I  could  show  you  another  FBI  memorandum 

5  dated  October  16th,  1992  from  FBI  Little  Rock  to  the 

6  Director  of  the  FBI.    It's  a  three-page  document 

7  bearing  numbers  FBI  526  through  528,  and  if  you 

8  haven't  seen  this  document  before,  sir,  take  as  much 

9  time  as  you  would  like  to  read  it. 

10  A      Okay. 

1 1  Q      Sir,  you  used  the  term  "Bureau  speak" 

12  earlier,  and  that  actually  is  why  I  was  trying  to  get 

13  some  help  from  you  in  interpreting  these  documents  to 

14  make  sure  they're  clear  for  the  record. 

15  Am  I  correct  in  reading  this  document  as 

16  concluding  that  ftirther  investigation  of  this 

17  particular  criminal  referral  is  not  appropriate  in 

18  the  view  of  FBI  Little  Rock? 

19  A      It  is  susceptible  of  that  reading.   It  is 

20  susceptible  of  the  reading  that  the  U.S.  Attorney  had 

21  determined  that  he  was  not  going  to  pursue,  and  so 

22  that  the  FBI  was  not  going  to,  in  Little  Rock  was  not 


1  going  to  context  that  assessment.   That,  as  you 

2  should  know,  is  not  the  end  of  the  issue. 

3  A      I'm  sorry,  I  don't  know  what  you  mean  by 

4  that. 

5  A      It  is  not  merely  the  determination  of  the 

6  U.S.  Attorney  and  the  SAC  as  to  whether  any 

7  particular  referral  is  investigated  or  not 

8  investigated.   They're  supposed  to  go  back  to  the 

9  banking  agency,  and  if  the  banking  agency  disagrees 

10  they  can  elevate  it  to  my  level.   It  was  my  statutory 

1 1  responsibility  to  determine  whether  or  not  the  FBI 

12  and  the  U.S.  Attorney  in  Little  Rock  were  right  or 

13  were  not  right. 

14  Q      Turning  back  to  this  particular  FBI 

15  teletype,  however,  is  there  something  in  that 

16  teletype  that  leads  you  to  believe  here  today  that 

17  the  FBI  did  not  agree  with  U.S.  Attorney's 

18  conclusion? 

19  A      The  FBI  Little  Rock,  no. 

20  Q      As  I  understood  your  answer  before,  you 

21  said  it  was  susceptible  to  one  reading,  being  that 

22  further  investigation  was  not  appropriate,  and  it  was 
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susceptible  to  another  reading  that  the  FBI  was 
merely  concurring  the  U.S.  Attorney's  decision.   My 
question  to  you  is  is  there  something  specific  in 
that  memorandum  that  would  lead  you  to  believe  that? 

A      There  is  nothing  specific  in  this 
memorandum  that  leads  me  to  believe  that.    It  is 
based  on  my  own  reading  of  the  sequence  of  events 
that  the  FBI  SAC  might  very  well  have  concluded  that 
he  was  not  going  to  contest  the  U.S.  Attorney's 
position  here.   I  did  not  know,  and  I  was  not  going 
to  make  an  inquiry  prior  to  the  election. 

Q      I'm  not  sure  if  I  asked  you  this  question. 
Had  you  previously  seen  this  document  at  or  about  the 
time? 

A      I  believe  I  did  see  a  document  like  that 
at  or  about  the  time,  yes. 

Q      I'm  sorry,  I'm  confused  because  I  asked 
you  earlier  if  you  had  any  knowledge  of  what 
conclusion  the  FBI  reached  after  the  first 
memorandum. 

A      I  did  not  make  a  linkage  between  those  two 
documents.   I  have  recalled  this  particular  document, 


1  which  is  FBI  00000526,  as  being  the  U.S.  Attorney's 

2  as  opposed  to  the  FBI's  view.   But,  yes,  it  can  be 

3  read  as  being  the  FBI's  view  as  well. 

4  Q      Before  we  discuss  ftirther  the  letter  from 

5  Mr.  Banks  to  Mr.  Pettus  that  we've  been  referring  to 

6  of  October  16th,  1992,  you  stated  in  your  earlier 

7  testimony  to  Mr.  Gicale  that  you  had  some 

8  understanding  that  the  U.S.  Attorney  in  Little  Rock 
had  denied  the  FBI  access  to  supporting  documents  on 
this  referral;  is  that  correct? 

A      Yes. 

Q      And  that's  the  information  that  you 
obtained  from  what  source? 

A      I  believe  I  indicated  I  have  a  vague 
recollection  that  that  was  the  case  and  that  the 
source  of  that  information  was  either  Mr.  Potts  or 
Mr.  Verinder. 

Q      And  that's  the  discussion  you  testified  to 
previously  that  you  think  you  had  with  either  Mr. 
Potts  or  Mr.  Verinder  about  the  U.S.  Attorney's 
Office  in  Little  Rock's  compliance  with  the 
Department  of  Justice  policies  on  providing 
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1  information  to  the  FBI;  am  I  correct? 

2  A      Yes. 

3  Q      Can  you  recall  anything  more  specific  as 

4  to  what  you  were  told  by  Mr.  Potts  or  Mr.  Verinder  or 

5  anyone  else  in  the  FBI  about  the  U.S.  Attorney  not 

6  providing  the  FBI  access  to  the  documents? 

7  A      No,  other  than  the  fact  that  it  was  a 

8  cause  of  dispute  between  them. 

9  Q      Not  to  be  mysterious,  and  I'm  just  trying 

1 0  to  understand  the  facts  of  what  happened  here  because 

1 1  the  documents  that  the  Committee  has  received,  and  I 

12  regret  that  I  don't  have  a  copy  of  the  document  that 

13  I'm  referring  to  with  me,  so  be  that  as  it  may,  there 

14  is  a  letter  from  the  RTC  to  the  FBI  agent  in  Little 

1 5  Rock  indicating  that  the  referral  was  sent  to  the 

16  FBI.    So  I'm  just  confused  about  what  was  going  on 

17  here. 

18  A      My  understanding  is  that  the  referral 

19  itself  went  both  to  the  FBI  and  to  the  U.S.  Attorney, 

20  but  that  the  evidentiary  support,  that  is  checks, 

21  check  registers,  bank  documents,  whatever  may  have 

22  been  in  a  box  or  boxes  that  would  have  supported  the 


1  allegations  in  the  referral,  was  sent  to  the  U.S. 

2  Attorney's  Office.   You  can't  send  the  same  records 

3  to  two  places.   You  can  send  multiple  copies  of  a 

4  referral  to  multiple  places.   So  my  understanding  was 

5  a  referral  and  documents  go  to  the  U.S.  Attorney,  a 

6  referral  goes  to  the  FBI  and  the  FBI  is  denied  access 

7  to  documents. 

8  Q      So  these  were  original  documents  as 

9  opposed  to  copies  of  documents  that  would  have  been 

10  provided,  because  obviously  it  would  be  possible  to 

1 1  send  copies  of  documents  to  two  places. 

12  A      I  don't  know  whether  they  were  originals 

13  or  whether  they  were  the  only  copy  that  the  RTC  was 

14  going  to  send.    I  don't  know. 

15  Q      I  don't  want  you  to  speculate. 

16  Did  Mr.  Potts  or  Mr.  Verinder  tell  you 

17  what  the  source  of  their  understanding  was  concerning 

1 8  this  issue  pertaining  to  the  documents  accompanying 

19  the  referral? 

20  A      I  don't  believe  so,  but  I  could  be  wrong 

21  about  that,  and  if  they  hadn't  I  would  have  presumed 

22  that  it  was  as  a  result  of  the  conversation  between 
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1  one  or  the  other  of  them  or  some  other  senior 

2  official  there  in  the  Little  Rock  FBI  office. 

3  Q      But  you  don't  have  any  sense  as  to  who  in 

4  the  Little  Rock  FBI  office  would  have  been  the  source 

5  of  this  information? 

6  A      No. 

7  Q      You  testified  briefly  about  a  discussion 

8  you  had  with  Mr.  Dodson,  or  an  understanding  you  had 

9  that  Mr.  Dodson  had  indicated  that  further 

10  investigation  of  this  matter  -- 

11  A      I  had  no  discussion  with  Mr.  Dodson  about 

12  this  referral. 

13  Q      That's  my  question. 

14  A      I  had  no  discussion  with  any  Assistant 

15  U.S.  Attorney  in  Little  Rock  about  this  referral. 

16  Q      What  is  the  source  then  of  your 

1 7  understanding  that  Mr.  Dodson  thought  that  further 

1 8  investigation  was  warranted? 

19  A      I  believe  it  was  from  Mr.  McWhorter,  but 

20  it  may  have  been  in  the  form  of  a  teletype  and  it  may 

21  have  been  in  the  form  of  an  E-mail.    I've  been  shown 

22  a  copy  of  an  E-mail  in  a  place  that  you  don't  want  me 

86 

1  to  talk  about. 

2  Q      I'm  about  to  show  you  a  copy  so  we  can 

3  probably  skip  over  that.   This  document  bears  7214,  a 

4  Department  of  Justice  number.   Is  this  the  E-mail 

5  that  you  recall? 

6  A      This  is  the  E-mail  I  recall  from  my 

7  interview  that  you  don't  want  me  to  talk  about.   I 

8  don't  have  a  clear  recollection  of  this  E-mail  at  or 

9  about  October  8th,  1992,  though  it  plainly  contains 

10  information  supportive  of  my  recollection. 

11  Q      So  it's  consistent  with  your  recollection? 

12  A      That  is  correct. 

13  Q      Do  you  have  any  recollection  as  to  whether 

14  apart  from  what  is  reflected  in  this  E-mail  you 

15  obtained  any  information  about  Mr.  Dodson's  views  on 

16  this  referral? 

17  A      As  I  say,  my  recollection  is  that  I  had  a 

18  discussion  with  Mr.  McWhorter. 

19  Q      Apart  from  this  E-mail  you  think  you  had  a 

20  discussion,  because  I  thought  you  said  it  might  have 

21  been  a  discussion  or  it  might  have  been  an  E-mail, 

22  and  what  I'm  asking  you  is  if  this  helps  you  recall 
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1  whether  it  was  more  or  less  than  the  E-mail.    I  guess 

2  it  couldn't  be  less. 

3  A      It  doesn't  help  me  whether  it's  more  or 

4  less. 

5  Q      Do  you  recall  discussing  with  anyone  other 

6  than  Mr.  McWhorter  what  the  views  were  of  Mr.  Dodson 

7  concerning  the  referral? 

8  A      I  plainly  would  have  relayed  them  to  Mr. 

9  Barr  and  they  would  have  colored  my  interpretation  of 

10  the  document  you  showed  me  earlier. 

1 1  Q      That  document  being? 

12  A      The  teletype. 

13  Q      The  FBI  teletype? 

14  A      That's  correct. 

15  Q      The  second  FBI  teletype? 

16  A      That's  correct.   Mr.  Dodson's  view  on  or 

1 7  about  October  8th  of  1 992  was  that  the  referral 

18  merited  ftirther  investigation.   A  surreptitious  walk 

19  through  the  boxes  would  not  be  consistent  with  a 

20  first  assistance  expression  that  further 

21  investigation  was  warranted. 

22 Q      Understanding  that,  do  you  have  any 

88 

1  understanding  of  what  investigation  Mr.  Banks  did 

2  before  he  prepared  the  October  1 6th  letter  that  we 

3  previously  referred  to? 

4  A      My  understanding  is  that  Mr.  Banks 

5  conducted  no  investigation. 

6  Q      What  is  the  basis  for  that  understanding? 

7  A      There  is  no  investigation  described  in 

8  there,  and  I'm  relating  to  you  my  understanding,  and 

9  my  understanding  could  have  come  from  any  number  of 

10  sources,  some  after  acquired  including  the  media. 

1 1  Q      But  do  you  have  specific  knowledge  that 

12  Mr.  Banks  did  not  conduct  any  investigation  before 

13  preparing  this  letter  or  direct  anyone  on  his  staff 

14  to  conduct  an  investigation  other  than  what  you 

15  assume  from  reading  this  letter? 

16  A      I  believe  I  know  that  no  witnesses  were 

17  interviewed.   I  believe  I  know  from  testimony,  which 

18  is  public  record,  that  no  discussion  was  had  with  the 

19  referring  agency  or  its  investigators.   I  believe  I 

20  know  that  no  documents  that  weren't  supplied  by  the 

21  agency  were  obtained  by  the  U.S.  Attorney's  Office 

22  because  they  couldn't  have  been  if  he  in  fact  had 
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1  complied  with  his  own  statements  in  the  October  16th 

2  letter  of  not  issuing  subpoenas.   So  I  assume  that 

3  the  universe  of  what  he  had  to  look  at  was  the 

4  referral  and  whatever  documents  that  were  attached  to 

5  it,  if  any.    So  if  you  ask  me  what  investigation  did 

6  he  conduct,  my  understanding  is  he  conducted  none. 

7  Q      Perhaps  we  should  distinguish  between  the 

8  term  investigation  and  review.   You're  not 

9  suggesting,  as  I  understand  your  testimony,  that  Mr. 

10  Banks  did  not  review  the  documents  that  were 

1 1  ftimished  by  the  RTC  with  the  referral? 

12  A      I  have  no  idea  whether  Mr.  Banks 

13  personally  reviewed  those  documents  or  whether  he  had 

14  the  competence  to  do  so. 

1 5  By  the  way,  for  the  record,  I  did  have  the 

16  competence  to  review  those  records,  which  is  one  of 

1 7  the  reasons  I  was  confirmed  by  the  Senate  for  the 

18  position  I  maintained. 

19  Q      If  I  could  direct  your  attention  back  to 

20  the  October  9th,  1992  FBI  memorandum  that  I 

21  previously  showed  you,  the  full  paragraph  on  the 

22  second  page.   That  directs  that  no  overt 


1  investigation,  such  as  witness  interviews,  should  be 

2  conducted;  is  that  correct? 

3  A      Right. 

4  Q      So  what  would  the  FBI  have  been  expected 

5  to  do  in  response  to  this  memorandum  other  than 

6  review  the  documents  that  accompanied  the  referral? 

7  A      They  would  have  been  expected  to  go  to  Mr. 

8  Banks  and  tell  him  they  wanted  to  see  the  documents, 

9  and  I  have  inferred  that  Mr.  Banks'  October  16th 

10  letter  is  an  over-reaction  to  that  action. 

1 1  Q      That's  your  impression  based  on  your 

12  reading  of  the  letter  and  knowledge  of  the 

13  circumstances? 

14  A      The  sequence  of  events,  yes.   No  one  was 

15  suggesting  to  Mr.  Banks,  including  the  FBI,  that  a 

16  public  investigation  take  place  at  that  point  in 

17  time.   It  is  a  professionally  defensible  position  to 

1 8  conduct  no  such  investigation,  but  the  record  should 

19  also  be  clear  that  it  is  an  equally  professionally 

20  defensible  position  that  politics  and  elections 

21  should  in  no  way  influence  the  actions  of  an  United 

22  States  Attorney's  Office  in  investigating  criminal 
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1  activity  where  they  have  predication  to  do  so. 

2  Q      If  I  could  ask  you  to  take  a  moment  and 

3  look  at  again  at  Mr.  Banks'  October  16  letter.   Is 

4  there  anything  in  that  letter  that  refers  to  politics 

5  or  elections  at  the  national  level? 

6  A      Absolutely.   The  last  paragraph  talks 

7  about  November  3rd,  1992  and  nothing  prior  to  that 

8  date  happening. 

9  Q      I'm  not  understanding  your  testimony 

10  because  I'm  confused.   You  were  saying  that  U.S. 

1 1  Attorneys  should  not  be  influenced  by  a  pending 

12  election,  and  yet  I  thought  1  understood  ~ 

13  A      No,  I  didn't  say  that,  but  go  ahead. 

14  Q      The  distinction  I'm  making  is  what  you 

15  described  as  the  determination  that  you  and  Mr.  Barr 

16  reached  concerning  this  matter  which  was  influenced 

17  by  the  pending  election,  as  I  understood  your 

18  testimony. 

19  A      No,  it  was  influenced  more  than  by  the 

20  pending  election.   It  was  influenced  by  the  pending 

21  election  and  the  media  and  Congressional  circus  that 

22  was  then  extant. 
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1  Q      But  among  other  things  I  think  you 

2  testified  that  your  view  was  that  after  the  election 

3  if  you  had  taken  some  action  on  this  it  could  be 

4  referred  to,  your  words  were  sour  grapes  or  a 

5  vendetta. 

6  A      Absolutely. 

7  Q      So  I'm  not  understanding  the  distinction 

8  between  what  you  had  Mr.  Barr  did  and  what  Mr.  Banks 

9  says  in  his  letter  here. 

10  A      The  distinction  is  by  being  in  Washington 

1 1  for  better  or  worse  I  had  been  stripped  of  the 

12  objectivity  that  is  associated  with  the  criminal 

13  process  in  professional  U.S.  Attorney's  Offices.   I 

14  was  thus  open  to  wrongftjl  accusations  of  political 

15  motivation.   U.S.  Attorneys,  though  clearly  subject 

16  to  such  wrongful  accusations,  are  supposed  to  make  an 

17  evaluation  of  whether  or  not  to  proceed  on  a  case  on 

18  the  merits.   They  may  choose  to  factor  in  political 

19  circumstances,  or  they  may  choose  not  to  do  so,  and 

20  my  testimony  was  and  is  that  both  are  equally 

21  defensible  from  a  professional  viewpoint. 

22  MR.  COLE:    Fine.    I  was  just  trying  to 
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1  clarify  that  point. 

2  Let's  go  off  the  record  a  moment. 

3  (Discussion  off  the  record.) 

4  THE  WITNESS:    I'm  going  to  need  to  amplify 

5  an  earlier  answer,  and  I  don't  remember  your  precise 

6  question,  but  the  subject  is  what  I  knew  and  why  I 

7  formed  my  beliefs  the  way  I  did.    It  also  would  have 

8  been  a  factor,  as  reflected  in  007214,  because  I 

9  remember  the  phrase  now  having  read  it.    This  reads: 

10  Ira:  Mac  Dodson,  First  AUSA  I  think,  called  my  folks 

1 1  on  the  6th  to  say  that  he  had  been  sitting  on  the 

12  referral  for  six  weeks  and  wondered  if  he  should  let 

13  us  know  something.    I  recall  being  communicated  to 

14  that  Mr.  Dodson  had  been  sitting  on  the  referral  for 

15  six  weeks. 

16  BY  MR.  COLE: 

17  Q      And  is  that  the  discussion  with  Mr. 

18  McWhorter  that  you  testified  to  previously? 

19  A      Again,  whether  by  discussion,  telex, 

20  teletype  or  otherwise,  I  was  informed  of  that,  and 

2 1  that  would  have  informed  my  view  of  the  propriety  of 

22  the  manner  in  which  the  matter  was  being  handled. 


1  Q      I  think  I'm  almost  finished,  but  I  did 

2  have  a  final  question  about  the  matter  of  this  FBI 

3  teletype  dated  October  9th,  '92.   Do  you  know  who 

4  directed,  if  anyone,  in  the  Department  of  Justice 

5  that  the  FBI  take  this  action? 

6  A      It  could  have  very  well  have  been  me. 

7  Q      The  reason  I  ask,  and  if  I  could  point  you 

8  back  to  the  document  that  I  showed  you  previously, 

9  1062,  which  is  a  chronology  with  a  reference  to  a 

10  meeting  on  October  8th,  and  I  didn't  belabor  that 

1 1  point  with  you  because  you  testified  that  you  had  no 

12  recollection  of  that  meeting. 

13  A      No.    What  I've  testified  to  is  I  have  no 

14  specific  recollection  of  the  meeting  on  the  date 

15  reflected  in  a  document  which  I've  been  shown.    I 

1 6  have  no  reason  to  doubt  that  the  document  is  accurate 

17  or  that  such  a  meeting  took  place. 

18  Q      But  you  don't  recall  the  specifics  of  what 

19  occurred  at  this  meeting? 

20  A      I  don't  recall  precisely  what  was 

21  discussed  there  beyond  having  a  profound  sense  that 

22  we  would  have  directed  that  the  case  was  handled  in 
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1  the  ordinary  course. 

2  Q      My  point  being  that  the  timing  of  the  date 

3  of  that  meeting,  if  you  accept  what  is  in  this  FBI 

4  chronology,  and  the  date  of  this  teletype,  which  is 

5  also  referenced  in  the  chronology,  would  indicate 

6  that  the  teletype  was  sent  after  that  meeting.   So  my 

7  question  was  do  you  recall  whether  you  or  someone 

8  else  from  the  Department  of  Justice  at  that  meeting 

9  directed  that  the  teletype  be  sent? 

10  A      Well  the  dates  make  obvious  that  the 

1 1  teletype  was  sent  after  the  meeting.   I  can't  tell 

12  you  that  it  was  sent  as  a  result  of  that  meeting  or 

13  as  a  result  of  an  intervening  conversation. 

14  Q      Well  that's  my  question.    Do  you  have  any 

15  recollection  of  the  FBI  being  directed  by  the 

16  Department  of  Justice  to  send  a  teletype  or  other 

17  direction  to  the  Little  Rock  FBI  office  to  follow  up 

18  on  this  matter? 

19  A      I  have  no  recollection  of  having  directed 

20  the  FBI  to  send  any  teletype  to  Little  Rock.    I  have 

21  a  strong  recollection  of  directing  the  FBI  to  handle 

22  this  in  an  ordinary  and  appropriate  fashion  without 


1  indicating  that  there  was  any  interest  by  the  fourth 

2  or  fifth  floor. 

3  I  ftirther  strong  recall  telling  the  FBI 

4  that  the  FBI  had  within  its  possession  an  order  from 

5  the  Deputy  Attorney  General  giving  them  the  authority 

6  to  review  referral  matters  that  had  been  more  than  at 

7  that  point  a  year  and  a  half  old,  and  that  if  they 

8  were  being  denied  access  to  the  documents 

9  Headquarters  should  encourage  Little  Rock  to  continue 

10  pressing  for  review  of  the  documents  if  that's  what 

1 1  Little  Rock  FBI  thought  was  ordinary  and  appropriate. 

12  Q      But  to  be  as  clear  as  we  possibly  can,  the 

13  specific  directions  in  this  memorandum  and  the 

14  specific  date,  including  the  October  16th  date,  are 

15  not  something  that  you  recall  directing  the  FBI  to 

16  do? 

17  A      Those  are  not  things  that  I  recall. 

18  Neither  the  language  nor  the  date  do  I  recall.   I 

19  can't  eliminate  the  possibility,  but  I  do  not  recall 

20  it. 

21  Q      As  to  yourself  or  the  other  Department  of 

22  Justice,  separated  from  the  FBI,  representatives  that 
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1  were  present? 

2  A      Mr.  Barr  was  giving  no  directions  to  the 

3  FBI  in  connection  with  this  in  my  presence  and  was 

4  not  discussing  this  with  the  FBI  in  my  presence.  Mr. 

5  Terwilliger  was  neither  discussing  nor  giving 

6  directions  in  my  presence.   Mr.  Mueller  I  knew  had 

7  the  same  channels  of  communication  that  I  did  with 

8  the  FBI  and,  to  the  best  of  my  recollection,  Mr. 

9  Mueller  did  not  in  my  presence  dictate  the  substance 

10  of  that  teletype  nor  did  he  set  a  time  deadline, 

1 1  though  I  cannot  eliminate  the  possibility  of  either. 

12  Q      The  persons  that  are  referenced  in  this 

13  FBI  chronology  as  attending  that  meeting  are  shown  to 

14  be  yourself,  Mr.  Mueller,  Verinder,  Kubic,  Dick  and 

15  Kendrick.   The  last  four  individuals  are  FBI  agents 

16  is  my  understanding. 

17  A      Well,  Verinder,  Kubic,  Dick  and  Kendrick 

18  at  all  FBI  officials.   I  presume  that  I'm  the  only 

19  Ira  Raphaelson  who  was  at  the  meeting,  though  they 

20  misspelled  my  name. 

21  Q      I've  seen  it  spelled  several  ways  in  these 

22  documents. 


1  A      Many  of  them  would  be  wrong  then. 

2  Q      All  but  one  I  assume. 

3  Mr.  Mueller  was  head  of  the  Criminal 

4  Division  at  that  time;  is  that  correct? 

5  A      He  was  the  Assistant  Attorney  General  for 

6  the  Criminal  Division. 

7  Q      So  both  you  and  Mr.  Mueller  were  political 

8  appointees;  is  that  correct? 

9  A      Yes,  we  were. 

10  Q      So  there  were  no  career  Department  of 

1 1  Justice  officials  present  at  this  meeting? 

12  A      No  career  Justice  Department  officials  of 

13  Main  Justice  were  included  in  this  information 

14  exchange.  Leaks  that  were  occurring  at  the  time  in 

1 5  the  Justice  Department  were  routinely  being 

16  attributed  to  career  officials. 

17  Q      So  was  there  a  conscious  decision  made  not 

18  to  share  this  information  with  any  career  officials? 

19  A      There  was  a  conscious  decision  not  to 

20  expand  the  circle  of  people  who  knew  about  the 

2 1  referral  in  Main  Justice  beyond  the  people  that  Mr. 

22  Barr  specifically  designated. 
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1  Q      And  those  were? 

2  A      To  my  knowledge,  Mr.  Mueller,  myself,  Mr. 

3  Terwilliger,  perhaps  Mr.  Levin,  and  at  some  point  in 

4  time  I  may  have  been  directed  or  felt  I  had  authority 

5  to  inform  Mr.  Urgenson,  who  had  previously  been  head 

6  of  the  Fraud  Section  which  oversaw  Banking  Crimes  and 

7  at  some  point  was  the  Deputy  Assistant  Attorney 

8  General  to  Mueller,  but  I  do  not  believe  that  that 

9  conversation  with  Urgenson  occurred  in  those  initial 

10  days. 

1 1  Q      And  what  was  the  purpose  of  limiting  it  to 

12  those  individuals,  limiting  access  to  the  information 

13  to  those  individuals? 

14  A      The  fewer  number  of  people  who  know  things 

15  the  less  likely  it  is  that  one  of  them  picks  up  the 

16  phone  and  calls  the  reporters. 

17  Q      So,  to  the  best  of  my  knowledge,  it  was 

18  solely  a  matter  of  keeping  the  information 

19  confidential  within  the  Justice  Department? 

20  A      Absolutely. 

21  Q      Why  did  the  FBI  have  four  representatives 

22  at  that  meeting? 
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1  A      I  couldn't  begin  to  tell  you. 

2  Q      Mr.  Verinder  I  believe  you  testified  was 

3  Mr.  Potts'  Assistant  or  Deputy?   I  don't  know  his 

4  title. 

5  A      He  was  the  Deputy  Assistant  Director  for 

6  White  Collar. 

7  Q      Do  you  Mr.  Kubic's  title  at  the  time? 

8  A      Yes.    Kubic  actually  may  have  been  the  guy 

9  who  replaced  Esposito  at  that  point  in  time.    So  my 

10  recollection  as  to  Esposito  being  on  the  list  may  be 

1 1  completely  wrong.    Kubic  I  believe  was  the  Unit  Chief 

12  of  the  group  that  supervised  Banking  Crimes.    Dick 

1 3  may  have  been  a  supervisor  in  that  unit,  or  Kendrick 

14  was  the  supervisor.    I  believe  Kendrick  and  Dick 

15  represented  the  next  level  down  below  Kubic  as  well 

16  as  the  person  or  persons  who  were  in  charge  of  the 

17  FBI  computer. 

18  So  it  may  very  well  have  been,  if  you're 

19  asking  me  to  reconstruct  things  and  speculate,  it  may 

20  very  well  have  been  that  those  four  were  the  people 

21  who  had  been  identified  as  having  knowledge  below  Mr. 

22  Potts'  level  of  the  existence  of  the  referral  in 
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1  Washington  and  that  a  conscious  decision  had  been 

2  made  to  bring  them  across  the  street  so  that  they 

3  could  be  admonished  by  Mr.  Mueller  and  I  as  to  the 

4  need  for  absolute  secrecy.  That's  my  speculation. 

5  Q      So  other  than  those  four  individuals  and 

6  Mr.  Potts,  who  else  at  the  FBI  had  knowledge  of  this 

7  referral,  to  your  knowledge? 

8  A      I  don't  know.    You're  talking  FBI 

9  Headquarters? 

10  Q      Yes. 

11  A      I  don't  know.    I  would  believe  that  Mr. 

12  Clark  would  know,  but  I  do  not  know  that.   It  is 

13  possible  that  Mr.  Gow  would  know,  though  I  don't  know 

14  that. 

15  Q      And  when  you  say  "would  know"  you're 

16  speaking  who  would  know  of  the  referral? 

17  A      Would  know  of  the  referral,  right. 

18  Q      Do  you  know  whether  Mr.  Sessions  was 

19  advised  of  this  referral? 

20  A      He  wasn't  advised  by  us. 

2 1  Q      But  do  you  know  whether  Mr.  Potts  or 

22  others  advised  him  of  it?   I'm  not  asking  you  to 


1  guess.   I'm  asking  for  direct  knowledge. 

2  A      I  do  not  recall.   I  may  have  known,  but  I 

3  don't  recall  right  now. 

4  Q      Do  you  have  reason  to  believe  that  perhaps 

5  he  was  informed  of  it? 

6  A      No.   There's  a  possibility  that  he  wasn't 

7  informed  of  it.    I  don't  know. 

8  Q      Did  Mr.  Barr  or  anyone  else  in  the  Justice 

9  Department  give  any  direction  as  to  who  in  the  FBI 

10  should  be  informed  of  this? 

11  A      At  what  point  in  time? 

12  Q      At  the  time  of  this  meeting. 

13  A      Mr.  Barr's  instruction  from  the  moment 

14  that  we  became  aware  of  the  existence  of  the  referral 

15  was  to  keep  the  circle  as  small  as  possible  and  for 

16  me  to  personally  ensure  that  everyone  who  was  aware 

17  of  it  in  Washington  was  aware  that  it  had  better  not 

18  leak  out.   It  remains  a  source  of  pride  to  me  in  the 

19  professionalism  of  our  Justice  Department  at  the  time 

20  that  it  did  not  leak  out. 

21  Q      In  answer  to  my  question  you  said  at  what 

22  time.   Did  that  instruction  change  at  a  later  time? 
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1  A      What,  that  we  should  go  ahead  and  leak? 

2  No. 

3  Q      No.    I  asked  you  if  Mr.  Barr  gave  any 

4  instruction  concerning  the  dissemination  of  this 

5  information  inside  the  FBI,  and  you  said  to  me  at 

6  what  time,  and  then  you  described  what  your 

7  understanding  was  at  the  time  of  this  meeting.   Did 

8  you  have  a  different  understanding  at  a  different 

9  time? 

10  A      Over  time  we  became  less  concerned  with 

1 1  ordering  the  FBI  not  to  do  things  or  to  do  things  in 

12  connection  with  this  matter. 

13  Q      Was  there  a  particular  date  when  that 

14  concern  changed? 

15  A      Well  obviously  after  the  election  we 

16  reiterated  to  the  FBI  that  there  ought  to  be  no  leaks 

17  because  we  were  going  to  be  held  as  accountable  for 

18  leaks  after  the  election  as  we  would  have  been  for 

19  initiating  a  prosecution.   It  was  of  no  small  amount 

20  of  awareness  to  me  that  my  successor  would  be 

21  inheriting  a  problem  much  larger  than  I  had  been 

22  faced  with  with  regards  to  Silverado,  and  my 
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1  successor  would  have  to  account  or  not  account  to 

2  Congress  and  the  media  for  his  or  her  handling  of 

3  that  particular  referral.   I  would  not  need  to 

4  account  for  it  because  it  would  be  clear  why  I  had 

5  done  what  I  had  done. 

6  Q      I  think  I  have  only  one  final  question  for 

7  you,  Mr.  Raphaelson. 

8  Other  than  the  persons  we've  discussed 

9  today  at  the  FBI,  both  in  Washington  and  in  Little 

10  Rock  and  in  the  Department  of  Justice,  and  leaving 

1 1  aside  the  RTC  which  obviously  knew  of  this  referral 

12  since  that  was  the  source,  do  you  have  any  other 

13  knowledge  prior  to  the  1992  Presidential  election  of 

14  anyone  having  knowledge  of  this  referral? 

15  A      I  do  not,  other  than  presumably  the 

16  referring  official  and  his  or  her  supervisory  chain. 

17  Q      Which  I  intended  to  exclude  in  my 

18  question. 

19  A      I  wasn't  positive  that  you  had  done  that. 

20  Within  Washington  I  don't  know  who  else  would  know. 

21  Q      And  just  to  close  the  loop,  do  you  have 

22  any  reason  to  believe  or  suspect  that  this 
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1  information  was  known  to  others  than  those  that  we 

2  just  discussed? 

3  A      No,  I  do  not,  other  than  obviously  people 

4  in  Little  Rock. 

5  MR.  COLE:    1  have  no  further  questions. 

6  MR.  GICALE:    I  have  a  few  questions. 

7  EXAMINATION 

8  BY  MR.  GICALE: 

9  Q      Mr.  Raphaelson,  prior  to  assuming  your 

10  responsibilities  for  financial  institution  fraud  at 

1 1  the  Justice  Department  in  Washington  what  did  you  do 

12  at  the  Justice  Department? 

13  A      Well  I,  unlike  many  Assistant  U.S. 

14  Attorneys,  considered  the  U.S.  Attorney's  Office  to 

15  be  part  of  the  Justice  Department.   So  I'll  read  the 

16  question  that  broadly.   On  December  15th,  1980  I 

1 7  became  Assistant  United  States  Attorney  hired  by  a 

18  Carter  appointee,  who  at  the  time  was  P.  Sullivan.   I 

19  was  an  Assistant  United  States  Attorney  from  1980 

20  until  February  of  1986  when  I  became  a  Deputy  Chief 

21  for  Official  Corruption  in  the  Chicago  office. 

22  Q      Which  district  was  that? 
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1  A      For  the  Northern  District  of  Illinois. 

2  Thereafter  I  became  Chief  of  the  Criminal  Division, 

3  and  then  Chief  of  the  Special  Prosecutions  Division 

4  in  1987.    In  1989  I  was  named  Co-First  Assistant  of 

5  that  office.   In  December  of  1989  I  became  First 

6  designated  by  the  Attorney  General  and  then  court 

7  appointed  U.S.  Attorney  in  the  interim  period  between 

8  the  resignation  of  Mr.  Tony  Valukas  and  the 

9  confirmation  of  Fred  Foreman  as  U.S.  Attorney.   When 

10  Mr.  Foreman  was  confirmed  as  U.S.  Attorney  in  late 

1 1  August  of  1 990  I  resumed  my  position  as  Co-First 

12  Assistant  and  held  that  position  ~  I  may  have  even 

13  held  that  position  on  paper  as  a  detailee  to  Main 

14  Justice  until  the  point  of  my  confirmation,  which  was 

15  May  of  '91,  but  physically  1  had  relocated  to  Main 

16  Justice  in  January  of  1991  to  assume  the  statutory 

1 7  position  in  an  acting  capacity. 

1 8  Q      Based  on  the  various  assignments  you  had 

19  at  the  U.S.  Attorney's  Office  in  the  Northern 

20  District  of  Illinois,  would  it  be  safe  to  say  that 

2 1  you  had  extensive  experience  with  respect  to 

22  reviewing  financial  institution  fraud  cases  and 
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1  prosecuting  them? 

2  A      I  had  personally  investigated  and  tried 

3  bank  fraud  cases.   1  had  supervised  many  bank  fraud 

4  investigations.   I  ran  the  official  Corruption  Unit 

5  in  Chicago  from  '86  on,  which  in  a  five-year  period  I 

6  believe  achieved  400  convictions.   I  personally 

7  investigated  and  tried  numerous  official  corruption 

8  cases.   I  was  at  the  time  I  was  brought  to  Washington 

9  one  of  the  Department's  most  experienced  white  collar 

10  investigators  and  prosecutors,  including  bank 

1 1  referrals. 

12  Q      Now  based  on  your  experience  and  your 

13  review  of  this  referral,  what  would  you  have 

14  considered  a  responsible  way  for  the  U.S.  Attorney's 

1 5  Office  and/or  the  Justice  Department  to  carry  out  its 

16  responsibilities  in  handling  this  referral? 

17  A      1  believe  the  Department  of  Justice 

18  carried  out  its  responsibilities  in  a  more  than 

19  responsible  fashion,  as  I've  described  to  you.   1 

20  also  believe  that  the  U.S.  Attorney's  Office  can 

21  professionally  defend  not  investigating  in  an  overt 

22  manner  prior  to  the  election. 
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1  1  described  that  in  my  view,  and 

2  reasonable  people  can  differ  on  this,  reasonable 

3  prosecutors  can  and  do  differ  on  what  investigative 

4  steps  should  be  taken  in  any  case  or  if  they  should 

5  be  taken  in  a  particular  case,  but  in  my  view,  and  I 

6  preached  this  view  publicly,  it  was  the 

7  responsibility  of  the  U.S.  Attorney's  Office  to  take 

8  serious  referrals  seriously,  and  if  they  chose  not  to 

9  follow  up  on  them  to  make  sure  that  the  referring 

1 0  agency  understood  why  so  that  the  referring  agency 

1 1  would  have  the  opportunity,  which  Congress  intended 

12  the  banking  agencies  to  have,  to  seek  review  in 

13  Washington. 

14  That's  the  basis  for  my  earlier  testimony 

1 5  that  at  a  bare  minimum  1  would  have  wanted  to  look  at 

1 6  the  records  that  were  attended  to  the  referral  and  I 

1 7  would  have  wanted  to  find  out  from  the  referring 

1 8  agency  what  it  was  that  stimulated  them  to  make  the 

19  referral  in  the  first  instance. 

20  Q      And  what  about  the  interview  of  witnesses? 

21  A      It  may  or  may  not  have  been  justified. 

22  The  referral  may  or  may  not  have  had  a  basis  to 
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1  investigate.   My  antenna  were  up  at  a  professional 

2  level.   That  is,  I  would  have  read  this  and  1  would 

3  have  been  intrigued  and  I  would  have  wanted  to  know 

4  more.   Wanting  to  know  wouldn't  have  meant  that  I 

5  would  have  taken  any  particular  investigative  step 

6  after  that  though  other  than  making  inquiries  of  the 

7  referring  people  and  getting  as  much  information  as  1 

8  could  in  as  unobtrusive  a  way  as  possible.    If  that 

9  information  justified  more  obtrusive  mechanisms  for 

10  obtaining  information  I  would  have  used  those. 

1 1  Q      Well  isn't  it  also  your  position  that  it 

12  would  have  been  a  responsible  course  of  action  for 

13  the  U.S.  Attorney  in  this  case  to  have  at  least  let 

14  the  Attorney  General  know  at  an  earlier  point  in  time 

15  so  that  he  could  make  some  decisions? 

16  A      I'm  sorry,  1  didn't  understand  to  be 

17  covered  by  your  question.    I  thought  I  had  covered 

18  that  earlier.  I  believe  that  the  statement  which  is 

1 9  attributed  to  Mr.  Dodson  in  that  one  document  I  was 

20  shown  earlier  is  an  absence  of  exercise  of 

21  responsibility.   Sitting  on  a  referral  of  this  type 

22  is  not  consistent  with  Department  policy,  and  it  is 


1  not  a  responsible  exercise  of  any  level  of  discretion 

2  granted  a  line  prosecutor,  a  line  supervisor  or  an 

3  United  States  Attorney,  if  it  is  true. 

4  Q      If  it  is  true  in  this  instance.   Well  in 

5  any  event  you  know  that  ~ 

6  A      I  know  that  there  is  a  delay. 

7  A      You  did  come  to  learn  that  there  had  been 

8  referral  at  some  time  and  there  was  a  delay. 

9  A      That  is  correct. 

10  Q      And  I  believe  you  also  testified  that  the 

1 1  delay  affected  the  Attorney  General's  ability  to 

12  discharge  his  responsibilities  with  respect  to 

13  whether  an  Independent  Counsel  should  be  — 

14  A      It  affected  a  number  of  things.    It 

15  affected  my  ability  to  responsibly  respond  to 

16  Congress  or  the  media.   I  mean  there  is  not  a  lot  of 

17  mystery  to  this.   Congress  passed  a  law  with  very 

1 8  specific  responsibilities  in  it,  and  I  took  those 

19  responsibilities  seriously.    I  stepped  back  fi-om 

20  carrying  out  those  responsibilities  in  this  case 

21  because  of  the  political  exigencies  of  the 

22  circumstance  we  were  in. 
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1  Q      Right,  but  on  the  part  of  the  U.S. 

2  Attorney,  his  ~ 

3  A      His  job  was  to  allow  me  to  choose  whether 

4  to  do  my  job  or  not.  There  were  any  number  of  times 

5  that  I  went  to  U.S.  Attorney's  Offices  because  1  did 

6  not  believe,  an  agency  did  not  believe,  or  the  FBI 

7  did  not  believe  that  referrals  were  referrals  were 

8  receiving  adequate  treatment  or  resources. 

9  Q      Are  you  aware  of  an  individual  named  Mark 

10  MacDougall  in  the  Fraud  section? 

11  A      1  am  aware  by  reading  the  newspapers  that 

12  Mark  MacDougall  is  an  individual  in  the  Fraud 

13  Section.   I  also  have  an  awareness  that  Mark 

14  MacDougall  did  certain  things  from  the  newspapers, 

1 5  and  1  have  an  awareness  based  on  questions  that  were 

16  asked  of  me  by  Mr.  Starr's  designees  that  Mr. 

17  MacDougall  did  certain  things. 

18  Q      Have  you  ever  seen  Mr.  MacDougall' s 

19  memorandum  of  law  with  respect  to  this? 

20  A      1  have  been  shown  it  by  Mr.  Starr's 

21  investigators. 

22 MR.  GICALE:    Off  the  record  for  a  second. 
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1  (Discussion  off  the  record.) 

2  BY  MR.  GICALE: 

3  Q      Mr.  Raphaelson,  is  there  any  other 

4  information  that  you  believe  is  relevant  to  this 

5  inquiry  that  the  Committee  should  be  aware  of? 

6  A      1  have  both  heard  and  asked  that 

7  particular  question  many  times.    It  is  an  unfair 

8  question  to  the  questioned  individual.   I  have  no 

9  idea  what  the  Committee  thinks  is  relevant  or  not 

10  relevant.   I've  responded  to  the  best  of  my 

1 1  recollection  to  the  matters  that  you  have  inquired 

12  on,  and  1  think  it  would  be  safe  to  say  that  the 

13  hour's  worth  of  questioning  that  was  suggested  to  me 

14  would  take  place  has  more  than  covered  the  waterfront 

15  of  what  I've  seen  publicly  discussed. 

16  MR.  GICALE:    I  have  nothing  ftirther  at 

17  this  point. 

18  EXAMINATION 

19  BY  MR.  COLE: 

20  Q      I  just  want  to  move  a  few  steps  fiirther 

21  down  the  waterfront  and  then  I'll  conclude  and  not 

22  dip  too  deeply  into  the  water.   I  want  to  show  you 
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1  one  document,  Mr.  Raphaelson  that  is  numbered 

2  Department  of  Justice  000500  through  505  and  ask  you 

3  if  you  recognize  the  handwriting  on  the  first  page  of 

4  that  document.   It  appears  to  read  JCK,  FYI,  and  then 

5  there  is  an  initial  and  what  appears  to  be  a  date  of 

6  10/23. 

7  A      The  10/23,  JCK,  FYI  and  this  circled 

8  scribble  of  an  initial  do  strike  me  as  I  believe 

9  being  Mr.  Mueller's,  but  I  could  be  wrong  about  that. 

10  Q      Do  you  recognize  the  handwriting  at  the 

1 1  bottom  of  the  page? 

12  A      I'm  ashamed  to  say  I  don't,  but  I  presume 

13  it's  Mr.  Keeney's  since  those  are  his  initials. 

14  Q      Perhaps  between  the  two  of  us  we  can 

15  interpret  his  handwriting:  I  don't  see  us  involved 

16  at  this  point  — 

17  A      It  says:  I  don't  see  us  as  involved  at 

18  this  point.    Bureau's  position  is  reasonable,  JCK. 

19  Q      And  attached  to  that  is  a  handwritten  note 

20  dated  10/19/92  to  Bob  from  Larry,  which  1  won't  read 

21  into  the  record  at  this  time,  and  then  the  FBI 

22  teletype,  another  copy  of  the  teletype  that  I 
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1  previously  showed  you.    To  cut  through  this  as 

2  briefly  as  possible,  does  this  appear  to  be  Mr. 

3  Mueller  passing  this  package  of  information  on  to  Mr. 

4  Keeney  and  Mr.  Keeney  responding:  I  don't  see  us  as 

5  involved  at  this  point.    Bureau's  position  is 

6  reasonable. 

7  A      Well  it's  as  reasonable  an  inference  from 

8  this  piece  of  paper  as  I  could  make. 

9  Who  is  Jerry  McDowell? 

10  Q      I  know  who  Jerry  McDowell  is,  but  feel 

1 1  free  if  you  would  like.   Actually  my  question  was 

12  going  to  be  this  appears  to  be  Mr.  Keeney  reading  the 

13  FBI  teletype  and  advising  Mr.  Mueller  that  the 

14  Bureau's  position  in  that  is  reasonable. 

15  A      You  know,  there's  some  very  colorftil 

16  testimony  in  1992  about  what  Mr.  Keeney  does  and 

17  doesn't  read  by  Mr.  Margolis.    I  will  not  speculate 

18  what  Mr.  Keeney  does  and  doesn't  read. 

19  Q      So  leaving  aside  Mr.  Keeney's  reading  of 

20  this  or  views  on  this  because  that's  really  not  what 

21  I'm  interested  in  here,  what  I'm  interested  in  are 

22  the  notes  to  Mr.  McDowell  and  to  Mr.  Keeney  who  are 
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1  career  Department  of  Justice  officials  on  10/23,  and 

2  if  you  could  explain  how  that  relates  to  the 

3  instruction  that  1  believe  you  testified  to  from  the 

4  Attorney  General  that  this  be  kept  confidential 

5  within  a  limited  number  of  people. 

6  A      Well  obviously  Mr.  Mueller  chose  to  make 

7  the  circle  larger  than  I  did. 

8  Q      So  do  you  know  whether  Mr.  Mueller  was 

9  given  the  same  instruction  that  you  were  given? 

10  A      I  presume  he  was. 

1 1  Q      The  instruction  that  you  testified  to 

12  previously  was  one  that  was  given  to  you  personally 

13  by  Mr.  Barr;  is  that  correct? 

14  A      That's  correct. 

15  Q      And  was  Mr.  Mueller  present  at  the  time 

16  that  instruction  was  given? 

17  A      Well  we  were  in  Mr.  Barr's  office  alone 

18  and  together  on  a  daily  basis  for  two  years.   I'm 

19  just  not  going  to  be  able  to  help  you  out  with  fixing 

20  that.    I'm  sorry. 

21  Q      Do  you  know  whose  handwriting  this  is? 

22  This  says:  Jerry  McDowell,  FYI. 
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1  A      As  an  amateur  handwriting  compariser  I 

2  would  guess  that  that's  Keeney  routing  a  copy  to 

3  McDowell. 

4  Q      That's  helpful  because  I  was  trying  to 

5  determine  the  sequence  here  because  it  appears  to 

6  have  gone  from  Mueller  to  Keeney. 

7  A      It's  an  inferential  guess. 

8  Q      It's  helpful  nonetheless. 

9  A      Again,  my  responsibility  was  to  exercise 

10  my  judgment,  not  Mr.  Mueller,  not  Mr.  Keeney,  both  of 

1 1  whom  I  respected,  not  Mr.  McDowell,  not  anyone  in  the 

12  Fraud  Section,  not  any  other  U.S.  Attorney  in  the 

13  country  and  not  any  Assistant  U.S.  Attorney.   I  had  a 

14  separate  statutory  responsibility  which  I  was  not 

15  being  allowed  to  carry  out  if  I'm  not  apprised  of 

16  this  referral. 

17  Q      And  recognizing  that  each 

1 8  prosecutor/investigator  makes  his  or  her  own 

19  judgments  as  to  what  course  of  action  is  appropriate, 

20  and  recognizing  that  you  have  no  way  to  know  what  Mr. 

21  Keeney  did  or  didn't  do  with  regard  to  this  document, 

22  I  take  you  would  not  dispute  that  this  appears  to  be 
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1  Mr.  Keeney  assenting  to  the  recommendation  in  the  FBI 

2  memorandum? 

3  A      Mr.  Keeney,  if  he  read  that  document, 

4  could  easily  have  read  that  document,  as  I  suggested 

5  to  you  earlier,  as  reflecting  a  decision  to  do 

6  nothing  prior  to  the  election,  no  more  than  that,  and 

7  if  one  reads  it  in  that  fashion  it  is,  as  Mr.  Keeney 

8  says,  a  perfect  reasonable  position  to  take. 
Q      And  consistent  with  the  direction  that  you 

had  been  given  by  the  Attorney  General,  correct? 

A      Absolutely. 

Q      I'm  still  a  bit  confused  and  perhaps  you 
could  help  me  here,  because  if  the  Attorney  General 
had  directed  you  and  other  senior  officials  at  the 
Department  of  Justice  that  we're  not  taking  any 
action  on  this  matter,  then  I  don't  understand  why  it 
was  necessary  for  others,  including  Mr.  Keeney,  to 
review  it  or  opine  on  it. 

A      Well  you  would  have  to  ask  Mr.  Mueller  why 
he  showed  it  to  Mr.  Keeney. 

Q      You  understand  my  question  though. 

A      And  you'll  have  to  understand  my  answer. 
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Q      So  you  can't  shed  any  further  light  on 
why,  notwithstanding  the  Attorney  General's 
direction,  people  were  evaluating  this? 

A      The  Attorney  General's  direction  is  that 
we  will  do  nothing  out  of  the  ordinary  and  we  will  do 
nothing  to  reflect  an  interest  in  or  involvement  in 
the  matter  by  Main  Justice. 

Mr.  Mueller  reposed  great  confidence  in 
Mr.  Keeney,  as  did  and  would  I,  and,  I  would  not 
quarrel  with  a  decision  by  Mr.  Mueller  to  have  Mr. 
Keeney  look  at  anything  and  be  confident  that  Mr. 
Keeney  would  not  leak  it  and  would  not  broaden  the 
circle.   If  Mr.  Keeney  discussed  with  Mr.  Mueller 
sending  the  matter  to  Mr.  McDowell,  I  don't  know.    If 
Mr.  Mueller  would  have  approved  Mr.  Keeney  sending  it 
to  Mr.  McDowell,  I  would  not  know. 

Q      I'm  not  trying  to  prolong  this,  but  I'm 
still  somewhat  confused  in  that  your  testimony  has 
been  that  the  direction  from  the  Attorney  General 
right  on  down  through  the  other  senior  officials, 
including  yourself,  was  that  this  should  be  handled 
in  the  normal  course  of  business,  this  referral,  and 
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1  that  nothing  out  of  the  ordinary  should  be  done. 

2  A      No,  that's  not  my  testimony. 

3  Q      I  thought  that's  what  you  just  said. 

4  A      No.    It  should  be  handled  in  Little  Rock 

5  and  by  the  FBI  in  the  ordinary  course.   It  wasn't 

6  being  handled  by  me  in  the  ordinary  course.   That  was 

7  the  direction.   The  ordinary  course  was  not  for  us  to 

8  ask  the  Fraud  Section  or  the  Criminal  Division  to 

9  opine  on  anything  having  to  do  with  banks.   That  was 

10  my  job.    If  I  wanted  them  to  advise  me,  they  would 

1 1  advise  me  and  not  Mr.  Mueller.   That  was  the  ordinary 

12  course  of  what  would  occur  in  Washington. 

1 3  Q      And  if  the  ordinary  course  in  Little  Rock 

14  had  been  to  conduct  an  overt  investigation  of  this 

15  matter  with  grand  juries,  subpoenas  being  issued  and 

16  with  witnesses  interviewed  by  FBI  agents,  would  you 

1 7  or  others  in  Washington  have  taken  any  action 

18  considering  the  timing  of  this  matter? 

19  A      No.    We  wouldn't  have  been  able  to  for  the 

20  same  atmospheric  reason.   This  was  not  a  referral 

21  that  I  could  opine  on  before  the  election,  and  after 

22  the  election  it  was  not  a  referral  that  I  could  opine 


1  on,  opine  in  the  sense  of  take  action  on. 

2  Q      So  both  before  and  after  the  election  you 

3  and  the  other  politically  appointed  officials  in 

4  Department  of  Justice  Headquarters  in  Washington,  in 

5  your  view,  couldn't  take  any  action  one  way  or 

6  another  with  regard  to  this  referral? 

7  A      I  didn't  form  an  opinion  as  to  anyone 

8  other  than  Mr.  Barr  and  myself,  and  perhaps  Mr. 

9  Terwilliger  and  Mr.  Mueller,  but  that  would  have  been 

10  my  view.   We  could  not  take  action  or  be  perceived  as 

1 1  taking  action.   Had  the  election  gone  the  other  way  I 

12  would  have  been  expected  to  take  action,  or  at  least 

1 3  be  advised  as  to  why  there  has  been  a  delay  and  to 

14  what,  if  any,  investigative  course  was  deemed 

15  appropriate  by  the  U.S.  Attorney,  by  the  FBI  and  by 

16  the  referring  agency.  That  would  have  been  my  view 

17  of  my  responsibility. 

18  Q      So  the  matter,  in  your  view,  was  to  be 

19  handled  at  the  discretion  of  the  U.S.  Attorney's 

20  Office  in  Little  Rock;  is  that  correct? 

21  A      The  matter  before  the  election  was  to  be 

22  handled  in  the  professional,  appropriate  discretion 
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1  of  the  Little  Rock  U.S.  Attorney's  Office. 

2  Q      Well  professional  and  appropriate 

3  discretion  are  judgments.   Those  aren't  bright  line 

4  tests. 

5  A      Maybe  to  you,  but  to  career  prosecutors 

6  they're  fairly  bright  line. 

7  Q      Well  I  don't  want  to  be  argumentative. 

8  A      Fine. 
Q      I'm  just  trying  to  understand  the  facts  of 

what  happened  here,  because  it  appears  to  me  that  ~ 

A      The  facts  of  what  happened  here,  frankly, 
don't  appear  to  be  in  dispute. 

Q      The  reasons  for  what  happened 
here?teletype 

A      You  will  have  to  ask  Mr.  Banks  for  his 
reasons  for  doing  or  not  doing  what  her  perceived  to 
be  his  job.    I  believe  we've  covered  my  view  of 
whether  he  did  his  job  in  the  manner  I  expected  it  to 
be  done. 

Q      No,  I'm  focusing  on  what  was  done  at  the 
Department  of  Justice  Headquarters  in  Washington. 

A      At  the  Department  of  Justice  Headquarters 


1  in  Washington  I  knew  the  assistants  and  the  agents 

2  working  any  number  of  specific  sensitive  referrals. 

3  I  knew  their  investigative  game  plans,  I  knew  their 

4  investigative  results,  I  knew  their  proposed 

5  indictments,  their  proposed  civil  actions  and  their 

6  proposed  joint  activity  with  the  regulatory  agencies. 

7  This  is  a  referral  that  I  in  the  ordinary  course 

8  would  have  monitored  in  that  fashion.   The  Attorney 

General  and  I  chose  not  to  do  that  because  of  the 

political  atmosphere  at  the  time.    I  believe  to  this 

day  that  that  was  an  appropriate  professional  and 

responsible  decision. 

Q      Including  directing  the  FBI  in  Little  Rock 
to  take  steps  that  hadn't  previously  been  taken? 

A      I  didn't  direct  the  FBI  in  Little  Rock  to 
take  steps.   I  directed  the  FBI  in  Washington  to  do 
that  which  appropriate  and  normal.   It  is  normal  for 
the  FBI  SAC  to  have  access  to  referral  information. 
It  was  not  Mr.  Banks'  discretion  to  make  it  abnormal. 

Q      Is  it  normal  for  the  FBI  Headquarters  in 
Little  Rock  to  direct  the  SAC  in  a  district  to 
conduct  a  preliminary  inquiry  and  respond  within  one 
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1  week?  Is  that  your  testimony  that  that's  normal? 

2  A      There  are  any  number  of  instances  in  which 

3  FBI  Headquarters  directed  FBI  field  offices  to 

4  respond  on  timetables  FBI  Headquarters  set  for  its 

5  reasons  or  mine  on  particular  matters. 

6  Q      But  with  regard  to  RTC  criminal  referrals, 

7  which  I  understand  were  one  of  your  specific 

8  responsibilities,  was  it  normal  for  FBI  Headquarters 

9  to  direct  an  FBI  field  office  to  respond  within  one 

10  week  with  a  plan  of  investigative  action? 

11  A      I  can't  tick  off  the  number  of  times,  but 

12  I  know  that  on  at  least  one  and  probably  more 

13  occasions  we  set  very  short  deadlines  for  responding 

14  on  the  investigative  merits  of  particular  allegations 

15  or  particular  proposals  by  the  FBI  or  by  U.S. 

16  Attorney's  Offices. 

1 7  There  were  any  number  of  cases  that  were 

18  in  controversy  over  time,  and  there  were  any  number 

19  of  cases  that  I  had  been  approached  by  regulatory 

20  agencies  complaining  about  inaction  where   I  would  go 

21  to  the  FBI  and  say  track  this  down,  and  they  would 

22  track  it  down,  and  that  was  the  whole  point  of 

124 

1  establishing  the  statute  because  Congress  believed 

2  that  the  U.S.  Attorney's  Offices  and  the  FBI  were  not 

3  being  adequately  responsive  to  the  regulatory 

4  agencies.   So  they  created  a  position  whose  job  it 

5  was  to  both  professionally  monitor  the  cases  and  to 

6  make  sure  that  the  regulatory  agencies  were 

7  adequately  serviced. 

8  So  if  you're  asking  me  do  I  think  we 

9  carried  out  our  responsibilities  professionally,  yes. 

1 0  I  made  sure  that  more  than  adequate  resources  were 

1 1  devoted  to  a  highly  questionable  series  of 

12  allegations  relating  to  the  Silverado  Bank 

13  investigation.   I  made  sure  that  any  number  of 

14  resources  were  devoted  to  investigations  having  to  do 

1 5  with  Charles  Keating  and  David  Paul  and  Tom  Spiegal 

16  and  any  number  of  bankrupt  institutions  around  the 

1 7  country  that  were  brought  to  my  attention  whether  by 

18  Al  Bum  or  Harris  Weinstein  in  their  capacities  at 

19  their  respective  agencies,  or  by  Jerry  Jacobs  at  the 

20  RTC.   That  was  my  job  and  I  carried  it  out  in  a 

21  professional  and  appropriate  fashion. 

22  If  I  had  carried  this  particular  instance 
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1  out  in  an  inappropriate  fashion  I  would  have  leaked 

2  it  to  the  media  as  I  was  in  daily  contact  with 

3  reporters  on  various  other  issues.    I  reject  out  of 

4  hand  any  assertion  that  an  inquiry  by  me  regarding 

5  this  or  a  direction  by  me  regarding  this  could  be 

6  inappropriate  as  a  matter  of  law  given  what  my 

7  statutory  responsibilities  were. 

8  MR.  COLE:    I  don't  have  any  ftirther 

9  questions. 

10  MR.  GICALE:    I  don't  have  anything 

1 1  ftirther. 

12  (Whereupon,  at  5:58  o'clock  p.m.  the 

13  deposition  of  Ira  H.  Raphaelson  concluded.) 
14 

1 5  

16  IRA  H.  RAPHAELSON 

17 
18 
19 
20 
21 
22 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER 


I,   MARY  C.  SIMONS ,  the  officer 

before  whom  the  foregoing  deposition  was  taken,  do  hereby 
certify  that  the  witness  whose  testimony  appears  in  the 
foregoing  deposition  was  duly  sworn;  that  the  testimony  of 
said  witness  was  taken  in  shorthand  and  thereafter  reduced 
to  typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
in  the  outcome  of  this  action. 


carjL^Public  in 


'I'-^yyn , 


NotarjL^Public  in  and  for  the 
District  of  Columbia 


My  Commission  Expires      SEPTEMBER  1,  1999 
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1  PROCEEDINGS 

2  Whereupon, 

3  ELLEN  B.  KULKA 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  BARTOLOMUCCI: 

8  Q      Ms.  Kulka,  thank  you  for  coming  here 

9  today.   You  have  just  been  sworn  in.    Before  the 

10  questioning  begins,  there  are  some  preliminary 

1 1  matters  which  I  need  to  read  for  the  record,  and  to 

12  inform  you. 

13  This  deposition  is  being  conducted  pursuant 

14  to  Senate  Resolution  120.    That  resolution 

15  establishes  a  special  committee  administered  by  the 

16  Banking  Committee  to  investigate  Whitewater 

17  Development  Corporation  and  certain  other  related 

18  matters.  The  matters  within  the  scope  of  the 

19  resolution  will  be  the  subject  of  today's 

20  deposition. 

21  The  deposition  is  being  conducted  in 

22  advance  of  public  hearings  to  be  held  sometime  next 


4898 


1  month  and  thereafter.  You  may  or  may  not  be  called 

2  to  testify  at  those  hearings. 

3  I  will  be  asking  you  questions  under  oath. 

4  If  you  don't  understand  a  question,  please  let  me 

5  know  and  I  will  rephrase  it.   And  if  at  any  time  you 

6  need  a  break,  again,  let  me  know  and  we  will  take 

7  one. 

8  The  stenographer  will  prepare  a  record  of 

9  the  questions  and  answers.   The  deposition  will  be 

10  treated  as  committee  confidential  until  the 

1 1  commencement  of  the  hearings.   Prior  to  the  hearings, 

12  you  will  receive  a  letter  from  the  committee 

13  informing  you  that  you  may  come  to  the  Senate  to 

14  review  the  transcript  of  your  deposition  and  make 

15  note  of  any  corrections  for  transcription  on  an 

16  errata  sheet. 

17  If  you  are  called  to  testify  at  the  public 

18  hearings,  you  will  be  permitted  to  have  a  copy  of 

19  your  deposition  transcript  four  days  in  advance 

20  thereof.   You  may  be  and  are  represented  by  counsel 

21  today. 

22 Could  counsel  please  give  his  name  for  the 

1  record. 

2  MR.  ULWICK:    My  name  is  Jim  Ulwick, 

3  U-I-w-i-c-k,  with  the  law  firm  of  Kramon  &  Graham. 

4  MR.  ST.  CLAIR:    My  name  is  Munsell 

5  St.  Clair.    I  am  an  attorney  for  the  Resolution  Trust 

6  Corporation.   Ms.  Kulka  and  other  witnesses  are 

7  appearing  because  of  a  request  of  the  Senate  special 

8  committee  for  depositions  of  present  and  former 

9  employees  of  the  RTC.   The  RTC  is  not  waiving  any 

10  applicable  privileges  as  a  result  of  Ms.  Kulka  or 

1 1  other  employees  or  former  employees  appearing  and 

12  answering  questions  at  these  depositions. 

13  BY  MR.  BARTOLOMUCCI: 

14  Q      I  will  also  note  for  the  record  that  any 

15  objections  to  questions,  to  the  form  of  questions, 

16  will  be  noted  for  the  record.   Counsel  is  entitled  to 

17  object  on  grounds  of  privilege  or  scope,  and  the 

18  committee  chairman  may  rule  on  any  objections  if  you 

19  refuse  to  answer  a  question. 

20  Would  you  please  provide  your  full  name  for 

21  the  record? 

22  A      Ellen  B.  Kulka. 
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1  Q      And  can  you  provide  us  with  an  address 

2  where  we  can  contact  you  in  the  next  few  months? 

3  A      You  can  reach  me  care  of  my  attorney,  James 

4  Ulwick,  Kramon  &  Graham,  in  Bahimore. 

5  MR.  BARTOLOMUCCI:    The  address  there? 

6  MR.  ULWICK:   Kramon  &  Graham,  1  South 

7  Street,  Baltimore,  Maryland  21202.   410-752-6030. 

8  BY  MR.  BARTOLOMUCCI: 
Q      Ms.  Kulka,  you  were  general  counsel  of  the 

RTC  in  1994? 

A      That's  correct. 

Q      And  at  some  point  you  left  that  position? 

A      That's  correct. 

Q      When  did  you  leave  that  position? 

A      I  believe  my  official  last  day  was  July  7, 
1995. 

Q      Was  your  departure  precipitated  by  the 
winding  up  of  the  RTC's  activities? 

A      No. 

Q      Can  you  tell  us  why  you  did  leave? 

A      I  decided  that  1  had  served  as  long  as  I 
cared  to,  and  had  been  productive  for  me  in  the 

organization,  and  I  wished  to  take  some  personal 
time. 

Q      Am  I  correct  that  you  began  serving  as 
general  counsel  in  January  of  '94? 

A      That's  correct. 

Q      January  17th? 

A      That's  correct. 

Q      And  where  were  you  before  you  took  that 
position? 

A      I  was  regional  counsel  in  the  northeast  of 
the  Office  of  Thrift  Supervision. 

Q      Who  formally  hired  you  as  general  counsel 
of  the  RTC? 

A      Roger  Altman. 

Q      And  did  you,  in  terms  of  the  chain  of 
command,  did  you  report  to  Mr.  Altman  during  your 
time  as  general  counsel? 

A      Yes. 

Q      Was  there  anyone  in  between  you  and 
Mr.  Altman? 

A      Well,  it  was  not  clear,  because  the 
position  of  deputy  CEO  had  been  created  by  ~  the 
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1  Completion  Act  on  December  17th,  1993  created  a 

2  position  that  was  occupied  by  someone  commencing 

3  January  4th.   And  there  was  ~  it  was  not  clear 

4  whether  general  counsel  would  be  reporting  to  deputy 

5  or  the  actual  CEO  and  the  actual  reporting  structure 

6  reflected  the  report  to  the  actual  CEO.    So  I  would 

7  say  I  reported  to  both  of  them,  but  officially,  on 

8  the  record,  I  reported  to  Roger  Altman. 

9  Q      Who  was  the  deputy  CEO  in  1994? 

10  A      John  E.  Ryan. 

1 1  Q      Ms.  Kulka,  did  there  come  a  time  in  1994 

12  when  the  RTC's  Inspector  General's  Office,  became 

13  involved  in  an  investigation  regarding  contacts 

14  between  the  RTC  and  the  Treasury  Department  and  the 

15  White  House? 

16  A      Yes. 

17  Q      Can  you  tell  us  when  the  IG's  office  became 

18  so  involved? 

19  A      Well,  I  am  not  sure  exactly  when  it  became 

20  involved,  other  than  to  say  that  Secretary  Bentsen 

21  sent  a  letter  to  Mr.  Ryan  on  June  30,  1994,  asking 

22  for  the  RTC's  IG  to  participate  in  an  investigation 

1  that  Treasury  IG  was  conducting  on  behalf  of  the 

2  Office  of  Government  Ethics  into  those  contacts.  So 

3  I  don't  know  if  they  became  involved  before  that  or 

4  after  that. 

5  Q      Can  you  explain  for  me  the  relationship 

6  between  the  general  counsel's  office  and  the 

7  Inspector  General  within  the  RTC? 

8  A      I  don't  know  that  there  is  a  special 

9  relationship  between  the  general  counsel's  office  and 

10  the  Inspector  General.  The  general  counsel's  office 

1 1  provides  all  of  the  legal  services  for  the  Resolution 

12  Trust  Corporation  and  the  Inspector  General  functions 

1 3  pursuant  to  the  Inspector  Generals  Act  with  respect 

14  to  all  of  the  activities  of  the  RTC. 

15  Q      Let  me  focus  the  question  a  little  more. 

16  Are  the  two  formally  separate  groups  within 

17  the  RTC? 

18  A      Yes. 

19  Q      Who  would  the  Inspector  General  report  to? 

20  A      The  CEO. 

21  Q      So  no  one  within  the  Inspector  General's 

22  Office  would  report  to  anyone  in  the  general 
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11 
counsel's  office  and  vice  versa? 

A      That's  correct. 

Q      What  was  the  involvement  of  the  general 
counsel's  office  in  that  investigation,  if  any? 

A      Well,  there  were  a  number  of  people  who 
were  employed  within  the  general  counsel's  office  who 
gave  depositions,  I  believe.   Documents  were  produced 
at  the  request  of  the  Inspector  General  by  general 
counsel's  office,  and  the  Inspector  General 
propounded  a  number  of  questions  that  were 
characterized  as  legal  in  nature  but  they  were  not 
necessarily  all  legal,  and  asked  for  a  response  from 
the  general  counsel's  office  which  was  provided.   So 
I  think  that's  the  basic  role  the  general  counsel's 
office  played. 

Q      But  in  terms  of  actually  doing  the 
investigation  and  uncovering  the  facts,  that  was  the 
bailiwick  of  the  Inspector  General's  Office? 

A      Yes. 

Q      Do  you  recall  sending  a  letter  to  Dennis 
Foreman  on  June  14,  1994,  or  thereabouts? 

A      I  recall  sending  some  letters  to  Dennis 

12 
Foreman  in  the  spring  but  I  would  have  to  see  the 
letters  to  know  the  dates  that  they  were  sent. 

Q      I  am  going  show  the  witness  a  document 
which  is  numbered  015225  and  actually  that  number 
refers  to  a  fax  transmittal  cover,  and  then  a 
separate  document  begins  on  015226.   And  it  is  a 
letter  from  Ms.  Kulka  to  Dennis  Foreman,  dated  June 
14,  1994.    I  am  providing  that  to  the  witness.   Take 
a  moment,  if  you  would,  just  to  look  it  over. 

Does  seeing  this  document  refresh  your 
recollection  about  it? 

A      It  refreshes  my  recollection  that  it  was 
dated  June  14,  1994. 

Q      Can  you  tell  us  why  you  sent  this  letter? 

A      As  I  recall,  one  of  the  attorneys  in  the 
general  counsel's  office  of  Treasury  had  called, 
either  me  or  someone  on  my  staff,  some  weeks  before, 
to  say  that  some  documents  that  had  been  provided 
pursuant  to  Mr.  Fiske's  subpoenas  the  prior  spring, 
early  spring,  were  to  be  provided,  I  believe,  to  the 
White  House,  and  that  some  of  those  documents  were 
RTC  documents  or  arguably  RTC  documents,  and  that  we 
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1  might  want  to  look  at  some  of  them.   So  I  think  that 

2  this  was  part  of  the  dialogue  that  continued  from 

3  that  time. 

4  Q      I  am  going  to  read  to  you  a  part  of  the 

5  letter  which  appears  on  page  3.    The  first  ftill 

6  paragraph  says  "you  are  hereby  formally  notified  that 

7  any  disclosure  to  the  White  House  of  documents  which 

8  are  RTC  documents  is  unauthorized,  and  may  jeopardize 

9  the  RTC's  ability  to  protect  our  investigation,  our 

10  deliberative  processes,  the  attorney-client 

1 1  relationship  and  the  privacy  of  third  parties." 

12  I  take  it  this  ties  into  what  you  just  said 

1 3  about  the  concern  about  potential  releasing  of 

14  documents  to  the  White  House? 

15  A      It  certainly  is  part  of  what  we  were 

16  discussing  in  the  letter  and  the  phone 

1 7  conversations. 

18  Q      Does  this  letter  relate  in  any  way  to  the 

19  IG  investigation  of  the  White  House-Treasury  RTC 

20  contacts  that  we  were  talking  about  previously? 

21  A      I  really  don't  know. 

22 Q      You  hadn't  written  it  in  connection  with 


1  that  investigation? 

2  A      As  I  told  you,  I  was  unaware  that  there  was 

3  such  an  investigation  until  I  saw  Secretary  Bentsen's 

4  letter  that  was  dated  June  30th. 

5  Q      June  30th,  okay. 

6  Did  there  come  a  time  when  you  learned  that 

7  transcripts  of  depositions  taken  of  RTC  personnel  by 

8  RTC  IG  investigators  had  been  turned  over  to  the 

9  White  House? 

10  A      Yes,  but  those  depositions  were  taken  by  a 

1 1  combination  of  Treasury  IG  and  RTC  IG  staff. 

12  Q      When  did  you  learn  that  such  a  disclosure 

13  to  the  White  House  had  occurred? 

14  A      I  believe  that  it  was  the  Thursday 

15  immediately  before  the  commencement  of  hearings  on 

16  the  Whitewater  matter  by  the  Senate  in  August  of 

17  19  -  or  end  of  July  of  1994. 

18  Q      How  did  you  find  out  about  it? 

19  A      I  got  a  call  from  Pat  Black  who  is  the 

20  counsel  to  the  Inspector  General  of  the  RTC. 

21  Q      Pat  was  involved  in  the  investigation  on 

22  the  IG  side? 


14 
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A      Presumably  so. 

Q      And  what  did  she  tell  you,  in  this  call? 

A      If  I  recall  correctly,  her  major  purpose  in 
the  call,  I  believe,  was  to  advise  me  that  the 
Inspectors  General  were  preparing  to  release  all  of 
the  deposition  testimony  taken  from  RTC  witnesses,  as 
well  as  other  witnesses,  for  public  view  the 
following  day,  prior  to  the  Senate  hearings.   And  in 
the  course  of  her  discussion  with  me,  she  noted  that 
the  material  had  been  released  to  White  House. 

Q      What  was  your  reaction  upon  hearing  that? 

A      I  was  extremely  agitated. 

Q      What  was  the  reason  for  your  agitation? 

A      I  did  not  think  that  information  given  by 
RTC  personnel  who  were  involved  with  the  RTC's 
investigation  should  be  delivered  to  any  third 
parties  without  the  consent  of  the  RTC. 

Q      Is  that  because,  in  your  mind,  some  of  what 
was  contained  in  those  transcripts  was  confidential 
information? 

A      I  think  it's  partially  that,  but  it  is,  of 
course,  the  whole  issue  of  RTC  documents  and  RTC 


information  being  the  property  of  the  RTC  and 
shouldn't  be  cavalierly  handled  by  other  people.   And 
that  the  RTC  should  have  control  over  that 
information  is  an  important  principle,  as  far  as  I  am 
concerned. 

Q      What  did  Pat  tell  you,  Ms.  Black,  what  did 
she  tell  you  about  how  the  release  of  the  information 
had  occurred? 

A      Well,  I  think  she  indicated  that  it  had 
been  primarily  a  decision  of  the  Treasury's  IG  to  do 
that. 

Q      Did  she  say  who  in  the  Treasury's  IG  office 
had  made  that  decision? 

A      I  don't  recall  her  saying  so. 

Q      Did  Ms.  Black  say  whether  ~  what  her 
involvement  in  the  release  was,  if  any,  the  release 
of  the  information? 

A      Well,  I  think  then  and  later  in  the  day  she 
tried  to  indicate  to  me  that  it  wasn't  her  decision. 

Q      So  she  was  telling  you  that  Treasury  had 
done  that.  Treasury  IG's  office  had  done  that  on  its 
own? 
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1  A      Well,  whatever  I  said  before,  I  think  is 

2  basically  what  she  indicated  to  me. 

3  Q      What  did  you  do,  if  anything,  upon  learning 

4  this  information  had  been  turned  over  to  the  White 

5  House  in  an  attempt  to,  you  know,  remedy  the  problem 

6  or  take  steps  to  combat  it?   Did  you  take  any  action, 

7  any  response  to  it,  other  than  to  be  outraged? 

8  A      I  demanded  a  meeting  with  the  Inspector 

9  General  from  the  Treasury,  the  Inspector  General  from 

10  the  RTC  and  the  counsel  for  each  of  them. 

11  Q      And  was  such  a  meeting  held? 

12  A      Yes. 

13  Q      When  was  it  held? 

14  A      It  was  held  the  morning  of  the  same  day 

15  that  I  got  the  call  from  Ms.  Black. 

16  Q      This  is  that  same  Thursday  prior  to  the 

1 7  start  of  the  Senate  hearings? 

18  A      Yes. 

19  MR.  BARTOLOMUCCl:    Would  you  read  back  to 

20  me  the  answer  about  who  was  there. 

21  (The  reporter  read  the  record  as  requested.) 

22 BY  MR.  BARTOLOMUCCl: 

18 

1  Q      When  that  meeting  took  place,  in  fact,  was 

2  the  IG  Treasury,  IG  RTC,  were  they  both  present? 

3  A      Yes. 

4  Q      And  who  else  actually  attended  that 

5  meeting? 

6  A      I  am  not  sure  I  remember  everybody  who  was 

7  there  at  this  point,  but  Bill  Collishaw  attended  and 

8  I  believe  Jack  Binkley  was  there. 

9  Q      Who  were  they? 

10  A      Well,  Bill  Collishaw  is  presently  the 

1 1  general  counsel  of  the  Resolution  Trust  Corporation. 

12  And  Jack  Binkley  is  an  attorney,  I  don't  remember  his 

13  title,  on  the  staff  of  general  counsel's  office. 

14  Q      Do  you  remember  what  their  positions  were 

15  at  the  time  of  that  meeting? 

16  A      I  think  that  Bill  was  the  assistant  general 

17  counsel  for  corporate  affairs  on  my  staff,  and  Jack 

1 8  was  an  attorney  in  that  office,  as  he  continues  to 

19  be,  dealing  with  issues  like  FOIA  requests  and  other 

20  confidentiality,  release  of  information,  document 

2 1  requests. 

22  Q      And  who  were  their  respective  Inspector 
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1  Generals  at  that  time? 

2  A      Well,  I  can't  remember  the  names  of  the 

3  people  at  the  Treasury  so  whoever  it  was,  it  was,  and 

4  1  don't  think  they  are  the  same  people  who  serve 

5  now. 

6  But,  1  believe  that  the  Inspector  General 

7  of  the  RTC,  who  was  Jack  Adair,  continues  to  be  Jack 

8  Adair,  and  that  Pat  Black  was  his  counsel  and 

9  continues  to  be  his  counsel. 

10  Q      Was  Pat  Black  at  this  meeting? 

11  A      Yes. 

12  Q      What  was  said  at  the  meeting?  You  can 

13  start  with  what  you  said. 

14  A      I  really  don't  remember  the  specific  words 

15  but  I  was  very,  very  exercised.  And  I  think,  true  to 

16  my  reputation,  1  made  it  very  clear  that  I  thought 

17  everybody's  behavior  in  the  matter  had  been  highly 

18  inappropriate,  in  many  more  words  than  that. 

19  Q      Did  Mr.  Adair  share  that  view? 

20  A      Mr.  Adair,  I  think,  if  he  said  anything, 

21  said  virtually  nothing. 

22 Q      How  about  the  Treasury  IG? 


1  A      Similarly. 

2  Q      Was  there  any  discussion  at  that  meeting 

3  about  how  this  relejise  had  happened? 

4  A      I  don't  recall  there  being  a  discussion  as 

5  to  how  it  had  happened. 

6  Q      Let  me  rephrase  that. 

7  Was  there  a  discussion  at  that  meeting 

8  about  who  had  disclosed  the  transcripts? 

9  A      1  think  it  was  my  clear  understanding  from 

10  the  meeting  that  the  Treasury  IG  had  authorized  the 

1 1  release.  His  general  counsel,  I  think,  indicated 

12  that  that  was  the  case. 

13  Q      That  the  IG,  himself - 

14  A      Who  worked  with  or  for  or  represented  the 

1 5  IG.   But  it  was  my  ~  or  else  I  gleaned  that  just 

16  from  the  context.   I  don't  remember  specific  touching 

1 7  on  it,  but  the  documents  were  under  the  control  of 

18  the  IG  of  the  RTC  and  the  IG  of  Treasury.   And  1 

19  don't  recall  anyone  saying  that  anyone,  other  than 

20  those  people,  were  responsible  for  their  custody  and 

2 1  control. 

22  And  whether  I  came  to  the  conclusion,  based 
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1  on  the  prior  statement  that  Pat  Black  had  made  to  me, 

2  or  further  comments  at  the  meeting,  that  it  was  the 

3  Treasury  IG,  or  it  was  actually  stated,  I  don't 

4  remember  clearly,  but  the  clear  import  of  the  meeting 

5  was  that  it  had  been  the  Treasury  IG's  decision.   I 

6  thought  and  they  thought  that  was  a  perfectly 

7  appropriate  reasonable  decision.   So  that's  the 

8  thrust,  I  think,  of  the  meeting  on  that  subject. 

9  Q      So  at  the  meeting  they  defended  the 

10  decision  as  appropriate  and  reasonable? 

1 1  A      Yes,  yes. 

12  Q      Did  they  explain  why  they  thought  it  was 

13  appropriate  and  reasonable? 

14  A      Well,  I  think  their  counsel  suggested  that 

15  it  was  all  within  the  government  and  that  the 

16  privileges  were  not  waived  when  they  were  delivered 

17  to  other  government  agencies. 

18  Q      Weren't  White  House  officials  objects  of 

19  the  investigation,  at  least  in  parts? 

20  A      I  think  the  people  who  commissioned  the 

21  IG's  investigation  would  know  better  about  who  the 

22  objects  were  than  I  would. 

22 

1  Q      Is  it  your  understanding  that  they  were  or 

2  were  not? 

3  A      My  understanding  is  that  they  were  looking 

4  into  contacts  between  RTC  and  Treasury,  and  RTC  and 

5  the  White  House,  and  Treasury  and  the  White  House, 

6  and  so  forth.    That's  what  my  understanding  was.   No 

7  one  ever  shared  with  me  the  objects  of  the 

8  investigation.   The  IG  did  not  discuss  them. 

9  MR.  ULWICK:    I  think  probably  a  better  word 

10  would  be  subjects. 

1 1  THE  WITNESS:    Subjects. 

12  MR.  KRAVITZ:    I  think  it's  only  fair  to 

13  tell  Ms.  Kulka,  and  this  is  all  public  record,  that 

14  the  instructions  from  Mr.  Bentsen  to  the  OGE  were  to 

1 5  evaluate  the  ethical  propriety  or  impropriety  of 

16  conduct  by  Treasury  Department  employees  only. 

17  MR.  BARTOLOMUCCI:   Neal,  I  think  we  can  get 

18  into  that  in  your  questioning  if  you  want. 

19  MR.  KRAVITZ:    My  point  is  I  don't  think  it 

20  is  fair  to  ask  her  what  her  understanding  is,  which 

21  you  did.    I  don't  think  it  is  fair  to  imply  the 

22  opposite  of  what  you  know  to  be  true  to  her  as  a 
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1  fact. 

2  MR.  BARTOLOMUCCI:    I  don't  think  I've 

3  implied  anything  of  the  sort. 

4  BY  MR.  BARTOLOMUCCI: 

5  Q      At  that  meeting,  was  there  any  discussion 

6  about  who  in  the  White  House  receive  the  information? 

7  A      Again,  I  don't  know  if  it  was  at  that 

8  meeting,  before  that  meeting,  or  after  that  meeting, 

9  but  my  understanding  has  consistently  been  that  it 

10  went  to  Lloyd  Cutler  or  members  of  his  staff. 

11  Q      Do  you  remember  who  told  you  that  or  how 

12  you  came  to  learn  that  fact? 

13  A      I  just  told  you  that  I  don't  remember. 

14  Q      Did  there  come  a  time  at  which  it  appeared 

15  that  unredacted  transcripts  of  the  depositions  taken 

16  were  going  to  be  released  to  the  Office  of  Government 

17  Ethics? 

18  A      I  don't  believe  the  issue  of  what  was 

19  released  to  the  Office  of  Government  Ethics  ever  came 

20  up. 

21  Q      Do  you  recall  a  meeting  held  on  July  28,  or 

22  thereabout,  that  you  attended,  during  which  an  issue 

24 

1  for  discussion  was  whether  transcripts  would  be 

2  disclosed  in  an  unredacted  fashion? 

3  A      First  of  all,  I  don't  know  what  day  July  28 

4  was.   It  may  have  been  the  meeting  that  I  am  speaking 

5  of,  that  may  have  been  July  28.   I  would  need  a 

6  calendar  and  if  you  could  provide  me  with  one  and  I 

7  could  look  at  the  dates  we  all  understand  the 

8  hearings  were  and  I  could  count  back  to  the  Thursday 

9  before. 

10  MR.  KRAVITZ:   I  can  tell  you  as  a  matter  of 

1 1  record  the  hearings  began  on  Friday  July  29,  1 994,  so 

12  it  appears  July  28  would  be  the  Thursday  before  that. 

13  THE  WITNESS:   Then  it  could  have  been  the 

14  meeting  which  you  are  talking  about.   When  you  say 

15  "disclosed,"  I  don't  know  what  you  mean  by 

16  "disclosed,"  whether  you  were  specific  disclosure  in 

17  mind.    I  would  be  happy  to  respond  if  you  can  tell  me 

18  what  you  mean. 

19  BY  MR.  BARTOLOMUCCI: 

20  Q      Let  me  ask  you  this:   After  you  had  learned 

21  about  the  disclosure  of  the  transcripts  to  the  White 

22  House,  did  you  only  attend  one  meeting  in  which  that 
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1  issue  was  discussed? 

2  A      Are  you  referring  to  one  meeting  with  the 

3  Inspector  Generals? 

4  Q      Well,  let's  start  with  that. 

5  A      Yes. 

6  Q      Did  you  attend  any  other  meetings? 

7  A      Well,  I  am  sure  I  had  a  number  of  meetings 

8  within  the  RTC  about  this  issue,  but  I  couldn't 

9  pinpoint  them  for  you  at  this  point. 

10  Q      At  this  same  meeting,  with  the  Inspector 

1 1  Generals,  was  the  issue  of  redaction  of  the 

12  transcripts  discussed? 

13  A      Yes. 

14  Q      Why  was  that  being  discussed? 

15  A      Because  I  was  advised,  as  I  think  I 

16  informed  you  from  the  phone  call  that  Pat  Black  had 

17  made  to  me,  that  it  was  the  intention  of  both  of  the 

18  Inspectors  General  to  release  the  transcripts  of 

19  depositions  to  the  public  at  large. 

20  Q      And  you  expressed  a  view  on  that  ~ 

21  A      Yes. 

22 Q      --  subject  at  the  meeting? 

26 

1  A      Yes. 

2  Q      What  was  your  view? 

3  A      Well,  if  you  tell  me  what  that  means,  I 

4  will  tell  you  what  my  view  was. 

5  Q      About  the  disclosure  to  the  public  at 

6  large? 

7  A      I  thought  that  it  was  extremely 

8  disappointing  in  terms  of  the  mission  of  the  RTC,  and 

9  very  disappointing  in  terms  of  the  reliance  that  the 

10  staff  of  the  RTC  had  placed  on  the  IG  when  the 

1 1  various  members  of  the  staff  had  testified,  because 

12  they  made  assumptions  about  the  fact  that  the 

13  information  they  had  would  be  confidential.  And  I 

14  thought  it  would  have  an  extraordinary  deleterious 

15  effect  on  the  ability  of  the  IG  to  get  people  to 

16  cooperate  as  willingly  in  the  future  if  they  used 

17  information  in  the  fashion  that  they  were 

1 8  contemplating  using  it. 

19  And  finally,  I  thought  that  it  could 

20  seriously  negatively  impact  the  preservation  of  the 

21  RTC's  privileges  and  confidentiality  with  respect  to 

22  its  investigation  into  the  Madison  Guaranty  Savings  &. 
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1  Loan  matter. 

2  Q      Am  I  correct  in  understanding  that  at  that 

3  meeting  you  attempted  to  persuade  the  IGs  not  to 

4  release  the  transcripts  publicly  at  all? 

5  A      Yes. 

6  Q      But  you  weren't  successful  in  that  effort? 

7  A      That's  correct. 

8  Q      But  an  agreement  was  reached  to  redact 

9  certain  portions  of  it? 

10  A      No. 

1 1  Q      The  transcripts  were  not  redacted? 

12  A      The  transcripts  were  redacted. 

13  Q      But  subsequently  disclosed  in  an  unredacted 

14  fashion? 

15  A      I  don't  believe  that  that's  the  case  with 

16  respect  to  the  public.    I  think  ~  my  understanding 

17  is  —  though  I  never  control  the  process  so  1  have  no 

18  idea  —  that  with  respect  to  the  public  they  were 

19  disclosed  in  a  redacted  fashion.    Whether  they  were 

20  disclosed  to  Congress  in  a  redacted  fashion,  I  have 

21  no  idea. 

22 Q      What  sort  of  input  did  you  have  in  terms  of 


1  what  was  going  to  be  redacted? 

2  A      I  left  two  members  of  the  RTC  staff,  one 

3  of  —  one  attorney  on  my  staff  and  a  representative 

4  of  the  Office  of  Congressional  Affairs  at  the  Office 

5  of  the  Inspector  General  that  day,  reviewing  the 

6  depositions  to  see  if  they  could  mark  those  areas 

7  that  they  felt  required  redaction  the  most,  and  they 

8  so  indicated  after  going  through  the  deposition 

9  transcripts. 

10  Q      Did  you  read  any  of  the  transcripts? 

11  A      After  they  were  made  public,  I  read  several 

12  of  them. 

13  Q      But  you  hadn't  before  July  28  or 

14  thereabout? 

15  A      I  had  never  been  offered  the  opportunity  to 

16  do  so  and  I  never  saw  them  before  then. 

17  Q      Were  your  concerns  about  keeping  the 

1 8  information  contained  in  the  transcripts 

19  confidential?  Was  that  concern  connected  to  any 

20  specific  information,  or  was  it  a  general  concern 

21  about  keeping  RTC  information  confidential? 

22  A      It  was  a  general  concern. 
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1  Q      There  wasn't  any  particular  information 

2  that  you  were  concerned  about? 

3  A      Well,  I  didn't  know  what  other  people  had 

4  said  in  their  depositions.    I  only  knew  what  I  had 

5  said  and  I  hadn't,  I  don't  believe  at  that  time,  had 

6  reviewed  my  own  transcript  so  I  wasn't  able  to  focus 

7  on  anything  specific.   My  concerns,  therefore,  were 

8  general. 

9  Q      At  the  July  28th  meeting,  was  Francine 

10  Kemer  present  at  that  meeting? 

11  A      I  believe  you  have  supplied  the  name  of  the 

12  counsel  to  the  Inspector  General  of  the  Treasury  and 

13  that  she  was,  in  fact,  the  person  there  representing 

14  Treasury. 

15  Q      Okay.    In  July  of  1994,  did  you  have  a 

16  conversation  with  Mr.  Altman  about  this 

17  investigation? 

18  A      I  don't  think  I  have  spoken  to  Mr.  Altman 

19  since  March  of  1994. 

20  Q      You  don't  think  that  any  time  in  July  you 

21  had  a  conversation  with  him,  July  of  '94? 

22 A      I  think  I  just  answered  that  question. 


1  Q      I  am  just  trying  to  confirm  that  that's  to 

2  the  best  of  your  recollection. 

3  A      That's  the  best  of  my  recollection. 

4  Q      Did  you  ever  have  a  discussion  with  him 

5  about  the  contacts  investigation  that  we  have  been 

6  talking  about? 

7  A      I  have  not  spoken  to  him  since  March  of 

8  1994.    I  didn't  learn  of  such  an  investigation  until 

9  June  30  of  1994,  so  my  answer  is  no. 

10  Q      Did  anyone  on  his  staff  communicate  to  you 

1 1  about  the  subject  of  the  investigation? 

12  A      I  don't  know  who  Mr.  Altman  has  on  his 

13  staff,  so  I  am  unaware  of  anyone  talking  to  me  about 

14  that  from  his  staff. 

15  MR.  ULWICK:    When  you  say  "his  staff,"  he 

16  had  resigned  at  that  point  in  time,  so  maybe  he  had 

17  staff  in  private  practice  but  he  wasn't  in  Treasury 

18  at  that  time  anymore. 

19  MR.  KRAVITZ:    July  '94. 

20  MR.  ULWICK:   Yes. 

21  THE  WITNESS:    I  think  he  was  at  Treasury 

22  but  he  was  no  longer  the  CEO  of  the  RTC. 
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1  MR.  KRAVITZ:   That's  my  understanding.   I 

2  was  going  to  suggest,  if  you  have  a  document  that 

3  would  refresh  Ms.  Kulka's  memory  about  this,  you  show 

4  it  to  her. 

5  MR.  BARTOLOMUCCI:    I  was  asking  her  -- 

6  MR.  KRAVITZ:   The  record  should  reflect  you 

7  were  looking  in  a  file  and  appeared  to  be  reading  a 

8  document,  after  which  time  you  changed  your  question 

9  from  whether  she  had  a  conversation  with  Mr.  Altman 

10  to  whether  she  had  a  conversation  with  someone  on  his 

1 1  staff. 

12  MR.  BARTOLOMUCCI:    The  record  should 

13  reflect  that  I  am  looking  at  a  document  almost 

14  throughout  the  course  of  this  deposition,  but  ~ 

15  BY  MR.  BARTOLOMUCCI: 

16  Q      —  I  would  like  to  pursue  a  different 

17  topic,  at  this  point. 

18  In  January  of  1994,  did  you  have  a  hand  in 

19  a  decision  to  reopen  the  investigation  into  Madison 

20  Guaranty  Savings  &  Loan? 

21  A      I  believe  that  decision  had  been  made 

22  before  I  arrived  at  the  RTC. 


1  Q      So  when  you  became  general  counsel,  it  had 

2  already  been  determined  that  there  would  be  further 

3  investigation  of  Madison? 

4  A      I  believe  so. 

5  Q      What  was  your  role,  if  any,  in  getting  that 

6  new  investigation  going? 

7  A      The  people  who  were  in  charge  of  it  worked 

8  for  me.   So  I,  I  think,  held  a  number  of  meetings 

9  inquiring  what  had  happened  before,  both  before  the 

10  new  investigation  was  reopened  and  originally  when 

1 1  the  RTC  had  investigated  the  matter,  and  what  they 

12  were  doing  as  time  went  on. 

13  Q      Do  you  know  why  the  case  was  reopened? 

14  A      Yes. 

15  Q      Can  you  tell  us? 

16  A      Yes. 

17  The  statute  that  was  called  the  Completion 

18  Act  was  adopted  on  December  17th,  1993.   The 

19  Completion  Act  reopened  the  statute  of  limitations 

20  for  certain  kinds  of  conduct  with  respect  to 

21  institutions  that  the  RTC  had  been  appointed 

22  receiver  ~  for  which  the  RTC  had  been  appointed 
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1  receiver  or  conservator.   And  one  of  the  institutions 

2  for  which  a  statute  of  limitations  had  been  revived 

3  was  Madison  Guaranty  Savings  &  Loan. 

4  Q      So  you  are  saying  the  decision  to  reopen 

5  the  part  investigation  was  precipitated  by  the 

6  extension  of  the  statute  of  limitations? 

7  A      Yes,  as  the  statute  of  limitations  had 

8  completely  run  on  Madison  Guaranty  several  years 

9  before. 

1 0  Q      Can  you  narrow  down  for  me  when  that  act 

1 1  was  passed,  extending  the  statute  of  limitations? 

12  A      I  think  I  said  it  was  December  17,  1993. 

13  Q      Did  you  have  a  hand  in  determining  who 

14  would  be  assigned  to  the  investigation? 

15  A      No. 

16  Q      Who  made  that  decision? 

17  A      Thomas  Hindes,  the  assistant  general 

18  counsel  for  professional  liability. 

19  Q      Am  I  correct  that  he  assembled  a  team  of 

20  people  to  be  put  on  the  Madison  case? 

21  A      I  have  never  inquired  of  him  exactly  what 

22  the  process  was,  but  my  assumption  was  he  followed 
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1  the  normal  procedure.   And  that  would  have  been  that 

2  the  senior  counsel  he  assigned,  would  have  either 

3  assigned  or  had  people  already  assigned  to  him  as 

4  part  of  his  regular  team,  were  working  on  the 

5  matter. 

6  THE  WITNESS:    May  I  have  just  a  moment  off 

7  the  record. 

8  (Witness  conferred  with  counsel.) 

9  MR.  BARTOLOMUCCI:    Back  on. 

10  BY  MR.  BARTOLOMUCCI: 

11  Q      I  would  like  to  show  you  a  document  which, 

12  for  the  record,  is  Bates  numbered  SK  01 160.    It's  a 

13  document  dated  February  4th,  1994.    Ms.  Kulka,  you 

14  wrote  it.    It  is  labeled  "memorandum  to  the  file, 

15  subject:   Madison  S&L"  and  it  says,  these  are  talking 

16  points  for  anyone  authorized  to  discuss  the  Madison 

17  situation.   And  it  goes  on,  but  I  just  want  to  show 

18  that  to  you.    Do  you  remember  preparing  this? 

19  A      Yes. 

20  Q      Do  you  have  a  memory  about  why  you  wrote 

21  it? 

22  A      Well,  I  testified  to  this  at  the  hearings 
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1  before  the  Senate  in  1994  ~  and  I  guess  I  would  like 

2  to  refresh  my  recollection  by  referring  to  the 

3  transcripts  if  you've  got  them  ~  because  I  know 

4  Senator  D' Amato  asked  me  a  number  of  questions  about 

5  this  at  the  time. 

6  Q      I  don't  have  those  transcripts  with  me. 

7  Can  you  tell  me  what  you  remember  now. 

8  A      I  remember  issuing  this  after  conversation 

9  with  Mr.  Ryan. 

10  Q      Did  Mr.  Ryan,  to  your  recollection,  ask  you 

1 1  to  produce  a  memorandum  like  this  one? 

12  A      No,  I  don't  recollect  a  specific  request 

13  but  I  remember  a  thorough  agreement  on  his  part  that 

14  this  was  an  appropriate  thing  to  issue. 

1 5  Q      Was  there  an  event  that  precipitated  that 

16  meeting  with  Ryan? 

17  A      The  best  of  my  recollection  at  this  point 

1 8  is  that  there  were  constant  stories  in  the  press. 

19  There  were  constant  phone  calls  from  the  press, 

20  attempts  to  get  interviews.   Knew  from  our  press 

2 1  people  at  the  agency  that  the  press  was  calling 

22  people  at  the  RTC  in  various  offices;  all  kinds  of 


1  staff  people  trying  to  get  information  and  that  the 

2  reputation  for  the  RTC  was  that  it  was  the  leakiest 

3  of  organizations  and  that  information  would  fly  out 

4  the  door  in  all  kinds  of  ways  that  weren't 

5  authorized. 

6  So  I  think  that  ~  I  have  no  specific 

7  recollection  of  an  event  or  a  specific  piece  of  news 

8  or  whatever  that  precipitated  it,  but  rather  that 

9  general  concern. 

10  Q      You  think  it  was  the  press  activity,  at  or 

1 1  about  that  time? 

12  A      That's  the  best  of  my  recollection. 

13  Q      Now,  I  note  that  it  is  addressed  to  the 

14  file,  and  then  cc's  to  seven  individuals:   Altman, 

1 5  Hanson,  Ryan,  Dudine,  Katsanos,  Knight,  Hindes. 

16  Is  it  your  understanding  that  these  people 

1 7  were  supposed  to  take  this  document  and  then  relay 

1 8  the  information  to  their  subordinates? 

19  A      May  I? 

20  Q      Of  course. 

21  A      I  don't  know  that  I  had  that  kind  of 

22  understanding  with  each  of  the  people  who  was  on 
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1  here. 

2  Q      I  guess  what  I  am  getting  at,  if  you  wrote 

3  the  memo  to  sort  of  outline  what  an  appropriate 

4  response  would  be  in  terms  of  talking  to  the  press, 

5  who  was  intended  to  have  this  memorandum? 

6  A      The  people  who  were  copied  on  it. 

7  MR.  ULWICK:   Object  to  the  form  of  the 

8  question. 

9  BY  MR.  BARTOLOMUCCI: 

10  Q      Am  I  correct  that  the  purpose  of  this  memo 

1 1  was  to  record  what  could  appropriately  be 

12  communicated  to  the  press,  in  your  view,  about 

13  Madison? 

14  A      That  was  one  objective. 

15  Q      Can  you  tell  me  what  another  objective  was? 

16  A      Well,  just  by  looking  at  it  now,  it  seems 

17  that  an  objective  is  to  make  sure  that  the  correct 

18  information  was  communicated  to  Congressional  members 

19  who  were  making  inquiries  as  well. 

20  Q      Do  you  recall  having  a  meeting  with  April 

21  Breslaw  in  late  March,  1994? 

22  A      Yes. 

38 

Q      Was  that  the  first  time  you  had  met 
Ms.  Breslaw? 

A      I  believe  that  I  had  met  Ms.  Breslaw  — 
strike  that. 

I  think  that  I  may  have  met  Ms.  Breslaw  at 
the  meeting  I  had  with  all  of  the  staff  of  the  legal 
division  to  introduce  myself  when  I  first  came.   I 
think  she  may  have  been  present.   There  were  several 
hundred  people  there  but  I  don't  know  specifically. 

Q      Can  you  tell  us  the  reason  why  you  had  a 
meeting  with  Ms.  Breslaw  in  late  March  of  '94? 

A      I  found  out  that  Ms.  Breslaw  had  been 
talking  to  the  press,  without  authority,  with  respect 
to  comments  that  Congressman  Leach  had  made  about  her 
on  the  floor  of  the  House,  either  the  preceding  day 
or  two  days  before,  I  don't  recollect  exactly  which 
it  was. 

Q      And  did  you  tell  her  that  she's  not 
authorized  to  talk  to  the  press? 

A      Well,  I  told  her,  to  the  best  of  my 
recollection  now,  that,  as  she  knew,  no  staff  member 
of  the  RTC  was  authorized  to  discuss  RTC  matters  with 


4915 

39 

1  the  press  without  prior  approval. 

2  Q      And  she  had  not  had  prior  approval  for  the 

3  press  contacts  she  had  made,  that  you  were  aware  of? 

4  A      Well,  she  didn't  make  press  contacts,  to 

5  the  best  of  my  knowledge.   1  think  the  press  was 

6  harassing  her  and  she  responded.   That's  my  best 

7  recollection,  but  my  best  recollection  is  also,  that 

8  she  did  not  have  approval  to  make  the  statements  she 

9  made. 

10  Q      And  you  told  her  that  she  was  not  to 

1 1  communicate  to  the  press  thereafter  without  approval? 

12  A      I  believe  that  was  the  gist  of  our 

13  discussion  on  that  issue. 

14  Q      Do  you  remember  whether  she  had  any  other 

1 5  communications  with  the  press  after  your  meeting? 

1 6  A      My  impression  is  that  she  did  not,  and  that 

1 7  she  did  seek  approval  to  do  so,  and  then  decided  that 

18  she  did  not  intend  to  follow  through  and  have  any 

19  conversation. 

20  Q      So  after  your  meeting,  she  was  never 

21  authorized  to  talk  to  the  press? 

22 A      No,  I  think  I  just  indicated  the  contrary. 
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1  That  she  sought  the  approval,  she  obtained  approval, 

2  and  then  decided,  to  the  best  of  my  recollection  ~  I 

3  don't  know  whether  anything  has  changed  with  respect 

4  to  that  ~  that  she  would  not  speak  to  the  press. 

5  (Recess.) 

6  BY  MR.  BARTOLOMUCCI: 

7  Q      I  want  to  turn  your  attention  to  the  time 

8  in  August  of  1994  when  Richard  lorio,  Lee  Ausen  and 

9  Jean  Lewis  were  placed  on  administrative  leave. 

10  Can  you  tell  us  what  your  role  was  in  the 

1 1  decision  to  have  those  three  placed  on  administrative 

12  leave? 

13  A      I  participated  in  advising  Mr.  Ryan  about 

14  what  I  thought  were  appropriate  procedures  and 

1 5  responses,  and  I  participated  with  my  staff  in  any  of 

1 6  the  legal  work  that  was  done  with  respect  to  that. 

1 7  Q      When  did  it  first  come  to  your  attention 

1 8  that  it  was  being  contemplated  that  the  three  of  them 

19  would  be  placed  on  administrative  leave? 

20  MR.  ULWICK:   Contemplated  by  who? 

21  MR.  BARTOLOMUCCI:    By  anyone  within  the 

22  RTC. 
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1  THE  WITNESS:    Let's  see.   I  don't  remember 

2  the  date  that  the  hearings  in  the  House  of 

3  Representatives  concluded,  but  it  was  sometime 

4  towards  the  middle  or  end  of  the  following  week. 

5  BY  MR.  BARTOLOMUCCI: 

6  Q      And  did  someone  say  to  you  something  like 

7  we  need  to  take  action  against  these  people? 

8  A      I  don't  think  anyone  made  a  statement  like 

9  that. 

1 0  Q      Okay.   Do  you  know  what  prompted  the 

1 1  ultimate  decision  to  place  them  on  administrative 

12  leave? 

13  A      Yes. 

14  Q      What  was  it? 

15  A      Well,  Mr.  Ryan  introduced  the  subject  of 

16  taking  disciplinary  action  against  Jean  Lewis  and  I 

17  am  not  sure  if  he  at  that  time  mentioned  Richard 

18  lorio  --  I  am  certain  he  didn't  mention  Mr.  Ausen  - 

19  because  of  the  conduct  that  they  had  participated 

20  in. 

21  As  a  result  of  his  desire  to  do  something, 

22  1  suggested  that  we  speak  with  legal  division 


1  personnel  who  were  familiar  with  personnel  practices, 

2  and  could  advise  us  of  what  was  an  appropriate  course 

3  of  action.   It  was  a  result  of  those  discussions  that 

4  led  to  the  use  of  administrative  leave. 

5  Q      So  you  are  saying  that  it  was  Mr.  Ryan  who 

6  first  suggested  to  you  that  some  action  would  be 

7  taken  against  the  three  of  them,  if  that  was  a 

8  possibility? 

9  A      Well,  1  wish  could  I  just  stand  by  the 

10  words  I  said,  because  I  don't  believe  your 

1 1  restatement  of  them  is  an  accurate  characterization 

12  of  them.    So  if  we  could  read  back  my  response,  1 

13  think  that  -- 

14  Q      I  think  I  am  asking  a  different  question, 

15  which  is  were  you  first  involved  in  this  matter 

16  through  Jack  Ryan? 

17  A      If  you  mean  by  "this  matter,"  the  resulting 

18  action  to  put  those  three  people  on  administrative 

19  leave,  the  answer  is  yes. 

20  Q      Do  you  know  what  had  ~  withdraw  that. 

21  Do  you  know  how  Mr.  Ryan  had  learned  about 

22  the  concerns  which  ultimately  led  to  the 


42 


4917 

43 

1  administrative  leave  action? 

2  A      I  could  not  tell  you  all  of  the  methods 

3  that  may  have  been  the  methods  by  which  he  had 

4  learned  but  I  certainly  am  familiar  with  a  number  of 

5  them. 

6  Q      Okay.   Would  you  share  those  with  us? 

7  A      Well,  as  you  may  recall,  Congressman  Leach 

8  stood  up  on  the  House  floor  sometime  in,  I  believe 

9  the  third  week  of  March  of  1 994,  proceeded  to  make  a 

10  speech  which  characterized,  I  guess,  the  RTC's 

1 1  actions  with  respect  to  its  investigation.   He 

12  purported  to  have  intimate  knowledge  of  statements 

1 3  made  by  RTC  staff,  referred  to  confidential  documents 

14  that  the  RTC  had  or  had  assembled  in  the  course  of 

15  its  investigation  and  released  those  documents  to  the 

16  public. 

17  Thereafter  I  believe  he  made  statements  and 

1 8  the  press  had  numerous  statements  that  he  had  gotten 

19  that  information  from  an  RTC  investigator  in  Kansas 

20  City.    I  know  that  Mr.  Ryan  was  familiar  with  that 

21  course  of  events,  was  familiar  with  the  information 

22  provided  in  the  press,  and  was  familiar  with  a  number 


1  of  other  matters  of  concern  with  respect  to  the  way 

2  in  which  the  office  of  investigations  in  the  Kansas 

3  City  office  was  conducting  itself 

4  Q      What  were  the  nature  of  his  concerns  with 

5  respect  to  Lee  Ausen? 

6  A      I  think  that  Mr.  Ryan  may  not  have  had 

7  specific  concerns  that  he  independently  addressed, 

8  but  in  the  course  of  evaluating  what,  if  any, 

9  appropriate  course  of  conduct  was  to  be  taken,  there 

10  were  numerous  discussions  about  what  was  going  on  in 

1 1  the  Kansas  City  office  of  investigations,  who  was 

12  involved,  why  it  appeared  to  be  out  of  control,  who 

13  the  supervisors  were  that  were  participating  in 

14  conduct  that  was  either  inappropriate  or  permitting 

15  conduct  that  was  highly  inappropriate  to  go  on. 

16  And  in  that  context,  Mr.  Ausen' s  name  was 

17  mentioned  as  the  supervisor  of  Jean  Lewis,  and 

18  supervisor  of  other  personnel  perhaps,  that  were 

19  performing  in  an  inappropriate  manner. 

20  Q      At  the  time  at  which  you  became  involved  in 

21  the  process  that  ultimately  led  to  their  being  placed 

22  on  administrative  leave,  what  information  did  ~ 
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1  withdraw  that  part  ~  what  were  the  sources  of  the 

2  information  that  you  had,  that  you  were  basing  your 

3  decisions  upon? 

4  A      Many,  and  I  can't  recall  now  what 

5  information  I  had  then  versus  what  information  I 

6  subsequently  acquired  and  what  I  have  forgotten  since 

7  then.   I  can  give  you  the  best  of  my  recollection  but 

8  I  can't  possibly  give  you  all  the  sources  or 

9  precisely  what  the  information  was. 

10  Q      To  the  best  of  your  recollection. 

1 1  A      Mr.  Hindes  who  supervised  the  entire  office 

12  of  investigations  was  deeply  concerned  about  the 

13  circumstances.  The  deputy  in  charge  of  all  of  our 

14  litigation,  which  included  more  than  PLS, 

15  Mr.  Tomback,  was  concerned  about  it.    Mr.  Dudine, 

16  James  Dudine,  who  was  head  of  the  office  of 

1 7  investigations  was  concerned  about  the  conduct  that 

1 8  was  there,  the  attorney  in  charge  of  our  professional 

19  liabilities  activities  in  Kansas  City,  who  had  to 

20  coordinate  with  the  office  of  investigations  out 

21  there  and  used  their  services,  was  deeply  concerned 

22  and  had  expressed  it. 


1  The  attorney  who  was  responsible  for 

2  responding  to  subpoenas,  in  coordinating  that  out  of 

3  that  office,  from  the  office  of  the  special  counsel, 

4  was  concerned  about  it.    The  investigator  from  Denver 

5  who  we  had  assigned  to  carry  out  the  civil 

6  investigations  in  Kansas  City  was  concerned  about  the 

7  conduct  out  there. 

8  So  those  were  sources  that  I  was  aware  of 

9  and  that  I  or  other  people  made  Mr.  Ryan  aware  of 

10  Q      Do  you  recall  having  a  meeting  with 

1 1  Mr.  Hindes  on  August  12th  or  thereabouts  relative  to 

12  this  matter? 

13  A      I  have  a  lot  of  trouble  placing  dates  in 

14  the  abstract  and  if  you  could  show  me  a  calendar  and 

1 5  we  could  look  at  the  dates  of  the  hearings  and  the 

16  dates  of  the  week  or  two  following  it,  I  could  give 

1 7  you  an  idea  whether  I  thought  that  was  a  date  that  I 

1 8  had  such  a  meeting. 

19  Q      Do  you  remember  having  a  meeting  with 

20  Mr.  Hindes  at  some  time  in  August  specifically  about 

21  this  matter? 

22  A      Mr.  Hindes  was  present  at  at  least  one 
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1  meeting  about  that. 

2  Q      And  if  I  am  understanding  you  correctly, 

3  the  decision  to  put  the  three  on  administrative  leave 

4  was  sort  of  a  joint  decision  by  you  and  Jack  Ryan  and 

5  others;  is  that  a  fair  characterization? 

6  A      I  want  to  be  precise  about  this. 

7  A  number  of  us  had  the  authority  to  do 

8  this.    If  I  recall  correctly,  Tom  Hindes  signed  off 

9  on  it  because  he  believed  it  was  absolutely 

10  appropriate.   It  was,  however,  Mr.  Ryan  who  was  in 

1 1  control  of  this  process.   And  I  thoroughly  concurred 

12  with  the  propriety  of  his  acts  and  Tom  Hindes's 

13  official  acts. 

14  I  know  of  no  one  who  was  involved  in  the 

15  process  who  did  not,  but  I  would  believe  that  I 

16  certainly  had  the  authority  to  do  it.    But  I  know, 

17  not  I  believe,  I  know  I  had  the  authority  to  do  it 

1 8  but  it  was  a  matter  which  Mr.  Ryan  was  in  control  of 

19  and  making  decisions,  and  I  must  say  I  concurred  with 

20  his  judgment  on  that  matter. 

21  Q      At  the  time,  do  you  remember  hearing  from 

22  people  within  the  RTC  that  this  had  been  your 


1  decision? 

2  A      Yes.   Let  me  back  up.    I  don't  know  if  it 

3  was  at  that  time  or  —  I  believe  it  was  subsequent  to 

4  that  time. 

5  Q      Subsequent  to  the  actual  placing  of  the 

6  administrative  leave? 

7  A      Absolutely. 

8  Q      But  within  August  or  thereabouts,  whether 

9  late  August,  is  that  the  right  time  frame? 

1 0  A      You  know,  it  is  very,  very  hard  for  me,  but 

1 1  certainly  subsequent  to  it,  and  not  months  but 

12  probably  weeks  subsequent  to  that,  I  had  heard  that. 

13  Q      Who  did  you  hear  that  from,  if  you  recall? 

14  A      I  don't  know  who  actually  may  have  said 

1 5  that  to  me,  that  that  was  the  rumor  that  was  widely 

16  talked  about. 

17  Q      How  did  you  react  to  it? 

1 8  A      How  did  I  react  to  it?   I  guess  I  thought 

19  it  was  probably  another  piece  of  somebody  trying  to 

20  be  political  with  a  small  p  within  the  agency  and 

21  maybe  tying  into  other  people's  political  agendas 

22  outside  the  agency. 
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1  Q      Are  you  saying  that  someone  may  have  spread 

2  this  rumor  in  an  attempt  to  undermine  you  in  some 

3  way;  is  that  what  you  are  saying? 

4  A      What  I  said  is  what  I  said,  and  I  don't 
(5  know  what  you  are  saying  ~ 

6  Q      I  am  trying  to  understand  what  you  meant  by 

7  it  was  "political  with  a  small  p"? 

8  A      I  don't  ~  I  think  that's  my  thought  on 

9  it.   I  don't  know  what  I  can  explain  to  you  about  it 

10  but  that's  it. 

1 1  Q      Now,  at  some  point  a  decision  was  made  to 

12  allow  the  three  to  return  to  work.    How  was  that 

13  decision  made? 

14  A      Mr.  Ryan  decided  that  the  three  individuals 

15  should  be  placed  back,  and  they  were. 

16  Q      Did  he  consult  with  you  in  connection  with 

17  that  decision? 

18  A      Yes,  yes. 

19  Q      What  was  your  advice  to  him? 

20  A      I  advised  him  to  continue  these 

21  individuals  ~  two  of  the  three  individuals  on 

22  administrative  leave  until  the  Inspector  General 


1  could  complete  an  inquiry  into  their  conduct. 

2  Q      How  long  did  you  expect  that  would  take? 

3  A      Frankly,  I  don't  control  and  didn't  control 

4  the  timing  that  the  Inspector  General  used.   But  the 

5  hope  is  that  with  something  like  this,  they  would  act 

6  quickly  but  I  didn't  know. 

7  Q      Now  I  know  that  there  were,  in  between  the 

8  time  when  they  were  placed  on  administrative  leave 

9  and  leave  was  ended,  there  were  a  couple  of 

10  investigators  —  Randi  Mendelsohn,  and  I  think  Tom 

1 1  Sarisky  were  investigating  the  allegations  against 

12  the  three;  is  that  correct? 

13  A      That's  right. 

14  Q      Were  you  involved  with  the  decision  to  have 

15  them  collect  information? 

16  A      Yes. 

17  Q      And  what  were  they  told  to  do? 

18  A      I  think  they  were  told  to  go  to  Kansas  City 

19  where  most  of  the  individuals  who  were  involved  in 

20  the  issues  and  would  have  primary  information  were 

2 1  located,  to  conduct  an  investigation  in  accordance 

22  with  their  past  practice,  since  they  had  been  doing 
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this  kind  of  thing  at  the  RTC  and  ~  at  least 
Ms.  Mendelsohn  had  been  doing  for  a  number  of  years 
before  at  other  agencies  —  and  to  report  the  facts 
back  that  they  discovered  as  to  whether  there  was  a 
basis  to  take  disciplinary  action  against  the  three 
individuals.   And  I  believe  they  were  told  that  time 
was  of  the  essence. 

Q      What  did  they  report  back? 

A      They  reported  that  there  was,  they 
believed,  substantial  misconduct  on  the  part  of 
Ms.  Lewis,  and  I  believe  Mr.  lorio,  but  that  there 
didn't  seem  to  be  substantial  misconduct  on  the  part 
of  Mr.  Ausen  on  the  preliminary  review. 

Q      Do  you  know  if  the  three  of  them  were 
interviewed  by  any  RTC  people  involved  in  the 
investigation  of  the  allegations  against  them? 

A      The  three  of? 

Q      lorio,  Ausen,  Lewis. 

A      At  what  time? 

Q      From  the  time  that  they  were  placed  on 
administrative  leave  to  the  time  that  they  were  taken 
off  of  it. 


A      It  was  my  understanding  that  they  were  not 
interviewed  in  that  time  frame,  consistent  with  the 
policy  of  the  agency. 

Q      Were  you  present  for  any  discussions  about 
whether  they  should  be  interviewed  or  talked  to? 

A      I  don't  recall  that.   They  may  have  ~  I  am 
sure  the  process  that  was  going  to  be  used  was 
described  to  me,  and  I  am  sure  I  was  aware  of  the 
fact  that  they  would  not  be  interviewed. 

Q      So  you  don't  recall  --  you  don't  recall 
yourself  asking  whether  they  would  be  interviewed? 

A      I  was  accepting  advice  from  the  assistant 
general  counsel  ~  the  woman  who  had  been  assistant 
general  counsel  in  charge  of  our  employment  practice, 
who  was  then  the  deputy  general  counsel  ~  as  to  what 
the  standard  procedures  were  in  these  kinds  of 
matters,  based  on  her  many  years  of  experience  and 
the  advice  of  Ms.  Mendelsohn  and  Mr.  Sarisky  who 
participated  in  them. 

I  made  no  independent  judgment  because  I 
have  no  expertise  in  government  employment  rules  and 
how  these  things  are  done. 
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1  Q      Do  you  know  why  Mr.  Ryan  decided  to  allow 

2  them  to  return  to  work? 

3  A      To  the  best  of  my  recollection,  I  think  he 

4  came  to  the  decision  that  the  political  cost  to  the 

5  agency  exceeded  the  benefit  of  keeping  the 

6  individuals  on  administrative  leave. 

7  Q      What  political  cost  was  that? 

8  A      I  think  he  believed  the  agency  was  under 

9  extensive  attack  for  its  decision  and  would  remain 

1 0  under  attack.  And  even  though  he  was  deeply 

1 1  concerned  by  the  message  that  was  given  to  other 

12  people  about  what  happens  to  individuals  who  break 

13  all  of  the  rules  of  the  agency,  leak  confidential 

14  information,  tape  fellow  employees,  permit  employees 

15  to  go  out  and  impersonate  FBI  agents  and  all  the 

16  other  things  that  seemed  to  be  the  case,  he  feh  they 

17  were  outweighed  by  having  to  take  the  abuse  the 

1 8  agency  was  taking  in  the  matter. 

19  Q      You  sound  like  you  are  convinced  those 

20  things  happened. 

21  A      I  am  convinced  that  the  preliminary  report 

22  of  Ms.  Mendelsohn  and  Mr.  Sarisky  confirmed  the  prior 
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1  information,  and  I  certainly  felt  there  was 

2  sufficient  information  there  to  make  it  appropriate 

3  to  keep  these  individuals  on  administrative  leave. 

4  Q      Does  it  give  you  any  pause  that,  in  the 

5  collection  of  that  information,  the  three  persons  put 

6  on  leave  were  not  interviewed  or  talked  to? 

7  A      No. 

8  Q      When  Mr.  Ryan  made  his  decision  to  allow 

9  them  to  return  to  work  ~  I  know  you  said  you  opposed 

10  that  decision  —  did  you  in  fact  advise  him  that  the 

1 1  three  should  be  terminated? 

12  A      Well,  I  think  we  are  talking  about  two 

13  people  in  terms  of  staying  on  administrative  leave. 

14  And  since  I  believe  that  those  were  the  two  people 

15  against  whom  at  least  a  prima  facie  case  had  been 

16  made  of  improper  conduct,  those  were  the  people  we 

17  were  particularly  focusing  on.    And  1  don't  think  I 

18  came  to  a  conclusion  and  advised  him  ~  in  fact  I 

19  know  I  didn't  advise  him  they  should  be  terminated. 

20  1  advised  him  they  should  stay  on 

21  administrative  leave,  that  the  IG  should  be  made  to 

22  investigate  the  matter  immediately  because  the  IG  had 
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1  tools  to  complete  its  investigation  that  we  did  not 

2  have,  and  that  those  were  essential  to  complete  the 

3  record. 

4  Q      Who  is  Peter  Knight? 

5  A      Peter  Knight  is  the  individual  at  the  RTC 

6  who  was  in  charge  of  the  office  of  Congressional 

7  affairs. 

8  Q      What  are  his  responsibilities? 

9  A      He  coordinates  responses  by  the  agency  to 

10  Congress.    He  maintains  contact  with  staff  of  various 

1 1  committees  and  the  Congresspeople  to  be  able  to 

12  respond  and  keep  them  informed. 

13  Q      What  was  his  involvement,  if  any,  in  this 

14  administrative  leave  matter? 

15  A      I  am  unaware  of  any  involvement. 

16  Q      Did  you  ever  have  a  conversation  with  him 

17  about  it  in  August  or  September  of  1994? 

18  A      I  certainly  did  not  have  a  conversation 

19  that  I  recollect  before  these  people  were  put  on 

20  administrative  leave,  but  1  had  at  least  one 

21  conversation  with  him  after. 

22 Q      What  brought  about  that  conversation? 


1  A      The  rumors  that  you  had  referred  to,  about 

2  my  being  the  decisionmaker  in  placing  these 

3  individuals  on  administrative  leave. 

4  Q      And  were  you  talking  with  him  because  he 

5  was  the  source  of  the  rumors? 

6  A      I  was  talking  with  him  because  his  name  was 

7  mentioned  as  someone  who  was  making  those 

8  statements. 

9  Q      Did  he  indicate  to  you  that  he  had  been 

10  saying  that? 

1 1  A      Well,  I  think  the  conversation  started  with 

12  my  informing  him  that  I  had  heard  that  and  I  wanted 

13  him  to  be  advised  of  what  I  believe  was  an  accurate 

14  recollection  of  what  had  occurred,  and  that  I 

15  encouraged  him  to  confirm,  my  recollection  was  other 

16  people  who  had  been  involved,  because  I  didn't  want 

17  him  to  have  the  wrong  information  if  he  was  speaking 

18  to  Congress  at  all  about  this  matter. 

19  And  I  advised  him  that  all  of  the 

20  individuals  who  were  advising  Mr.  Ryan,  four  or  five 

21  of  us,  had  come  to  the  same  conclusion,  that  it  would 

22  be  most  appropriate  to  continue  these  individuals  on 
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1  administrative  leave,  and  most  damaging  to  have  them 

2  return,  and  that  Mr.  Ryan  had  made  the  decision. 

3  Q      And  this  was  after  the  ~  this  conversation 

4  was  after  the  decision  had  been  made  to  allow  them  to 

5  return  to  work? 

6  A      That's  correct.   He  told  me  that  he  thought 

7  that  that  was  probably  so,  based  on  his  understanding 

8  of  Mr.  Ryan's  prior,  I  guess,  comments  on  these 

9  individuals  or  whatever. 

10  Q      Were  you  afraid  that  he  was  going  to  tell 

1 1  Congress  that  the  decision  to  put  them  on  leave  had 

12  been  yours? 

13  A      No. 

14  Q      Did  you  write  a  memo  subsequent  to  your 

15  conversation  with  Mr.  Knight? 

16  A      I  wrote  a  memo  to  my  file. 

17  Q      What  was  the  purpose  of  the  memo? 

18  A      To  accurately  reflect  my  conversation  with 

19  Mr.  Knight. 

20  Q      Why  did  you  write  that  memo? 

21  A      To  accurately  reflect  my  conversation  with 

22  Mr.  Knight. 


1  Q      Why  did  you  want  to  have  a  record, 

2  accurately  reflecting  the  conversation  with  him? 

3  A      I  thought  it  was  an  appropriate  thing  to 

4  do. 

5  Q      Why  did  you  think  it  was  appropriate? 

6  A      I  really  don't  have  any  thoughts  beyond 

7  that  at  this  point. 

8  Q      Do  you  write  memos  reflecting  every 

9  conversation  you  have  in  connection  with  your 

10  professional  duties? 

11  A      No. 

12  Q      But  apparently  some  of  them  you  do? 

13  A      Yes. 

14  Q      So  am  I  correct  to  assume  there  was 

1 5  something  about  this  conversation  or  the  subject 

16  matter  about  it,  that  you  deemed  of  importance? 

1 7  A      Yes,  I  think  I  mentioned  to  you  when  you 

1 8  asked  me  about  it,  the  reason  that  I  thought  it  was 

19  important  was  to  set  the  record  straight  and  that  had 

20  to  do  with  the  political  nature  of  the  agency  and  the 

21  politics  that  surrounded  us  outside  the  agency. 

22  Q      Even  though,  as  you  indicated,  Mr.  Ryan  had 
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1  decided  to  allow  them  to  return  because  of  political 

2  heat  the  agency  was  getting,  you  weren't  concerned 

3  about  how  your  role  in  the  whole  administrative  leave 

4  matter  looked? 

5  MR.  ULWICK:   Object  to  the  form  of  the 

6  question.   You  can  answer  it  if  you  understand  it. 

7  MR.  BARTOLOMUCCI:    I  will  withdraw  the 

8  question. 

9  BY  MR.  BARTOLOMUCCI: 

10  Q      Was  it  your  testimony  that  you  were  not 

1 1  concerned  about  Congressional  scrutiny  of  your 

12  involvement  in  the  administrative  leave  matter? 

13  A      That  was  not  my  testimony. 

14  Q      Were  you  concerned  about  Congressional 

15  scrutiny  of  your  involvement  in  that  matter? 

16  A      I  was  concerned  about  Congressional 

17  scrutiny  of  any  of  my  actions,  and  I  wanted  them  to 

18  be  accurately  portrayed. 

19  Q      And  that's  why  you  wrote  the  memo  to  the 

20  file  following  the  Knight  conversation? 

21  A      I  don't  think  I  had  particularly 

22  Congressional  scrutiny  in  mind  when  I  wrote  the  memo 
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1  because  I  don't  think  I  thought  Congress  was  going  to 

2  subpoena  every  scrap  of  information  in  my  office  but 

3  I  have  learned  since  then  that  that  is  the  case. 

4  Q      Did  you  ask  Erica  Cooper  and  John  Binkley 

5  to  analyze  documents  provided  to  Congressman  Leach  by 

6  Jean  Lewis? 

7  A      I  can't  remember  if  I  asked  them  to  analyze 

8  the  documents,  per  se,  but  if  I  recall  correctly, 

9  sometime  in  the  spring,  after  Congressman  Leach's 

10  statements  and  after  it  became  very  obvious  that  it 

1 1  was  an  RTC  employee  who  had  provided  them  with  that 

12  information,  I  asked  them  to  look  at  the  issue  of  the 

13  propriety  of  the  actions  of  that  employee.  And  I  am 

14  assuming  that  the  nature  of  the  documents  became 

15  crucial  to  their  review,  and  they  probably  informed 

16  me  they  were  going  to  look  at  the  documents  to 

17  determine  any  advice  they  would  give. 

18  So  I  knew  they  were  looking  at  it,  but  I 

19  don't  think  I  specifically  said  look  at  the 

20  documents.   I  think  they  had  the  general 

21  responsibility  to  look  at  the  entire  incident  and 

22  advise  with  respect  to  it. 
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1  Q      You  said  this  was  in  the  spring  of  '94? 

2  A      That's  correct. 

3  Q      So,  after  Leach's  statement  but  before  the 

4  decision  to  put  the  three  RTC  people  on 

5  administrative  leave? 

6  A      Yes. 

7  Q      And  did  you  just  tell  me  that  it  was  you 

8  who  asked  Ms.  Cooper  and  Mr.  Binkley  to  do  that  work? 

9  A      Well,  I  know  I  ~  I  can't  remember  if  I 

10  asked  Mr.  Binkley  or  Ms.  Cooper  told  me  she  was  going 

1 1  to  have  Mr.  Binkley  look  at  it,  but  I  certainly  asked 

12  Ms.  Cooper  to  have  it  looked  at. 

13  Q      Did  they  report  back  to  you? 

14  A      I  think  they  sent  me  a  memo. 

15  Q      Do  you  remember  what  the  memo  said? 

16  A      I  would  have  to  see  it  to  remember. 

17  Q      In  the  spring  of  1994,  was  any  action  taken 

18  with  respect  to  the  disclosure  of  information  to 

19  Congressman  Leach? 

20  A      No.    Excuse  me.   I  take  that  back. 

21  Mr.  Ryan  and  I  sent  a  letter  to  Mr.  Leach  about  his 

22  disclosure,  telling  him  that  we  thought  that  he 


1  should  be  informed  of  what  had  gone  out,  what  our 

2  background  was,  that  we  had  not  made  statements  he 

3  attributed  to  us,  and  we  deplored  the  release  of  the 

4  information,  released  by  him. 

5  Q      Were  you  involved  in  the  decision  to  hire 

6  the  Pillsbury,  Madison  &  Sutro  firm  to  perform  any 

7  work  related  to  Madison  Guaranty? 

8  A      I  was  advised  that  the  staff  was  working  on 

9  the  matter  of  their  process  for  selecting  counsel, 

10  outside  counsel,  as  is  the  practice  of  the  RTC  with 

1 1  respect  to  professional  liability  matters. 

12  I  was  advised  of  the  four  firms  that  were 

13  asked  to  submit  bids  on  it.   They  were  described  to 

14  me  with  respect  to  their  credentials  and  the  main 

15  players  who  would  be  involved. 

16  And  I  was  advised  that  Pillsbury  had  -- 

17  their  response  to  the  request  had  come  forward  as  the 

18  best  firm  for  that  retention. 

19  Q      So  you  were  advised  but  you  did  not  take 

20  part  in  the  decision  to  hire  them? 

21  A      I  am  sure  I  could  have  overcome  my  staffs 

22  decision.   But  they  explained  to  me  the  basis  for 
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1  their  decision  and  I  saw  no  reason  to  become  any  more 

2  involved  in  the  making  of  the  decision  than  was 

3  normally  the  case,  based  on  what  they  were  describing 

4  to  me. 

5  Q      What  was  your  understanding  of  what  they 

6  were  hired  to  do? 

7  A      They  were  hired  to  act  as  outside  counsel 

8  in  the  investigation  and  any  subsequent  litigation 

9  arising  out  of  our  investigation  of  Madison  Savings  & 

10  Loan  —  Madison  Guaranty  Savings  &  Loan. 

11  Q      So  your  understanding  that  their  work  has 

12  been  solely  related  to  investigation  of  potential 

13  civil  claims  as  opposed  to  criminal  ones? 

14  A      Absolutely. 

15  Q      Going  back  to  the  memo  you  wrote  following 

16  the  conversation  with  Mr.  Knight,  did  you  share  that 

17  memorandum  with  anyone  or  simply  keep  it  in  your 

18  file? 

19  A      I  have  no  recollection. 

20  MR.  BARTOLOMUCCI:    1  don't  think  I  have 

21  anything  further. 

22 MR.  KRAVITZ:    Why  don't  we  take  three  to 


1  five  minutes. 

2  (Recess.) 

3  MR.  KRAVITZ:    Let's  go  back  on  the  record. 

4  EXAMINATION 

5  BY  MR.  KRAVITZ: 

6  Q      Ms.  Kulka,  did  you  give  a  deposition  in 

7  this  ~  in  a  related  matter  before  the  House  Banking 

8  Committee  staff  on  June  23,  1995? 

9  A      I  did  give  a  deposition,  I  believe  that  was 

10  the  date. 

1 1  Q      Have  you  had  an  opportunity  to  review  the 

12  transcript  of  that  deposition? 

13  A      Yes. 

14  Q      And  have  you  prepared  an  errata  sheet  for 

15  that  deposition  transcript? 

16  A      Yes. 

1 7  Q      We  have  been  discussing,  off  the  record, 

18  the  possibility  that  your  counsel  could  send  to  the 

19  committee  a  copy  of  the  transcript  of  that 

20  deposition,  as  well  as  a  copy  of  your  errata  sheet, 

2 1  with  your  home  address  redacted  from  the  deposition 

22  transcript,  and  if  it  was  okay  with  you,  that  you 
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1  would  adopt  that  deposition  transcript  and  the  errata 

2  sheet  as  part  of  your  testimony  here  today  in  this 

3  deposition;  is  that  agreeable  to  you? 

4  A      Yes. 

5  MR.  KRAVITZ:    And  why  don't  we  say  for  the 

6  record  that  the  redacted  transcript  will  be  Exhibit 

7  Number  1 ,  and  the  errata  sheet  will  be  Exhibit  Number 

8  2. 

9  MR.  ULWICK:   That's  fine. 

10  MR.  KRAVITZ:    In  light  of  our  schedule,  our 

1 1  only  request  would  be  that  Mr.  Ulwick  send  that 

12  transcript  as  quickly  as  possible,  and  you  probably 

13  should  send  it  to  Joe  Kolinski  who  is  the  chief  clerk 

14  of  the  Banking  Committee. 

15  MR.  ULWICK:   Afterwards,  when  we  go  off  the 

16  record,  you  can  give  me  the  address. 

17  MR.  KRAVITZ:    Fine. 

18  BY  MR.  KRAVITZ: 

19  Q      With  that  behind  us,  I  think  my  questioning 

20  will  be  very  brief  and  limited  just  to  follow-up 

21  questions  on  what  you  have  been  asked  before. 

22  I  want  to  direct  your  attention  to  the 
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1  latter  part  of  July  1994,  and  to  the  redaction  of  the 

2  Inspector  General  deposition  transcripts  that 

3  occurred  by  members  of  the  RTC  staff  that  you 

4  testified  about  earlier.  And  I  believe  you  mentioned 

5  that  you  had  two  staffers  from  the  RTC  go  through  the 

6  transcripts  and  determine  if  there  was  any 

7  information  that  should  be  redacted? 

8  A      That's  correct. 

9  Q      And  who  were  those  two  people? 

10  A      Kevin  Orr,  0-r-r,  and  Casey  Carter.   I 

1 1  don't  remember,  but  Jack  Binkley  could  have  done  some 

12  of  that  work,  too.    Mr.  Orr  was  an  assistant  general 

13  counsel  for  litigation  at  the  RTC. 

14  Q      And  Casey  Carter? 

15  A      She  was  a  staff  member  of  the  office  of 

16  government  affairs. 

17  Q      And  the  third  person  you  mentioned, 

18  Mr.  Binkley? 

19  A      Is  an  attorney  on  the  staff  of  the 

20  assistant  general  counsel  for  corporate  affairs. 

21  Q      Did  you  give  Mr.  Orr,  Ms.  Carter  or 

22  Mr.  Binkley  any  instructions  or  guidelines  for  their 
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1  redactions  of  the  IG  transcripts? 

2  A      I  believe  that  the  guidance  I  gave  them  was 

3  that  the  redactions  should  protect  the 

4  confidentiality  of  our  investigation,  and  the  other 

5  privileges  that  would  be  appropriate  for  the  agency 

6  to  assert. 

7  Q      Which  privileges  were  those? 

8  A      Well,  they  would  be  investigative 
privilege,  the  deliberative  process  privilege,  the 
attorney-client  privilege,  the  attorney  work-product 
privilege.   The  Privacy  Act  requirements  were  not 
exactly  a  privilege,  but  the  burden  that  the  RTC  or 
any  other  government  agency  has  under  the  Privacy 
Act,  that's  generally  the  guideline. 

0      Did  you  review  the  redactions  before  the 
transcripts  were  made  available  to  the  public? 

A      No. 

Q      Have  you  reviewed  them  since  that  time? 

A      I  have  reviewed  some  of  the  transcripts  but 
I  have  not  focused  on  the  redactions. 

Q      So  in  other  words,  you  have  reviewed  the 
redacted  transcripts? 
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1  A      I  think  ~  yes,  I  reviewed  what  was 

2  released  to  the  public.    I  got  a  set  of  those 

3  depositions. 

4  Q      Ms.  Kulka,  in  your  opinion,  did  the  release 

5  of  unredacted  transcripts  of  the  IG  depositions  to 

6  the  White  House  have  any  significant  practical  effect 

7  on  any  of  the  RTC's  ongoing  investigations  in  the 

8  Madison  case? 
A      I  know  of  no  significant  effect  of  that 

release. 

Q      Mr.  Bartolomucci  asked  you  some  questions 
about  unauthorized  statements  that  April  Breslaw  made 
to  the  press  sometime  in  the  spring  of  1994,  and  I 
believe  you  testified  that  you  learned  that 
Ms.  Breslaw  actually  did  not  initiate  contacts  with 
the  press,  but  rather  responded  to  press,  that,  I 
think,  to  use  your  word  that  had  been  harassing  her. 
How  did  you  learn  that  Ms.  Breslaw  had  not  initiated 
the  contacts  with  the  press? 

A      I  believe  that  when  she  came  to  meet  with 
me  that  Friday  afternoon,  and  described  what  had  gone 
on,  she  discussed  how  she  had  been  contacted  by  the 
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1  press  and  what  happened  then.   I  believe  that  the 

2  memorandum  that  I  supplied  to  at  least  the  House,  and 

3  maybe  the  Senate  ~  that  was  a  reflection  of  my 

4  assistant's  shorthand  notes  that  she  took. 

5  Q      Did  you  ever  learn  anything  to  lead  you  to 

6  believe  that,  in  fact,  Ms.  Breslaw  had  initiated 

7  contacts  with  the  press? 

8  A      I  think  that,  in  the  course  of  that 

9  discussion,  in  addition  to  saying  that  when  she 

10  picked  up  the  phone  several  times,  the  press  was  on, 

1 1  she  did  return  all  the  calls  in  the  course  of  it. 

12  And  that's  the  only  understanding  I  have  as  to 

1 3  anything  that  could  be  characterized  as  her 

14  initiation. 

15  Q      In  the  course  of  answering  questions 

16  earlier  in  this  deposition  about  the  sources  of 

17  information  that  you  and  others  had  leading  up  to  the 

18  decision  to  place  Mr.  lorio,  Mr.  Ausen  and  Ms.  Lewis 

19  on  administrative  leave,  you  mentioned  the  head  of 

20  the  PLS  section  in  the  Kansas  City  office.   Was  that 

21  Ms.  Yanda? 

22  A      Yes. 


1  Q      And  you  also  mentioned  an  attorney  who  was 

2  in  charge  of  subpoena  compliance  issues  in  the  Kansas 

3  City  office  for  the  Madison  case? 

4  A      Yes. 

5  Q      Was  that  Karen  Carmichael? 

6  A      No. 

7  Q      Who  was  that? 

8  A      That  was  Duane  Curtis. 

9  Q      And  you  also  mentioned  someone  in  Denver. 

10  Who  is  that? 

11  A      Tom  Murray  who  is  an  investigator;  he  is 

12  now  stationed  in  Washington. 

1 3  Q      What  was  the  information  that  Mr.  Murray 

14  provided  you  in  1994? 

15  A      You  know,  it  is  really  hard,  all  of  the 

16  information  from  these  various  people  blurs 

17  together.   But  most  of  what  I  think  he  conveyed  was 

1 8  how  difficult  the  investigators  were  who  were  located 

19  in  Kansas  City  and  who  had  worked  on  the  criminal 

20  referrals  and  their  managers,  in  terms  of  assisting 

21  him  in  gathering  information  to  respond  to  subpoenas, 

22  to  continue  the  investigation  and  so  on,  and  how 
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1  uncooperative  they  were,  and  how  much  they  conveyed 

2  their  feeling  that  he  was  a  traitor  by  even 

3  cooperating  with  any  lawyer  in  terms  of  carrying  out 

4  his  responsibilities. 

5  And  1  don't  remember  if  he  specifically 

6  went  into  ~  he  probably  did  at  different  points  ~ 

7  telling  me  some  things  that  concerned  him  about  their 

8  response,  the  hostility  he  was  encountering. 

9  Q      What  was  Mr.  Murray's  involvement  with  the 

10  investigators  in  the  Kansas  City  office? 

1 1  A      Well,  he  came  in  to  be  the  chief 

12  investigator  for  us  in  our  civil  investigation  that 

13  commenced  in  '94,  and  to  help  us  pursue  whatever  we 

14  needed  to  pursue.   And  he  needed  to  discuss  matters, 

15  obtain  documents  or  otherwise  relate  to  the 

16  investigators  in  Kansas  City,  who  would  file  the 

17  criminal  referrals  or  to  those  who  were  managers  of 

1 8  the  investigation  staff  because  they  were  supposed  to 

19  cooperate  to  the  extent  that  was  required,  even 

20  though  they  were  not  specifically  working  on  the 

21  civil  investigation,  and  that  was  his  role. 

22 Q      Who  in  particular  in  the  Kansas  City  office 


1  did  Mr.  Murray  have  problems  with? 

2  A      I  don't  recall,  and  I  think  you  would  have 

3  to  ask  him. 

4  Q      Okay.   You  mentioned  information  that 

5  investigators  from  the  Kansas  City  office  had 

6  impersonated  FBI  agents? 

7  A      Yes. 

8  Q      What  exactly  what  that  information? 

9  A      This  goes  back,  1  believe,  to  the  spring  of 

10  1994  or  early  summer,  I  can't  place  the  timing  now. 

1 1  But  it  was  my  understanding  that  why  ~  1  don't  know 

12  who  got  the  call,  whether  it  was  Mark  Gabrellian  or 

13  Duane  Curtis  or  outside  counsel  even  got  a  call  fi^om 

14  Mr.  Fiske's  staff  in  Arkansas  that  they  were  outraged 

15  that  investigators  who  had  come  into  their  office  to, 

16  you  know,  chat  with  them  and  generally  say  they  were 

17  around  to  help  from  the  RTC  had  apparently  gone  out 

18  to  potential  witnesses  and  indicated  or  led  people  to 

19  believe  that  they  were  assigned  to  Mr.  Fiske's  staff 

20  or  the  FBI  and  were  attempting  to  get  additional 

21  information. 

22  Q      Which  Kansas  City  office  investigators  were 
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1  reported  to  have  impersonated  FBI  agents? 

2  A      I  don't  know  their  names  but  they  were 

3  people  who  reported  to  Mr.  lorio. 

4  Q      Was  Ms.  Lewis  one  of  them? 

5  A      I  do  not  believe  so. 

6  Q      What  about  Mr.  Ausen? 

7  A      I  don't  recall.   I  have  no  idea. 

8  Q      Did  you  receive  information  that  Mr.  lorio 

9  had  approved  or  condoned  in  any  way  the  investigators 

10  who  reported  to  him  having  impersonated  FBI  agents? 

11  A      I  have  the  clear  impression  that  he  was 

12  aware  of  their  activities  but  1  don't  know  how  I 

13  received  that.   He  certainly  should  have  been  aware 

14  of  their  pursuing  the  Whitewater  matters,  when  he  had 

15  represented  repeatedly  that  they  had  concluded  all 

16  they  needed  to  do  from  a  criminal  point  of  view  and 

17  his  staff  that  was  located  in  Kansas  City  was  not 

18  handling  the  civil  investigation.   So  they  would  have 

19  had  no  purpose  at  all  to  go  to  Arkansas  unless  the 

20  special  counsel  had  asked  for  their  assistance,  and 

21  that  was  clearly  not  the  case. 

22  He  should  have  known  where  his 


1  investigators  were  and  what  they  were  spending  time 

2  on  if  he  was  supervising  them,  so  I  drew  the 

3  inference,  if  not  having  had  direct  information,  that 

4  he  was  aware  of  their  conduct. 

5  Q      When  had  Mr.  lorio  represented  that  his 

6  investigators,  his  criminal  investigators  were  no 

7  longer  investigating  the  Madison  case? 

8  A      I  think  he  did  that  a  number  of  times 

9  through  1994.    Because,  partially  in  response  to  the 

10  fact  that  Ms.  Yanda,  who  had  a  number  of  PLS  cases 

1 1  that  had  to  be  pursued  as  the  statute  of  limitations 

12  continued  to  run  and  various  matters,  was  having  a 

13  great  deal  of  difficulty  getting  attention  from  the 

14  investigators  to  perform  their  roles. 

1 5  And  when  asked  what  they  were  occupied 

16  with,  he  kept  representing  that  they  were  available. 

17  And  when  asked  if  they  were  still  working  on  the 

18  criminal  aspects,  since  they  weren't  working  on  the 

19  civil  aspects,  he  kept  saying  no,  they  had  wound  it 

20  up  or  were  about  to  wind  it  up. 

21  I  must  tell  you  we  were  absolutely 

22  befiiddled  and  couldn't  understand  what  they  thought 
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1  they  were  doing  on  a  criminal  matter,  since  there  was 

2  a  large  staff  of  the  special  counsel's  office  that 

3  was  working  on  it,  but  that's  what  he  said  they  were 

4  doing. 

5  MR.  KRAVITZ:    Thanks.   That's  all  I  have. 

6  MR.  ULWICK:    I  have  no  questions. 

7  MR.  BARTOLOMUCCI:    I  just  have  a  couple. 

8  EXAMINATION 

9  BY  MR.  BARTOLOMUCCI: 

10  Q      Have  you  ever  met  Mr.  lorio,  Mr.  Ausen  or 

1 1  Ms.  Lewis? 

12  A      I  know  I've  met  Mr.  lorio  on  several 

13  occasions.   I  probably  was  introduced  to  Mr.  Ausen  on 

14  one  or  more  occasions.   I  am  not  sure  I  have  not  met 

15  Ms.  Lewis.    I  think  she  may  have  been  at  a  meeting  of 

16  the  entire  legal  division  staff  in  Kansas  City  that  I 

17  went  to,  last  spring  I  guess.    But  I  didn't  speak 

18  with  her  directly  so  I  don't  know  that  she  was  in 

19  fact  there. 

20  Q      For  Mr.  Ausen  and  lorio,  can  you  tell  me 

21  what  time  frame  you  think  you  met  them? 

22  A      I  don't  know  what  first  time  was.   At 


1  various  times,  managers  of  the  office  of 

2  investigation  came  into  Washington  for  meetings  and  I 

3  would  attend  staff  meetings  and  say  hello  and  go  over 

4  some  things,  but  certainly  I  know  I  met  Mr.  lorio,  at 

5  least  probably  in  February  of  1994,  in  Dallas;  and 

6  then  thereafter,  a  number  of  meetings,  including  the 

7  meeting  that  I  referred  to  where  I  went  to  Kansas 

8  City  the  spring  of  this  year. 

9  Q      Other  than  your  attorney,  did  you  speak 

10  with  anyone  in  order  to  prepare  for  this  deposition? 

11  A      I  have  spoken  to  a  number  of  people  to  say 

12  that  I  would  be  attending  this  deposition,  but  I 

13  didn't  call  anyone  to  ask  them  about  preparing  for 

14  the  deposition. 

15  Q      What  about  your  prior  depositions? 

16  MR.  ULWICK:    What  about  them? 

17  BY  MR.  BARTOLOMUCCI: 

1 8  Q      The  same  question.   Did  you  speak  to  anyone 

19  in  preparation  for  those? 

20  A      I  am  sure  I  did. 

21  Q      At  what  point  in  time  did  you  review 

22  Mr.  Ulwick? 
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1  THE  WITNESS:    I  am  looking  to  you  for  some 

2  guidance.   I  am  trying  to  remember. 

3  MR.  ULWICK:    If  you  don't  recall  don't 

4  guess. 

5  THE  WITNESS:    I  don't  precisely  recall. 

6  BY  MR.  BARTOLOMUCCI: 

7  Q      Was  it  in  connection  with  these  Whitewater 

8  matters? 

9  A      Yes. 

10  Q      And  that  was  the  first  time? 

1 1  MR.  ULWICK:   You  mean  the  first  time  she 

12  ever  spoke  to  me  was  as  a  result  of  the 

13  Whitewater-related  investigations? 

14  BY  MR.  BARTOLOMUCCI: 

15  Q      Was  that  the  first  time  you  had  engaged  his 

16  counsel  in  connection  with  the  Whitewater  matter? 

17  A      Yes. 
18 

19 
20 
21 

22 

78 

1  MR.  BARTOLOMUCCI:    Okay,  thanks.   Nothing 

2  ftirther. 

3  MR.  KRAVITZ:    That's  it.   Thank  you. 

4  (Whereupon,  at  3:45  p.m.,  the  deposition 

5  was  concluded.) 

6 

7  

8  ELLEN  B.  KULKA 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
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I,    JOANNE  LTVERANT    ,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


A^^-LA 


I'f/J'ynL.L^^'^^l^^^'y^^ 


:ary  Public  in  and  for  the 
District  of  Columbia 


My  Commission  Expires      JULY  31,  2000 


4936 


DEPONENT   C4  jg/^  ^a^?.U> Q^  e^JU,-^   Tnjt-t^UJST 


ERRATA 


UUdQyT 


PAGE 

AL 

7U 


LINE 


CHANGE  FROM 


o.r\a 


n 


^'  roAMtlo" 


CHANGE  TO 


^^c^lrt)!^^        ^a)r>irQ^(g<£)^ 


v^ 


roj^l^  ^-^ 


REASON 


V 


DEPOSITION  OF  IRVIN  B.  NATHAN 
IN  RE:  S.  RES.  120 


FRIDAY,  OCTOBER  27,  1995 
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1  PROCEEDINGS 

2  Whereupon, 

3  IRVIN  NATHAN 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  GICALE: 

8  Q      Would  you  please  state  your  name  for  the 

9  record. 

10  A      Irvin  Nathan. 

11 

12 

13  Q      Your  present  business  address? 

14  A      It's  555  12th  Street,  Northwest, 

15  Washington,  D.C.  20004. 

16  Q      Where  are  you  currently  employed? 

17  A      I  am  a  partner  at  the  law  firm  of  Arnold  & 

18  Porter  in  Washington,  D.C. 

19  Q      And  how  long  have  you  been  a  partner  at 

20  Arnold  &  Porter? 

21  A      First  became  a  partner  in  1975  and  over  a 

22  period  of  time,  I  have  been  a  partner  there  for  about 
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1  sixteen  years,  I  guess. 

2  Q      Now,  in  1993  --  strike  that. 

3  This  deposition  is  being  conducted  pursuant 

4  to  Senate  Resolution  120.    The  resolution  establishes 

5  a  Special  Committee  administered  by  the  Banking 

6  Committee  to  conduct  an  investigation  involving 

7  Whitewater  Development  Corporation,  Madison  Guaranty 

8  Savings  &  Loan  Association,  Capital  Management 

9  Services,  Incorporated,  the  Arkansas  Development 

10  Finance  Authority  and  other  related  matters. 

1 1  Section  1(b)(2)(c)  of  Senate  Resolution  120 

12  authorizes  an  investigation  and  public  hearings  into 

13  whether  the  Department  of  Justice  has  improperly 

14  handled  RTC  criminal  referrals  relating  to  Madison 

15  Guaranty  Savings  &  Loan  Association  or  Whitewater 

16  Development  Corporation.   This  will  be  the  focus  of 

17  today's  deposition. 

18  You've  been  requested  to  testify  before  the 

19  Committee  and  have  your  deposition  taken  today.   This 

20  deposition  is  being  taken  in  advance  of  a  public 

21  hearing  which  will  occur  in  November.   It  is  possible 

22  you  may  testify  at  that  hearing. 

6 

1  You  are  testifying  obviously  under  oath. 

2  We're  asking  you  a  series  of  questions  and  if  you 

3  don't  understand  them,  please  let  us  know. 

4  The  stenographer  is  preparing  a  record  of 

5  the  questions  and  answers.   The  deposition  will  be 

6  treated  as  Committee  confidential  until  the 

7  commencement  of  the  hearings.   Prior  to  the  hearings, 

8  you  will  receive  a  letter  from  the  Committee  telling 

9  you  that  you  may  come  to  the  Senate  to  review  the 

10  transcript  of  your  deposition  and  make  notes  of  any 

1 1  corrections  from  transcription  on  the  errata  sheet. 

12  If  you  are  called  to  testify  at  a  public 

13  hearing  you  will  be  permitted  to  have  a  copy  of  your 

14  deposition  transcript  four  days  in  advance  of  your 

15  testimony.   You  may  be  represented  by  counsel.   I 

16  note  you  have  counsel  here  today  with  you. 

17  A      I  do. 

18  Q      Objections  to  the  form  of  questions  will  be 

19  noted  for  the  record.   Counsel  may  object  on  grounds 

20  of  privilege  or  relevance.  The  Committee  chairman 

21  may  rule  on  objections  where  the  witness  refuses  to 

22  answer  a  question. 
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1  Mr.  Nathan,  you  were  employed  with  the 

2  Department  of  Justice,  I  believe,  in  1993;  is  that 

3  correct? 

4  A      As  of  September  1,  1993,  I  was  employed  by 

5  the  Department  of  Justice,  correct. 

6  Q      And  how  long  did  you  serve  and  in  what 

7  capacity? 

8  A      I  served  from  September  1,  1993  to  April  7, 

9  1994  and  full-time,  I  served  as  the  principal 

10  associate  Deputy  Attorney  General. 

11  Q      I  take  it  after  April  7,  1994  that's  when 

1 2  you  returned  to  Arnold  &  Porter? 

13  A      After  that  time  I  returned  to  Arnold  & 

14  Porter,  correct. 

15  Q      And  prior  to  going  to  the  Department  of 

16  Justice  in  September  of  1993,  you  were  at  Arnold  & 

17  Porter  as  well? 

18  A      Correct,  that  is  correct. 

1 9  Q      How  long  were  you  there  prior  to  September 

20  1,  1993? 

21  A      Well,  1  was  first  at  Arnold  &  Porter  in 

22  1968,  and  I  left  Arnold  &  Porter  in  1979  to  go  to  the 

1  Department  of  Justice.   And  I  left  the  Department  of 

2  Justice  in  1981  and  I  returned  to  Arnold  &  Porter  in 

3  1981.    I  was  with  Arnold  &  Porter  continuously 

4  between  1981  and  August  30,  1993. 

5  Q      Now,  are  you  aware  of  the  Committee's 

6  request  to  the  Department  of  Justice  to  produce 

7  documents  with  respect  to  this  matter? 

8  A      No. 

9  Q      Do  you  have  any  documents  in  your  custody 

10  or  control  with  respect  to  this  matter? 

1 1  A      The  only  documents  that  I  have  are  ones 

12  that  I  received  recently  from  the  Department  of 

13  Justice  which  I  understand  was  previously  provided  to 

14  the  Committee.   I  did  not  take  any  documents  related 

15  to  this  matter  with  me  when  I  left  the  department  in 

16  April  of  1994. 

17  Q      What  are  the  documents  that  were  provided 

18  to  you? 

1 9  A      These  are  documents  that  relate  to  the 

20  recusal  of  Ms.  Casey,  things  of  that  sort. 

21  Q      You  have  those  in  your  possession  here 

22  today? 
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1  A      No. 

2  Q      But  you  have  them  in  your  possession 

3  someplace? 

4  A      Yes,  I  have  them  in  my  office. 

5  Q      In  your  office.   Do  you  know  what  those 

6  records  consist  of?   I  just  want  to  get  a  sense  of 

7  what  you  had  an  opportunity  to  review  before  your 

8  testimony  today. 

9  A      The  principal  ones  that  I  recall  are  a 

1 0  memorandum  that  Jack  Keeney  wrote  sometime  in 

1 1  September  of  1993  and  one  or  two  E-mail  messages  that 

12  I  either,  according  to  the  documents,  sent  or 

1 3  received.  There  are  one  or  two  other  documents,  I 

14  don't  recall  what  they  were,  but  they  all  relate  to 

15  the  ~  oh,  there's  a  letter  from  Paula  Casey  to  Phil 

16  Heymann  in  November  of  1993  announcing  her  recusal. 

17  Those  are  the  kinds  of  matters. 

18  Q      The  Keeney  memorandum,  do  you  recall  the 

19  date  of  that  memorandum? 

20  A      I  think  it's  approximately  September  21, 

21  but  I'm  not  certain,  of  '93.    If  you  have  it,  I  can 

22  identify.   I  believe  it's  to  the  FBI. 

10 

1  Q      I'm  showing  you  what's  marked  for 

2  identification  as  Bates  number  002047,  a  memorandum 

3  to  director  of  the  Federal  Bureau  of  Investigation 

4  dated  September  21,  1993  from  John  C.  Keeney 

5  regarding  subject,  David  L.  Hale.   Is  that  the 

6  memorandum  you  were  referring  to? 

7  A      Well,  I  didn't  have  any  marginal  notes  on 

8  my  copy  other  than  maybe  Mr.  Keeney' s  signature,  and 

9  I  don't  know  what's  on  the  document,  but  the  text  of 

10  this  memo  is  the  same  as  what  I  have  received. 

1 1  Q      Now,  have  you  spoken  to  anyone  who  you  know 

12  the  Committee  has  deposed  here  or  who  you  know  that 

13  the  Committee  expects  to  depose  in  this  matter  with 

14  respect  to  the  substance  of  your  testimony  today? 

15  A      Well,  I  haven't  spoken  to  anyone  who  has 

16  been  deposed  here  concerning  their  deposition  nor 

17  their  testimony.   I  don't  know  whether  the  Committee 

1 8  intends  to  depose  Mr.  Heymann,  who  was  my  superior  at 

19  the  Department  of  Justice,  and  many  months  ago  I  did 

20  have  a  conversation  with  him  about  this  matter. 

21  Q      And  did  you  talk  ~  you  talked  to  him  about 

22  the  substance  of  ~  that  was  before  I  guess  you  were 
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1  asked  to  ~ 

2  A      It  was  long  before  I  was  asked  to  be  a 

3  witness. 

4  Q      Did  you  talk  about  the  substance  of  what 

5  had  occurred  during  that  time  period? 

6  A      Yes,  we  did. 

7  Q      What  was  the  nature  of  your  conversation? 

8  A      It  was  to  refresh  each  other's 

9  recollections  about  what  had  happened. 

10  Q      What  do  you  recall  saying  to  him  had 

1 1  happened  at  that  point  in  time? 

12  A      You  know,  it's  hard  for  me  to  recall  the 

13  conversation  with  Mr.  Heymann  on  that  topic.   It  was, 

14  in  essence,  the  same  matters  to  which  I  have 

15  previously  been  interviewed  by  the  FBI  and  have 

16  testified  in  a  grand  jury  for  the  independent  counsel 

17  in  Whitewater.  And  it  relates  to  the  events  ~  my 

18  conversation  with  Mr.  Heymann  related  to  my 

19  recollection  principally,  I  was  principally 

20  recollecting  in  that  conversation  for  his  benefit  the 

21  events  that  occurred  relating  to  the  recusal  of  Paula 

22  Casey. 


1  Q      Now,  just  so  you  understand,  I  do  not  have 

2  the  benefit  of  the  FBI's  interview. 

3  A      I  understand.   And  I  don't  have  a 

4  transcript  or  clear  recollection  of  my  conversation 

5  with  Mr.  Heymann,  but  it  was  my  best  recollection 

6  which  I'm  prepared  to  give  to  you  today  on  the  same 

7  matter. 

8  Q      Do  you  recall  what  Mr.  Heymann  said  to  you 

9  in  terms  of  his  recollection  of  those  events? 

10  A      It  generally  comported  with  my 

1 1  recollection. 

12  Q      Mr.  Nathan,  when  did  you  first  hear  of  an 

13  RTC  criminal  referral  relating  to  Madison  Guaranty  or 

14  Whitewater  Development  Corporation? 

15  A      The  first  time  I  heard  anything  about  this 

16  matter  was  in  mid-September  1993,  when  I  received  a 

17  phone  call  from  a  reporter  for  The  New  York  Times 

18  named  Jeff  Gerth  who  advised  me  that  a  lawyer  for  a 

19  target  in  the  U.S.  Attorney's  office  in  Little  Rock 

20  was  claiming  that  he  was  having  a  difficult  time  in 

21  dealing  with  the  U.S.  Attorney's  Office  there  and 

22  that  he  was  claiming  that  he  had  some  information, 
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1  but  that  he  couldn't  make  an  appropriate  arrangement 

2  at  the  U.S.  Attorney's  Office.   That  was  the  first 

3  time  that  1  had  any  knowledge  or  information 

4  regarding  anything  relating  to  the  RTC  or  any  of  the 

5  criminal  referrals. 

6  Q      Did  you  know  Mr.  Gerth  prior  to  receiving 

7  this  call  in  mid-September  1993? 

8  A      Yes. 

9  Q      How  is  it  that  you  knew  Mr.  Gerth? 

10  A      From  professional  acquaintances,  from  my 

1 1  prior  years  at  the  Department  of  Justice. 

12  Q      When  you  say  "professional 

13  acquaintances"  ~ 

14  A      He  is  a  reporter  who  covered  aspects  of 

15  matters  at  the  Department  of  Justice,  and  1  dealt 

1 6  with  him  when  he  was  a  reporter  and  1  was  at  the 

17  Department  of  Justice. 

18  Q      In  your  stint  from  '79  to  '81? 

19  A      Correct. 

20  Q      Would  that  be  the  extent  of  your 

21  relationship  with  him  from  --  did  you  speak  with  him 

22  between  '81  and  the  time  you  came  back  to  the 
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1  department  in  1993? 

2  A      It's  possible  1  spoke  to  him.    If  so,  it 

3  was  in  a  professional  capacity  as  a  reporter,  he  may 

4  have  called  once  or  twice  over  12  years  on  some 

5  matter.   1  don't  really  recall. 

6  Q      You  didn't  represent  him  or  anything? 

7  A      No. 

8  Q      Now,  when  you  came  into  the  deputy's  office 

9  in  September,  that  was  not  a  position  for  which  you 

10  had  to  be  confirmed? 

1 1  A      Correct. 

12  Q      And  you  were  not  there  as  a  consultant 

13  prior  to  assuming  your  responsibilities  in  September; 

14  correct? 

15  A      1  was  not. 

16  Q      Who  were  you  to  answer  to  at  that  point  in 

17  time?   Was  that  Mr.  Heymann  exclusively? 

18  A      Well,  he  was  my  immediate  supervisor.   I 

19  assume  1  also  had  to  answer  to  the  Attorney  General. 

20  Q      When  you  came  into  the  department  in 

21  September  of  1993,  were  you  briefed  by  either 

22  Mr.  Heymann  or  Attorney  General  Reno  or  anyone  you 
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1  supervised  with  respect  to  pending  criminal  actions 

2  of  significant  nature? 

3  A      Not  that  I  recollect. 

4  Q      Did  you  receive,  while  you  were  in  that 

5  position,  significant  case  reports  of  any  sort  on  a 

6  periodic  basis? 

7  A      I  got  no  regular  reports  on  any  pending 

8  criminal  investigations. 

9  Q      How  would  you  be  alerted  as  to  whether  or 

10  not  significant  matters  would  be  pending  either  in 

1 1  main  Justice  or  in  the  U.S.  Attorney's  offices  across 

12  the  country? 

13  A      On  an  ad  hoc  basis.    If  there  was  some 

14  action  that  the  deputy's  office  needed  to  take  with 

1 5  respect  to  it. 

16  Q      But  strictly  ad  hoc,  no  summaries  of 

17  significant  cases  that  you  can  recall  receiving? 

18  A      That's  a  correct  statement. 

19  MR.  IVEY:     I'm  sorry,  what  was  that 

20  answer? 

21  THE  WITNESS:    It  was  a  correct  statement. 

22  BY  MR.  GICALE: 
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1  Q      Now,  the  office  you  worked  in, 

2  Mr.  Heymann's  office,  were  there  other  deputies  to 

3  him? 

4  A      Yes. 

5  Q      Who  else  was  a  deputy  to  him  at  that  point 

6  in  time? 

7  A      When  I  first  arrived,  David  Margolis  was  a 

8  deputy  to  Mr.  Heymann,  Lori  Robinson  was  a  deputy.   I 

9  think  I'm  leaving  one  out.    There  were  other  people 

10  obviously  who  worked  there,  including  some  people  who 

1 1  had  been  seconded  there,  like  Roger  Adams  and  Gary 

12  Katzman.  There  may  have  been  one  other  deputy  whose 

13  name  escapes  me  at  the  moment. 

14  Q      How  were  the  deputies'  responsibilities 

15  divided  up? 

16  A      This  was  a  long  time  ago  and  I  don't  really 

17  recollect.   We  had  a  number  of  principal 

18  jurisdictional  assignments.   1  was  the  principal 

19  associate  and  I  dealt  with  arranging  the  staff 

20  meetings  and  helped  in  parceling  out  assignments. 

21  Certain  matters  were  assigned  on  a  regular  basis  to 

22  the  particular  deputies,  for  example  matters  relating 
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1  principally  to  the  FBI  or  the  criminal  division  were 

2  assigned  to  David  Margolis  as  a  career  associate  in 

3  the  deputy's  office.   Lori  Robinson  had 

4  responsibilities  in  juvenile  Justice  and  in  the 

5  office  of  Justice  programs  and  matters  of  that  sort. 

6  There  was  a  document  that  listed  the  principal  areas 

7  of  responsibility  of  various  deputies,  but  I  don't 

8  recall  them  all  now. 

9  Q      When  you  arrived  there,  Webster  Hubbell, 

10  was  he  confirmed  in  his  position? 

11  A      I  believe  he  was  confirmed.   He  was 

12  certainly  there  and  he  was  in  place  as  the  Associate 

13  Attorney  General. 

14  Q      Who  did  he  answer  to? 

15  A      He  reported  to  the  Attorney  General. 

16  Q      Did  he  report  to  you  or  Mr.  Heymann  under 

17  any  circumstances? 

18  A      He  never  reported  to  me,  and  I  don't 

19  believe  there  was  any  circumstance  in  which  he 

20  reported  to  Mr.  Heymann. 

21  Q      Now,  while  you  were  there,  what  would 

22  Mr.  Hubbell's  duties  as  Associate  Attorney  General 


1  have  been? 

2  A      He  had  supervision  with  respect  to 

3  principally  the  civil  side  of  the  Department  of 

4  Justice  during  the  time  that  I  was  there.   A  number 

5  of  divisions  reported  directly  to  him,  such  as  the 

6  civil  division,  antitrust  division,  tax  division, 

7  immigration  and  naturalization,  other  entities  of 

8  that  sort. 

9  Q      Did  he  have  any  responsibility  for  the 

10  criminal  division? 

11  A      He  did  not. 

12  Q      When  you  had  staff  meetings,  if  there  were 

13  matters  relating  to  the  criminal  division  that  came 

14  up,  would  he  be  present  for  those  meetings? 

15  A      I  don't  recall  Mr.  Hubbell  being  at  a  staff 

16  meeting  with  the  deputy's  office. 

17  Q      What  about  a  staff  meeting  with  the 

18  Attorney  General? 

19  A      Yes,  he  was  present  for  staff  meetings  of 

20  the  Attorney  General. 

21  Q      Would  pending  criminal  investigations  as 

22  well  as  civil  matters  be  brought  up  at  those 
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1  meetings? 

2  A      I  would  say  it  would  generally  be  rare  that 

3  a  particular  investigation  would  come  up  at  those 

4  meetings,  but  it  certainly  could  have  happened, 

5  including  criminal  investigation. 

6  Q      During  any  meetings  that  you  were  aware  of 

7  while  you  were  at  the  department  and  Mr.  Hubbell  was 

8  present  with  the  Attorney  General  or  the  deputy,  were 

9  the  Whitewater,  Madison  or  allegations  against 

10  Mr.  Hale,  Clinton  and  Tucker  discussed? 

11  A      No. 

12  Q      Now,  in  September  when  you  received  this 

13  phone  call  from  Mr.  Gerth,  did  he  give  you  any  more 

14  details  at  that  point?   And  by  the  way,  do  you  have  a 

15  specific  date  that  you  received  a  phone  call? 

16  A      I  believe  it  was  the  Saturday  before  the 

17  September  21  memo  of  Mr.  Keeney. 

18  Q      Did  he  give  you  any  more  specifics  in  that 

19  first  phone  call? 

20  A      Yeah.   He  did  give  me  specifics.   I  don't 

2 1  recollect  them  now.    Some  of  them  are  memorialized  in 

22  Mr.  Keeney's  memo. 

20 

1  Q      Well,  we've  got  various  copies  of  this 

2  memo,  and  I  want  to  make  sure  you  get  a  clean  copy  to 

3  the  extent  we  have  one.   The  cleanest  I  have  is 

4  004660,  and  it's  again  a  September  21,  1993  memo  to 

5  the  director  from  Jack  Keeney. 

6  Now,  the  object  of  this  memo  was  to,  as  I 

7  understand  it,  compile  the  information  that  the 

8  department  had  received  or  he  had  received  to  date. 

9  And  from  the  various  sources,  including  yourself,  the 

10  FBI  in  a  teletype  from  August  ~  I'm  sorry,  there  was 

1 1  a  September  17  teletype  from  the  FBI  referring  to  the 

12  opening  of  an  investigation  in  August  of  '93.   And  he 

13  was  also  including  some  information  he  had  received 

14  with  respect  to  the  reporter's  contact  with  an  FBI 

15  agent  in  Little  Rock,  as  I  understand  it;  correct? 

16  A      You're  asking  me  if  that's  your  correct 

1 7  understanding?  I  have  no  knowledge  of  why  Jack  wrote 

18  that  memo. 

19  Q      He  didn't  discuss  the  memo  with  you? 

20  A      No. 

21  Q      Well,  he  sent  you  a  copy;  correct? 

22  A      Correct. 
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1  Q      Well,  you've  reviewed  the  memorandum  and 

2  it's  your  statement  here  today  that  as  he  recounts 

3  your  version  of  this,  and  by  the  way,  I'm  referring 

4  to  page  2  of  this  memorandum,  the  second  full 

5  paragraph  wherein  he  starts  the  paragraph  by  saying 

6  "As  I  told  Assistant  Director  Larry  Potts,"  and  he 

7  refers  to  a  high-ranking  official  at  the  Department 

8  of  Justice.   Is  that  you? 

9  A      I  don't  know  if  I  was  high  ranking,  but  1 

10  think  he  is  referring  to  me  there,  yes. 

1 1  Q      Now,  in  that  memo  he  indicates  that  you 

12  wanted  to  keep  the  individual  who  had  contacted  you, 

13  Mr.  Gerth's,  identity  confidential  at  that  point;  is 

14  that  correct? 

15  A      That  is  correct. 

16  Q      Why  is  that? 

17  A      Because  Mr.  Gerth  asked  me  to  do  that,  and 

18  I  agreed  to  do  that  at  that  time. 

19  Q      Now,  he  goes  on  to  relate  in  the  following 

20  paragraphs,  recount  his  recollection  of  what  you 

2 1  informed  him  with  respect  to  your  conversation  with 

22  your  informant,  at  that  time  unnamed.   And  after 


22 


1  having  reviewed  that,  does  that  accurately  reflect 

2  what  you  conveyed  to  him  in  terms  of  the  information 

3  you  received  from  the  reporter  at  that  point  in  time? 

4  A      It's  essentially  correct,  the  best  I  can 

5  recall  it  at  this  time. 

6  Q      Now,  in  this  conversation  with  Mr.  Gerth, 

7  how  did  he  describe  Mr.  Tucker  and  Mr.  Clinton's 

8  conduct  in  this  affair? 

9  A      First  of  all,  he  wasn't  purporting  to  have 

10  any  direct  knowledge  about  Mr.  Clinton  or 

1 1  Mr.  Tucker.   What  he  was  suggesting  was  that  Mr.  Hale 

12  had  some  information  about  Mr.  Clinton,  who  then  I 

13  think  was  Governor  Clinton,  and  Mr.  Tucker  relating 

14  to  events  back  in  1986  and  that  Mr.  Hale  was 

15  interested  in  trading  that  information  in  return  for 

16  immunity  for  his  conduct  in  this  SB  A  loan.   And  what 

17  Mr.  Gerth  was  principally  advising  me  was  the  view 

18  that  Mr.  Coleman  had,  which  would  be  Mr.  Hale's 

19  lawyer,  that  he  was  not  getting  a  favorable  reception 

20  at  the  U.S.  Attorney's  Office  with  respect  to  his 

2 1  proposal. 

22  My  principal  response  to  Mr.  Gerth  was  that 
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1  if  Mr.  Coleman  was  not  happy  with  the  way  he  was 

2  being  treated  in  the  U.S.  Attorney's  Office,  that  the 

3  Department  of  Justice  did  not  have  an  unlisted  number 

4  and  that  he  could  call  Mr.  Keeney  in  the  criminal 

5  division  and  take  up  his  concerns. 

6  Q      Well,  at  that  time  he  indicated  to  you  that 

7  the  allegation  from  Mr.  Hale  was  that  Mr.  Clinton  and 

8  Mr.  McDougal  had  encouraged  Hale  to  provide  funds  to 

9  Madison  Guaranty  prior  to  an  audit  to  bring  the 

10  Whitewater  loans  acceptably  up-to-date;  is  that 

1 1  correct? 

12  A      I  don't  know.    What  are  you  referring  to? 

13  Q      I'm  referring  to  the  last  paragraph  of  the 

14  second  page. 

15  A      As  I  understand  it,  through  triple  hearsay, 

16  that  was  what  Mr.  Gerth  was  suggesting  to  me  that  he 

17  had  learned  from  Mr.  Coleman,  that  Mr.  Hale  might 

18  say. 

19  Q      That  Mr.  ~ 

20  A      That  Mr.  Hale  might  say.   My  understanding 

21  was  that  none  of  this  information  had  been  proffered 

22  to  the  U.S.  Attorney's  Office,  that  Mr.  Coleman  was 


1  refusing  to  provide  information  to  the  U.S. 

2  Attorney's  Office  until  they  had  agreed  in  advance  to 

3  give  him  immunity,  to  give  his  client,  Mr.  Hale, 

4  immunity. 

5  Q      Now,  in  what  detail  did  he  describe  the 

6  conduct  of  Mr.  Tucker? 

7  A      I  don't  recall  any  specifics. 

8  MR.  IVEY:     Just  for  clarity,  the  "he"  is 

9  Mr.  Gerth  or  Mr.  Keeney? 

10  MR.  GICALE:     No,  Mr.  Gerth. 

11  BY  MR.  GICALE: 

12  Q      Describe  the  conduct  of  Jim  Guy  Tucker 

13  based  on  his  conversations  with  Hale. 

14  A      I  really  don't  recall  any  details  of 

15  Mr.  Gerth 's  report  or  Mr.  Coleman's  assertions  or 

16  what  Mr.  Hale  would  say  about  Mr.  Tucker. 

17  Q      Do  you  recall  whether  or  not  he  referenced 

18  a  loan  to  Dean  Paul  for  $825,000  in  1986? 

19  A      To  who? 

20  Q      Dean  Paul. 

21  A      Dean  Paul? 

22  Q      Yes. 
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1  A      I  don't  recall  the  name  Dean  Paul  in 

2  connection  with  this  memo. 

3  Q      Do  you  recall  whether  or  not  he  told  you 

4  that  a  loan  had  gone  from  Madison  Guaranty  to  an 

5  individual  for  approximately  $825,000  and  that  some 

6  of  the  proceeds  of  that  loan  went  to  Susan  McDougal 

7  from  Master  Marketing  and  some  of  the  proceeds  went 

8  to  Governor  Tucker,  a  firm  owned  by  him  called  Castle 

9  Sewer  &  Water? 

10  A      That  does  not  sound  familiar  to  me. 

1 1  Q      What  about  the  $300,000  loan? 

12  A      I  do  recall  something  about  a  $300,000  loan 

13  to  a  company  in  which  Mrs.  McDougal  was  a  principal 

14  on  some  notion  and  that  it  was  entitled  to  a  minority 

15  business  preference. 

16  Q      And  he  also  told  you  that  Hale  believed 

17  some  of  those  ftinds  eventually  went  to  Whitewater  to 

18  benefit  the  Clintons;  is  that  correct? 

19  A      Look,  I  don't  recall  this  conversation  in 

20  any  great  detail,  and  I  was  not  there  to  receive  any 

21  kind  of  a  proffer  from  Mr.  Coleman.   If  it's  not  in 

22  this  memo,  which  I  don't  see  it,  I  don't  think  it 


1  probably  happened,  but  1  just  don't  recall. 

2  Q      After  reviewing  this  memo,  is  this 

3  consistent  with  the  information?  And  I'm  referring 

4  to  the  paragraph  starting  with  "As  1  told  Larry 

5  Potts"  where  he  relates  the  information,  you're  the 

6  high  ranking  official  he's  referring  to.   And  1 

7  believe  the  story  he  relates  goes  through  to  the  next 

8  page,  I  believe  the  second  full  paragraph  starting 

9  with  "The  Department  official."  After  ~ 

10  A      That's  correct.  And  you  know,  1  don't  know 

1 1  that  he  talked  to  Mr.  Potts.    1  don't  know  everything 

12  that's  here,  but  what  is  related  in  this  memorandum 

13  reflecting  my  conversation  with  Mr.  Keeney  is 

14  essentially  accurate  and  accords  with  my  recollection 

15  of  what  Mr.  Gerth  told  me  in  that  conversation  on  a 

16  Saturday  in  September  of  1993. 

17  Q      When  you  say  it's  essentially  accurate, 

18  where  is  it  inaccurate? 

19  A      1  don't  know.    1  haven't  read  it  in  great 

20  detail  and  I  don't  recollect  the  conversation.  The 

21  details  of  what  Mr.  Coleman  had  apparently  told 

22  Mr.  Gerth  were  not  that  critical  to  me,  so  I  don't 
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1  know  if  this  is  100  percent  accurate.  It  is 

2  generally  along  the  lines  of  the  conversation  I  had 

3  with  Mr.  Gerth. 

4  I  did  not  note  at  the  time  when  I  saw  this 

5  memo  any  significant  inconsistency  between  that  and 

6  what  I  told  Mr.  Keeney. 

7  Q      Now,  you  received  this  information  on  a 

8  Saturday.   When  did  you  relate  it  to  Mr.  Keeney? 

9  A      Probably  on  that  Monday. 

10  Q      The  -- 

1 1  A      The  following  Monday. 

12  Q      And  how  did  you  notify  him  that  you  had 

13  received  this  information? 

14  A      I  don't  recollect  whether  it  was  by 

15  telephone  or  in  person. 

16  Q      Did  you  attend  a  meeting  with  other 

17  officials  from  the  Department  of  Justice  to  discuss 

18  the  information  you  had  received  from  Mr.  Gerth? 

19  A      I  first  communicated  the  information  to 

20  Mr.  Heymann,  and  1  believe  that  was  on  that  same 

21  Saturday.   And  it  was  Mr.  Heymann's  suggestion  that  I 

22  communicate  it  to  Mr.  Keeney  and  also  talk  to 
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1  Mr.  McDowell  about  it  to  see  what  they  knew  about 

2  this  matter. 

3  Q      On  that  Saturday  or  on  Monday? 

4  A      Well,  that  was  his  suggestion  to  me  on 

5  Saturday,  which  I  carried  out  on  Monday. 

6  Q      Who  was  the  first  person  you  talked  to,  was 

7  that  Keeney? 

8  A      First  person  1  talked  to  was  Mr.  Heymann. 

9  Q      No,  after  you  talked  to  Mr.  Heymann. 

10  A      1  don't  recollect  whether  1  talked  with 

1 1  Keeney  before  I  talked  to  Mr.  McDowell  or  vice 

12  versa.   1  talked  to  both  of  them  on  Monday  morning,  I 

13  would  say. 

14  Q      And  in  each  instance  when  you  talked  to 

15  them,  did  you  relate  this  what  Mr.  Gerth  had  told  to 

16  you  to  each  of  them? 

17  A      1  believe  so.    I  did  not  identify  Mr.  Gerth 

18  at  that  time  to  either  of  them,  but  1  gave  them  the 

19  substance  of  what  he  had  told  me. 

20  Q      So  you  related  this  to  Heymann,  Keeney, 

21  McDowell.   Anyone  else? 

22  A      The  Attorney  General. 
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Q      When  did  you  relate  it  to  her? 

A      I  don't  know  whether  it  was  on  the  Saturday 
or  on  Monday,  but  it  was  one  of  those  two  days. 

Q      Was  that  in  person  or  by  phone? 

A      In  person. 

Q      When  you  talked  to  Mr.  Heymann  about  it, 
was  that  in  person? 

A      Yes,  it  was  in  person. 

Q      Was  the  Attorney  General  present  when  you 
talked  to  Mr.  Heymann  about  this? 

A      After  I  talked  to  Mr.  Heymann,  the  two  of 
us  went  and  saw  the  Attorney  General  and  I  believe  it 
was  on  that  Saturday.   It's  possible  that  it  was  the 
next  business  day. 

Q      Now,  when  you  talked  to  Mr.  Heymann  about 
it,  did  you  talk  about  the  existence  of  a  prior 
criminal  referral  with  respect  to  Madison  Guaranty? 

A      I  don't  think  I  knew  anything  about  a  prior 
criminal  referral  until  I  talked  to  Mr.  McDowell. 

Q      Was  Mr.  Heymann  aware  of  a  prior  criminal 
referral? 

A      Well,  you'll  have  to  ask  him,  but  he  did 
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not  tell  that  to  me. 

Q      What  about  the  Attorney  General,  did  she 
reference  the  prior  criminal  referral? 

A      She  did  not  reference  that  to  me. 

Q      Do  you  know  whether  or  not  she  was  aware  of 
it  at  that  point? 

A      I  don't  know. 

Q      What  did  the  Attorney  General  say  to  you 
with  respect  to  this  once  you  related  this 
information  to  her? 

A      She  suggested  that  Mr.  Heymann  and  I  handle 
this  in  a  manner  that  we  thought  appropriate. 

Q      Manner  that  you  what? 

A      In  a  manner  that  we  believed  appropriate. 

Q      Now,  after  you  related  the  information  that 
you  had  to  Mr.  Keeney,  either  by  phone  call  or  in 
person,  what  happened  next? 

A      My  recollection  is  Mr.  McDowell  said  he 
would  look  into  this  and  get  back  to  me  and  reported 
to  me  what  he  understood  had  happened  in  this  matter 
before.   Mr.  McDowell  told  me  that  sometime  during 
the  presidential  election  in  1992,  that  there  had 
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1  been  some  criminal  referrals  from  the  RTC  to  the  U.S. 

2  Attorney's  office  in  Little  Rock.   And  that  the 

3  then-U.S.  Attorney  in  Little  Rock  had  referred  the 

4  matter  to  main  Justice,  suggesting  that  he  thought  he 

5  should  recuse  himself  from  the  matter  and  1  believe 

6  his  office  should  be  recused  from  the  matter. 

7  And  that  the  fraud  section  of  the 

8  Department  of  Justice  had  examined  that  request  and 

9  had  concluded  sometime  in  early  1993  that  there  was 

10  no  reason  that  the  U.S.  Attorney's  office  in  Little 

1 1  Rock  should  recuse  itself  and  that  it  sent  the  matter 

12  back,  along  with  a  note  to  the  effect  that  there  was 

13  no  need  to  recuse  and  that  if  the  U.S.  Attorney's 

14  Office  saw  that  there  was  no  ~  1  believe  that  there 

15  was  no  prosecutorial  merit  in  the  matter,  that  would 

16  be  a  reasonable  judgment,  something  along  those 

17  lines. 

18  And  so  Mr.  McDowell  told  me  that  was  the 

19  background  to  the  referral  situation  and  told  me  that 

20  so  far  as  he  knew,  the  U.S.  Attorney's  Office  was  now 

21  handling  the  Hale  matter.   And  1  believe  that  he 

22  supplied  me  with  an  exchange  of  correspondence 


1  between  Mr.  Coleman  and  Assistant  U.S.  Attorney  in 

2  Little  Rock,  the  gist  of  which  was  that  Mr.  Coleman 

3  was  asking  for  immunity  for  his  client.   And  the  U.S. 

4  Attorney's  Office  was  saying  something  to  the  effect 

5  that  they  wanted  Mr.  Hale  to  plead  guilty  to  one 

6  felony  count  and  that  thereafter  they  would  be  glad 

7  to  hear  his  proffer  and  take  it  into  account  in 

8  connection  with  the  sentencing  or  something  along 

9  those  lines. 

10  Q      These  communications  with  the  U.S. 

1 1  Attorney  ~  between  the  U.S.  Attorney's  office  in 

12  Little  Rock  and  the  attorney,  Mr.  Coleman, 

13  Mr.  McDowell  brought  these  over  or  faxed  these  over 

14  to  your  office? 

15  A      I  don't  think  he  faxed  them,  but  I  don't 

16  recall  how  1  got  them  exactly.   I  either  got  them 

17  from  Mr.  McDowell,  interoffice  mail  or  something  like 

18  that,  or  I  may  have  received  them  from  Mr.  Gerth.   I 

19  don't  know,  but  I  know  that  I  received  it.    1  had 

20  subsequent  calls  with  Mr.  Gerth  beyond  the  one  that  I 

21  described.   And  he  may  have  referred  to  this 

22  correspondence  and  he  may  have  provided  them  to  me. 
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One  of  the  two  provided  them  to  me.   I  don't  recall. 

Q      What  I  would  like  to  know  is  when  you 
called  him  on  that  Monday,  was  he  already  aware  of 
the  correspondence  between  Mr.  Coleman  and  the  U.S. 
Attorney's  Office? 

A      That  wasn't  my  impression.   My  impression 
was  that  he  looked  into  it  and  this  is  what  he  found. 

Q      After  you  called  him,  he  looked  into  it? 

A      That's  my  understanding. 

Q      Now,  between  the  call  from  Mr.  Gerth  on 
Saturday  and  your  first  conversation  with  Mr.  Keeney 
and  Mr.  McDowell  on  Monday,  did  Mr.  Gerth  call  again? 

A      Between  Saturday  and  Monday? 

Q      Yes. 

A      No. 

Q      Or  did  you  call  him? 

A      No. 

Q      Now,  one  of  the  pieces  of  correspondence 
from  the  attorney  involved  in  this  case  indicated 
some  dissatisfaction  and  concern  as  to  whether  or  not 
the  U.S.  Attorney  there,  Paula  Casey,  was  in  a 

position  to  handle  this  fairly;  is  that  correct? 

34 

1  A      Well,  I  don't  know  if  that  was  in 

2  correspondence.  That  was  the  gist  of  what  Mr.  Gerth 

3  was  conveying  that  Mr.  Coleman  had  suggested  to  him, 

4  that  because  Ms.  Casey  had  been  appointed  by 

5  President  Clinton,  that  she  and  her  office  were  not 

6  in  a  position  to  handle  this  matter. 

7  Q      After  receiving  the  information  with 

8  respect  to  the  update  on  the  criminal  referral 
received  in  1992  and  the  information  with  respect  to 
the  correspondence  between  Mr.  Coleman  and  the  U.S. 
Attorney's  office  in  Little  Rock,  did  you  receive  any 
other  information  from  Mr.  McDowell?  If  not,  what 
did  you  proceed  to  do? 

A      You  know,  there  may  have  been  some  other 
information  from  Mr.  McDowell.   I  don't  want  to 
suggest  that's  the  universe,  but  those  were  the 
highlights  of  what  I  can  recall.   I  asked  him, 
Mr.  Keeney,  to  monitor  that  situation  and  to  consider 
whether  any  recusal  was  appropriate  there. 

Q      After  receiving  the  information  from 
Mr.  McDowell,  after  having  him  go  out  and  determine 
what  the  status  of  the  matters  was  at  that  point  in 
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1  time,  did  you  eventually  all  meet  in  Mr.  Keeney's 

2  office  or  meet  someplace  in  the  Department  of  Justice 

3  on  that  day,  on  Monday? 

4  A      I  really  don't  recall  a  meeting.   It's 

5  possible,  but  ~  I  don't  want  to  say  all  meet.   You 

6  mean  Mr.  Keeney,  Mr.  McDowell  and  myself?   I  don't 

7  recall  a  meeting  of  the  three  of  us.   It's  very 

8  possible,  but  I  met  with  Jack  Keeney  in  his  office. 

9  Q      What  about  Mr.  Gangloff? 

10  A      It  is  certainly  possible,  but  I  don't  have 

1 1  a  specific  recollection.   I  see  that  he's  copied  on 

12  the  memo. 

13  Q      In  the  memo  of  the  21st,  Mr.  Keeney  not 

14  only  relates  the  information  that  you've  conveyed  to 

15  him,  but  he  also  refers  to  the  information  that  he 

16  had  received  from  the  FBI  in  the  teletype  of 

17  September  17,  1993.    And  then,  as  I  indicated 

18  earlier,  information  that  he'd  received  from  the  head 

19  of  the  FBI  office  in  Little  Rock.   Were  you  made 

20  aware  of  that  information  as  well  on  Monday  the  20th? 

21  A      No.    First  time  I  knew  about  this  is  when  I 

22  read  this  memo. 
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1  Q      Do  you  know  whether  or  not  Mr.  McDowell  was 

2  aware  of  this  information  on  the  20th? 

3  A      No. 

4  Q      Now,  when  you  said  there  should  be  some 

5  consideration  given  with  respect  to  recusal,  did  you 

6  get  more  specific  than  that? 

7  A      No,  I  don't  believe  so. 

8  Q      Did  you  discuss  the  reasons  for  recusal  by 

9  Ms.  Casey? 

10  A      I  didn't  have  any  reasons  for  recusal,  and 

1 1  I  didn't  have  any  information  beyond  that  which 

12  Mr.  Gerth  had  given  to  me  which  I  had  transmitted  to 

13  Mr.  McDowell  and  Mr.  Keeney. 

14  Q      Were  you  ~ 

15  A      I  had  never  heard  of  Paula  Casey  before. 

16  Q      Now,  when  you  discussed  this  matter  with 

17  Mr.  Heymann  and  Attorney  General  Reno  on  Saturday,  at 

18  the  point  in  time  when  you  related  Mr.  Gerth's 

19  information  to  you,  did  you  discuss  the  issue  of 

20  recusal  with  the  Attorney  General  and  Mr.  Heymann? 

21  A      There  was  certainly  no  detailed 

22  conversation  about  it.   We  didn't  have  much 
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information  and  the  objective  was  to  get  information, 
and  the  people  who  were  going  to  get  the  information 
were  Mr.  McDowell  and  Mr.  Keeney. 

Q  So  by  sometime  Monday,  the  information  you 
had  obtained  was  this  exchange  of  correspondence,  you 
had  obtained  ~ 

A      Wait.   I  don't  know  that  I  got  the 
correspondence  on  Monday.    I  didn't  mean  to  suggest 
that  to  you.    I  transmitted  the  information  I  had 
from  Mr.  Gerth  to  them  on  Monday.   They  got  it  back 
to  me  at  some  later  time,  I  don't  know  when,  and  the 
correspondence  came  in  at  a  later  time  still. 

Q      Do  you  know  whether  or  not  they  discussed 
the  existence  of  the  correspondence  on  that  Monday? 

A      I  don't  know.    I  would  strongly  doubt  it. 

Q      And  do  you  know  whether  or  not  they  called 
either  Paula  Casey  or  one  of  her  assistants  in  Little 
Rock  at  their  office  while  you  were  present? 

A      They  did  not  call  that  office  in  my 
presence. 

Q      That  office  or  the  individuals  I've  just 
mentioned,  Paula  Casey  or  Fletcher  Jackson  or  Michael 


1  Johnson  from  that  office? 

2  A      They  did  not  call  those  individuals  in  my 

3  presence. 

4  Q      Now,  in  addition  then  to  the  information 

5  with  respect  to  the  first  referral,  did  you  have  that 

6  information  on  the  first  day,  the  20th,  do  you  know? 

7  A      I  don't  believe  I  ever  had  any  information 

8  about  the  referrals,  and  I  certainly  don't  know  that 
I  had  it  on  Monday  the  20th. 

Q      Well,  you  testified  earlier  that 
Mr.  McDowell  gave  you  a  status  report  as  to  the 
referral  that  came  in  in  1992. 

A      Yes,  but  I  didn't  have  the  referral.   I  had 
information  from  Mr.  McDowell  that  the  matter  had 
been  referred  to  the  U.S.  Attorney's  Office,  U.S. 
Attorney's  Office  had  asked  about  recusal.   This  was 
information  Mr.  McDowell  related  to  me. 

Q      Did  you  have  that  on  that  Monday? 

A      I  don't  know. 

Q      Do  you  recall  whether  or  not  that  what 
you've  testified  up  to  now  is  the  total  of 
information  you  had  on  the  20th  before  anything  else 
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1  was  done? 

2  A      I  have  given  you  information  that  goes 

3  beyond  the  20th.    This  wasn't  departmentalized  by 

4  24-hour  periods.    I  don't  know  whether  Mr.  McDowell 

5  got  back  to  me.    I  asked  him  for  information  on 

6  Monday.   I  don't  know  how  long  it  took  for  him  to  get 

7  back  to  me. 

8  Q      What's  the  next  thing  you  recall  happening 

9  after  asking  Mr.  McDowell  and  Mr.  Keeney  to  obtain 

10  this  information  for  you? 

1 1  A      Well,  I  got  the  information  back,  as  I've 

12  already  described.   It  was  sometime  that  week,  but  I 

13  don't  recall  what  date. 

14  Q      Now,  at  minimum,  the  report  is  dated 

15  September  21,  1993  from  Mr.  Keeney  to  the  director 

16  which  you  were  copied  on.    Do  you  know  when  you  would 

17  have  received  that? 

18  A      I  don't  know  how  I  received  it. 

19  Q      You  did  receive  a  copy  of  it,  yes? 

20  A      I  have  no  reason  to  doubt  it.    I  don't 

21  specifically  recollect  it. 

22 Q      In  any  event,  after  asking  them  to  obtain 
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1  this  information  for  you,  what's  the  next  thing  that 

2  happened? 

3  A      At  some  point,  I  talked  again  to  Mr.  Gerth 

4  and  by  the  time  I  talked  to  Mr.  Gerth  the  second 

5  time,  I  was  aware  that  Mr.  Gerth  had  spoken  to  FBI 

6  personnel  about  this  matter.   And  as  a  result,  I  told 

7  Mr.  Gerth  that  I  could  no  longer  honor  his 

8  confidentiality  request  because  I  was  concerned  that 

9  a  misleading  impression  was  being  created  that  there 

10  were  two  sources  for  the  allegations  when  in  fact  he 

1 1  was  the  only  source  to  the  government  that  I  was 

12  aware  of  on  this  subject.   So  I  told  him  that  I  would 

1 3  no  longer  honor  that  and  wanted  to  make  it  clear  to 

14  people  at  Justice  that  I  was  dealing  with  ~  that  he 

1 5  was  the  person  that  called  me,  and  he  agreed  that  was 

16  fine. 

17  So  thereafter,  I  communicated  that  Gerth 

1 8  had  been  the  person  who  called  me  on  that  weekend. 

19  Q      Who  did  you  communicate  that  to? 

20  A      Mr.  Keeney  and  Mr.  McDowell. 

21  Q      Now,  when  you  talked  to  Mr.  Heymann  and  the 

22  Attorney  General,  did  you  convey  to  them  the  source 
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of  your  information? 

A      No. 

Q      In  addition  to  conveying  to  Mr.  Keeney  and 
Mr.  McDowell  the  fact  that  Mr.  Gerth  was  the  source 
of  your  information,  did  you  also  convey  that  to 
Mr.  Heymarm  and  the  Attorney  General? 

A      I  don't  recall  speaking  again  to  the 
Attorney  General  on  this  subject.   I'm  sure  I  did 
tell  Mr.  Heymann  that  Mr.  Gerth  was  the  source. 

Q  After  that  conversation  with  Mr.  Gerth, 
what  is  the  next  thing  you  recall  happening  with 
respect  to  this  matter? 

A      I  recall  that  at  some  point,  we  asked 
Mr.  Keeney  to  contact  Ms.  Casey  and  to  ask  whether 
she  thought  that  she  should  recuse  herself  from  the 
matter  and  that  Mr.  Keeney  reported  back  that  he  had 
had  a  conversation  with  her  and  that  she  declined  to 
recuse  herself  and  seemed  to  take  some  personal 
affront  at  the  suggestion  that  she  recuse  herself. 

Q      Prior  to  asking  Mr.  Keeney  to  contact 
Ms.  Casey  about  the  recusal  matter,  had  you  discussed 
whether  or  not  Ms.  Casey  should  be  recused  with 


Mr.  Heymann,  the  Attorney  General  and  Mr.  Keeney? 

A      Well,  as  I  said,  I  don't  recall  any  further 
conversations  with  the  Attorney  General  beyond  the 
first  day.   As  to  a  conversation  with  Mr.  Heymann, 
I'm  confident  that  we  did  have  at  least  one,  focusing 
on  whether  or  not  it  wouldn't  be  prudent  for 
appearance  purposes  to  recuse  Ms.  Casey  and  her 
office  from  the  matter.   And  ~  but  again,  we  didn't 
have  enough  information  on  the  subject.   We  thought 
it  was  a  possible  approach  and  we  asked  Mr.  Keeney  to 
contact  her  and  to  discuss  all  the  circumstances  and 
inquire  of  her  whether  she  thought  with  an  abundance 
of  caution  it  made  sense  to  recuse,  and  that's  what 
happened. 

Q      Now,  do  you  know  what  date  it  was  that  he 
contacted  her? 

A      I  don't  know. 

Q      Do  you  know  what  information  he  obtained 
from  her  with  respect  to  what  she  knew  at  the  time 
regarding  the  allegations  against  Mr.  Clinton, 
Mr.  Tucker? 

A      No,  I  would  suggest  that  he  would  be  the 
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1  appropriate  person  to  ask  that. 

2  Q      Do  you  recall  what  he  told  you? 

3  A      I've  told  you  what  he  told  me  was  that  she 

4  declined  to  recuse  herself,  she  saw  no  need  for  it. 

5  Q      He  did  not  tell  you  at  that  point  in  time 

6  what  information  she  had  available  to  make  her 

7  decision? 

8  A      Correct. 

9  Q      Now,  after  receiving  that  response  fi-om 

10  Mr.  Keeney  —  strike  that. 

1 1  Prior  to  having  him  call,  were  you  or 

12  Mr.  Heymann  or  Mr.  Keeney  of  the  opinion  that  Paula 

13  Casey  should  recuse? 

14  A      I  can't  speak  to  what  their  opinions  were. 

15  My  view  was  that  we  didn't  have  enough  information  to 

16  make  that  judgment,  we  didn't  know  what  the  Hale 

17  proposed  indictment  was  about.   And  I  had  the 

18  distinct  impression  that  Mr.  Coleman  was  declining  to 

19  provide  the  information  to  the  government  that  Judge 

20  Hale  might  be  in  a  position  to  proffer.    So  it  all 

21  seemed  quite  speculative  to  me  and  I  couldn't  reach 

22  any  judgment  on  that  issue. 

44 

1  Q      Well,  do  you  know  whether  or  not 

2  Mr.  Heymann  related  to  you  whether  he  had  reached  a 

3  judgment  as  to  that  issue? 

4  A      He  did  not  communicate  to  me  that  he  had 

5  reached  any  judgments  on  this  issue. 

6  Q      What  about  Mr.  Keeney? 

7  A      No,  he  did  not,  either. 

8  Q      After  Mr.  Keeney  reported  this  to  you, 

9  reported  the  fact  that  she  declined  to  recuse  herself 

10  from  the  matter,  what  is  the  next  contact  that  you 

1 1  had  with  respect  to  this? 

12  A      Well,  what  I  remember  next  essentially  is 

1 3  that  there  was  a  newspaper  article  that  came  out 

14  sometime  in  either  late  October  or  early  November  in 

1 5  an  Arkansas  newspaper  relating  to  either  the  actual 

16  indictment  of  Judge  Hale  or  the  possible  indictment 

17  of  Judge  Hale  and  allegations  in  the  paper  from  the 

18  lawyer  for  Judge  Hale  about  information  that  Judge 

19  Hale  had  regarding  a  loan  that  went  to  the 

20  McDougals. 

21  And  that  article  had,  as  I  recall  it,  more 

22  detail  than  I  had  recalled  Mr.  Gerth  providing  to  me 
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earlier,  but  they  were  essentially  along  the  same 
lines.   And  this  article  led  to  the  convening  of  a 
meeting  in  Washington  in  the  Deputy  Attorney 
General's  office  with  a  number  of  people  from 
criminal  division  in  the  department  and  Ms.  Casey  to 
discuss  again  the  possibility  of  her  recusal. 

Q      Now  I'm  going  to  show  you  what  is  marked 
for  identification  as  Bates  number  007763,  and  it  is 
a  copy  of  ~  it's  763  through  767,  a  copy  of  an 
article  entitled  "Judge  expects  to  be  indicted  in  SBA 
loans."   At  the  top  there  is  a  date  typed  in, 
September  23,  1993  from  the  Arkansas 
Democrat-Gazette.  Is  that  the  article  you're 
referring  to? 

(Witness  reviewed  the  document.) 

A      It's  very  possible  that  this  is  the  article 
that  I  was  referring  to,  but  my  recollection  was  that 
the  article  came  out  sometime  after  that  date, 
sometime  in  October  or  November,  but  I  could  be 
wrong.    It's  very  possible  that  that's  the  one. 

Q      In  any  event,  the  article  related  in 
considerable  detail  some  of  the  transactions  that  you 


had  related  to  Mr.  Keeney  that  Mr.  Gerth  had 
discussed  with  you;  correct? 

A      That  is  correct. 

Q      The  article  you  referred  to  discussed 
Mr.  Clinton  and  Mr.  McDougal  approaching  Mr.  Hale 
about  moneys,  obtaining  moneys  from  his  SBIC  to  be 
turned  over  to  Mr.  McDougal' s  wife  to  be  used  to 
benefit  either  Madison  Guaranty  and/or  Whitewater 
Development  Corporation;  is  that  correct? 

A  Well,  the  article  speaks  for  itself,  but  a 
lot  of  the  information  was  similar  to  what  I  had 
received  from  Mr.  Gerth. 

Q  This  article  does  speak  for  itself,  but  you 
haven't  indicated  whether  or  not  this  is  the  article 
you  read. 

A      And  I  don't  know.    You  know,  I  notice  that 
the  date  is  typed  in,  it's  not  from  the  paper 
itself    I'm  just  having  a  hard  time  squaring  my 
recollection,  but  the  article  came  out  several  weeks 
after  the  conversation  I  had  with  Gerth,  not  a  couple 
of  days. 

Q      The  conversation  you  had  with  Gerth  was  — 
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1  first  conversation  was  September  17? 

2  A      I  told  you  it  was  on  the  Saturday  before 

3  the  September  2 1  St.    I  didn't  say  September  17.    I 

4  don't  know  about  the  dates. 

5  Q      Saturday  the  20th. 

6  A      Right. 

7  Q      So  the  18th? 

8  A      Right. 

9  Q      So  you  believe  sometime  within  a  couple  of 

10  weeks  there  was  an  article,  you  don't  know  the 

1 1  specific  date? 

12  A      1  don't  know  the  date  of  the  article. 

13  Q      And  do  you  believe  the  article  was  either 

14  this  article  or  something  similar  to  this  article? 

15  A      Yes,  it  was  either  this  article  or  another 

16  article. 

17  Q      Well,  this  article  or  an  article  that 

18  related  to  the  information  in  this  article.   Would 

19  you  like  an  opportunity  to  read  the  article? 

20  (Witness  reviewed  the  document.) 

21  A      It  was  either  this  article  or  one  very 

22  similar  to  it  that  I  saw  that  1  recollect. 


1  Q      So  that  you  had  information  within  a  couple 

2  weeks  of  your  first  phone  call  from  Mr.  Gerth,  either 

3  from  this  article  or  an  article  very  similar  to  it, 

4  or  did  you  have  the  benefit  of  Mr.  Keeney's  memo 

5  dated  September  21,  1993? 

6  A      Yes,  upon  reflection,  1  think  I  had  seen 

7  the  Keeney  memo  prior  to  my  second  call  with 

8  Mr.  Gerth  because  that's  what  led  me  to  suggest  to 

9  Mr.  Gerth  that  there  was  some  potential  for  confusion 

10  in  my  maintaining  the  confidentiality  agreement  since 

1 1  that  memo  was  described  in  a  separate  conversation 

12  he'd  had  with  FBI  official,  so  1  think  I  learned  that 

13  fi-om  reading  the  Keeney  memo. 

14  Q      Now,  how  many  days  after  Mr.  Gerth  first 

15  called  did  you  talk  to  him  again? 

16  A      1  don't  know. 

17  Q      Would  it  have  been  within  two  or  three  days 

18  or  a  week? 

19  A      Within  a  week. 

20  Q      Within  a  week.   Now,  the  Keeney  memo  of 

21  September  21  talks  about  information  that  the  FBI  had 

22  as  of  August  1993  from  a  teletype  dated  September  17, 
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1  1993.   As  a  result  of  reviewing  this  Keeney 

2  memorandum,  did  you  attempt  to  obtain  a  copy  of  the 

3  FBI  teletype  to  determine  exactly  what  they  had? 

4  A      No. 

5  Q      Did  you  have  any  discussions  with  FBI 

6  officials  about  the  information  they  had  as  of  August 

7  of  1993? 

8  A      No. 
Q      I'm  going  to  represent  to  you  that  this 

memo  appears  to  conclude  or  represent  that  the  FBI 
had  information  with  respect  to  allegations  at  least 
with  respect  to  Mr.  Tucker  as  early  as  August  of  1 993 
and  Mr.  McDougal  as  early  as  August  19393  and 
allegations  with  respect  to  President  Clinton  as  of 
September  17,  1993;  correct? 

A      You're  going  to  represent  that  to  me  when 
you  say  it's  correct?  I  don't  know.    The  memo  speaks 
for  itself. 

Q      Well,  that's  what  the  memo  says.    So  there 
were  allegations  against  Mr.  Tucker  that  the  ~ 

A      There  are  not  allegations.   You  know,  as 
far  as  I  was  concerned,  this  was  a  report  by  a 
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1  newspaper  reporter  telling  me  what  a  lawyer  for  a 

2  potential  indicted  defendant  might  say  if  he  got  a 

3  proposed  deal.   And  what  I  suggested  to  Mr.  Gerth  was 

4  I  didn't  understand  why  a  sophisticated  defense 

5  lawyer  would  be  taking  this  matter  to  the  press.   He 

6  could  go  to  the  U.S.  Attorney's  Office  and  if  he 

7  wasn't  happy  with  the  arrangement  that  he  had  at  the 

8  U.S.  Attorney's  Office,  he  could  take  the  matter  to 

9  the  criminal  division  of  the  Department  of  Justice. 

10  I  gave  him  the  name  of  Mr.  Keeney  and  suggested  he  go 

1 1  there.   That  was  my  involvement  in  this  matter  and  I 

12  was  not  doing  this  investigation. 

13  Q      I  understand  that,  but  that's  not  the  only 

14  information  in  this  memo.   The  information  in  the 

15  memo  is  not  just  information  from  Mr.  Gerth  but 

16  information  that  the  FBI  received  in  August  of  1993; 

17  cortect? 

18  A      That's  what  the  memo  says.   It's  not  a  memo 

19  to  me.   It's  a  memo  to  the  FBI. 

20  Q      I  understand  that,  but  you  received  a  copy 

21  of  this  memo? 

22  A      That's  correct. 
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1  Q      And  you  at  least  were  aware  in  that  first 

2  week  that  there  was,  according  to  Mr.  Keeney,  there 

3  was  information  from  Gerth  that  he  had  received  via 

4  Gerth  through  you,  via  Gerth  through  the  head  of  the 

5  FBI  in  Little  Rock  and  also  information  that  the  FBI 

6  had  in  August  of  1993  unrelated  to  Gerth;  correct? 

7  A      Are  you  asking  me  if  that's  what  the  memo 

8  says? 

9  Q      Yes. 

10  A      Yeah,  that's  what  the  memo  says  and  the 

1 1  memo  speaks  for  itself. 

12  Q      And  you  knew  that  to  be  the  case  after  you 

13  read  that  memo  or  did  you  have  some  reason  to 

14  question  that? 

15  A      I  had  no  reason  to  question  anything  that's 

16  in  this  memo. 

17  Q      But  at  least  at  that  point  in  time,  you  as 

18  a  resuh  at  least  of  reading  this  memo  and  as  a 

19  result  of  reading  the  newspaper  article  at  some  point 

20  within  roughly  two  weeks  after  Mr.  Gerth  called  you, 

2 1  there  was  now  information  from  a  number  of  sources 

22  with  respect  to  allegations  against  Mr.  Tucker  and 


1  Mr.  Clinton;  correct? 

2  A      No. 

3  Q      Well,  you  had  information  in  the  September 

4  21,  1993  memorandum;  correct? 

5  A      You  said  from  a  number  of  sources.   The 

6  only  source  I'm  aware  of  is  what  Mr.  Coleman  was 

7  suggesting  to  Mr.  Gerth  that  Hale  might  say.   I'm  not 

8  aware  of  other  sources.   And  another  thing  was  an 

9  investigation  being  conducted  by  the  FBI,  you  say 

10  reflected  in  August,  this  is  September,  one  month 

1 1  later. 

12  Q      Just  to  get  the  record  straight,  it's  not 

13  what  I  say.   It's  what  is  reflected  in  this 

14  memorandum  which  you  received  a  copy  of. 

15  MR.  IVEY:     For  my  clarity,  what  reference 

16  in  this  memo  to  August  are  you  referring  to,  which 

17  one? 

18  MR.  GICALE:     The  first  paragraph  of  the 

19  memorandum  where  it  refers  to  a  teletype  dated 

20  September  17,  1993  from  -- 

21  THE  WITNESS:   That  has  nothing  to  do,  that 

22  paragraph,  so  far  as  I  can  see  it,  says  nothing  with 
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respect  to  either  Mr.  Tucker  or  Mr.  Clinton. 
BY  MR.  GICALE: 

Q      Well,  were  you  made  aware  of  specific  ~ 
what  it  talks  about  is  a  loan,  a  loan  from  Madison 
Guaranty  to  an  individual  now  cooperating  to  purchase 
realty  owned  by  a  company  controlled  by  David  Hale. 
And  then  what  it  also  talks  about  is  that  $300,000  of 
the  loan  ~  proceeds  of  the  loan  went  to  the  wife  of 
James  McDougal,  Susan  McDougal  doing  business  as 
Master  Marketing;  correct? 

A      Look,  I  really  don't  want  to  sit  here  to  go 
over  ~  the  document  states  what  it  states,  and  I  can 
tell  you  it  states  nothing  in  any  teletype  about 
either  Mr.  Clinton  or  Mr.  Tucker.   It  talks  about 
Mr.  McDougal  and  Madison  Guaranty  and  David  Hale. 

Q      Right,  and  the  $300,000  loan  to 
Mr.  McDougal' s  wife? 

A      That  is  referenced  in  that  paragraph, 
correct. 

Q      Doing  business  as  Master  Marketing? 

A      Please.   You  know,  I  don't  see  any  useful 
purpose  in  reciting  this  memo  to  me.    If  you  want  to 


1  ask  me  what  I  did  and  what  I  recollect,  I'm  happy  to 

2  tell  you.    I  don't  want  to  parse  this  memo  into  the 

3  record. 

4  Q      Do  you  know  whether  or  not  this  refers  to 

5  the  Dean  Paul  transaction  and  ~ 

6  A      I  told  you  I've  never  heard  of  Dean  Paul. 

7  Q      Did  you  ask  any  questions  about  the 

8  particular  transaction  that  the  FBI  was  referring  to 
in  this  memo? 

A      You  mean  the  teletype?  No,  I  didn't  have 
any  conversations  with  the  FBI,  I  didn't  ask  any 
questions  about  it. 

Q      Now,  you  received  this  call  from  Mr.  Gerth 
on  the  Saturday  before  the  20th  of  1993,  and  this 
article  appeared  sometime  within  the  next  several 
weeks.   Why  was  ~ 

A      The  article  that  I  recollect  was  published 
in  October  or  early  November  to  the  best  of  my 
recollection.  That's  my  best  recollection.   I  see 
this  article  you've  handed  to  me  with  a  typed  date  on 
it  in  September.  And  it  looks  like  an  article  that  I 
may  have  seen,  certainly  an  article  from  a  Little 
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1  Rock  newspaper,  but  I  don't  recall,  as  we  sit  here, 

2  the  date  of  it.    My  recollection  of  the  date  is  later 

3  than  you  are  saying. 

4  Q      Just  so  you  understand,  the  Committee  did 

5  not  type  this  date  on  there.   This  was  a  document 

6  that  we  received  from  the  Department  of  Justice. 

7  A      I'm  just  giving  you  my  best  recollection. 

8  Q      And  the  reason  I'm  asking  about  the  date 

9  and  the  approximate  timing  of  the  article  is  because 

10  the  meeting  that  occurred  in  Washington  in 

1 1  Mr.  Heymann's  office  wasn't  until  November  3,  and 

12  obviously  it's  a  significant  period  of  time,  between 

13  September  23  and  November  3.   That's  more  than  a  few 

14  weeks,  and  the  reason  I'm  asking  about  it  is  why 

15  would  there  have  been  a  delay?  And  I  take  it  you 

16  don't  think  that  there  was,  based  on  your 

17  recollection  of  when  you  ~ 

18  A      Right,  I  don't  recall  a  substantial  delay 

19  between  the  public  disclosure  and  the  meeting,  but 

20  it's  possible  that  there  was  and  I  don't  know  why  it 

21  didn't  take  place  in  the  interim.    I  can  tell  you,  as 

22  I  have  told  you,  that  the  question  of  the  recusal  of 
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1  Paula  Casey  was  raised  with  her  by  Mr.  Keeney.  And 

2  they  are  the  ones  with  the  information  that  went  on 

3  in  Little  Rock  and  at  that  time  they  declined  to 

4  recuse  themselves.   At  a  later  time  in  early  November 

5  there  was  a  meeting  in  the  deputy's  office  in  which 

6  the  matter  was  discussed  fiirther,  reviewed  and  she 

7  and  her  office  recused  themselves. 

8  Q      Do  you  know  whether  or  not  Mr.  Keeney  told 

9  Ms.  Casey  that  he  thought  she  should  recuse  before 

10  the  November  3  meeting? 

11  A      I  have  the  impression  that  he  raised  that 

12  that  might  be  a  positive  idea,  it  might  be  a  good 

13  idea,  and  she  did  not  think  it  was  and  she  declined. 

14  Q      That  was  in  the  initial  conversation  when 

15  you  asked  him  to  talk  to  her  about  it;  is  that 

16  correct? 

17  A      That's  the  only  conversation  I  know  that  he 

18  had.   It's  possible  that  he  had  more  than  one,  but  I 

19  only  remember  one. 

20  Q      Other  than  seeing  the  article  sometime 

21  between  receiving  this  information  on  September  20, 

22  1993  and  your  meeting  on  November  3,  did  you  receive 
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1  any  other  updates  on  the  status  of  any  of  these 

2  investigations  or  the  investigation  with  respect  to 

3  Mr.  Hale  or  any  upcoming  referrals  related  to  Madison 

4  Guaranty  or  Mr.  Tucker  from  the  RTC? 

5  A      That's  quite  a  compound  question,  with  all 

6  due  respect. 

7  Q      I'll  withdraw  it. 

8  A      1  don't  know  all  the  predicates  there.   I 
can  tell  you,  I  didn't  have  anything  to  do  with  any 
of  the  referrals  from  the  RTC  to  the  U.S.  Attorney's 
Office  and  I  don't  believe  I  ever  saw  them  while  I 
was  at  the  Department  of  Justice.   And  in  terms  of 
getting  any  updates  other  than  learning.  A,  that  the 
U.S.  Attorney's  Office  had  declined  to  recuse  itself, 
and  B,  that  it  was  moving  ahead  with  the  indictment 
of  Judge  Hale  on  the  separate  charge,  I  don't  recall 
getting  any  updates  on  this  matter. 

Q      Do  you  recall  whether  or  not  Ms.  Casey  or 
someone  from  her  office  was  instructed  to  tell 
Mr.  Coleman  that  he  could  contact  the  Department  of 
Justice  if  he  wanted  to  enter  into  some  plea 
discussions  with  someone  other  than  her  office? 


1  A      I  don't  recall  any  such  direction  from 

2  anybody  at  Justice  or  the  U.S.  Attorney's  Office. 

3  Q      Now,  did  you  have  any  other  calls  with 

4  Mr.  Gerth  after  the  second  phone  call  wherein  you 

5  disclosed  to  him  that  you'd  have  to  reveal  his  name 

6  as  a  source? 

7  A      It's  very  possible  that  I  had  one  more 

8  conversation  with  Mr.  Gerth.    I  don't  specifically 
recall.   It  would  have  been  along  the  same  lines  of 
the  other  call. 

Q      Did  he  give  you  any  additional  information 
in  that  other  call  that  you  remember? 

A      He  told  me  at  one  time  that  he  had 
interviewed  Judge  Hale  at  some  length,  he  believed 
that  Judge  Hale  had  taken  a  lie  detector  test  and 
while  he  couldn't  vouch  for  Judge  Hale,  he  believed, 
that  is  Gerth,  that  there  was  something  to  what  Hale 
was  saying. 

Q      Now,  other  than  seeing  the  article,  other 
than  perhaps  this  other  conversation  with  Gerth,  did 
you  have  any  other  contact  with  respect  to  this  case 
until  -- 
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1  A      I  had  the  ones  I  described  for  you  before. 

2  Q      Are  you  talking  about  McDowell  and  Keeney? 

3  A      Correct. 

4  Q      Right.    But  after  that  -  of  course  you  ~ 

5  A      They  may  have  contacted  me  again. 

6  Mr.  Keeney  must  have  talked  to  me  and  said  that  he 

7  had  talked  to  Paula  Casey  and  she  was  not  inclined  to 

8  recuse  herself,  that  kind  of  thing. 

9  Q      And  you  don't  recall  whether  or  not  you 

10  received  any  additional  updates  on  the  case? 

1 1  A      Correct. 

12  Q      The  next  significant  event  that  you  recall 

13  is  November  3  and  the  meeting  in  Mr.  Heymann's 

14  office? 

15  A      Well,  I  don't  recall  the  date.   I  have  seen 

16  a  calendar  entry  that  was  dated  November  3,  and  I 

1 7  have  no  reason  to  doubt  that  was  the  date  of  the 

18  meeting.   I  do  recall  a  meeting  in  Mr.  Heymann's 

19  office  with  Ms.  Casey  and  others  on  the  subject. 

20  Q      Who  asked  that  that  meeting  be  called? 

21  A      Mr.  Heymann. 

22 Q      And  how  did  that  come  about? 

60 

1  A      Mr.  Heymann  thought  that  there  was  a  good 

2  possibility  that  a  recusal  was  in  order  here  and  he 

3  wanted  to  meet  personally  with  the  U.S.  Attorney  and 

4  learn  the  fact  about  the  investigation  and  about  her 

5  relationships,  if  any,  with  Mr.  Clinton  and  with 

6  Mr.  Tucker  and  to  discuss  all  of  the  factors  and  to 

7  reach  an  informed  and  sensible  judgment  about  whether 

8  she  should  be  recused  or  her  office  should  be 

9  recused. 

10  Q      Prior  to  going  into  the  meeting,  what  was 

1 1  he  basing  his  interest  in  seeking  whether  or  not  - 

12  in  determination  as  to  whether  or  not  she  should 

13  recuse  herself? 

14  A      All  information  I've  previously  advised  you 

15  about,  that  is  the  information  communicated  by  Gerth, 

16  the  newspaper  stories,  the  information  that  the  FBI 

17  was  developing  and  all  the  other  information  that  had 

18  come  to  our  attention. 

19  Q      Do  you  know  whether  or  not  he  was 

20  considering  the  latest  referrals  from  the  RTC  with 

21  respect  to  Madison  and  Mr.  Tucker  at  the  point  when 

22  he  decided  to  call  this  meeting? 
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1  A      I  have  no  knowledge  that  he  had  any 

2  information  about  any  referrals  from  the  RTC.    1  did 

3  not. 

4  Q      Would  -- 

5  A      I  do  recollect  learning  somewhere  in  this 

6  period  that  someone  from  the  RTC  had  contacted  the 

7  U.S.  Attorney's  Office  to  ask  what  had  happened  about 

8  previous  referrals  that  had  been  made.   I  don't 

9  recall  exactly  when  1  learned  about  that,  but  that 

10  was  in  this  time  frame  as  well. 

11  Q      Do  you  recall  being  informed  as  to  whether 

12  or  not  Ms.  Casey  had  declined  the  referral  that  you 

13  discussed  with  Mr.  McDowell,  the  1992  referral,  in 

14  October  of  1993? 

15  A      I  don't  recall  what  had  happened  with 

16  that.   At  some  point  Ms.  Casey  told  me  that  she  had 

17  understood  the  matter  had  been  declined  and  was  a 

18  closed  matter  prior  to  her  coming  on  as  the  U.S. 

19  Attorney. 

20  Q      Now,  was  that  at  a  point  before  the 

2 1  November  meeting  with  Mr.  Heymann? 

22 A      It  may  well  have  been  in  that  meeting  or  in 
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1  a  conversation  connected  to  that  meeting. 

2  Q      Can  you  tell  us  who  was  present  for  the 

3  meeting?  Is  it  November  3? 

4  A      1  think  that's  a  reasonable  approximation. 

5  1  don't  have  it  committed  to  memory,  but  it  was  about 

6  that  time. 

7  Q      Who  was  present  at  that  meeting,  do  you 

8  recall? 

9  A      Mr.  Heymann  was  there  and  Ms.  Casey  was 

10  there  and  I  believe  Mr.  Keeney  was  there,  and 

1 1  Mr.  McDowell  was  there  and  Mr.  Urgenson  of  the  fraud 

12  section.   It's  possible  Mr.  Margolis  was  there, 

13  although  no  firm  recollection  of  him,  and  possibly 

14  Mr.  Gangloff  was  there,  although  I  don't  have  a  firm 

15  of  him. 

16  Q      Mr.  Moscato? 

17  A      It's  possible  that  he  was  there.   I  don't 

18  think  he  contributed. 

19  Q      And  what  do  you  recall  being  said  at  the 

20  meeting  and  by  whom? 

21  A      I  recall  Mr.  Heymann  explaining  that  he  had 

22  called  the  meeting  to  decide  whether  recusal  was 
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1  appropriate  and  wanting  to  know  what  was  going  on  in 

2  the  Hale  investigation  and  where  it  stood,  and  how 

3  far  along  that  case  was,  and  also  wanting  to  know 

4  what  the  background  of  Ms.  Casey  was  and  what 

5  relation,  if  any,  she  had  had  with  the  President  or 

6  the  First  Lady  or  Governor  Tucker.   Ms.  Casey 

7  responded  to  these  questions  and  indicated  that  the 

8  case  against  Judge  Hale  was  quite  far  along,  that 

9  they  were  prepared  ~ 

10  Q      Who  indicated  that? 

1 1  A      Ms.  Casey,  I  said  she  responded  that  the 

12  case  was  quite  far  along  against  Judge  Hale,  either 

13  had  been  indicted  or  was  about  to  be  indicted,  I 

14  don't  recall  which.   They  were  prepared  to  try  it  and 

15  they  had  spent  a  lot  of  time  on  developing  that  case 

16  and  that  these  press  assertions  by  Judge  Hale  had 

17  nothing  to  do  with  the  case,  the  SBA  case  that  they 

1 8  were  prepared  to  try,  and  that  she  thought  her  office 

19  was  in  a  very  good  position  to  handle  that  case  and 

20  wanted  to  do  that. 

21  She  indicated,  I  think,  that  she  was  not 

22  closely  affiliated  with  the  President.   I  can't 
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1  recall  whether  she  said  that  she  was  a  student  of  his 

2  at  one  time.    I  know  that  she  had  been  teaching  at 

3  that  law  school  where  he  had  previously  taught.   Of 

4  course  she  had  been  appointed  by  the  President.   She 

5  indicated  that  she  and  her  husband  were  both  business 

6  and  personal  friends  of  Governor  Tucker  and  possibly 

7  Governor  Tucker's  wife,  I  don't  recall. 

8  Q      What  was  the  business  relationship  with 

9  Mr.  Tucker? 

10  A      I  don't  recall.   It  was  some  rental 

1 1  property,  I  don't  recall  exactly  what  the  connection 

12  was.   He  may  have  rented  a  space  in  a  building  that 

1 3  they  owned  or  vice  versa. 

14  Q      Did  she  indicate  whether  or  not  her  husband 

15  was  working  in  the  governor's  office  or  in  a  job  with 

16  the  governor's  office  or  state  of  Arkansas? 

17  A      I  don't  recall  anything  about  such 

18  employment,  but  it  was  clear  that  there  was  a 

19  personal  and  professional  relationship  of  some  kind 

20  between  Ms.  Casey  and  her  husband  on  the  one  side  and 

2 1  Governor  Tucker  on  the  other. 

22  Q      Do  you  recall  whether  or  not  she  indicated 
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1  she  had  gone  to  law  school  with  Governor  Tucker  and 

2  his  wife? 

3  A      I  don't  recall,  but  it's  possible. 

4  Q      Now,  when  she  said  that  the  allegations  in 

5  the  press  had  nothing  to  do  with  the  SBA  case  that 

6  they  had  indicted,  did  she  get  more  specific  than 

7  that? 

8  A      I  don't  recall. 

9  Q      Now,  when  she  updated  all  of  you  with 

10  respect  to  information  as  to  the  status  of  the  Hale 

1 1  case,  did  she  talk  to  you  at  all  about  the  Dean  Paul 

12  case?  And  I  know  I  asked  you  that  before. 

13  A      I  told  you  I've  never  heard  the  name  Dean 

14  Paul  before. 

15  Q      Did  she  talk  to  you  at  all  about  a  $150,000 

16  loan  to  Castle  Water  &  Sewer,  which  would  have  been 

17  owned  by  Governor  Tucker? 

18  A      Not  that  I  recollect. 

19  Q      Did  she  tell  you  at  all  that  the  FBI  had 

20  information  about  a  $300,000  loan  to  Master  Marketing 

21  and  Susan  McDougal? 

22  A      I  don't  recall. 
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1  Q      After  she  related  these  things  to  all  of 

2  you,  then  what  happened? 

3  A      The  essence  of  it  was  that  Mr.  Heymann 

4  believed  that  under  the  circumstances,  it  would  be 

5  appropriate  for  her  to  recuse  herself  and  her  office 

6  from  this  matter,  and  the  discussion  then  turned  to 

7  how  to  accomplish  that  result. 

8  Q      Did  she  agree  with  that? 

9  A      Well,  I  think  she  was  resistant,  and  her 

10  basis  for  resisting,  I  think,  was  that  her  people  had 

1 1  put  in  a  lot  of  work  on  the  Hale  indictment  and  that 

12  they  were  prepared  to  go  forward  with  it,  and  this 

1 3  was  taking  away  that  matter  from  them  after  a  lot  of 

14  hard  effort.   And  second,  that  she  appeared,  it  is  my 

15  perception  to  believe,  that  a  recusal  would  somehow 

16  reflect  badly  on  her  and  on  her  ability  to  be 

17  dispassionate  about  these  matters. 

1 8  Q      Did  she  discuss  at  that  meeting  the 

19  additional  RTC  referrals? 

20  A      Not  that  I  recall. 

21  Q      Now,  the  other  individuals  that  were  at  the 

22  meeting,  Mr.  Keeney,  Mr.  McDowell,  Mr.  Urgenson, 
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1  Mr.  Margolis,  Mr.  ~ 

2  A      I'm  not  certain  Mr.  Margolis  was  there. 

3  Q      Or  Mr.  Gangloff  and  perhaps  Mr.  Moscato, 

4  were  they  all  in  agreement  with  Mr.  Heymann  on  this, 

5  or  did  they  indicate  whether  they  were  in  agreement 

6  with  Mr.  Heymann? 

7  A      I  don't  recall  any  opposition  by  them. 

8  They  were  focusing  more  on  how  the  matter  would  be 

9  handled  and  who  would  take  on  the  responsibility  for 

10  the  investigation  if  that  office  were  to  be  recused. 

1 1  Q      Did  she  indicate  to  you  in  that  meeting 

12  that  she  had  made  a  representation  in  September  of 

13  1993  to  the  FBI  that  she  would  recuse,  but  it  was 

14  only  a  matter  of  time? 

15  A      I  don't  recall  that. 

16  Q      Now,  the  recommendation  that  she  recuse 

17  herself  from  these  was  based,  then,  I  take  it,  on 

18  clearly  her  relationship  with  the  Tuckers  and  then 

19  the  appearance  with  respect  to  Mr.  and  Mrs.  Clinton; 

20  is  that  correct? 

21  A      I  don't  know  that  it  was  parsed  out.    I 

22  think  that  recusal  was  based  on  the  totality  of 


1  circumstances  and  included  the  fact  that  the  Tuckers 

2  were  involved  and  that  there  was  a  relationship 

3  between  the  Tuckers  and  Ms.  Casey  and  her  husband. 

4  Q      Do  you  think  that  it  would  have  been 

5  appropriate  for  her  to  have  had  the  benefit  of 

6  reviewing  the  allegations  against  Mr.  Tucker  in  some 

7  RTC  referrals  before  making  a  decision  as  to  whether 

8  or  not  she  should  recuse  herself? 

9  A      I  really  don't  think  it's  useful  for  me  to 

10  speculate. 

1 1  Q      Well,  isn't  it  normally  the  case  that  when 

12  relationships  like  this  exist,  that  the  recusal 

13  should  take  place  before  someone  gets  an  opportunity 

14  to  review  these  kinds  of  allegations  in  a  criminal 

15  setting? 

16  A      I  really  don't  understand  the  question. 

17  Q      Well,  as  a  Justice  official  in  two 

18  instances,  I  mean  do  you  think  it  would  have  been 

19  appropriate  for  her  to  review  allegations  against 

20  Mr.  Tucker  before  she  made  a  decision  as  to  whether 

21  or  not  she  should  recuse  herself  from  a  case 

22  involving  Mr.  Tucker  when  she  had  this  kind  of 


68 


4973 

69 

1  relationship  with  him? 

2  A      Well,  by  answering  ~  I  don't  know  what  she 

3  reviewed  prior  to  this  meeting  or  at  any  prior  time. 

4  I  don't  know  what  facts  were  made  available  to  her 

5  office  by  that  time.   I  still  had  the  impression  that 

6  Mr.  Coleman  was  refusing  to  provide  information.   And 

7  as  I  told  you,  I  did  not  see  the  referrals,  so  I 

8  don't  know  what  was  in  them  or  what  she  had  seen. 

9  Q      Assuming  that  she  had  seen  referrals  with 

10  allegations  against  Governor  Tucker  with  respect  to 

1 1  the  diversion,  for  instance,  of  proceeds  of  a  loan 

12  from  Madison  Guaranty,  do  you  think  that  it  would 

13  have  been  appropriate  for  her  to  recuse  herself  after 

14  reviewing  those  kinds  of  allegations,  or  would  it 

15  have  been  more  appropriate  to  recuse  herself  prior  to 

16  reviewing  those  kinds  of  documents? 

17  A      Look,  I  really  can't  be  of  assistance 

18  here.   I  can  tell  you  what  happened  and  judgments 

19  will  be  made  by  people  who  have  all  the  facts 

20  available  to  them,  which  I  do  not. 

21  Q      After  it  was  determined  by  Mr.  Heymann,  and 

22  I  gather  some  of  the  others,  that  Ms.  Casey  should 
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1  recuse  herself  from  these  matters,  what  steps  were 

2  taken  or  what  decision  was  made  as  to  how  this  would 

3  be  accomplished? 

4  A      Well,  first  of  all,  at  the  meeting  it  was 

5  determined  that  if  she  recused  herself  and  her 

6  office  ~  and  she  was  still  going  to  think  about  that 

7  upon  leaving  the  meeting  ~  that  the  matter  would  be 

8  taken  over  by  the  criminal  division,  and  the  acting 

9  head  of  that  division  was  Mr.  Keeney.  And  it 

10  appeared  to  be  the  tentative  judgment  at  that  meeting 

1 1  that  the  matter  would  be  handled  by  a  group  of 

12  lawyers  from  the  fraud  section  that  Mr.  Keeney  and 

13  Mr.  Urgenson  and  I  guess  Mr.  McDowell  had  selected, 

14  people  who  were  career  professionals  and  in  whom  they 

15  had  great  confidence.  And  they  urged  that  if  there 

16  were  recusal,  that  they  take  over  the  entire  matter, 

17  that  is  the  indictment  of  Judge  Hale,  as  well  as  any 

18  proffer  or  allegations  that  Judge  Hale  might  make 

19  regarding  others. 

20  Q      What  about  with  respect  to  any  referrals 

21  from  the  RTC? 

22  A      The  entire  matter,  that  they  would  take 
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1  over  everything  that  was  related  in  any  way  to  this. 

2  Q      And  again,  do  you  recall  whether  or  not  it 

3  was  discussed  in  this  meeting  whether  or  not  she 

4  declined  on  the  initial  referral  to  the  RTC,  the 

5  September  1992  referral? 

6  A      Do  you  mean  do  I  have  a  different 

7  recollection  from  the  last  time  you  asked  me  about 

8  that  five  minutes  ago?   I  don't  recall  that  coming  up 

9  at  the  meeting. 

10  Q      When  did  it  come  up? 

11  A      I  don't  recall  it  coming  up. 

12  Q      I  thought  that  you  testified  that  she  said 

1 3  something  to  you  about  that  at  or  about  the  time  of 

14  the  meeting.   Maybe  I'm  incorrect. 

15  A      She  had  said  with  respect  to  some  previous 

1 6  referral  it  had  been  her  understanding  that  it  had 

17  been  closed  out  before  she  had  arrived  at  the  U.S. 

18  Attorney's  Office. 

19  Q      Did  she  relate  that  to  everybody  in  the 

20  meeting  or  to  you  separately? 

21  A      1  have  a  vague  recollection  of  hearing  that 

22  separately  from  her  at  some  point. 
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1  MR.  IVEY:    Can  we  take  a  short  break? 

2  MR.  GICALE:    I'm  sure  he's  anxious  to  go, 

3  but  that's  up  —  how  long  do  you  want  to  take? 

4  THE  WITNESS:    1  have  no  objection  to  taking 

5  a  short  break. 

6  (Recess.) 

7  BY  MR.  GICALE: 

8  Q      So  that  when  this  meeting  was  over,  the 

9  matter  with  respect  to  her  recusal  ~  the  decision 

10  was  left  up  to  her,  it  was  still  an  open  matter; 

1 1  however,  the  ~ 

12  A      The  deputy  had  made  it  pretty  clear  what  he 

13  thought  was  the  proper  resolution,  but  he  left  it  to 

14  her  to  mull  it  over.   And  I  believe  that  later  that 

15  day,  she  called  me  and  said  that  she  had  decided  she 

16  was  going  to  recuse  and  that  she  would  be  sending  a 

17  letter  to  that  effect  shortly. 

18  Q      Now,  I'm  going  to  show  you  what's  marked 

19  for  identification  as  Bates  number  018791.   This  is 

20  an  E-mail  message  dated  November  2,  1993  at  1 1:07 

21  a.m.    It's  from  you,  subject:   McDougal.   Who  was 

22  this  to,  do  you  know? 
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1  A      I  don't  know.   My  informed  speculation  is 

2  that  this  would  be  to  Mr.  McDowell,  but  I'm  not 

3  certain. 

4  MR.  SGRO:   Is  there  an  identification 

5  number  on  that? 

6  MR.  GICALE:    018791. 

7  BY  MR.  GICALE: 

8  Q      Now,  this  is  a  memo  to  perhaps  Mr.  McDowell 

9  prior  to  the  meeting  of  November  3  in  preparation  for 

10  the  November  3  meeting;  is  that  correct? 

11  A      Correct. 

12  Q      And  when  you  refer  to  "Phil  and  Jo  Ann 

13  would  like  to  be  in  on  this  in  the  near  future," 

14  you're  referring  to  Phil  Heymann,  I  take  it? 

15  A      Phil  relates  to  Phil  Heymann. 

16  Q      Jo  Ann  relates  to? 

17  A      It  would  relate  to  Jo  Ann  Harris,  who  at 

1 8  the  time  was  in  the  department,  but  had  not  yet  been 

19  confirmed,  to  the  best  of  my  recollection,  as  the 

20  Assistant  Attorney  General  in  the  criminal  division. 

21  And  she  was  there  on  a  consulting  basis.   I  don't 

22  recall  her  being  at  the  meeting,  although  it's 
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1  possible  she  was  there. 

2  Q      Now,  you  say  that  after  the  meeting,  you 

3  had  a  separate  discussion  perhaps  with  Ms.  Casey  with 

4  respect  to  the  declination  of  the  1992  RTC  referral? 

5  A      I  have  a  vague  recollection  of  speaking  to 

6  her  about  that  and  her  belief  that  the  matter  had 

7  been  closed  out  before  she  arrived  in  the  U.S. 

8  Attorney's  Office. 

9  Q      Did  you  discuss  anything  else  with  her  on 

10  that  date  with  respect  to  these  cases? 

11  A      I  don't  recollect  anything. 

12  Q      Now,  is  there  anything  fiirther  that 

13  happened  that  day  with  respect  to  Hale  or  the  other 

14  related  allegations  that  you  all  expected  her  to 

1 5  recuse  herself  fi-om? 

16  A      Not  that  I  recollect.   She  advised  that  she 

17  was  going  to  recuse  herself  and  the  letter  was  going 

18  to  be  forthcoming,  and  I  believe  I  communicated  that 

19  to  either  Mr.  Keeney  or  Mr.  McDowell  and  told  them  to 

20  gear  up  and  prepare  to  take  the  matter  over  as 

2 1  promptly  as  possible. 

22  Q      I'm  going  to  show  you  what's  marked  for 
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1  identification  as  Bates  number  017510.   This  is  a 

2  memorandum  from  Paula  Casey  to  Mr.  McDowell  regarding 

3  recusal  attaching  --  it's  dated  November  8,  1993, 

4  attaching  a  letter  from  her  to  Phillip  Heymann  dated 

5  November  5,  1993  regarding  the  United  States  of 

6  America  versus  David  Hale.   This  is  the  recusal 

7  letter  that  you  ultimately  received  from  her,  a  copy 

8  of  that? 

9  A      Is  there  a  question? 

10  Q      Is  this  a  copy  of  the  letter  you  ultimately 

1 1  received  from  her  if  you  recall? 

12  A      I  believe  so.    I  don't  have  it  memorized 

13  but  it's  a  letter  along  these  lines. 

14  Q      Now,  the  letter  does  not  state  specific 

15  reasons  why  she's  recusing  herself   Do  you  know  why 

16  that  is? 

17  A      I  don't  know  why  she  wrote  the  letter.   She 

18  drafted  the  letter. 

19  Q      Was  there  any  discussion  in  the  meeting 

20  about  her  stating  the  reasons  for  recusing  herself 

21  when  and  if  she  did  that? 

22 A      I  do  not  recall  any  discussion  of  the 
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1  content  of  the  letter. 

2  Q      Was  the  fact  that  there  was  an  absence  of 

3  reasons  in  the  letter,  specific  relationships  in  the 

4  letter,  discussed  after  receiving  the  letter  in  an 

5  attempt  to  amplify  that  at  some  later  point? 

6  A      I  really  don't  understand  your  question. 

7  Q      Was  the  fact  that  the  specific  individuals 

8  that  she  had  a  relationship  with  were  not  listed  in 

9  the  letter  and  more  specific  reasons  were  not  given 

10  in  the  letter,  was  that  the  subject  of  any  concern 

1 1  within  the  department? 

12  A      No,  not  that  I'm  aware  of 

13  Q      When  is  the  next  time  you  had  anything  to 

14  do  basically  with  this  issue,  either  the  recusal 

15  issue  or  the  Madison/Hale  or  the  allegations  related 

16  to  it? 

1 7  A      Well,  I  had  nothing  fiarther  to  do  with  the 

18  recusal  aspect.   The  only  other  thing  that  I  can 

19  recall  having  to  do  with  this  was  when  there  were 

20  public  calls  for  an  independent  or  special  counsel  to 

21  take  over  the  investigation,  and  I  consulted  with 

22  Mr.  Heymann  about  that  matter. 
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1  Q      Were  you  involved  at  all  with  respect  to 

2  the  return  of  SBA  documents  from  the  White  House? 

3  A      Yes.    I  had  a  conversation  about  that. 

4  Q      Who  did  you  have  a  conversation  with  and 

5  how  were  you  involved  with  that? 

6  A      It's  a  little  vague,  but  what  I  recall  is 

7  that  at  some  point,  I  learned  from  people  in  the 

8  deputy's  office  that  the  FBI  was  concerned  about  the 

9  fact  that  someone  in  the  White  House  counsel's  office 

10  had  sought  some  documents  from  the  SBA  and  had 

1 1  obtained  some  documents.   And  I  recall  that  after 

12  that,  I  had  a  conversation  with  Neil  Eggleston,  an 

13  attorney  in  the  White  House  counsel's  office, 

14  inquiring  about  what  this  was  all  about.   And 

1 5  Mr.  Eggleston  told  me  that  ~ 

16  Q      You  were  inquiring  of  him? 

17  A      I  was  inquiring  of  him  and  he  responded. 

18  He  told  me  that  the  White  House  counsel's  office  had 

19  seen  in  the  newspaper  that  a  Congressional  committee 

20  had  requested  the  production  of  documents  from  SBA 

21  relating  to  Whitewater  or  Madison  Guaranty.   And  that 

22  according  to  the  newspaper  article,  the  SBA  had 
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1  provided  documents  to  the  Congressional  committee  and 

2  the  White  House  counsel's  office  had  decided  to  ask 

3  the  SBA  to  provide  the  identical  documents  that  had 

4  gone  up  on  the  Hill  to  the  White  House  so  that  the 

5  White  House  would  be  in  a  position  to  respond  to  any 

6  inquiries  relating  to  that  from  the  Congressional 

7  committee. 

8  Q      Did  he  say  anything  else  with  respect  to 

9  the  White  House's  reason  for  obtaining  those 

10  documents? 

1 1  A      Not  that  I  recall.  They  would  be  in  a 

12  position  to  respond  to  questions  based  on  the  fact 

13  that  Congressional  staff  had  those  documents, 

14  something  like  that. 

15  Q      Did  you,  in  turn,  say  anything  to  him  with 

16  respect  to  the  desires  of  the  department  to  have 

17  those  documents  returned  to  the  SBA? 

1 8  A      Yes.    I  suggested  that  this  was  not  prudent 

19  on  their  part  and  suggested  to  them  that  they  return 

20  the  documents  to  SBA,  that  they  not  copy  the 

2 1  documents  and  that  anybody  who  had  seen  the  documents 

22  should  recuse  themselves  from  participating  in  any 
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1  White  House  activities  regarding  this  matter. 

2  Q      Recuse  themselves  from  any  White  House 

3  activities  regarding  which  matter? 

4  A      Any  of  the  investigations  relating  to 

5  Whitewater. 

6  Q      Did  he  indicate  to  you  who  had  seen  the 

7  documents? 

8  A      Not  that  I  recall. 

9  Q      And  did  you  indicate  to  him  why  you 

10  believed  it  was  not  prudent? 

11  A      I  don't  recollect  exactly  what  I  told  him 

12  in  that  regard,  but  my  view  was  that  since  it's 

13  possible  that  people  there  might  be  under 

14  investigation  for  this,  it  wouldn't  be  appropriate 

15  during  the  course  of  investigation  for  them  to  have 

16  access  to  government  documents  that  other  people 

17  didn't  have  access  to. 

1 8  Q      Who  were  the  people  you  were  referring  to? 

19  A      I  had  no  idea  who  was  going  to  be  involved 

20  in  that  matter. 

21  Q      But  when  you  were  referring  to  people  who 

22  may  be  subjects  of  this  investigation,  who  were  you 
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1  referring  to? 

2  A      Anyone  whose  name  was  associated  with  the 

3  investigation. 

4  Q      Including  the  Clintons;  correct? 

5  A      Including  the  Clintons,  correct. 

6  Q      Now,  I  know  you  said  that  you  inquired  of 

7  Mr.  Eggleston.    Did  Mr.  Eggleston  call  you  first  or 

8  do  you  recall? 

9  A      I  don't  recollect. 

10  Q      Do  you  know  whether  or  not  Mr.  Carver  from 

1 1  the  fraud  section  first  called  Mr.  Eggleston  and  he 

12  refused  to  turn  them  over  until  he  talked  to  you? 

13  A      1  don't  know  that. 

14  Q      After  telling  him  that  these  documents 

1 5  should  be  turned  over,  did  you  have  any  further 

16  conversation  with  him? 

17  A      It's  possible  I  had  one  more  conversation 

18  with  him.    I  don't  really  recollect. 

19  Q      And  as  a  result  of  that  conversation,  did 

20  he  agree  to  return  them  to  the  SBA  or  did  he  indicate 

21  he  had  to  consult  with  someone  first? 

22  A      I  think  he  indicated  to  me  he  was  going  to 
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1  consult  with  Mr.  Nussbaum  on  the  subject. 

2  Q      Did  there  come  a  point  in  time  when  you  had 

3  another  conversation  with  him  wherein  he  indicated 

4  that  he  had  talked  to  Mr.  Nussbaum  and  it  had  been 

5  agreed  that  they  would  return  the  documents  to  the 

6  SBA? 

7  A      I  have  the  impression  that  they  returned 

8  the  documents.   I  don't  recollect  where  I  got  that 

9  impression  from. 

10  Q      Do  you  know  whether  or  not  the  Department 

1 1  of  Justice,  in  particular  the  fraud  section  in 

12  conjunction  with  the  FBI,  proceeded  with  respect  to 

1 3  an  investigation  revolving  around  the  individuals 

14  who  ~  strike  that. 

1 5  Do  you  know  whether  or  not  FBI  agents  were 

16  then  instructed  to  interview  people  who  had  received 

17  either  SBA  documents  or  copies  of  those  documents  at 

18  the  White  House? 

19  A      I  don't  know  that. 

20  Q      And  therefore,  I  take  it  you've  never  seen 

2 1  a  report  or  copies  or  summaries  or  copies  of 

22  interviews  from  an  investigation,  if  that  occurred? 
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1  A      I  have  not  seen  such  documents. 

2  Q      Did  you  become  involved  at  any  point  with 

3  respect  to  the  turning  over  of  documents  to  the 

4  Department  by  Mr.  Kendall  on  behalf  of  the  Clintons? 

5  A      No. 

6  Q      Now,  going  back  to  November  3,  1993,  on 

7  that  date,  I'll  show  you  what's  marked  for 

8  identification  as  Bates  number  016848.   This  is  — 

9  MR.  IVEY:    What  was  that  number  again? 

10  MR.  GICALE:   016478. 

1 1  THE  WITNESS:   The  number  here  is  016848. 

12  BY  MR.  GICALE: 

13  Q      In  any  event,  this  is  a  document  dated 

14  November  3,  1993.    It's  a  memorandum  for  the  Attorney 

1 5  General,  Deputy  Attorney  General,  acting  Assistant 

16  Attorney  General  for  the  criminal  division  from  Web 

17  Hubbell  regarding  the  subject  matter,  recusal.  And 

18  you  were  cc'd  on  this  memo  and  it  references  some 

19  prior  discussions  that  apparently  Mr.  Hubbell  had 

20  with  you,  and  his  determination  to  recuse  himself 

21  regarding  any  pending  matter  dealing  with  Madison 

22  Guaranty  Savings  &  Loan  or  Mr.  and  Mrs.  James 
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1  McDougal.  Now,  do  you  recall  receiving  a  copy  of 

2  this  recusal  memorandum? 

3  A      Yes. 

4  Q      Do  you  recall  the  discussions  that  led  up 

5  to  this  recusal  memorandum? 

6  A      I  recall  one  discussion.   That  discussion 

7  was  in  the  middle  of  September  of  1993,  shortly  after 

8  I  had  had  my  first  conversation  with  Mr.  Gerth,  and  I 

9  was  discussing  that  conversation  with  Mr.  Heymann  in 

10  Mr.  Heymann's  office  when  Mr.  Hubbell  came  into 

1 1  Mr.  Heymann's  office. 

12  Mr.  Hubbell  asked  what  we  were  talking 

13  about,  and  I  suggested  to  Mr.  Hubbell  that  he  recuse 

14  himself  fi"om  this  matter  and  that  he  not  ask  for 

15  information  about  it.    I  explained  that  it  related  to 

16  Madison  Guaranty  and  to  individuals  in  Arkansas.   And 

1 7  he  agreed  with  me  and  he  did  not  ask  for  any  further 

18  information  and  I  never  discussed  the  matter  with  him 

19  again. 

20  Q      Now,  do  you  know  what  efforts,  if  any,  were 

21  made  to  recuse  himself  from  that  date  forward,  recuse 

22  him  or  his  office  or  to  isolate  him  from  receiving 
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1  any  information  with  respect  to  these  matters? 

2  A      Well,  I'm  not  familiar  with  anything  that 

3  his  office  did  with  respect  to  this  prior  to  my 

4  receipt  of  this  memo,  the  November  3  memo  from 

5  Mr.  Hubbell,  and  I'm  not  aware  of  anyone  discussing 

6  the  matter  with  Mr.  Hubbell  at  any  time  thereafter. 

7  And  Mr.  Heymann  and  I  were  aware  that  he  was  recused 

8  and  we  never  raised  the  matter  or  discussed  the 

9  matter  in  his  presence. 

10  Q      Now,  when  you  say  he  asked  you  what  this 

1 1  was  about,  he  came  in  in  the  middle  of  the 

12  conversation?  Or  how  exactly  did  it  occur? 

13  A      That's  about  the  way  it  was.   I  don't 

14  remember  specifically,  but  I  was  in  Heymann's  office 

15  and  was  discussing  the  allegations  that  I  had 

16  received  from  Gerth,  and  he  came  in  and  may  have 

17  overheard  some  part  of  that  and  asked  what  it  was 

18  about  and  I  responded  as  I  previously  advised  you. 

19  Q      Now,  do  you  know  why  he  waited  until 

20  November  3,  1993  to  issue  this  memorandum? 

21  A      I  do  not. 

22  Q      Had  you  received  this  memorandum  prior  to 
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1  your  meeting  with  Paula  Casey  in  Mr.  Heymann's  office 

2  when  you  all  discussed  her  recusal? 

3  A      I  don't  recall  when  I  received  a  copy  of 

4  this  memorandum. 

5  Q      Was  the  subject  of  his  recusal  in  this 

6  matter  discussed  at  that  meeting? 

7  A      Not  that  I  recall. 

8  Q      Was  it  discussed  on  that  day  subsequent  to 

9  the  meeting? 

10  A      Not  that  I  recall. 

11  Q      Do  you  know  whether  or  not  his  recusal  was 

12  in  any  way  related  to  this  meeting? 

13  A      I  don't. 

14  Q      Did  there  come  a  time  after  you  received 

1 5  various  pieces  of  information  with  respect  to  this 

1 6  case,  these  cases,  the  Hale  case  and  the  criminal 

17  referral  received  in  1992,  that  you  received  a  copy 

18  of  the  criminal  referral,  C0004?   And  I'm  going  to 

19  show  you  what's  marked  as  Bates  number  00051 1  through 

20  531. 

21  (Witness  reviewed  the  document.) 

22 A      To  the  best  of  my  recollection,  I  never  saw 
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1  these  referrals  or  these  documents  while  I  was  at  the 

2  Department  of  Justice. 

3  Q      Have  you  seen  them  since? 

4  A      Well,  it's  possible  that  in  interviews  that 

5  have  been  conducted  since  that  time,  that  the  FBI  has 

6  had  with  me  or  in  other  contexts,  something  like  that 

7  may  have  been  shown  to  me.   I  don't  know  exactly. 

8  But  I  don't  think  I  ever  saw  the  referrals  or 

9  documents  you  showed  me  any  time  while  I  was  at  the 

10  Department  of  Justice. 

11  Q      Do  you  know  whether  Mr.  Hubbell  had  access 

12  to  a  copy  of  this  referral  or  any  of  the  subsequent 

13  referrals  or  ~  this  referral? 

14  A      I  do  not. 

15  Q      Do  you  know  whether  or  not  he  had  access  to 

16  the  information  with  respect  to  Mr.  Hale  and 

17  Mr.  Hale's  indictment  and  the  allegations  he  was 

1 8  making  to  you? 

19  A      When  you  say  he  had  access,  he  was 

20  Associate  Attorney  General.  By  that  position,  he 

21  could  have  made  inquiries.   But  whether  he  did  and 

22  whether  he  received  it,  I  have  no  idea. 
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1  Q      Well,  he  was  the  Associate  Attorney 

2  General;  however,  the  criminal  division  was  not 

3  answerable  to  him;  is  that  correct? 

4  A      That  is  correct. 

5  Q      However,  in  his  position,  if  he  had  asked, 

6  for  instance,  for  information  from  an  Executive 

7  Secretariat  or  other  places,  it's  possible  that  he 

8  could  have  gained  access  to  this  information? 

9  A      It  would  be  speculating.   1  have  no 

10  knowledge  of  his  asking  for  information,  no  knowledge 

1 1  about  any  response  to  any  such  request. 

12  Q      And  again,  the  same  would  hold  true  with 

13  respect  to  information  with  respect  to  Mr.  Hale  and 

14  also  the  subsequent  referrals  from  the  RTC? 

15  A      I  don't  understand  the  question. 

16  Q      Well,  would  he  have  had  access  to  that 

17  information  as  well,  subsequent  referrals  received  by 

18  the  Department  from  the  RTC? 

19  A      1  don't  have  any  information  about  any 

20  information  that  was  provided  to  him  or  any  requests 

21  he  made  for  information,  and  it  would  just  be 

22  speculation  about  what  a  response  to  him  would  have 


1  been  had  he  asked. 

2  Q      And  1  believe  you  testified  at  the 

3  beginning  that  you  never  had  any  discussions  with  him 

4  with  respect  to  either  this  first  referral  or  any  of 

5  the  other  subsequent  referrals  or  the  Hale  matter, 

6  other  than  the  conversation  in  Mr.  Heymann's  office? 

7  A      That  is  correct. 

8  Q      Is  that  correct? 

9  A      That  is  correct. 

10  Q      I'm  going  to  show  you  what's  marked  for 

1 1  identification  as  Bates  number  1 1 1277,  and  this  is  a 

12  phone  message  slip.    I'm  going  to  represent  to  you 

13  that  it's  from  Judge  Hubbell's  logs.    There's  a 

14  message  there  from  you,  dated  November  8,  from  Irv 

15  Nathan.   Do  you  recall  — 

16  A      Is  there  a  question? 

17  Q      Yeah,  there  is.    There  will  be.    Do  you 

1 8  recall  calling  Mr.  Hubbell  on  that  date? 

19  A      No. 

20  Q      Would  you  have  had  frequent  contact  with 

21  Mr.  Hubbell  with  respect  to  case  matters  at  the 

22  Department? 
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1  A      Not  with  respect  to  case  matters,  but  I 

2  would  have  frequent  contact  with  him  on  other 

3  matters. 

4  Q      What  other  kinds  of  matters? 

5  A      Well,  for  example,  we  were  working  on  the 

6  policy  position  of  the  department  with  respect  to 

7  contacts  with  representative  parties,  and  he  was 

8  involved  in  that.   We  had  a  number  of  policy 

9  initiatives  that  he  was  involved  in,  including 

10  employment  of  gays  at  the  investigative  agencies  of 

1 1  the  department. 

12  There  were  a  whole  range  of  issues  where  we 

13  had  interplay  between  his  office  and  the  deputy's 

14  office,  including  with  respect  to  the  crime  bill. 

1 5  The  office  of  legislative  affairs  reported  to 

16  Mr.  Hubbell  and  he  was  involved  in  dealing  with  the 

17  Crime  Bill  and  the  position  of  the  department  on  it 

1 8  in  the  Congress,  so  there  were  a  large  number  of 

19  issues  that  our  offices  had  in  common  and  were 

20  working  on. 

21  Q      So  while  he  was  not  directly  responsible 

22  for  supervision  of  the  criminal  division,  he  did  work 
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1  on  criminal  issues  as  well  as  other  kinds  of  issues 

2  in  the  department? 

3  A      Well,  he  did  not  work  on  criminal  cases 

4  that  were  pending  in  the  criminal  division,  to  the 

5  best  of  my  knowledge.   There  were  criminal  components 

6  within  the  units  that  reported  to  him.   For  example, 

7  the  environmental  section  had  a  criminal  unit  and  the 

8  environmental  section  reported  to  him,  and  there  was 

9  in  fact  at  about  this  time,  as  now  I  recollect,  an 

10  issue  with  respect  to  the  advisability  of  staff 

1 1  attorneys  testifying  in  Congress  on  the  issue  that 

12  had  been  raised  by  then-Chairman  Dingell,  and 

13  Mr.  Hubbell  was  in  charge  of  the  unit  that  was 

14  reviewing  that  policy  and  reviewing  the  situation  in 

1 5  the  criminal  section  of  the  environmental  division, 

16  and  I  was  the  representative  from  the  deputy's  office 

17  dealing  with  that  issue  and  so  we  had  a  number  of 

1 8  meetings  and  discussions  relating  to  that. 

19  So  there  were  some  overlap  and  some  matters 

20  but  I  don't  recall  his  being  involved  in  any  criminal 

21  case  that  was  pending  in  the  criminal  division. 

22  Q      Now,  other  than  Mr.  McDowell  and  Ms.  Casey, 
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1  did  anyone  else  brief  you  on  criminal  referral  C0004, 

2  do  you  recall? 

3  A      I  don't  know  what  referral  you're  referring 

4  to,  but  -- 

5  Q      I'm  sorry,  the  one  that  I  showed  you 

6  earlier. 

7  A      I  told  you  I  hadn't  seen  that  before.   I 

8  didn't  know  what  the  substance  was  of  the  matter  that 

9  had  been  referred  to  the  prior  U.S.  Attorney  in 

10  Little  Rock  that  he  had  raised  the  recusal  issue  on. 

1 1  I  didn't  deal  with  the  substance  of  that  referral. 

12  Q      Just  the  existence  of  it? 

13  A      I  learned  about  the  existence  and  the 

14  disposition,  which  I  understood  had  occurred  several 

15  months  before  I  arrived  at  the  department. 

16  Q      Was  Doug  Frazier  working  in  your  office  at 

17  the  time  that  you  came  to  the  Department  of  Justice 

1 8  or  was  he  someplace  else  at  that  point? 

19  A      He  was  not  in  the  deputy's  office  when  I 

20  arrived.   I  believe  he  was  working  in  a  U.S. 

21  Attorney's  Office  in  Florida  by  that  time. 

22  Q      If  you  just  give  me  one  moment,  1  think  I'm 
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1  almost  done. 

2  (Pause.) 

3  Do  you  recall  in  November  of  1993  that 

4  Mr.  McDowell  had  requested  a  videotape  of 

5  Mr.  Hubbell's  testimony  before  the  Dingell  Committee? 

6  A      No. 

7  Q      Aside  from  the  specific  date,  do  you  have 

8  any  recollection  of  Mr.  McDowell  requesting  such  a 

9  thing  from  you? 

10  A      No. 

1 1  Q      The  Dingell  Committee  was  the  Committee 

12  reviewing  the  policy  on  environmental  ~  criminal 

13  issues,  environmental  matters  and  attorneys 

14  testifying  before  that  Committee;  is  that  correct? 

15  A      Well,  the  Dingell  Committee  was  reviewing 

16  policy  in  the  department  relating  to  the 

17  authorization  for  initiating  criminal  prosecutions  in 

18  environmental  matters.   His  inquiry  and  subpoena  to 

19  line  attorneys  led  to  the  department  reviewing  its 

20  policy  with  respect  to  its  policy  regarding  providing 

21  line  attorneys  to  testify  at  Congress  and  that  was  an 

22  issue  in  which  1  was  involved  and  Mr.  McDowell  had  an 
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1  interest. 

2  Q      Do  you  or  anyone  in  your  office  have  any 

3  contacts  with  any  present  or  former  employee  of  the 

4  White  House  relating  to  criminal  referral  C0004,  and 

5  that's  the  RTC  referral  that  the  department  received 

6  in  September  of  1992? 

7  A      Well,  that's  a  compound  question.    I  can 

8  tell  you  I  had  no  contact  with  anybody  at  the  White 
House  related  to  the  referral. 

Q      Do  you  know  if  anyone  in  your  office  or  the 
department  had  any  contact  with  — 

A      I'm  not  aware  of  anyone. 

Q      Did  you  or  anyone  from  your  office  have  any 
contacts  with  any  individuals  who  are  listed  as 
witnesses  or  targets  in  that  referral?  And  I  can 
give  you  a  moment  to  review  it  if  you  would  like. 
The  persons  named  as  targets  would  be  Susan  McDougal, 
James  McDougal,  Lisa  Anspaugh. 

A      All  I  can  tell  you  is  I  had  no 
conversations  with  any  of  those  people.   What  people 
in  the  U.S.  Attorney's  Office  or  in  the  fraud  section 
did  in  terms  of  conducting  their  investigation,  I 
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1  have  no  idea. 

2  Q      When  you  say  "those  people,"  would  that 

3  include  people  listed  as  potential  witnesses,  et  al., 

4  and  those  would  be  people  listed  on  third  to  the  last 

5  page  of  Bates  000510? 

6  A      Well,  when  I  said  "those  people,"  I  was 

7  answering  your  question  to  the  people  you  had 

8  referenced. 
Q      I  listed  the  people  listed  as  targets.   I 

did  not  go  through  the  list  of  names  of  people  who 
were  listed  as  witnesses. 

A      Where  is  the  list  of  witnesses?  Under  item 
10? 

Q      I  believe  that's  the  case.   Yes. 
(Witness  reviewed  the  document.) 

A      I  had  no  conversations  with  any  of  these 
people  relating  to  anything,  having  anything  to  do 
with  referrals  or  RTC  or  Madison  or  any  similar 
topic,  and  I  have  no  idea  of  conversations  with  any 
other  people. 

MR.  IVEY:    I  suppose  the  record  should 
reflect  that  the  witness  was  given  a  copy  of  the 
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1  referral  referenced. 

2  MR.  GICALE:    I  was  about  to  do  that.   And 

3  the  witness  was  just  referring  to  Bates  number  000510 

4  through  53 1  and  specifically  he  was  referring  to  item 

5  10  on  page  18  of  that  exhibit. 

6  BY  MR.  GICALE: 

7  Q      Do  you  have  any  knowledge  of  any  improper 

8  handling  within  the  Department  of  Justice  of  any 

9  criminal  referral  relating  to  Madison  Guaranty 

10  Savings  &  Loan  or  the  Clintons  or  Mr.  Hale? 

1 1  A      Absolutely  not. 

12  MR.  GICALE:    I  have  nothing  further. 

13  EXAMINATION 

14  BY  MR.  IVEY: 

15  Q      Good  afternoon,  Mr.  Nathan. 

16  A      Hello,  Mr.  Ivey.   How  are  you? 

17  Q      I'll  be  better  in  a  few  minutes.    I  bet  you 

18  will,  too. 

19  A      I'm  looking  forward  to  concluding. 

20  Q      I  only  have  a  few  questions.   I  wanted  to 

21  ask  you  about  the  conversations  you  had  with 

22  Mr.  Heymann  before  you  came  to  give  your  deposition 


1  today.   I  understand  that  was  prior  to  the  time  that 

2  you  received  a  request  to  come  testify  before  this 

3  Committee. 

4  A      Yeah,  it  was  probably  in  March  or  April  of 

5  this  year,  something  like  that. 

6  Q      And  the  two  of  you  got  together  to  refresh 

7  your  recollections  of  relevant  events  with  respect  to 

8  this  investigation? 

9  A      It  was  by  telephone,  and  my  recollection  is 

10  Mr.  Heymann  called  me,  indicated  that  someone, 

1 1  perhaps  it  was  the  FBI  or  someone  else,  was 

12  interested  in  this  subject;  he  didn't  have  a  firm 

13  recollection  of  it  and  asked  me  what  my  recollection 

14  of  it  was,  and  I  gave  him  my  recollection,  which  is 

1 5  very  much  what  I  have  testified  to  today,  and  he  said 

16  that  comported  with  his  recollection  and  that  was  the 

17  end  of  the  discussion. 

1 8  Q      Now,  in  your  experience  as  a  lawyer  at  the 

19  Department  of  Justice  and  in  private  practice,  is  it 

20  typical  for  witnesses  to  get  together  to  try  to 

21  refresh  their  recollections  with  respect  to  a  matter 

22  that  may  be  the  subject  of  some  type  of  litigation? 
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1  A      Well,  it  does  happen,  and  it's  perfectly 

2  appropriate. 

3  Q      I  wanted  to  ask  you  some  questions  about 

4  the  SBA  matter.   First  of  all,  do  you  recall 

5  approximately  when  or  roughly  when  you  learned  about 

6  this  transfer  of  documents  from  the  SBA  to  the  White 

7  House  counsel's  office? 

8  A      No,  but  I  would  put  it  in  the 

9  November/December  time  frame  in  '93,  but  I'm  not 

10  certain. 

1 1  Q      Did  you  ever  come  across  any  evidence  or 

12  information  that  led  you  to  feel  that  the  documents 

13  that  the  White  House  had  received  from  the  SBA  were 

14  not  returned  to  the  SBA? 

15  A      I  had  the  impression  that  they  were 

16  returned. 

17  Q      Did  you  ever  come  across  any  evidence  that 

18  might  have  led  you  to  feel  that  there  was  an  improper 

19  motive  in  the  White  House's  request  for  the 

20  documents? 

21  A      No.    Mr.  Eggleston's  explanation  was 

22  reasonable  and  sensible  and  I  accepted  it  flilly  and 


1  had  no  reason  to  doubt  it. 

2  Q      And  with  respect  to  Mr.  Hubbell's  recusal, 

3  you  had  a  conversation  prior  to  the  time  he  produced 

4  a  written  recusal  dated  November  3,  1993? 

5  A      Yes. 

6  Q      And  the  subject  of  that  prior  conversation, 

7  would  you  say  it's  essentially  memorialized  in  the 

8  recusal  that  he  wrote  on  November  3,  1993?   I'm 

9  sorry,  I  didn't  read  that  document  number,  if  you 

10  could  read  it. 

11  A      Sure,  016848.    Well,  I  would  say  that  my 

12  conversation  related  to  the  first  paragraph  of  this 

13  memorandum.   I  don't  recall  discussing  in  the  one  and 

14  only  conversation  I  had  with  Mr.  Hubbell  the  recusal 

15  of  his  office  on  this  matter. 

16  Q      So,  in  fact,  he  went  beyond  where  you  had 

17  suggested? 

1 8  A      Yes,  he  went  beyond  what  I  had  suggested. 

19  Q      To  the  best  of  your  knowledge,  did 

20  Mr.  Hubbell  do  anything  to  violate  his  recusal? 

21  A      I  have  no  knowledge  that  he  did,  and  no 

22  reason  to  believe  it. 
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1  Q      Let  me  ask  you  a  few  questions  about 

2  Ms.  Casey's  recusal.   You  were  present  at  the 

3  November  3  meeting  at  which  Mr.  Heymann  discussed 

4  recusal  with  Ms.  Casey? 

5  A      Correct. 

6  Q      Now,  during  that  meeting,  Ms.  Casey 

7  discussed  some  of  her  concerns  about  recusal? 

8  A      Yes. 

9  Q      You  mentioned  that  you  thought  that  ~  or 

10  you  had  the  sense  that  recusal  ~  she  felt  recusal 

1 1  might  reflect  badly  on  her  in  some  way,  and  I  wanted 

12  to  flesh  that  out.    What  did  you  mean  by  that? 

13  A      I  had  the  impression  that  Ms.  Casey  was  not 

14  extremely  sophisticated  in  these  kinds  of  matters  and 

15  from  her  comments,  I  thought  that  she  believed  that 

16  if  she  were  recused,  it  would  suggest  that  she  had 

17  done  something  improper  in  the  matter,  which  of 

1 8  course  was  not  the  case  and  no  one  had  suggested 

19  that,  and  that  ~  or  that  the  department  believed 

20  that  she  could  not  do  a  dispassionate  analysis  of  the 

21  facts,  which  also  was  not  the  case.  And  I  think 

22  there  was  some  explanation  provided  to  her  that  this 


1  was  not  personal  as  to  her,  this  was  a  question  of 

2  the  appearance  issue,  and  given  the  relationships 

3  that  existed  principally  with  the  Tuckers,  that 

4  prudence  suggested  that  recusal  was  in  order. 

5  Q      So  in  other  words,  she  may  have  been  under 

6  the  impression  initially  that  some  part  of  the 

7  recusal  consideration  focused  on  the  competence  of 

8  either  her  or  her  office  to  have  handled  the  matter? 

9  A      I  had  that  impression. 

10  Q      And  to  the  best  of  your  knowledge,  that  was 

1 1  not  the  consideration  that  was  driving? 

12  A      That  was  not  the  issue. 

13  Q      Now,  I  take  it  she  was  also  relatively  new 

14  to  the  U.S.  Attorney  position  at  that  point? 

15  A      She  was  very  new  to  that  position,  and  I 

16  had  the  impression  that  she  was  new  to  litigation  as 

17  well.   1  think  that  her  principal  occupation  previous 

18  to  that  had  been  the  academic  environment,  and  I 

19  don't  think  that  she  had  a  lot  of  experience  with 

20  some  litigation  issues,  including  recusal. 

21  Q      Did  you  know  if  she  had  very  little 

22  background  in  criminal  litigation  at  that  point? 
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1  A      That  was  certainly  my  impression. 

2  Q      Did  she  express  any  concerns  about  the 

3  impact  on  her  office  of  having  to  recuse  in  this 

4  case? 

5  A      Yeah,  1  think  she  did,  that,  as  1 

6  described,  that  she  was  of  the  belief  that  assistants 

7  in  her  office  who  were  very  competent,  hard  working, 

8  diligent  people,  had  worked  very  hard  on  the  case 

9  against  Judge  Hale,  they  were  prepared  to  try  that 

10  case  and  to  deal  with  it  effectively  and  also  to  deal 

1 1  effectively  with  any  subsequent  proffers  that  might 

12  be  received  by  Judge  Hale's  counsel. 

13  And  again,  I  had  the  impression  that  she 

14  was  fighting  to  retain  the  matter  for  them  and  for 

15  their  professional  satisfaction  and  accomplishments 

16  and  did  not  want  any  aspersions  cast  on  those  people 

17  by  the  recusal  of  her  office. 

18  Q      One  could  imagine  that  these  assistants  who 

19  were  working  for  her  would  have  been  toiling  away  on 

20  developing  this  case  for  an  extended  period  of  time, 

21  might  be  upset  by  having  the  case  taken  away  from 

22  them  just  at  the  time,  or  at  or  about  the  time  of 
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1  indictment? 

2  A      Precisely. 

3  Q      I  wanted  to  ask  you  a  few  questions  about 

4  your  relationship  with  Mr.  Gerth.   Now,  let  me  ask 

5  you  because  1  don't  recall,  actually,  what  your 

6  testimony  was.    Did  Mr.  Gerth  contact  you  with  the 

7  information  about  Mr.  Hale's  allegations  at  about 

8  mid-September  of  1993? 

9  A      I  was  minding  my  own  business  in  my  office 

10  on  a  Saturday  afternoon  in  September,  trying  to 

1 1  familiarize  myself  with  the  matters  there.   Mr.  Gerth 

12  called  me  out  of  the  blue  and  I  believe  he  was  in 

13  Little  Rock  at  the  time  and  told  me  about  his 

14  conversations  with  Mr.  Coleman,  the  counsel  for  Judge 

15  Hale,  and  this  was  the  very  first  time  that  1 

16  recollect  hearing  anything  about  any  of  these 

17  matters. 

18  Q      Now,  1  believe  you  testified  you  spoke  to 

19  Mr.  Gerth  about  three  times  during  this  entire  period 

20  with  respect  to  this  matter? 

21  A      That's  my  best  approximation.   I  don't 

22  recall  each  conversation.  There  were  a  number  of 
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1  conversations  with  him. 

2  Q      Okay.   Now,  did  Mr.  Gerth  ever  tell  you  if 

3  he  spoke  directly  to  Mr.  Hale? 

4  A      I  had  the  impression  that  he  did  at  one 

5  point  tell  me  that  he  had  spoken  directly  with 

6  Mr.  Hale,  perhaps  for  several  hours.    He  may  have 

7  suggested  that  he  had  actually  even  seen  an  affidavit 

8  of  Judge  Hale  so  I  think  he  had  direct  communications 

9  with  Judge  Hale  at  some  point. 

10  Q      And  do  you  recall,  during  this  series  of 

1 1  calls,  at  what  point  you  got  the  sense  that  Mr.  Gerth 

12  had  spoken  directly  with  Mr.  Hale? 

13  A      I  don't  recall  whether  it  was  in  the  first 

14  conversation  or  in  the  subsequent  conversation. 

15  Q      Now,  at  some  point  you  told  -- 

16  A      His  principal  conversation  with  me  was 

17  focused  on  the  complaints  that  Mr.  Coleman  had 

18  regarding  the  either  ability  or  the  willingness  of 

19  the  U.S.  Attorney's  Office  to  deal  with  Mr.  Coleman. 

20  That  was  the  focus  of  the  conversation. 

21  Q      Let's  talk  about  that  a  little  bit.    You've 

22  testified  that  you  learned  that  Mr.  Coleman  and 
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1  Mr.  Hale  were  in  negotiations  with  the  U.S. 

2  Attorney's  office  in  Little  Rock  with  respect  to  the 

3  proffer? 

4  A      Correct. 

5  Q      Were  you  aware  of  ~  what  was  on  the  table 

6  in  those  negotiations? 

7  A      I  had  seen  an  exchange  of  correspondence  at 

8  some  point  in  the  not-too-distant  future  after  the  — 

9  my  first  conversation  with  Mr.  Gerth,  and  I  was  aware 

10  from  that  exchange  and  I  think  from  communications 

1 1  with  Mr.  Gerth  that  ~  I  guess  I  had  the  impression 

12  that  Mr.  Coleman  was  saying  that  he  wanted  immunity 

13  for  his  client  or  at  most,  a  misdemeanor  plea,  and 

14  that  the  U.S.  Attorney's  Office  was  saying  they 

15  insisted  on  a  plea  to  a  felony  and  then  they  would  be 

16  prepared  to  discuss  his  cooperation  and  assistance  as 

17  it  related  to  his  sentence. 

18  Q      In  other  words,  Mr.  Coleman  was  seeking 

19  either  immunity  or  misdemeanor  plea  prior  to  giving 

20  the  proffer? 

21  A      That's  my  understanding. 

22  Q      In  your  view,  would  that  have  been 
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1  appropriate? 

2  A      I  thought  that  what  the  U.S.  Attorney's 

3  Office  was  doing,  as  I  understood  it,  was  quite 

4  appropriate,  that  there  was  no  sense  in  buying  a  pig 

5  in  the  poke,  that  if  you  wanted  to  make  a  proffer  up 

6  front,  they  could  then  deal  with  it.   And  in  any 

7  event,  as  1  understood  the  facts,  the  SBA  allegations 

8  against  Judge  Hale  were  unrelated  to  this  proffer  and 

9  the  U.S.  Attorney's  Office  believed  it  had  a  very 

10  strong  case  against  Judge  Hale  on  that  issue  and  I 

1 1  thought  they  were  well  within  their  rights  to  be 

12  insisting  on  a  felony  plea  to  that  matter. 

13  Q      Let  me  go  back  to  the  Gerth  matter 

14  briefly.   Now,  at  some  point,  you  told  Mr.  Keeney  and 

15  I  believe  you  also  said  Mr.  McDowell  that  Mr.  Gerth 

16  was  the  source  of  your  information? 

17  A      Correct. 

1 8  Q      And  if  you  could  explain  again,  and  I  know 

19  you  explained  previously  but  1  was  just  wondering  if 

20  you  could  give  a  little  detail  as  to  why  you  thought 

2 1  that  you  needed  to  do  that.    What  was  it  that  made 

22  you  feel  you  needed  to  disclose  the  source  at  that 
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1  point? 

2  A      Well,  when  I  first  agreed  to  the 

3  confidentiality  with  Mr.  Gerth,  and  he  had  asked  for 

4  it,  I  saw  no  harm  in  agreeing  to  it  and  I  would  take 

5  the  information  from  him,  whatever  he  had  to  proffer, 

6  and  I  made  it  clear  that  1  was  going  to  communicate 

7  the  information,  the  substance,  to  others  in  the 

8  Department  of  Justice,  but  if  for  whatever  reason  he 

9  didn't  want  his  name  associated  with  it,  I  would 

10  accommodate  that  request. 

1 1  However,  a  few  days  later  when  1  either, 

12  learned  either  directly  from  Mr.  Keeney  or  from  the 

1 3  memorandum  that  Mr.  Keeney  prepared  that  Gerth  had 

14  talked  directly  and  without  confidentiality  or 

15  anonymity  to  the  FBI  and  that  when  Mr.  Keeney  had 

16  juxtaposed  these  two  items,  one  is  Mr.  Gerth's 

17  comments  ~  attributable  comments  to  the  FBI,  and 

18  then  my  discussions  with  some  confidential  source,  I 

19  was  concerned  that  it  might  make  —  give  the 

20  appearance  that  there  were  two  different  sources  for 

21  this  information  instead  of  fact  that  they  both  came 

22  from  Mr.  Gerth. 
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1  So  when  I  saw  that,  I  told  Mr.  Gerth  that  I 

2  could  no  longer  abide  by  that  agreement,  and  he 

3  agreed  that  that  could  possibly  be  misleading  and 

4  authorized  me  to  disclose  that  he  was  the  source.   So 

5  I  told  that  to  Mr.  Keeney  and  I  believe  to 

6  Mr.  McDowell,  and  of  course  they  were  then  free  to 

7  tell  the  FBI  that  that  information  that  was  reflected 

8  in  Keeney' s  memo  to  a  Department  of  Justice  official 

9  had  come  from  Gerth. 

10  So  with  both  lines  that  come  from  the  same 

1 1  sources,  that  is,  Gerth  from  Coleman. 

12  Q      And  the  concern  about  the  appearance  from 

13  two  different  sources  was  that,  and  you  tell  me  if 

14  this  is  correct  or  not,  was  that  it  would  have  lent 

15  added  credibility? 

16  A      Exactly.   Suggested  there  were  two 

17  independent  sources  for  the  same  information,  giving 

18  added  credibility  to  the  allegation. 

19  Q      And  you  felt  that  you  needed  to  disclose 

20  this  to  Mr.  Keeney  and  McDowell  so  that  they  had  an 

21  accurate  read  of  the  situation? 

22  A      Correct. 
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1  Q      In  your  communications  with  Mr.  Gerth,  were 

2  you  ever  attempting  to  communicate  with  Mr.  Coleman 

3  and  Mr.  Hale? 

4  A      No,  but  I  did  express  to  Mr.  Gerth  my 

5  conftision  about  why  a  sophisticated  defense  lawyer 

6  would  go  to  the  press  with  the  subject  rather  than 

7  exhaust  remedies  within  the  Department  of  Justice  and 

8  that  if  he  was  not  happy  with  the  way  he  was  being 

9  treated  in  the  U.S.  Attorney's  Office  or  had  a 

10  serious  question  about  their  ability,  competence  or 

1 1  position  to  deal  with  it,  that  there  were  avenues 

12  within  the  department  and  I  specifically  noted  to 

13  Mr.  Gerth  that  Mr.  Keeney  was  the  acting  head  of  the 

14  criminal  division  and  that  it  was  within  his 

15  responsibilities  to  deal  with  such  matters  and  that 

16  if  Mr.  Coleman  wasn't  happy  with  the  way  things  were 

17  being  handled  in  the  U.S.  Attorney's  Office,  he  had 

18  recourse  to  Mr.  Keeney  and  to  the  criminal  division. 

19  Q      Would  it  be  fair  to  say  that  typically 

20  going  to  the  press  with  this  type  of  information 

21  would  undermine  the  value  of  the  information? 

22  A      That's  what  struck  me,  I  didn't  understand 
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1  the  strategy  Mr.  Hale  was  following,  but  I  never  had 

2  any  conversation  with  Mr.  Coleman. 

3  Q      And  when  you  told  Mr.  Coleman  ~ 

4  A      I  didn't  talk  to  Mr.  Coleman. 

5  Q      I'm  sorry,  when  you  told  Mr.  Gerth  that 

6  they  could  always  relay  their  concerns  to  the 

7  Department  of  Justice,  were  you  providing  any  unusual 

8  channel  for  Mr.  Coleman  or  is  this  something  that  -- 

9  A      No.    Absolutely,  this  is  well  recognized  by 

10  any  sophisticated  practitioner  in  the  field. 

11  Q      In  fact,  is  it  fair  to  say  that  this 

12  frequently  occurs? 

13  A      It  is. 

14  Q      Defense  attorneys  may  have  difficuhies  in 

15  negotiating  with  U.S.  Attorneys  and  turn  to  main 

16  Justice? 

17  A      Absolutely. 

1 8  Q      Now,  at  the  time  that  you  were  speaking 

19  with  Mr.  Gerth,  did  you  ever  oecome  aware  that 

20  Mr.  Hale  had  refused  to  provide  a  proffer  to  the  U.S. 

21  Attorney  and  the  FBI? 

22 A      That  was  my  impression  at  some  point  in  the 
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1  series  of  communications  with  Mr.  Gerth,  and  it  could 

2  well  have  been  in  the  first  one,  that  he  was  not 

3  willing,  that  is,  Coleman  was  not  willing,  to  make 

4  the  proffer  to  the  U.S.  Attorney's  Office  until  after 

5  he  had  been  promised  immunity  on  the  SBA  loan 

6  situation. 

7  Q      Now,  in  your  conversations  with  Mr.  Gerth, 

8  did  you  ever  provide  him  any  information  that  was  in 

9  any  way  confidential  with  respect  to  any  ongoing 

10  investigation  in  this  matter? 

11  A      No. 

12  MR.  IVEY:     I  have  nothing  further. 

13  MR.  GICALE:     I  have  nothing  further. 

14  (Whereupon,  at  4:29  p.m.,  the  deposition 

15  was  concluded.) 
16 

1 7  

18  IRVfN  NATHAN 
19 
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1  PROCEEDINGS 

2  Whereupon, 

3  KENNETH  R.  SCHMALZBACH 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  EXAMINATION  (Continued) 

7  BY  MR.  PORTNOY: 

8  Q      Good  morning,  Mr.  Schmalzbach. 

9  A      Good  morning,  Mr.  Portnoy. 

10  Q      Welcome  back. 

1 1  A      Yes. 

12  Q      Did  your  position  at  the  Treasury  bring  you 

13  into  contact  with  the  White  House  during  the  period 

14  between  June  and  August  of  1994? 

15  A      Yes. 

16  Q      And  specifically  with  the  White  House 

17  counsel's  office? 

18  A      Yes. 

19  Q      Did  you  ever  speak  to  Mr.  Cutler  during 

20  that  period? 

21  A      I'm  not  sure  whether  it  was  before  or  after 

22  the  beginning  of  June  that  I  met  Mr.  Cutler.   I  met 
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him  once  briefly.  I  think  it  was  just  once.  It 
might  have  been  even  twice.  I  never  had  any 
conversation  with  him.    I'd  say  hi. 

Q      So  you  never  discussed  with  Mr.  Cutler  the 
IG's  investigation,  for  example? 

A      No. 

Q      Or  the  provision  of  documents  to  the  White 
House  by  the  Treasury  Department? 


A 

Q 
A 

Q 
A 

Q 


No. 


Did  you  speak  with  Jane  Sherburne? 
Yes. 

On  a  fairly  routine  basis? 
Yeah. 

As  a  general  matter,  what  was  the  purpose 
of  your  discussions  with  Ms.  Sherburne? 

A      Just  updating  each  other  on  the  status  of 
everything  that  was  going  on,  particularly  what  was 
going  on  up  on  the  Hill. 

Q      With  respect  to  the  investigation  of  the 
Treasury- White  House  contacts? 

A      With  respect  to  the  upcoming  hearings  into 
the  Treasury- White  House  contacts  regarding  Madison 
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1  Guaranty. 

2  Q      So  the  bulk  of  your  communications 

3  concerned  Congressional  investigations? 

4  A      That's  probably  true  that  the  majority  of 

5  it  concerned,  you  know,  the  document  productions  that 

6  we  were  doing  to  the  Hill,  the  conditions  under  which 

7  those  were  happening,  yes. 

8  Q      Is  that  perhaps  putting  too  fine  a  point  on 

9  it,  that  your  discussions  might  have  involved  the 

10  whole  rubric  of  issues  arising  out  of  your  respective 

1 1  roles  concerning  the  investigations? 

12  A      I'm  sure  that  that's  true,  although  the 

13  sort  of  the  primary  focus  of  what  was  happening  was 

14  the  hearings  that  were  going  to  be  happening  at  the 

15  end  of  July  and  the  beginning  of  August,  and 

16  everything  else  sort  of  revolved  around  that. 

17  Q      Would  you  describe  your  interaction  with 

18  the  people  conducting  the  Inspector  General's 

19  investigation  as  an  outgrowth  of  your  role  in  dealing 

20  with  the  Congressional  investigations? 

21  A      I  did  not  have  very  much  interaction  with 

22  the  people  conducting  the  Inspector  General 
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1  investigation.   In  fact,  probably  the  last  discussion 

2  related  to  the  investigation  I  had  was  a  meeting  on 

3  June  28th  at  which  Bob  Cesca,  Francine  Kemer  and  Jim 

4  Cottos  were  present,  and  I,  were  present.   And  at 

5  that  point  it  was,  everything  was  still  very  much  up 

6  in  the  air  as  to  how  the  Inspector  General's 

7  investigation  would  proceed,  how  the  Senate  and  House 

8  hearings  would  proceed,  and  we  were  basically  trying 

9  to  figure  that  out. 

10  Q      When  you  speak  of  the  investigation,  do  you 

1 1  mean  the  actual  interviewing  of  witnesses  and  the 

12  process  of  asking  questions,  or  do  you  mean  the 

13  entire  process  by  which  the  Inspector  General 

14  functioned?  And  let  me  be  more  specific.   I  believe 

15  you  had  a  number  of  conversations  with  Ms.  Kemer 

16  during  the  period  of  July  ~ 

17  A      Okay,  but  Francine  was  not  conducting  the 

18  investigation. 

19  Q      That's  the  distinction  I'm  asking  you  to 

20  clarify. 

21  A      Yes. 

22 Q      So  in  your  mind,  Ms.  Kemer  was  not 
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1  conducting  the  investigation? 

2  A      No,  she  was  advising  the  investigators. 

3  Q      Did  you  consider  that  distinction  important 

4  in  any  way? 

5  A      Not  at  the  time.    I  just  didn't  have  any 

6  occasion  to  have  contact  with  the  investigators. 

7  Q      In  your  prior  testimony,  you  indicated  that 

8  you  spoke  with  Ms.  Sherbume  on  the  12th  of  July  and 

9  that  she  indicated  that  she  might  have  shown  some 

10  Treasury  documents  to  the  lawyer  for  one  of  the  White 

1 1  House  witnesses? 

12  A      A  Treasury  document. 

13  Q      A  Treasury  document. 

14  A      Actually,  it's  a  debatable  proposition  as 

15  to  whether  it  was  a  Treasury  document.   I  don't 

16  believe,  I'm  not  sure  that  we  ended  up  treating  that 

17  as  a  Treasury  document  or  an  RTC  document.   It  was  an 

1 8  internal  RTC  public  affairs  newsletter  or  a  page  of 

19  it,  but  yes,  that  was  my  testimony. 

20  Q      Do  you  know  which  lawyer  she  might  have 

2 1  shown  that  document  to? 

22  A      No,  I  do  not.    In  fact  what  she  told  me  at 
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1  the  time  was  that  she  didn't  remember  which  lawyer  it 

2  was. 

3  Q      Did  she  tell  you  why  she  had  shown  the 

4  document  to  the  lawyer? 

5  A      Not  that  I  recall. 

6  Q      Did  you  have  an  understanding  whether 

7  Treasury  documents  were  provided  to  the  White  House 

8  pursuant  to  any  conditions  or  limitations  on  their 

9  use? 

10  A      Documents  or  transcripts? 

1 1  Q      I'm  still  speaking  about  documents. 

12  A      Okay.    I  believe  that  there  were 

13  limitations,  but  actually  whatever  limitations  there 

14  were  would  have  been  reflected  in  the  request  for 

15  those  documents  from  Joel  Klein,  1  believe  it's  dated 

16  May  12th. 

17  Q      Did  you  have  any  concern  at  the  time  that 

18  Ms.  Sherburne's  use  of  the  documents  was  in  any  way 

19  inconsistent  with  the  White  House's  discussions  with 

20  Treasury? 

21  MS.  STERGIS:    Objection.   I  think  the 

22  testimony  was  a  document. 
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1  BY  MR.  PORTNOY: 

2  Q      I  beg  your  pardon.   The  use  of  the  document 

3  was  in  any  way  inconsistent? 

4  MR.  O'CALLAGHAN:    I'm  sorry.    Inconsistent 

5  with  what,  discussions? 

6  MR.  PORTNOY:    With  any  conditions  that  may 

7  have  been  applicable  to  the  provision  of  documents  to 

8  the  White  House. 

9  THE  WITNESS:    I  don't  recall  having  such  a 

10  concern  at  the  time. 

1 1  BY  MR.  PORTNOY: 

12  Q      Do  you  have  any  reason  now  to  have  such 

13  a-- 

14  A      I  haven't  thought  about  it  since  then  and 

15  since  I  don't  remember  exactly  what  the  conditions 

16  were,  or  I  really  don't  remember  the  May  12th  letter 

17  well  enough. 

18  Q      You  spoke  with  Ms.  Sherburne  again  on  the 

19  15th-- 

20  A      Actually  ~  wait  a  minute.   That  May  12th 

21  letter  resulted  in  the  White  House  getting,  being 

22  able  to  see  but  not  have  copies  of  those  documents. 
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1  The  White  House  did  not  get  copies  of  documents,  as  I 

2  recall,  until  after  we  had  produced  them  to  the 

3  Senate.  And  I  don't  know  ~  I  don't  remember  at  all 

4  what,  if  any,  limitations  were  imposed  with  respect 

5  to  those  documents  when  copies  were  given  to  the 

6  White  House  and  that  was  sometime  around  the 

7  beginning  of  July.    I  believe  the  first  Senate 

8  production  was  on  July  1st. 

9  Q      I  believe  you  testified  that  you  may  have 

10  spoken  with  Ms.  Sherburne  again  on  the  15th  of  July. 

11  I'd  like  to  show  you  a  document  Bates  stamped  1 1435 

12  which  I  believe  you've  previously  identified  as  your 

13  notes.   The  document  that  I've  just  given  you  is 

14  highlighted,  which  was  actually  done  to  bring  out  the 

15  copying,  better  resolution,  make  it  a  little  more 

16  visible.   The  whole  text  is  highlighted  so  there's  no 

17  specific  section  that's  been  singled  out. 

1 8  Do  you  recall  whether  this  document 

19  reflects  an  actual  conversation  with  Ms.  Sherburne, 

20  or  potential  conversation  with  Ms.  Sherburne? 

21  A      I  do  not  recall  whether  it  reflects  an 

22  actual  or  potential. 
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1  Q      It  could  have  been  either? 

2  A      It  could  have  been  either.   The  one  thing 

3  that  suggests  that  some  portion  of  the  conversation 

4  actually  happened  is  the  check  mark  to  the  left  of 

5  the  word  "proffers."   My  usual  practice,  I  don't  want 

6  to  say  it's  consistent,  but  my  usual  practice  is  when 

7  1  have  written  out  things  that  I  want  to  cover  in  a 

8  telephone  conversation  and  do  actually  cover  them,  I 

9  put  a  check  mark.   And  sometimes  1  forget  to,  but 

10  that's  the  usual  reason  for  a  check  mark,  that  that 

1 1  was  covered. 

12  Q      And  the  statement  in  your  notes  is 

13  "proffers  as  to  White  House  witnesses"? 

14  A      Yeah. 

15  Q      Do  you  understand  this  ~ 

16  A      Actually  it's  not  a  statement,  it's  a 

1 7  question. 

18  Q      I  apologize.   There's  a  question  mark  at 

19  the  end  of  it. 

20  A      Right. 

21  Q      Would  you  take  this  to  mean  that  you  had  a 

22  discussion  with  Ms.  Sherburne  regarding  the  provision 
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1  to  you  of  materials  in  some  fashion  collected  or 

2  developed  by  the  White  House? 

3  A      Yes.   Yeah,  what  it  suggests  to  me  is  that 

4  I  wanted  to  ask  Jane  whether  the  White  House 

5  counsel's  office  could  give  the  Treasury  lawyers 

6  proffers  as  to  what  the  White  House  witnesses' 

7  testimony  was.   They  were  interviewing  the  White 

8  House  witnesses. 

9  Q      And  the  information  you  were  seeking  was 

10  developed,  to  the  best  of  your  recollection  in 

1 1  witnesses  that  the  ~  excuse  me,  in  the  interviews 

12  that  the  White  House  conducted? 

13  A      Right.    That's  what  it  says.   White  House 

14  witnesses.   I  would  not  -  if  White  House  counsel 

15  were  not  conducting  the  interviews,  there  would  be  no 

16  point  in  asking  the  White  House  counsel  to  provide 

17  proffers  as  to  what  was  said  in  those  interviews. 

18  Q      Do  you  recall  whether  Ms.  Sherburne  offered 

19  to  make  the  information  available  to  you? 

20  A      No.    Actually  I  don't  ~  I  don't  know 

21  whether  ~  if  this  was  a  telephone  conversation,  I 

22  don't  recall  whether  she  did  or  didn't.    I  don't 
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1  think  we  ever  got  those  proffers  for  whatever 

2  reason.   I  just  don't  recall  ever  getting  them,  and  I 

3  do  recall  the  proffers  we  got  from  counsel  for  the 

4  Treasury  witnesses. 

5  Q      Does  this  notation  reflect  to  you  any 

6  discussion  of  the  White  House  receiving  information 

7  from  the  Treasury? 

8  A      Assuming  that  the  conversation  happened  the 

9  way  I  had  charted  it  out,  it  suggests  that  I  wanted 

10  to  ask  them  whether  ~  I  wanted  to  ask  White  House 

1 1  counsel  whether  they  wanted  copies  of  the  transcripts 

12  of  the  Inspector  General's  interviews. 

13  Q      So  the  way  you  read  your  notes  is  that  that 

14  would  have  been  a  subject  you  intended  to  raise  ~ 

15  A      Right. 

16  Q      --  with  them? 

17  A      Right. 

18  Q      Not  a  subject  that  the  White  House  raised 

19  with  you? 

20  A      Right. 

21  Q      Does  the  note  say  something  to  the  effect 

22  that  "T,"  or  Treasury,  "transcripts  should  have 
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1  Monday  night"? 

2  A      Right. 

3  Q      And  I  believe  that  Monday  night  would  have 

4  been  the  18th  -- 

5  A      Right. 

6  Q      --  of  July? 

7  A      Correct. 

8  Q      Does  this  suggest  to  you  whether  you  had 

9  the  transcripts  at  the  time  you  had  this 

10  conversation? 

11  A      I  did  not.    I  mean  what  the  note  suggests 

12  to  me  is  that  I  was  looking  forward  to  getting  them. 

13  I  did  not  have  them  yet. 

14  Q      And  that  you  anticipated  getting  them  on 

1 5  Monday  the  1 8th  of  July? 

16  A      Right. 

17  Q      Do  you  recall  how  you  knew  that  the 

1 8  transcripts  might  become  available  on  the  1 8th  of 

19  July? 

20  A      I  have  no  recollection  of  how  I  knew  that 

21  at  all. 

22 Q      Do  you  have  any  recollection  whether  you 


1  actually  discussed  with  Ms.  Sherburne  the  subject  of 

2  the  IG  transcripts? 

3  A      No. 

4  Q      I  believe  you  testified  earlier  that  the 

5  presence  of  a  check  mark  indicates  that  you  discussed 

6  a  subject  and  that  the  absence  of  a  check  mark  might 

7  indicate  the  contrary? 

8  A      The  absence  of  a  check  mark  is  no 

9  information  at  all.   The  line  of  text  in  the  notes 

10  may  or  may  not  have  been  discussed.   I  wish  that  I 

1 1  was  as  consistent  in  my  practices  that  I  could  infer 

12  something  from  the  absence  of  a  check  mark,  but  it 

13  doesn't  mean  anything. 

14  Q      In  the  interim  between  this  conversation 

15  and  the  23rd  of  July,  do  you  recall  any  conversation 

16  with  Ms.  Sherburne  on  the  subject  of  providing 

1 7  Treasury  IG  depositions  to  the  White  House? 

18  A      No. 

1 9  Q      Thank  you,  sir.   Going  back  to  a  document 

20  Bates  stamped  16018,  which  I  believe  you've  also 

2 1  identified  as  your  handwritten  notes? 

22  A      Right. 
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1  Q      There's  a  notation  that  says  "transcripts 

2  returned"? 

3  A      Uh-huh. 

4  Q      You  testified  earlier  that  this  notation 

5  was  a  reminder  to  yourself  to  tell  Ms.  Kemer  that 

6  you  had  returned  certain  transcripts  to  her? 

7  A      Right. 

8  Q      Do  you  recall  which  transcripts  you  had? 

9  A      I'm  certain  that  I  had  Jean  Hanson's 

10  transcript.   I  think  I  may  have  had  the  transcript  of 

1 1  someone  named  Dudine,  D-u-d-i-n-e,  and  I  have 

12  absolutely  no  idea  what  the  others  were. 

13  Q      You  indicated  that  there  were  between  four 

14  and  six  transcripts,  I  believe? 

15  A      That's  a  guess. 

16  Q      So  you  have  no  firm  recollection  one  way  or 

17  the  other? 

18  A      No. 

19  Q      Thinking  back  on  it,  do  you  have  any 

20  recollection  as  to  how  you  actually  received  the 

2 1  transcripts? 

22 A      No  -  well,  the  physical  act  of  receiving 
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1  them,  no.    I'm  certain  that  in  some  way  they  came 

2  from  Ms.  Kemer. 

3  Q      Do  you  recall  whether  they  came  all  at  once 

4  or  one  at  a  time? 

5  A      No. 

6  Q      Do  you  have  any  recollection  of  asking  for 

7  the  transcripts? 

8  A      Well,  I'm  sure  ~  yes.    We  wanted  the 

9  transcripts.   We  had  no  way  of  getting  the 

10  information  that  the  Secretary  needed  to  discharge 

1 1  his  responsibilities  and  the  transcripts  was  one  way 

12  of  getting  them.    So  we  were  asking  all  the  time.   I 

13  mean  we  had  asked  back  in  June.    We  discussed  the 

14  possibility  of  getting  them  back  in  June,  or  I  don't 

15  know,  maybe  even  back  in  May.    I  don't  know,  but  — 

16  Q      Let  me  be  more  specific,  sir.    You've 

17  testified  that,  as  a  general  matter,  everyone  you 

18  spoke  to  knew  that  you  wanted  the  transcripts  in 

19  order  to  prepare  Secretary  Bentsen,  or  in  order  to 

20  conduct  your  duties? 

21  A      Right. 

22  Q      What  I'm  trying  to  discern  is  whether  you 
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1  have  any  recollection  that  the  conveyance  of  these 

2  transcripts  to  you  was  in  response  to  a  specific 

3  request  or  whether  it  was  just  your  general 

4  understanding  that  Ms.  Kemer  knew  you  wanted  them? 

5  A      I  really  don't  remember  at  all. 

6  Q      Other  than  your  general  recollection  that 

7  you  wanted  the  transcripts  to  prepare  Secretary 

8  Bentsen  for  his  testimony  and  to  perform  your  duties 

9  with  respect  to  the  Congressional  inquiry  ~ 

10  A      Well,  I  really  ~  the  Secretary  has  a 

1 1  responsibility  for  managing  the  Department  of  the 

12  Treasury.   If  something  has  been  ~  if  there  has  been 

13  some  misconduct  or  some  errors  in  judgment  by  people 

14  who  work  for  him,  he  has  a  responsibility  to  know 

1 5  about  that  and  to  take  appropriate  action  to  address 

16  it.    That  was  his  first  responsibility. 

17  His  second  responsibility,  which  we 

18  anticipated,  I  don't  think  it  was  certain  but  we 

19  anticipated,  was  that  he  would  have  to  talk  about 

20  what  he  had  done  in  fiilfilling  those 

21  responsibilities.   So,  yes. 

22 Q      You  anticipated  my  next  question  which  was 
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1  if  you  had  any  other  reasons  for  seeking  the 

2  transcripts. 

3  A      Sorry. 

4  Q      Do  you  recall  whether  you  made  any  use  of 

5  the  transcripts? 

6  A      I  do  not  believe  --  now,  let's  be  careful. 

7  Q      During  the  period  prior  to  July  1 3th. 

8  A      I  believe  that  I  may  have  looked  at  Jean 

9  Hanson's  transcript.   I  certainly  did  not  read  it.    I 

10  don't  remember  why  I  would  have  looked  at  it,  but  I 

1 1  have  a  recollection  that  I  looked  at,  you  know,  two 

12  or  three  pages  of  it,  or  maybe  a  passage  on  two  or 

13  three  pages.   I'm  certain  that  I  didn't  communicate 

14  any  information  in  it  to  anybody,  and  I  don't 

15  remember  why  I  even  looked  at  it. 

16  Q      Did  you  show  the  transcripts  to  anybody? 

17  A      No. 

1 8  Q      Did  you  discuss  them  with  anyone  except 

19  Ms.  Kemer? 

20  A      I'm  not  even  sure  ~  1  don't  believe  I 

21  discussed  them  with  Ms.  Kemer,  and  I  did  not  discuss 

22  them  with  anyone  else. 
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1  Q      Did  you  tell  anyone  that  you  had  them? 

2  MS.  STERGIS:    Objection.   This  whole  line 

3  of  inquiry  was  raised,  asked,  and  answered  in  the 

4  last  deposition,  this  precise  question. 

5  MR.  PORTNOY:    I'm  just  trying  to  firm  it 

6  up. 

7  THE  WITNESS:    I'm  sorry,  would  you  repeat 

8  the  question. 

9  BY  MR.  PORTNOY: 

10  Q      Did  you  tell  anyone  that  you  had  the 

1 1  transcripts? 

12  A      No. 

13  Q      Do  you  have  any  reason  to  believe  that 

14  Ms.  Kemer  told  anyone  that  you  had  the  transcripts? 

15  A      I  would  have  no  way  of  knowing.    I  don't 

16  have  any  reason  to  believe  that,  but  1  don't  have  any 

17  reason  to  disbelieve  it.    I  simply  have  no 

18  information  at  all. 

19  Q      Do  you  have  any  reason  to  believe  that 

20  anyone  in  the  Office  of  General  Counsel,  other  than 

21  Ms.  Kemer  and  you,  had  transcripts  in  their 

22  possession  at  this  time? 


1  A      No. 

2  Q      So  as  far  as  you  know,  no  one  but  you  and 

3  Ms.  Kemer  even  knew  that  you  had  the  transcripts? 

4  A      Again,  I  have  no  infonnation  about  who  else 

5  might  have  known  about  it. 

6  Q      Just  as  far  as  you  know. 

7  A      As  far  as  I  know. 

8  Q      You  indicated  just  a  few  moments  ago  that 

9  when  you  spoke  to  Ms.  Sherburne  on  the  15th  of  July 

10  you  didn't  have  the  transcripts? 

1 1  A      That's  --  A,  that  is  correct;  and  B,  that's 

12  certainly  what  the  note  that  we  discussed,  my  note, 

13  suggests. 

14  Q      And  that  would  be  consistent  with  your 

15  recollection  that  you  retumed  them  on  the  13th? 

16  A      Right. 

17  Q      Do  you  recall  when  you  next  saw  a  copy  of 

18  the  deposition  transcripts? 

19  A      Do  I  recall,  no  --  well,  I  have  seen 

20  documents  that  suggest  to  me  that  we  had  them  again 

21  on  the  18th,  but  I  don't  have  any  independent 

22  recollection  of  seeing  them  again. 
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1  MR.  O'CALLAGHAN:    Can  we  go  off  the  record 

2  a  second. 

3  MR.  PORTNOY:    Sure. 

4  (Discussion  off  the  record.) 

5  BY  MR.  PORTNOY: 

6  Q      You  have  no  independent  recollection  of 

7  when  you  next  received  the  transcripts? 

8  A      No. 

9  Q      But  you've  seen  documents,  you  said,  that 

10  indicate  to  you  that  it  might  have  been  sometime  on 

11  July  18th? 

12  A      Yes. 

13  Q      Do  you  recall  any  limits  being  placed  on 

14  your  use  of  the  transcripts  when  you  received  them 

15  next? 

16  A      Yeah.   I  understood  that  they  were  for  our 

17  use  in  helping  the  Secretary  to  fiilfiU  his 

18  responsibilities. 

19  Q      And  you've  just  indicated  that  those 

20  responsibilities  included  management  of  the 

21  department,  personnel  decisions,  and  also  potentially 

22  advising  Congress  as  to  events  that  had  occurred 
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1  involving  Treasury  personnel? 

2  A      Yes. 

3  Q      The  purposes  we've  just  discussed  are 

4  essentially  reasons  to  use  the  transcripts.   Do  you 

5  recall  any  reasons  or  any  limitations  ~  do  you 

6  recall  anybody  telling  you  there  were  ways  that  you 

7  could  not  use  the  transcripts? 

8  A      Do  1  specifically  recall  that,  no. 

9  Q      Do  you  have  any  general  recollection? 

10  A      No.    1  don't  recall  any  conversation  that  I 

1 1  was  involved  in  in  which  someone  told  me  of  a 

1 2  restriction  on  using  the  transcripts.   There  are  ~ 

13  the  fact  --  well,  no. 

14  Q      No  one  asked  you  to  keep  them  confidential, 

15  for  example? 

16  A      1  don't  know  whether  anyone  asked  me  to  do 

17  that  or  not.    I  don't  know  whether  I  was  the 

18  individual  who  received  the  transcripts. 

19  Q      Do  you  recall  whether  you  made  any  use  of 

20  the  transcripts? 

21  A      Whether  I  personally  made  any  — 

22  Q      Yes,  you  personally. 
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1  A      No,  1  did  not. 

2  Q      Do  you  recall  whether  you  showed  them  to 

3  anybody? 

4  A      Did  -- 

5  Q      Whether  you  showed  them  to  anybody. 

6  A      No. 

7  Q      You  didn't,  for  example,  give  them  to  any 

8  Treasury  officials  who  might  be  testifying  ~ 

9  MS.  STERGIS:    Objection.   This  whole  line 

10  of  inquiry  about  how  the  transcripts  were  handled 

1 1  once  provided  to  his  office  on  July  1 8th  was 

12  extensively  gone  through  in  the  deposition  last  time. 

13  MR.  PORTNOY:    Your  objection  is  noted. 

14  BY  MR.  PORTNOY: 

15  Q      You  didn't  show  them  to  anybody,  did  you, 

16  sir? 

17  A      I  did  not. 

18  Q      You  didn't  give  them  to  anybody's  lawyer? 

19  A      No,  I  did  not. 

20  MR.  O'CALLAGHAN:    Mr.  Portnoy,  I'd  also 

21  like  to  go  on  the  record  and  say  also  we  want  to  be 

22  careful  not  to  duplicate  the  record.   I'd  also  like 
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1  to  voice  my  opinion  on  that  as  well  right  now  too. 

2  MR.  PORTNOY:    Just  for  the  record,  it's 

3  been  a  week  since  the  last  time  we  spoke,  and  two 

4  things  happen  in  a  week.   One,  recollections  fade  a 

5  little;  and  another,  recollections  sometimes 

6  sharpen.   And  it  is  conceivable  that  a  week  after  our 

7  last  discussion,  Mr.  Schmalzbach's  recollection  is 

8  different  and  I'd  just  like  the  record  to  reflect 

9  these  questions  are  not  intended  to  duplicate  a 

10  record  that  was  created  before. 

1 1  MS.  STERGIS:    And  I  disagree  with  the 

12  notion  that  a  deponent  who  has  already  been  deposed 

13  for  10  hours  on  direct  should  be  taken  through  the 

14  same  line  of  questioning,  whether  a  day  after  or  a 

15  week  after,  because  he's  under  oath  and  because  he's 

16  already  been  asked  the  questions  multiple  times. 

17  MR.  O'CALLAGHAN:    I  agree  with 

18  Ms.  Stergis.    Saying  there's  a  week  gone  by  that  you 

19  can  go  through  the  entire  record  again,  I  think  it's 

20  stretching  matters  a  little  bit.   And  for  the 

21  record  --  well,  I'm  not  going  to  --  that's  all  I  have 

22  to  say. 
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1  BY  MR.  PORTNOY: 

2  Q      Mr.  Schmalzbach,  I'd  like  you  to  look  at  a 

3  document  Bates  numbered  25190  which  is  a  June  27th 

4  memorandum  from  Mr.  Cesca  to  Ms.  Hanson. 

5  (Witness  reviewed  the  document.) 

6  I  believe  Mr.  Chertoff  questioned  you  at 

7  some  length  with  this  memorandum. 

8  A      Actually,  I  think  he  showed  me  a  different 

9  copy  of  it.    He  showed  me  one  that  had  a  confidential 

10  stamp  up  here. 

1 1  Q      Other  than  the  absence  of  the  confidential 

12  stamp,  does  this  appear  to  be  the  same  memorandum? 

13  A      Yeah,  I  haven't  done  a  word-by-word  scan, 

14  but  it  looks  like  the  same  one. 

15  Q      It's  a  signed  copy  ~ 

16  A      Let  me  finish  reading. 

17  (Witness  reviewed  the  document.) 

18  Q      As  a  matter  of  background,  you  didn't  draft 

19  this  memorandum,  sir,  did  you? 

20  A      I  did  not  draft  this  memorandum,  no. 

21  Q      Did  you  see  it  in  draft  form? 

22  A      Yes. 
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1  Q      Do  you  recall  having  any  discussions  with 

2  anyone  as  to  what  restrictions  it  should 

3  appropriately  contain  regarding  Ms.  Kemer's  role? 

4  A      No. 

5  Q      Did  you  provide  comments? 

6  A      Yes. 

7  Q      Do  you  recall  what  the  nature  of  your 

8  comments  were? 

9  A      There's  a  document  that  shows  what  my 

10  comments  were  that,  I  think  I  was  shown  here  last 

1 1  time  around.    I'm  sorry.   A  week  ago  today. 

12  Q      You  don't  recall  having  any  substantive 

13  disagreement  about  the  conditions  in  this  do  you? 

14  MS.  STERGIS:    Could  we  have  a  document  to 

15  refresh  his  recollection. 

16  THE  WITNESS:   Actually  to  answer  that 

17  question,  I  don't  need  the  document  to  refresh  my 

18  recollection. 

19  No,  I  had  no  discussion  about  the  substance 

20  of  this.    I  was  informed  that  ~  I  think  Dennis 

21  Foreman  told  me  that  Francine  had  approached  him 

22  about  it,  and  that  he  had  asked  her  to  show  it  to 
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1  me.   I  saw  it.    I  had  no  disagreement  with  the 

2  substance  of  the  agreements. 

3  MR.  PORTNOY:    Let's  go  off  the  record. 

4  (Discussion  off  the  record.) 

5  BY  MR.  PORTNOY: 

6  Q      Back  on  the  record.   Mr.  Schmalzbach,  you 

7  saw  this  document  before  it  was  in  final  form;  is 

8  that  correct? 

9  A      Yes. 

10  Q      Are  you  comfortable,  sir,  that  the  terms 

1 1  and  conditions  laid  out  in  this  document  regarding 

12  Ms.  Kemer's  provision  of  legal  advice  and  services 

1 3  to  the  Office  of  Inspector  General  are  adequate  to 

14  ensure  her  independent  functioning  in  connection  with 

15  the  investigation  into  Treasury- White  House  contacts? 

16  A      Yes. 

17  Q      I  would  ask  you  to  look  at  the  second 

18  paragraph  of  the  memorandum.   I  believe  the  first 

19  sentence  reads  "given  the  nature  of  the  inquiry,  we 

20  have  therefore  agreed  that  Ms.  Kemer  and  members  of 

21  her  staff  will  report  solely  to  the  Inspector  General 

22  on  any  matters  relating  to  the  investigation." 
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1  Would  you  give  me,  please,  your 

2  understanding  of  that  sentence? 

3  A      That  Ms.  Kemer  was  to  take  her  direction 

4  defining  what  she  was  to  do  from  the  Inspector 

5  General  and  not  fi-om  Jean  Hanson. 

6  Q      With  respect  to  the  word  "report,"  does 

7  that  word  have  a  particular  technical  meaning  in  this 

8  context? 

9  A      I'm  not  sure  I  understand  the  question. 

10  Q      Let  me  ask  it  differently.   Mr.  Chertoff,  I 

1 1  believe,  suggested  that  the  word  "report"  might  mean 

12  speak  or  convey  information,  and  you  indicated  that 

13  you  viewed  "report"  as  being  an  institutional  process 

14  suggesting  the  professional  hierarchy. 

15  Do  you  recall  that  conversation,  sir? 

16  A      Yes. 

17  Q      Could  you  explain  then  what  you  understood 

1 8  the  word  "report"  to  mean? 

19  A      I  just  did. 

20  Q      I  take  it  then,  sir,  you  did  not  interpret 

21  "report"  to  mean  that  Ms.  Kemer  could  speak  only  to 

22  the  Inspector  General  on  matters  relating  to  the 
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1  investigation? 

2  A      I  think  the  next  sentence  of  that  second 

3  paragraph  addresses  that  issue. 

4  Q      Would  you  explain  the  way  in  which  you 

5  believe  that  to  be  the  case? 

6  A      Yes.   There  was  a  specific  restriction  to 

7  which  the  Office  of  General  Counsel,  and  Mr.  Cesca 

8  agreed  or  at  least  this  document  reflects  that  he 

9  agreed  ~  I  don't  know  how  the  agreement  actually 

10  happened  ~  that  she  would  not  communicate  any 

1 1  information  about  the  substance  of  the  inquiry 

12  without  authorization  from  Mr.  Cesca  or  from  someone 

13  in  the  Inspector  General's  office. 

14  Q      Would  it  be  a  fair  reading  of  this 

1 5  document,  sir,  to  say  that  the  first  sentence  which 

16  says  that  Ms.  Kemer  will  report  solely  to  the 

17  Inspector  General  on  matters  relating  to  the 

18  investigation  is  essentially  an  organizational  ~ 

19  refers  essentially  to  an  organizational  context  or  an 

20  institutional  context? 

21  A      I  understand  it  to  refer  to  an 

22  organizational  arrangement. 
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1  Q      And  that  the  second  sentence  which  states 

2  that  "neither  Ms.  Kemer  nor  her  staff  will 

3  communicate  any  information  about  the  substance  of 

4  this  inquiry"  is  a  far  more  specific  provision  with 

5  respect  to  actually  communicating  with  people  other 

6  than  the  Inspector  General?  That  was  a  poorly 

7  phrased  question. 

8  And  that  the  second  sentence  governs 

9  Ms.  Kemer' s  conveyance  of  information  that  she 

10  leams  in  connection  with  the  investigation? 

11  A      I  understand  the  first  sentence  to  deal 

12  with  organizational  arrangements  and  the  second 

13  sentence  to  deal  with  the  communication  of 

14  information  about  the  substance  of  the  inquiry. 

15  Q      In  your  view,  sir,  would  it  be  information 

16  about  the  substance  of  the  inquiry  for  Ms.  Kemer  to 

17  convey  to  you  information  about  what  witnesses  might 

18  be  deposed  in  the  immediate  fiiture? 

19  A      Ms.  Kemer,  from  time  to  time,  told  me  when 

20  a  witness  was  scheduled  to  be  deposed.   I  did  not 

2 1  consider  that  information  about  the  substance  of  the 

22  inquiry. 


5014 

409 

1  Q      Did  Ms.  Kemer  ever  convey  to  you  any 

2  information  that  you  considered  to  pertain  to  the 

3  substance  of  the  inquiry? 

4  A      Not  that  I  recall. 

5  Q      To  the  best  of  your  knowledge,  Ms.  Kemer 

6  complied  with  the  limitations  of  this  memorandum? 

7  A      Yes. 

8  (Witness  conferred  with  counsel.) 

9  THE  WITNESS:    In  response  to  the  last 

10  question,  it's  been  pointed  out  to  me  that  we  have 

1 1  previously  discussed  the  communication  to  my  office 

12  of  the  transcripts  of  the  interviews.   As  regards  the 

13  question  as  to  whether  or  not  that  was  consistent 

14  with  the  terms  of  this  June  27th  memorandum,  it  is  my 

15  understanding  that  that  communication  was  authorized 

16  by  the  Inspector  General,  and  therefore,  it  was 

17  consistent  with  this  memorandum. 

18  BY  MR.  PORTNOY: 

19  Q      Did  you  consider  yourself  in  some  fashion  a 

20  designee  of  the  Secretary  in  receiving  information 

21  from  Ms.  Kemer? 

22  A      I  don't  know  what  that  means. 
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1  Q      It  was  your  responsibility,  I  believe  you 

2  testified,  to  assist  the  Secretary  in  responding  to 

3  the  results  of  the  Inspector  General's  investigation? 

4  A      Yes. 

5  Q      Is  it  your  understanding  that  you  received 

6  the  deposition  transcripts  in  conformity  with  that 

7  responsibility? 

8  A      Yes. 

9  Q      And  as  a  consequence  of  that 

10  responsibility? 

1 1  A      That  was  why  we  wanted  them,  to  fulfill 

12  that  responsibility. 

13  Q      Would  it  be  fair  to  say  that  you  received 

14  them  in  some  sense  on  behalf  of  the  Secretary? 

15  A      I  would  not  use  that  term. 

16  Q      Is  there  another  term  you  like  better? 

17  MS.  STERGIS:    Objection  to  the  question. 

18  BY  MR.  PORTNOY: 

19  Q      Sir,  I  would  show  you  a  document  Bates 

20  stamped  15988  through  90. 

21  (Witness  reviewed  the  document.) 

22  MS.  STERGIS:    Just  a  moment,  please.   Okay. 
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1  BY  MR.  PORTNOY: 

2  Q      I  believe  you  were  shown  that  document 

3  during  the  direct  examination? 

4  A      I  think  that's  right. 

5  Q      And  you  testified  that  it  was  a  "to  do" 

6  list  prepared  on  July  9th  but  possibly  updated 

7  sometime  thereafter? 

8  A      Right. 

9  Q      I  believe  you  indicated  in  your  earlier 

1 0  testimony,  sir,  that  you  knew  by  the  9th  of  July  that 

1 1  the  Inspector  General  did  not  want  witnesses  to  know 

1 2  what  other  witnesses  were  going  to  say? 

13  MS.  STERGIS:    Is  this  a  question  as  to  what 

14  he  testified  to  last  time? 

15  MR.  PORTNOY:    It's  foundational.   If  you'd 

16  like,  Counsel,  I  can  go  back  into  the  transcript  and 

17  read  it. 

18  THE  WITNESS:   Actually  I'd  like  that. 

19  MS.  STERGIS:    Yes. 

20  MR.  PORTNOY:    Let's  go  off  the  record  while 

21  I  find  it. 

22  (Discussion  off  the  record.) 
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1  BY  MR.  PORTNOY: 

2  Q      The  question  was  asked:   "Was  it  your 

3  understanding,  at  least  at  this  time,  July  9th,  that 

4  the  Inspector  General  specifically  did  not  want  to 

5  have  any  Treasury  witnesses  knowing  what  another 

6  Treasury  witness  would  say." 

7  Answer:    "It  appears  to  have  been,  yeah." 

8  A      Right.    That  was  my  answer. 

9  MS.  STERGIS:    For  the  record,  before  we 

10  proceed  further,  I'd  like  to  note  that  counsel  was 

1 1  reading  from  a  typed  transcript  of  the  deposition  of 

12  last  week  which  apparently  is  available  to  minority 

13  and  majority  counsel,  but  which  has  not  been  made 

14  available  to  Treasury  counsel,  although  this  witness 

1 5  is  being  asked  at  length  to  testify  again  to  matters 

16  about  which  he  testified  last  week. 

17  BY  MR.  PORTNOY: 

18  Q      Do  you  know  how  you  came  to  the 

19  understanding  that  the  Inspector  General's  office  did 

20  not  want  Treasury  witnesses  to  know  what  other 

2 1  Treasury  witnesses  were  going  to  testify  to? 

22  A      No. 
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1  Q      Do  you  recall  discussing  that  subject  with 

2  anyone? 

3  A      I  expect  that  I  did  have  conversations 

4  about  it.    1  do  not  recall  any  of  them. 

5  Q      Do  you  recall  whether  you  thought  that  was 

6  appropriate? 

7  A      I  actually  was  not  at  all  certain  that  it 

8  was  appropriate. 

9  Q      Why  did  you  think  it  might  not  be 

1 0  appropriate? 

1 1  A      Because  these  were  people  that  were  being 

12  asked  about  things  they  had  done  in  performing  their 

13  official  responsibilities,  and  I  find  the  proposition 

14  that  they  cannot  discuss  it  with  one  another  and 

15  attempt  to  try  and  remember  what  happened  offensive 

16  and  artificial. 

17  Q      Do  you  have  an  understanding  of  why  the 

18  Inspector  General  didn't  want  Treasury  witnesses  to 

19  know  what  other  witnesses  were  likely  to  testify  to 

20  or  had  testified  to? 

21  MS.  STERGIS:    Objection;  calls  for 

22  speculation.   He's  testified  he  recalls  no 
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1  conversations. 

2  MR.  PORTNOY:    I  believe  1  asked  him  if  he 

3  had  an  understanding. 

4  THE  WITNESS:    Do  1  have  an  understanding  of 

5  that  now? 

6  BY  MR.  PORTNOY: 

7  Q      First,  did  you  at  the  time? 

8  A      Probably. 

9  Q      Do  you  recall  what  that  understanding  was? 

10  A      They  were  —  first  of  all,  1  don't  recall 

1 1  it  very  well.   To  the  extent  that  1  do,  it  probably 

12  had  to  do  with  a  concern  that  they  had  that  if  one 

13  witness  knew  what  another  witness  was  saying,  it 

14  might  —  if  witness  A  knew  what  witness  B  had  said  it 

15  might  change  what  witness  A  would  say. 

16  Q      Did  you  view  that  as  a  legitimate  concern? 

17  A      After  a  criminal  investigation  had  been 

18  conducted  and  after  there  ~  and  in  the  midst  of  what 

19  was  being  done  as  an  administrative  inquiry,  not 

20  altogether,  no.    I  didn't  think  the  witnesses  would 

21  do  that.   I  didn't  think  they'd  have  any  interest  in 

22  doing  it. 
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1  They  had  also  already  testified  before  a 

2  grand  jury  and  changing  their  testimony  at  that  stage 

3  of  the  game  entailed  great  peril  unless  they  had  a 

4  good  reason,  such  as  refreshed  recollection. 

5  Q      So  it  was  your  view  that  witnesses  had  a 

6  substantial  disincentive  to  modify  their  testimony? 

7  A      Yes,  that's  exactly  right. 

8  Q      Would  it  be  fair  to  say  that  you  thought 
there  were  adequate  safeguards  in  place  that 
witnesses  would  not  alter  their  testimony? 

A      1  thought  that  the  fact  that  they  had 
previously  testified  to  a  grand  jury  was  a  pretty 
strong  safeguard. 

Q      Do  you  recall  whether  anyone  ever 
specifically  asked  you  not  to  indicate  to  Treasury 
witnesses  what  another  witness's  testimony  would  be 
or  had  been? 

A      1  have  no  specific  recollection  of  someone 
saying  that  to  me.    1  do  recall  that  it  was  my 
understanding  that  that  was  something  that  1  should 
not  do. 

Q      To  the  best  of  your  knowledge,  did  you  ever 
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1  suggest  or  indicate  to  a  Treasury  witness  what 

2  another  witness  had  testified  to  or  might  testify  to? 

3  A      No. 

4  MR.  O'CALLAGHAN:    Off  the  record  for  a 

5  second. 

6  (Discussion  off  the  record.) 

7  BY  MR.  PORTNOY: 

8  Q      In  your  view,  it  would  have  been 

9  appropriate  to  provide  transcripts  of  prior  testimony 

10  to  future  witnesses,  would  it  have  not? 

1 1  MS.  STERGIS:    Objection;  asked  and 

12  answered.   The  witness  has  already  testified  to  his 

13  view  on  this  subject  and  that  misstates  his  previous 

14  testimony. 

15  MR.  PORTNOY:    The  witness  is  free  to 

16  disagree. 

17  BY  MR.  PORTNOY: 

18  Q      Is  it  your  view  that  it  would  have  been 

19  appropriate  to  share  transcripts  of  depositions  with 

20  witnesses  who  had  not  yet  testified? 

21  A      Absent  an  objection  from  the  Inspector 

22  General,  yes. 

41-379  97  -  49 
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1  Q      And  if  the  Inspector  General  had  objected, 

2  would  that  have  changed  your  view? 

3  A      That  it  was  appropriate?  No,  it  would  not 

4  have  changed  my  view.   It  simply  would  have  governed 

5  my  conduct. 

6  Q      And  1  believe  you  testified  that  it  did 

7  govern  your  conduct? 

8  A      Yes,  I  testified  that  it  did  govern  my 

9  conduct. 

10  Q      Mr.  Chertoff  showed  you  a  document  earlier 

1 1  with  a  notation  and  a  reference  to  the  phrase  "the 

12  Secretary's  review  team."   Was  there  any  formal 

1 3  review  team  set  up  by  the  Secretary  to  review  the 

14  Inspector  General's  report  or  the  OGE  report? 

15  A      Formal  review  team?  I  mean  was  there  a 

16  Treasury  order  that  came  out  and  said  there's  ~  no. 

17  There  were  ~  it  was  contemplated  that 

1 8  there  would  be  a  group  of  Treasury  staff  that  would 

19  review  the  IG  report  and  the  OGE  report.   It  was  also 

20  contemplated  that  there  would  be  a  different  group, 

21  and  it  might  have  been  just  Treasury  high  level 

22  officials,  it  might  have  been  outsiders  who  would 
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1  come  in  and  advise  the  Secretary  as  to  what  actions 

2  were  appropriate  in  light  of  what  the  Inspector 

3  General  had  found  and  the  Office  of  Government  Ethics 

4  had  advised.   In  the  event  there  was  no  group  of  high 

5  level  executives  that  came  in  to  do  that,  there  was  a 

6  group,  my  office,  that  was  to  review  the  Inspector 

7  General  report  and  the  report  of  the  advice  of  the 

8  Office  of  Government  Ethics  and  advise  the  Secretary 

9  regarding  our  views  on  both. 

10  Q      Had  you  ever  heard  the  phrase  "Secretary's 

1 1  review  team"  before  this  deposition? 

12  A      I  saw  it  in  a  document.   I  think  review 

13  group  or  something  along  those  lines.    I'm  not  sure 

14  that's  the  exact  phrase  I  saw. 

15  Q      Other  than  the  document  that  you  were  shown 

16  during  this  deposition  and  the  questions  you  were 

17  asked  during  this  deposition,  had  you  ever  heard  the 

18  phrase  "Secretary's  review  team"  before? 

19  A      In  a  document  that  1  have  seen,  not  during 

20  this  deposition. 

2 1  Q      You  saw  a  phrase  that  was  substantially 

22  similar? 
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1  A      Yeah.   By  the  way,  "the  Secretary's  review 

2  group"  is  a  term  that  is  used  in  all  kinds  of 

3  contexts.   This  administration  has  had  people  come  in 

4  to  look  at  all  kinds  of  things  that  happen  in  the 

5  department  that  have  nothing  to  do  with  this,  so  I 

6  want  to  be  careful  that  that's  not  some  term  of  art. 

7  "Secretary's  review  group"  is  almost  an  MO. 

8  Q      Mr.  Schmalzbach,  you  testified  that,  at 
some  point  in  the  course  of  this  investigation, 
Mr.  Knight  and  Mr.  McNamara  became  aware  that  you  had 
copies  of  deposition  transcripts? 

A      Right. 

Q      Was  that  after  July  18th,  to  your 
recollection? 

A      Certainly. 

MS.  STERGIS:    I'd  like  to  go  off  the  record 
a  minute.    I  need  a  minute  break. 
(Recess.) 
BY  MR.  PORTNOY: 

Q      You  testified,  sir,  that  access  to  the 
depositions  was  restricted,  and  I  believe  that's  a 

quote,  to  people  who  were  involved  in  prepping 
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Secretary  Bentsen.   What  did  you  mean  by 
"restricted"? 

A      No  one  else  got  them. 

Q      No  one  else  got  them,  meaning  no  one  else 
had  copies,  or  meaning  that  they  were  stored  in  a  way 
to  preclude  access? 

A      No  one  else  was  permitted  to  see  them. 

Q      I'd  like  to  show  the  witness  a  document, 
Bates  stamp  6877,  which  is  a  July  23rd,  1994  letter 
from  Stephen  McHale  to  Jane  Sherburne. 
(Witness  reviewed  the  document.) 

A      Yes. 

Q      You  saw  this  letter  in  draft  form;  is  that 
correct,  sir? 

A      Yes. 

Q      You  indicated  that  that  was  on  the  23rd  of 
July,  the  date  the  letter  was  actually  sent? 

A      I  believe  that's  right. 

Q      You  don't  have  any  recollection  of  seeing  a 
draft  of  the  letter  prior  to  the  23rd  of  July,  do 
you,  sir? 

A      No. 
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1  Q      Do  you  recall  what  time  of  day? 

2  A      No. 

3  Q      Can  you  exclude  any  times  of  day,  by  which 

4  I  mean  it  was,  the  23rd  of  July  was  a  Saturday.   Do 

5  you  recall  whether  your  practice  was  to  come  to  the 

6  office  during  regular  business  hours  on  Saturday? 

7  A      I  was  in  my  office  from  sometime  around 

8  June  21st  or  22nd,  somewhere  in  there,  to  August  5th 

9  every  day  as  a  regular  workday  and  a  regular  workday 

10  typically  went  from  8:00  in  the  morning  till  10:00, 

11  11:00,  midnight. 

12  Q      So  it  could  have  been  any  time  during  those 

13  hours? 

14  A      Yes. 

15  Q      Would  you  characterize  the  letter  as 

16  imposing  conditions  on  the  use  of  the  deposition 

17  transcripts? 

18  A      Yes. 

19  Q      And  one  of  those  conditions  is  the  quote, 

20  "these  transcripts  are  being  provided  to  you  solely 

21  to  assist  you  in  the  preparation  for  Mr.  Cutler's 

22  testimony  before  the  House  and  Senate  Banking 


1  Committees"  ~  "Banking  Committee  hearings"? 

2  A      Right. 

3  Q      What's  your  understanding  of  that 

4  condition,  sir? 

5  A      My  understanding  of  that  condition  was  that 

6  Mr.  Cutler  was  going  —  had  been  asked  ~  and  I 

7  believe  it  was  by  Mack  McLarty  back  in  March  ~  to 

8  conduct  an  investigation  of  what  had  happened,  and 

9  that  he  would  be  asked  to  testify  regarding  his 

10  findings. 

1 1  Q      The  next  sentence  states  "you  have  agreed 

12  that  the  transcripts  we  are  providing  to  you  with 

13  this  letter  will  not  be  disclosed  publicly  or  shown 

14  to  individuals  (other  than  Mr.  Cutler)  who  may  be 

15  called  as  witnesses  by  either  committee  until  such 

16  time  as  we  advise  you  that  this  restriction  is  no 

17  longer  necessary." 

18  A      Right. 

19  Q      What  did  you  understand  that  restriction  to 

20  mean? 

21  A      That  he  wouldn't  disclose  the  transcripts 

22  publicly,  and  he  would  not  show  the  transcripts  to 
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1  witnesses. 

2  Q      In  your  understanding  is  not  be  disclosed 

3  publicly  or  shown  to  individuals  coextensive  with  not 

4  discussed  with  witnesses? 

5  A      Discussed  ~ 

6  MS.  STERGIS:    Excuse  me.   Objection  to  the 

7  term  "coextensive."  What  does  that  mean? 

8  MR.  PORTNOY:    The  same. 

9  THE  WITNESS:    I'm  sorry,  could  you  repeat 

10  the  question. 

1 1  BY  MR.  PORTNOY: 

12  Q      I  will  ask  it  slightly  different.   The 

13  letter  states  that  the  transcripts  will  not  be 

14  disclosed  publicly  or  shown  to  individuals  other  than 

1 5  Mr.  Cutler.   Did  you  understand  that  to  mean  that  the 

16  transcripts  could  not  be  discussed  with  individuals 

17  other  than  Mr.  Cutler? 

18  A      I  don't  believe  I  focused  on  that  issue  at 

19  the  time. 

20  MR.  O'CALLAGHAN:    Jim,  just  for  clarity, 

21  you  are  talking  about  the  transcripts  as  objects  or 

22  the  substance  of  them? 
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1  MR.  PORTNOY:    The  substance. 

2  THE  WITNESS:    Again,  I  don't  recall 

3  focusing  on  that  at  the  time. 

4  BY  MR.  PORTNOY: 

5  Q      Was  it  your  understanding  that  Mr.  Cutler's 

6  testimony  would  be  based  in  part  on  his  investigation 

7  or-- 

8  A      It  was  my  understanding  that  Mr.  Cutler's 

9  testimony  would  be  almost  entirely  based  on  his 

10  testimony,  leaving  aside  conclusions  he  might  draw 

1 1  regarding  the  facts  that  he  had  found. 

12  Q      You  mean  based  on  his  investigation? 

13  A      Yeah. 

14  Q      Would  it  have  been  appropriate  then  to  use 

15  the  transcripts  in  conducting  Mr.  Cutler's 

16  investigation? 

17  A      Yes. 

18  Q      Would  it  have  been  appropriate  for 

19  Mr.  Cutler  or  someone  on  his  staff  to  use  information 

20  contained  in  the  transcripts  to  try  and  clarify  or 

21  refresh  the  recollection  of  a  witness  who  was 

22  interviewed  during  the  course  of  Mr.  Cutler's 
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1  investigation? 

2  A      How  use  it  to  clarify? 

3  Q      Suppose  Mr.  Cutler  or  one  of  his  staff 

4  counsel  had  asked  a  witness  ~  had  stated  to  a 

5  witness  that  they  had  indications  that  events  might 

6  not  have  transpired  as  that  witness  had  testified  and 

7  asked  the  witness  whether  they  stood  by  their 

8  testimony. 

9  A      I  wouldn't  have  considered  that  —  I  would 

10  consider  that  consistent  with  the  restriction  that 

1 1  had  been  imposed. 

12  MR.  O'CALLAGHAN:    Jim,  I'm  sorry.   What 

13  type  of  witness  are  you  talking  about?   Is  this 

14  someone  that  testified  before,  someone  who  is  about 

15  to  testify,  both,  a  witness  for  what? 

16  MR.  PORTNOY:    I  am  referring  to  individuals 

17  interviewed  during  the  course  of  the  White  House 

18  investigation. 

19  BY  MR.  PORTNOY: 

20  Q      So  if  an  individual  was  interviewed  during 

21  the  course  of  Mr.  Cutler's  investigation  and  provided 

22  a  recollection  which  was  in  conflict  with  a 
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1  recollection  that  was  stated  in  one  of  the 

2  transcripts,  it  would  be  appropriate  for  either 

3  Mr.  Cutler  or  his  staff  to  speak  to  the  White  House 

4  employee  about  that  potential  conflict? 

5  MS.  STERGIS:    Objection;  vague.   What  does 

6  providing  a  recollection  — 

7  BY  MR.  PORTNOY: 

8  Q      If  a  White  House  witness  recalled  a  meeting 

9  occurring,  for  example,  and  one  of  the  witnesses 

10  whose  deposition  was  provided  to  Mr.  Cutler  did  not 

1 1  recall  such  a  meeting  occurring,  would  it  be 

12  appropriate  for  Mr.  Cutler  to  discuss  this 

13  discrepancy  in  recollection  with  the  White  House 

14  witness? 

15  A      I  think  it  would  depend  on  how  the 

16  discussion  proceeded. 

17  Q      But  it  would  not  necessarily  be  violative 

18  of  this  letter  as  you  understand  it? 

19  A      That's  correct. 

20  Q      As  you  understand  this  letter,  is  there  any 

21  limitation  on  Mr.  Cutler  or  his  staff  discussing  the 

22  events  discussed  in  a  deposition  transcript? 
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1  MR.  O'CALLAGHAN:    I'm  sorry,  Mr.  Portnoy. 

2  MR.  PORTNOY:    With  a  White  House  witness. 

3  MR.  O'CALLAGHAN:    In  relation  to  the  events 

4  as  they're  described  in  the  transcript  or  just  in  the 

5  abstract? 

6  BY  MR.  PORTNOY: 

7  Q      First,  in  the  abstract.   This  doesn't,  in 

8  your  view,  limit  the  subjects  that  Mr.  Cutler  can 

9  discuss  with  White  House  personnel,  does  it? 

10  A      No. 

11  Q      Even  if  Mr.  Cutler's  knowledge  of  those 

12  subjects  is  derived  in  part  from  the  deposition 

1 3  transcripts? 

14  A      Correct. 

15  Q      What  if  his  knowledge  is  derived  entirely 

16  from  the  deposition  transcripts? 

17  A      Presumably  he's  learning  as  he  goes  along 

18  interviewing  witnesses  --  well,  I'm  sorry.    You're 

1 9  going  to  need  to  restate  that  question  for  me  because 

20  I'm  not  sure  what  I'm  answering  anymore. 

21  Q      Does  this  letter  agreement  in  any  way 

22  restrict  Mr.  Cutler  from  discussing  a  subject  with  a 

428 

1  White  House  employee  when  Mr.  Cutler's  knowledge  of 

2  that  subject  is  derived  entirely  from  one  of  the 

3  deposition  transcripts  that  were  provided  to  the 

4  White  House? 

5  A      In  any  way,  possibly. 

6  Q      What  might  be  the  limitation? 

7  A      I'm  not  sure  that  it  would  be  appropriate 

8  under  this  to  read  witness  A's  transcript  to  witness 

9  B. 

10  Q      That  would  be  tantamount  to  showing  the 

1 1  transcript,  wouldn't  it? 

12  A      It  would  seem  to  be  to  be  tantamount  to 

13  showing  the  transcript.   People  might  differ  on  that 

14  point,  but  to  me,  it  would  be  the  same  as  showing  it 

15  to  them. 

16  Q      Mr.  Schmalzbach,  are  you  aware  of  any 

17  evidence  that  Mr.  Cutler  or  anyone  in  the  White  House 

18  counsel's  office  violated  the  terms  of  this 

19  agreement? 

20  A      No. 

21  Q      Do  you  have  any  reason  to  believe  that 

22  anyone  in  the  White  House  counsel's  office  or 
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1  Mr.  Cutler  violated  the  terms  of  this  agreement? 

2  A      No. 

3  Q      To  your  knowledge,  sir,  did  anybody  at  the 

4  Treasury  object  to  providing  the  deposition 

5  transcripts  to  Mr.  Cutler? 

6  A      I  am  certain  that  no  one  felt  that  there 

7  was  any  legal  prohibition  against  providing  the 

8  transcripts.   I  have  actually  ~  as  to  whether  people 

9  thought  it  was  a  good  idea  or  not,  I'm  not  sure  what 

10  Francine  Kemer's  view  was. 

11  Q      Ms.  Kemer  might  have  thought  that  it  was 

12  ill  advised? 

13  A      I'm  not  sure  what  Francine  Kemer's  view 

14  was. 

15  Q      Did  you  participate  in  discussions  as  to 

16  whether  there  was  any  legal  impediment  to  the  release 

17  of  these  transcripts? 

18  A      I  may  very  well  have,  but  I  don't  remember. 

19  Q      I've  handed  the  witness  a  document  Bates 

20  stamp  number  1 1 124  which  appears  to  be  an  E-mail  from 

21  Mr.  Schmalzbach  to  Mr.  Knight  on  the  28th  of  July, 

22  1994  at  10:44  a.m. 
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1  Have  you  seen  this  document  before,  sir? 

2  A      Yes. 

3  Q      Did  you  prepare  this  E-mail? 

4  A      Yes. 

5  Q      Do  you  know  whether  Mr.  Knight  ever 

6  received  it? 

7  A      I'm  not  sure  I  do  know  that  he  ever 

8  received  it. 

9  Q      Do  you  have  any  reason  to  believe  he  might 

10  not  have  received  it? 

1 1  A      Yeah.   I  don't  know  —  we  have  two  E-mail 

12  systems  and  I  don't  know  which  one  this  came  out  of, 

13  and  I  know  he  hates  one  of  them  and  I'm  not  sure  he 

14  ever  turns  it  on.    I  don't  know  whether  this  came  out 

15  of  the  LAN  system  or  the  EIS  system. 

16  Q      So  it's  possible  that  you  sent  Mr.  Knight 

17  an  E-mail  on  the  system  he  doesn't  use? 

18  A      I  don't  remember  when  we  first  ~  actually 

19  I  think  this  is  on  the  LAN  system.    I  honestly  ~  I 

20  think  we  went  onto  the  LAN  system.   My  office,  or  at 

21  least  I,  went  onto  the  LAN  system  sometime  around 

22  January  of  1994,  and  I  probably  used  the  LAN  system 
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to  communicate  with  him.    I  just  don't  remember  what 
printouts  from  the  two  systems  looic  like.    In  any 
case,  if  it's  EIS,  I  would  have  some  reason  to 
believe  that  Ed  might  not  have  seen  it,  but  if  it's 
the  LAN  system,  Ed  is  pretty  good  about  reading  his 
LAN  messages. 

Q      There  is  one  system  he  uses  and  one  he 
tends  to  avoid? 

A  Actually  more  than  he  tends  to  avoid,  he 
actively  hates  and  it  was  Ed,  2-1/2  years  ago,  who 
led  to  bringing  the  new  system  into  the  building. 

Q      Did  you  ever  discuss  with  Mr.  Knight  the 
substance  of  this  E-mail? 

A      I  suspect  I  probably  did  talk  to  him  about 
whether  or  not  to  call  Adair. 

Q  Do  you  have  any  specific  recollection  of 
speaking  with  him? 

A      No,  but  I  have  a  vague  recollection  that  I 
ended  up  telling  him  that  he  didn't  need  to  call 
Adair.   But  it's  just  a  vague  recollection. 
(Discussion  off  the  record.) 

THE  WITNESS:    I  misspoke  a  moment  ago.    It 
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1  would  have  ~  this  conversation  that  I  am  recalling 

2  would  have  been  that  to  tell  him,  me  to  tell  him  that 

3  he  did  not  need  to  call  Mr.  Ryan,  not  that  he  did  not 

4  need  to  call  Mr.  Adair.   Mr.  Adair  we  already,  the 

5  E-mail  itself  tells  me  he  doesn't  need  to  call  Adair. 

6  BY  MR.  PORTNOY: 

7  Q      To  your  knowledge,  did  Mr.  Knight  ever  call 

8  Mr.  Ryan? 

9  A      No. 

10  Q      Did  it  concern  you  in  any  way  that 

1 1  Ms.  Kemer  called  you  in  the  middle  of  a  meeting 

12  among  the  staff  of  Inspector  Generals  to  tell  you 

1 3  what  was  going  on  in  the  meeting? 

14  A      Actually  I'm  not  sure  that  what  she  told  me 

15  was  what  was  going  on  in  the  meeting.   So  I  guess 

16  I'll  need  you  to  ask  a  more  specific  question  in 

17  order  to  answer  it. 

18  Q      Did  the  circumstances  under  which 

19  Ms.  Kemer  called  you  and  that  is  reflected  in  this 

20  E-mail,  give  you  any  cause  for  concern? 

21  A      No. 

22  Q      Did  you  consider  whether  this  phone  call 
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1  was  consistent  with  Ms.  Kemer's  obligations  under 

2  the  June  27th  memorandum? 

3  A      I  don't  remember  what  I  thought  at  the 

4  time.   As  I  look  at  it  now,  it  seems  entirely 

5  consistent. 

6  Q      Did  Ms.  Kemer  tell  you  that  anyone  had 

7  asked  her  to  call  you? 

8  A      I  have  no  recollection  of  that  at  all. 

9  Q      Did  Ms.  Kemer  suggest  that  Mr.  Knight 

10  should  call  Mr.  Ryan  or  was  that  your  idea? 

11  A      I'm  not  certain. 

12  Q      You  say  in  the  last  paragraph  of  this 

13  E-mail,  "I  expect  to  hear  from  IG  counsel  how  the 

14  meeting  with  Kulka  went  about  noon.    I  will  call  you 

15  and  give  you  revised  talking  points  for  the  Ryan  call 

16  as  soon  as  I  hear  from  IG  counsel." 

17  Do  you  recall  if  Ms.  Kemer  did  call  you? 

18  A      I  don't  specifically  recall  a  conversation 

19  with  Francine.   I  do  have  the  recollection  that  I 

20  learned  somehow  that  there  was  no  need  —  that  there 

21  wasn't  going  to  be  a  delay  so  that  there  was  no  need 

22  for  Ed  to  call  Ryan.   Again,  I  don't  specifically 


1  recall  Francine  calling  me  and  telling  me  that,  I 

2  just  can't  think  of  any  other  way  it  would  have 

3  happened. 

4  Q      You  indicate  in  the  E-mail,  sir,  that 

5  Ms.  Kemer  is  meeting  with  the  RTC  Inspector 

6  General's  office  to  determine  final  changes  to  the 

7  Inspector  General's  chronology? 

8  A      Right. 

9  Q      During  your  call,  did  Ms.  Kemer  convey  to 

10  you  any  information  with  respect  to  discussions 

1 1  regarding  changes  to  the  chronology? 

12  A      Not  that  I  recall. 

13  Q      Were  any  subjects  discussed  other  than 

14  Ms.  Kulka's  concems? 

15  A      Not  that  I  recall.  Actually,  Ms.  Kulka's 

16  concems,  I  guess  that's  a  fair  way  to  characterize 

17  it. 

18  Q      Ms.  Black's  statement  of  Ms.  Kulka's 

19  concems. 

20  A      Whatever  it  was,  right.   No,  there  was  no 

21  other  subject  that  I  recall  being  discussed. 

22  Q      Did  Ms.  Kemer  ever  before  call  you  during 
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a  meeting  in  the  Inspector  General's  office? 

A      I'm  not  sure  that  this  was  a  call  made 
during  a  meeting  that  ~  who  is  meeting,  I  mean,  you 
know,  it  could  have  been  a  break.   I  mean  I  don't 
know  what  the  circumstances  were.   I  don't  know  where 
she  was  when  she  made  the  phone  call. 

Q      Did  Ms.  Kemer  ever  call  you  during  a 
meeting  with  the  Inspector  General's  staff,  to  your 
knowledge  -- 

A      I  don't  know. 

Q      ~  to  report  to  you  what  was  occurring  in  a 
meeting? 

A      I  don't  know  where  Francine  was  when  she 
was  calling  me.    I  mean  that's  not  the  first  thing 
you  normally  discuss  with  someone  on  the  telephone, 
where  are  you. 

Q      Did  Ms.  Kemer  ever  call  you  and  say  that 
she  was  in  a  meeting  and  that  she  wanted  to  report  to 
you  events  that  were  occurring  during  the  meeting? 

A      Not  that  I  recall;  no,  I  don't  think  so. 

Q      Your  deputy,  Mr.  McHale,  was  one  of  a  group 

of  lawyers  that  suggested  possible  changes  in  the 
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1  Inspector  General's  draft  report;  is  that  correct? 

2  A      Yes,  that's  my  understanding. 

3  Q      You  stated  that  you  were  not,  I  quote, 

4  "consulted  with  respect  to  the  proposed  changes"? 

5  A      I  don't  remember  being  consulted  about 

6  them.    I  don't  want  to  say  they  were  never  mentioned 

7  to  me,  but  I  wasn't  consulted  about  them.   Without 

8  reading  the  transcripts,  it  was  hard  to  know  whether 

9  they  were  right  or  wrong. 

10  Q      And  you  hadn't  really  read  the  transcripts 

1 1  at  that  point? 

12  A  Nor  have  I  now. 

13  Q  You  haven't  become  curious? 

14  A  I  don't  have  time  for  curiosity. 

15  Q  I  believe  you  indicated,  sir,  that 

16  Mr.  McHale  may  have  come  up  with  the  idea  of 

17  providing  suggested  changes  to  the  report  on  his  own? 

18  A      I  believe  that  what  I  said,  which  still 

19  seems  to  me  to  be  true,  is  that  I  don't  know  where 

20  the  idea  came  fi-om. 

21  Q      It  could  have  been  Mr.  McHale's  idea,  it 

22  could  have  been  someone  else's  idea? 
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1  A      Well,  since  I  don't  know,  it  could  be 

2  anything. 

3  Q      Presumably,  sir,  there's  a  difference 

4  between  being  certain  that  something  occurred  and 

5  being  certain  that  other  things  did  not  occur. 

6  A      Yes,  certainly  so. 

7  Q      I'm  not  asking  you  the  same  question  twice, 

8  I  was  asking  you  whether  there  were  any,  whether  you 

9  were  prepared  at  this  point  to  eliminate  the 

10  possibility  that  it  was  Mr.  McHale? 

11  A      No,  I'm  not  prepared  to  eliminate  the 

12  possibility  that  it  was  Mr.  McHale's  idea. 

13  Q      To  your  knowledge,  no  one  directed  you  to 

14  put  together  a  group  of  lawyers  to  review  these 

15  changes,  did  they,  sir? 

16  A      To  my  knowledge,  no  one  directed  me  to  do 

17  that. 

18  Q      And  to  your  knowledge,  you  never  directed 

19  Mr.  McHale  to  do  so? 

20  A      To  my  knowledge,  I  did  not  direct 

21  Mr.  McHale. 

22 Q      Do  you  have  any  reason  to  believe  that 


1  these  suggested  revisions  were  designed  to  slant  the 

2  report  in  any  way? 

3  A      My  understanding  of  the  suggested  revisions 

4  was  that  they  were  designed  to  conform  the  report  to 

5  the  testimony  in  the  transcripts. 

6  Q      Would  it  be  fair  to  say  that  the  intent  of 

7  the  revisions,  as  you  understand  it,  was  to  ensure 

8  that  the  report  accurately  reflected  what  was  stated 

9  in  the  transcripts? 

10  A      Yes. 

11  Q      Do  you  have  any  reason  to  believe,  sir, 

12  that  any  official  of  the  Treasury  Department  altered 

13  his  or  her  testimony  in  any  way  as  a  consequence  of 

14  having  access  to  either  the  depositions  of  witnesses 

1 5  that  were  conducted  by  the  Inspectors  General  or  by 

16  having  access  to  the  Inspector  General's  draft 

17  report? 

18  MS.  STERGIS:    Which  testimony  at  what 

19  time? 

20  BY  MR.  PORTNOY: 

21  Q      Do  you  have  any  reason  to  believe  that  the 

22  testimony  of  any  witness  before  the  Congress  was 


438 


5029 

439 

1  altered  by  virtue  of  having  had  access  to  the 

2  Inspector  General's  deposition  transcripts? 

3  A      I  have  no  reason  to  believe  that  happened. 

4  Q      Do  you  have  any  reason  to  believe  that  the 

5  testimony  of  any  Treasury  official  before  the 

6  Congress  was  altered  by  having  access  to  the  draft 

7  report? 

8  MS.  STERGIS:   Objection.   It's  not  clear 

9  that  there  are  facts  in  evidence  as  to  when  each 

10  Treasury  witness  may  or  may  not  have  had  access  to 

1 1  the  transcripts  of  others,  nor  is  it  clear  on  the 

12  record  when  Treasury  witnesses  had  access  to  the  IG 

13  or  OGE  reports,  so  the  question  assumes  facts  not  in 

14  evidence. 

15  MR.  PORTNOY:    I'm  just  asking 

16  Mr.  Schmalzbach  if  he  has  any  reason  to  know  that 

17  witnesses  altered  their  testimony  as  a  consequence  of 

18  having  access  to  the  materials  that  were  just 

19  delineated.  If  he  doesn't  know -- 

20  THE  WITNESS:   Actually  you  said  in  one  case 

21  the  draft  report,  and  I  don't  recall  any  witness 

22  having  access  to  the  draft  report. 
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1  BY  MR.  PORTNOY: 

2  Q      Which  presumably  would  mean  that  no 

3  witness's  testimony  was  affected  by  having  access  to 

4  the  draft  report? 

5  A      It  would  mean  that.    I  just  don't  want 

6  to  --  I  mean  I  sort  of  share  my  counsel's  concern.   1 

7  don't  want  to  leave  an  implication  on  the  record  that 

8  anyone  did  by  just  answering  that  question  without 

9  pointing  out  that  no  witness  had  access  to  the  draft 

10  report. 

1 1  Q      Did  you  have  any  discussions  with  anyone  at 

12  the  Office  of  Government  Ethics  regarding  the  release 

1 3  of  deposition  transcripts  to  either  the  Treasury 

14  Department  or  the  White  House? 

15  A      Not  that  I  recall.   You  did  say  the  Office 

16  of  Government  Ethics? 

17  Q      Yes. 

18  A      No,  not  that  I  recall. 

19  Q      You  testified  before,  sir,  I  believe,  that 

20  you  don't  know  whether  Mr.  Cutler  and  Secretary 

21  Bentsen  ever  actually  had  a  conversation  that 

22  resulted  in  the  transference  of  deposition 
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1  transcripts  to  the  White  House;  is  that  correct? 

2  A      Yes. 

3  Q      Do  you  have  any  understanding  as  to  how 

4  that  transference  was  caused  to  come  about? 

5  MS.  STERGIS:    Objection.   That  was  the 

6  subject  of  hours  of  testimony  in  the  last  deposition. 

7  MR.  PORTNOY:    Let's  go  off  the  record  for  a 

8  second. 

9  (Discussion  off  the  record.) 

10  BY  MR.  PORTNOY: 

11  Q      Do  you  have  an  understanding,  sir,  who 

12  initiated  the  discussions  on  or  about  July  23rd,  1994 

13  that  led  to  the  conveyance  of  the  transcripts  to  the 

14  White  House? 

15  A      No.    I  don't  recall.   I  just  don't  recall. 

16  Q      Do  you  have  any  reason  to  believe  that 

17  Mr.  Knight  spoke  directly  with  Mr.  Cesca  on  the  23rd 

18  of  July? 

19  A      On  the  23rd  of  July? 

20  Q      That's  correct. 

21  A      No. 

22 Q      To  conclude,  sir,  to  your  knowledge,  did 
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1  anyone  in  the  Office  of  General  Counsel  at  the 

2  Treasury  Department  in  any  way  attempt  to  interfere 

3  with  the  Inspector  General's  investigation? 

4  A      No. 

5  Q      Did  anybody  try  to  direct  the  resuhs  of 

6  that  investigation? 

7  A      I  am  aware  of  no  one  having  tried  to  direct 

8  the  resuhs  of  the  investigation. 

9  Q      Did  anyone  try  to  limit  the  subjects  of 

1 0  inquiry? 

11  A      1  am  aware  of  no  one  who  tried  to  limit  the 

12  subjects  of  inquiry. 

13  Q      Are  you  aware  of  anything  at  all  that  you 

14  consider  to  have  compromised  the  integrity  of  the 

1 5  investigation? 

16  A      No. 

17  Q      Are  you  aware  of  anything  at  all  considered 

18  to  have  compromised  the  integrity  of  the  testimony  of 

19  any  witness  before  the  Congress? 

20  A      No. 

21  MR.  PORTNOY:    That's  all.   Thank  you. 

22  EXAMINATION 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      Okay,  Mr.  Schmalzbach.  I  have  a  couple  of 

3  follow-up  questions. 

4  A      That's  what  they  all  say.   That's  like 

5  clients  who  say  I've  got  a  quick  one  for  you. 

6  Q      It  really  won't  take  very  long.    I  believe 

7  you  said  earlier  today  ~  Counsel,  please  correct  me 

8  if  I'm  mischaracterizing  what  Mr.  Schmalzbach  said  ~ 

9  that  it  was  no  secret  that  you  wanted  to  get  copies 

10  of  the  transcripts? 

1 1  A      Yes. 

12  Q      Okay.   And  I  think  you  stated  earlier  that 

13  you  may  have  even  mentioned  it  as  early  as  May, 

14  having  an  interest  in  getting  copies  of  them? 

15  A      Right. 

16  Q      Okay.   You  testified  earlier  also  that  you 

1 7  received  the  transcripts  sometime  ~  you  first 

1 8  received  transcripts  between  July  8th  and  July  1 3th? 

19  A      Right. 

20  Q      But  you  said  before  the  13th  you  don't 

21  think  you  really  reviewed  the  transcripts  except  you 

22  might  have  looked  at  Jean  Hanson's  transcript  and 
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1  seen  portions  that  were  contained  in  two  or  three 

2  pages  of  it? 

3  A      Right. 

4  Q      Could  you  explain  for  what  purpose  you 

5  wanted  the  transcripts  if  you  weren't  using  them  or 

6  looking  at  them? 

7  A      We  wanted  them  ~  yes,  I  have  explained  why 

8  we  wanted  them.   Can  I  explain  why  I  didn't  look  at 

9  them  then? 

10  Q      I  think  you've  also  testified  you  haven't, 

1 1  even  today  you  still  haven't  reviewed  them  in  any 

12  extensive  manner? 

13  A      Right.   I  have  not  read  any  of  them  from 

14  cover  to  cover,  but  again  I  did  ~  I  have  this 

15  recollection  that  I  looked  at  Jean  Hanson's.   I  don't 

16  know  whether  it  was  for  curiosity. 

17  I  certainly  didn't  read  it  from  cover  to 

18  cover  then  nor  since  then,  but  I've  had  very  light 

19  encounters  with  Jean  Hanson's  transcripts,  and  only 

20  proximity  encounters  with  the  others. 

21  Q      Okay.   But  I  think  you  also  stated  the 

22  transcripts  were  provided  to  you  to  help  you  to  help 
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1  the  Secretary  in  fulfilling  his  responsibilities; 

2  right? 

3  A      That's  correct. 

4  Q      And,  provided  to  your  office,  Steve  McHale 

5  used  them? 

6  MS.  STERGIS:    Objection;  vague.   Are  we 

7  talking  about  provision  on  July  1 8? 

8  MR.  O'CALLAGHAN:    At  any  time.    I  don't 
care. 

THE  WITNESS:   The  transcripts  that  --  the 
transcripts  that  I  received  sometime  between  the  8th 
and  the  13th  were  returned,  my  recollection  is  within 
a  matter  of  a  couple  of  days.   No  one  else  looked  at 
them. 

BY  MR.  O'CALLAGHAN: 

Q      How  about  the  ones  after  the  1 8th? 

A      Okay.   And  the  question  with  respect  to  the 
ones  received  after  the  18th? 

Q      They  were  used  by  other  people  in  your 
office;  is  that  right? 

A      Right. 

Q      I  just  wanted  to  make  sure  because  then 

446 
earlier  you  stated  today  that  you  didn't  show  them  to 
anyone.   I  just  wanted  to  make  sure  it  was  clear  ~ 

A      That  was  the  transcripts  that  I  had 
sometime  between  the  8th  and  the  13th. 

Q      I  just  wanted  to  make  that  clear,  during 
that  time  period,  because  1  don't  think  it  was  clear 
when  you  answered  the  question. 

A      Glad  to  clarify. 

Q      Okay.    Earlier  Mr.  Portnoy  was  asking  you 
about  review  teams,  and  what  that  may  or  may  not  be, 
and  I  think  you'd  said  that  a  review  team  was 
contemplated  before  and  after. 

And  if  you  could  just  describe  what  you 
mean  by  "a  review  team  was  contemplated." 

A      One  idea  that  had  been  suggested  for  how  to 
assist  the  Secretary  in  dealing  with  the  results  of 
the  IG's  investigation  and  OGE's  advice  was  to 
convene  a  group  of  senior  officials,  maybe  even 
people  from  outside  the  department  to  come  in,  look 
at  the  information  that  was  available  and  give  him 
advice.  That  was  not  done. 

Q      Okay.    But  there  was  a  group  of  people  in 
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1  the  general  counsel's  office  who  went  through  the 

2  draft  report  and  made  their  own  edits  and  made,  put 

3  forward  suggestions  for  the  IG's  draft  report;  is 

4  that  correct? 

5  A      That  was  a  separate  process. 

6  Q      Okay.   But -- 

7  A      There  was  a  group  of  attorneys  in  my  office 

8  who  read  the  transcripts,  prepared  summaries  of  the 

9  transcripts,  and  then  when  we  got  the  draft 

10  chronology,  compared  the  two  against  each  other  for 

1 1  where  there  were  differences. 

12  Q      Did  they  run  those  suggestions  or  the  work 

13  that  they  had  by  anyone  in  your  office  for  review? 

14  A      I  assume  they  ran  them  by  Steve  McHale. 

15  Q      Anyone  else? 

16  A      No. 

17  Q      Did  Mr.  Knight  see  them? 

18  A      No,  I  don't  think  so. 

19  MR.  O'CALLAGHAN:    I  have  no  ftirther 

20  questions  at  this  time 
21 

22 
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1  MR.  PORTNOY:   No  further  questions. 

2  (Whereupon,  at  12:15  p.m.,  the  deposition 

3  was  concluded.) 
4 

5  

6  KENNETH  R.  SCHMALZBACH 
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1  PROCEEDINGS 

2  MS.  FISHER:    Good  morning,  Mr.  Kendrick. 

3  THE  WITNESS:   Good  morning. 

4  MS.  FISHER:   This  deposition  is  being 

5  conducted  pursuant  to  Senate  Resolution  120.    I  don't 

6  know  if  you've  had  an  opportunity  to  look  at  the 

7  resolution,  or  if  you  care  to.    It  establishes  a 

8  Special  Committee  administered  by  the  Banking 

9  Committee  to  conduct  an  investigation  involving 

10  Whitewater  Development  Corporation,  Madison  Guaranty 

1 1  Savings  &  Loan  and  related  matters.   Specifically, 

12  section  1(b)(2)(c)  of  the  Senate  resolution 

13  authorizes  an  investigation  and  public  hearings  into 

14  whether  the  Department  of  Justice  has  improperly 

15  handled  RTC  criminal  referrals  relating  to  Madison 

16  Guaranty  Savings  &  Loan  Association  or  Whitewater 

17  Development  Corporation,  and  this  will  be  the  focus 

18  of  today's  deposition. 

19  This  deposition  is  in  advance  of  public 

20  hearings  in  November.   If  you  are  going  to  be  called 

2 1  to  testify,  you  will  be  notified  prior  to  that.   I'm 

22  going  to  ask  you  a  series  of  questions  and  ask  that 

4 

1  you  testify  under  oath.   If  you  don't  understand  a 

2  question,  please  let  me  know  and  I'll  rephrase  it. 

3  And  if  you  need  a  break  at  any  time,  let  me  know. 

4  The  stenographer  will  prepare  a  record  of 

5  questions  and  answers  and  the  deposition  will  be 

6  treated  as  committee  confidential  until  the 

7  commencement  of  the  hearings.   Prior  to  the  hearings, 

8  you  will  receive  a  letter  from  the  committee  telling 

9  you  that  you  may  come  to  the  Senate  and  review  your 

1 0  transcript  and  fill  out  an  errata  if  you  care  to. 

1 1  You  may  be  represented  by  counsel,  and  I 

12  see  that  Ms.  Simonton  is  here  today  with  you. 

13  Objections  to  the  form  of  questions  will  be  noted  for 

14  the  record  and  counsel  may  object  on  the  grounds  of 

15  privilege  or  relevance.  The  committee  chairman  will 

16  rule  on  any  objections. 

17  Whereupon, 

18  KEVIN  B.  KENDRICK 

19  was  called  as  a  witness  and,  having  first  been  duly 

20  sworn,  was  examined  and  testified  as  follows: 

21  EXAMINATION 

22  BY  MS.  FISHER: 
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1  Q      Could  you  state  your  full  name  for  the 

2  record. 

3  A      Kevin  B.  Kendrick,  K-e-n-d-r-i-c-k. 
4 

5 

6  Q      Could  you  give  us  your  present  business 

7  address? 

8  A      477  Michigan  Avenue,  26th  Floor,  Detroit, 

9  Michigan  48226. 

10  Q      And  your  present  position? 

1 1  A      Supervisory  special  agent. 

12  Q      Could  you  give  me  a  little  bit  of  your 

13  employment  history. 

14  A      I  began  with  the  bureau  in  1981,  January 

15  19.    I  was  assigned  to  the  Detroit  office.   I've  been 

1 6  in  Kansas  City,  Detroit,  headquarters  and  back  in 

17  Detroit. 

18  Q      What  position  did  you  hold  between 

19  September  1992  and  November  1993? 

20  A      Supervisory  special  agent  at  FBI 

2 1  headquarters. 

22 Q      Could  you  give  me  an  idea  of  what  your 

1  responsibilities  were  at  that  time? 

2  A      As  a  supervisory  special  agent,  I  was 

3  assigned  to  the  financial  institution  fraud  unit, 

4  which  was  within  the  white-collar  crime  section  of 

5  the  criminal  investigative  division  at  headquarters. 

6  Some  of  my  responsibilities  included  program 

7  oversight  for  various  field  offices.   And  at  any 

8  given  time  during  that  time  period,  there  were 

9  anywhere  firom  two  to  four  agents  in  the  units,  so  the 

10  offices  were  constantly  shifting  around  ft"om  agent  to 

1 1  agent. 

12  When  I  say  "program  oversight,"  I'm  talking 

13  about  things  related  to  financial  institution  fraud 

14  matters.   We  looked  at  undercover  operations,  program 

15  initiatives,  utilization  of  resources,  things  of  that 

16  nature,  things  of  an  administrative  and  investigative 

17  nature. 

18  Q      Did  you  have  a  specific  region? 

19  A      We  didn't  do  things  by  region.   We  just  had 

20  various  field  offices  assigned  to  us. 

21  Q      And  what  field  offices  were  assigned  to  you 

22  in  that  time  frame? 
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1  A      I  can't  recall  specifically  which  ones  were 

2  assigned  to  me.   I  had  anywhere  from  1 5  to  20  field 

3  offices  at  that  time. 

4  Q      Was  Little  Rock,  Arkansas  one  of  the  field 

5  offices  that  was  assigned  to  you  at  that  time? 

6  A      Yes.   It  was  assigned  to  me  for  most  of 

7  that  time,  although  there  did  come  a  point  in  1993 

8  when  Little  Rock  was  reassigned  to  another  agent 

9  within  the  unit. 

10  Q      Do  you  recall  about  what  time  that  was? 

11  A      I  want  to  say  around  the  summer  of  '93.    I 

12  believe  Little  Rock  was  assigned  at  that  time  to 

13  Special  Agent  Steve  Yount. 

14  Q      How  do  you  spell  that? 

15  A      Y-o-u-n-t. 

16  Q      Was  that  a  permanent  reassignment? 

17  A      Nothing  was  permanent  in  our  unit  because 

18  we  -  you  know,  with  the  influx  of  agents,  duties  and 

19  responsibilities  changed. 

20  Q      Did  there  come  a  time  in  1993  that  Little 

2 1  Rock  was  assigned  to  you  again? 

22  A      No,  not  that  I  recall. 

1  Q      Was  there  a  particular  employee  at  the 

2  Little  Rock  office  who  was  your  main  contact  there  at 

3  that  field  office? 

4  A      Our  point  of  contact  at  field  offices  was 

5  generally  the  supervisor  and  that's  for  all  field 

6  offices.   For  Little  Rock,  my  point  of  contact  would 

7  have  been  Steve  Irons. 

8  Q      How  often  would  you  have  contact  with 

9  Mr.  Irons,  on  a  daily  basis,  a  weekly  basis  or  ~ 

10  A      Probably  ~  it  would  be  difficult  for  me  to 

1 1  characterize.  I  would  say  no  more  than  once  every 

12  couple  of  weeks  or  something  like  that,  very 

1 3  infrequent  contact. 

14  Q      Was  that  basically  the  norm  for  your 

1 5  contact  with  field  offices? 

16  A      Yes.   Our  emphasis  during  this  time  was  a 

17  deemphasis  on  headquarters'  control  of 

1 8  investigations.   We  were  cutting  back  during  this 

19  entire  time  on  reporting  requirements.  This  was 

20  something  that  was  being  done  throughout  the  FBI.    We 

2 1  were  trying  to  make  the  field  offices  more  autonomous 

22  and  in  control  of  their  investigations.   This  was 
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1  just  a  national  policy  that  was  being  implemented. 

2  So  we  try  not  to  bother  the  field  offices  with 

3  questions. 

4  Q      Are  you  aware  of  the  committee's  document 

5  request  to  the  FBI  and  the  Department  of  Justice? 

6  Did  you  search  for  any  documents,  notes  or  reports 

7  that  you  may  have  in  your  files? 

8  A      I  provided  information  that  1  had  in  my 

9  file  to  Special  Agent  Erickson,  and  1  don't  know  if 

10  that  was  in  response  to  your  request  or  the 

1 1  independent  counsel's  request. 

12  Q      Did  you  speak  to  anyone  other  than  your 

13  counsel  prior  to  your  deposition? 

14  A      No. 

15  Q      Do  you  recall,  Mr.  Kendrick,  when  you  first 

16  learned  of  an  RTC  criminal  referral  relating  to 

17  Madison  Guaranty  Savings  &  Loan  coming  up? 

18  A      It  would  have  been  shortly  after  my  arrival 

19  at  headquarters,  and  my  first  day  there  would  have 

20  been  September  23,  I  believe,  1992.    It  would  have 

21  been  during  that  week,  I  believe. 

22 Q      You  don't  believe  that  you  heard  of  it 

1  prior  to  coming  to  headquarters? 

2  A      No,  absolutely  not. 

3  Q      How  did  you  learn  of  it? 

4  A      Through  conversation  with  my  unit  chief  at 

5  the  time. 

6  Q      Who  was  your  unit  chief  at  the  time? 

7  A      Ronald  Dick,  D-i-c-k. 

8  Q      And  Mr.  Dick  was  at  headquarters? 

9  A      Yeah,  that's  correct. 

10  Q      And  what  did  Mr.  Dick  tell  you  about  the 

1 1  RTC  criminal  referral  relating  to  Madison  Guaranty? 

12  A      I  believe  the  conversation  was  just  that 

13  something  with  the  Little  Rock  office  was  ongoing.    I 

14  don't  believe  he  made  any  specific  mention  of  the 

15  criminal  referral,  but  just  that  there  was  something 

16  going  on  in  Little  Rock  and  to  just  stay  tuned. 

17  Q      At  that  time  did  you  discuss  it  with  anyone 

18  else? 

19  A      Not  that  I  can  recall. 

20  Q      When  do  you  recall  you  first  had  contact 

21  with  Mr.  Irons  regarding  the  RTC  criminal  referral? 

22  A      I  don't  recall  the  first  contact  with 
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.  1  Steve,  but  there  were  a  couple  of  phone  calls  during 

2  this  time  period,  from  the  time  that  1  first  got 

3  there  until  the  time  that  we  received  the  referral, 

4  calls  basically  saying  we  wanted  a  copy  of  the 

5  referral.   My  superiors  wanted  a  copy  of  the 

6  referral,  but  that  was  basically  the  substance  of  our 

7  conversations. 

8  Q      Who  were  your  superiors  that  wanted  the 

9  copy  of  the  referral? 

10  A      Well,  Ron  Dick. 

1 1  Q      Anyone  else? 

12  A      Not  that  I  can  recall. 

13  Q      I  want  to  show  you  a  document  that  I 

14  believe  came  from  your  files.    It's  marked  KBK  at  the 

15  bottom.    Would  that  be  your  initials,  KBK? 

16  A      There? 

17  Q      Yes. 

18  A      No,  that  looks  like  SDI  to  me.   Oh,  that's 

19  a  date  stamp.   This  is  dated  prior  to  my  arrival  at 

20  headquarters. 

21  Q      Right,  it  is  dated  prior  to  your  arrival, 

22  but  would  this  have  been  a  document  that  came  from 


1  your  files? 

2  A      It  may  have.   I  had  things  in  my  files  — 

3  Q      As  background? 

4  A      Yes,  I  received  some  information  from  Jane 

5  Erickson  during  1993  relevant  to  Madison  Guaranty, 

6  things  that  she  provided  me.   And  my  file  was 

7  sfrictly  information  that  I  may  have  needed  for 

8  whatever.   This  was  not,  you  know,  an  official  FBI 

9  file. 

10  Q      Do  you  recall  whether,  when  you  first  heard 

1 1  of  the  RTC  criminal  referral  relating  to  Madison  in 

12  September  or  the  week  of  September  23,  1992,  was  it 

13  at  that  time  that  you  learned  that  President  Clinton 

14  and  Hillary  Clinton  were  mentioned  in  the  referral? 

15  A      I  believe  it  was  during  that  same  time, 

16  yes. 

17  Q      And  was  it  at  that  same  time  that  you 

1 8  learned  that  Jim  Guy  Tucker  was  also  mentioned  in 

19  that  referral? 

20  A      I  really  don't  recall  specifically  any 

21  conversation  about  Jim  Guy  Tucker. 

22  Q      Do  you  recall  whether  you  learned  at  that 
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1  time  that  Whitewater  was  mentioned  in  the  RTC 

2  criminal  referral  relating  to  Madison? 

3  A      I  believe  there  was  some  mention  of 

4  Whitewater,  the  Whitewater  Development  Corporation. 

5  The  only  thing  that  1  basically  recall  from  those 

6  conversations  with  Steve  was  that  there  was  a  massive 

7  criminal  referral  form  involving  the  Clintons  as 

8  witnesses  and  other  individuals  as  potential 

9  subjects. 

10  Q      Do  you  recall  from  the  telephone 

1 1  conversations  with  Mr.  Irons  anything  else  that  he 

12  discussed  with  you  when  you  first  arrived? 

13  A      No,  nothing  of  a  substantive  nature,  no. 

14  Q      Do  you  recall  whether  Mr.  Irons  talked  to 

15  you  about  the  U.S.  Attorney's  Office  in  the  Eastern 

16  District  of  Arkansas  and  any  contacts  he  was  having 

17  with  him  regarding  the  RTC  criminal  referral? 

18  A      No,  I  don't  recall  any  conversation  like 

19  that. 

20  Q      What  is  your  understanding  of  who  else  at 

21  FBI  headquarters  knew  of  the  RTC  criminal  referral 

22  relating  to  Madison  at  that  time? 


1  MS.  SIMONTON:    Can  we  get  a  clarification 

2  of  the  specific  time  you're  talking  about?  Before 

3  the  receipt  of  the  referral  itself  at  headquarters 

4  or  ~ 

5  MS.  FISHER:     That  would  be  great,  thank 

6  you.    Before  the  receipt  of  the  actual  referral  at 

7  headquarters. 

8  THE  WITNESS:    I'm  really  not  sure  who  all 

9  might  have  had  information  about  the  existence  of  our 

10  actual  receipt.   I  was  just  too  new  to  the  game. 

1 1  BY  MS.  FISHER: 

12  Q      Do  you  recall  having  discussions  other  than 

13  with  Mr.  Dick? 

14  A      No. 

15  Q      I  would  like  to  show  you  a  document, 

16  Mr.  Kendrick,  that  is  marked  FBI  9852996  dated 

17  10/7/92.   Do  you  recall,  Mr.  Kendrick,  receiving  this 

18  teletype? 

19  A      May  I  have  a  minute  to  go  over  this? 

20  Q      Absolutely,  absolutely. 

21  A      Thank  you. 

22  (Witness  reviewed  the  document.) 
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1  Yes,  I  recall  this. 

2  Q      On  the  first  page,  or  the  second  page,  I'm 

3  sorry,  after  the  cover  page,  and  the  second  line  down 

4  it  says  facsimile  transmission  fi"om  Irons  to 

5  Kendrick,  October  6,  1992. 

6  A      Yes. 

7  Q      Do  you  recall  what  that  fax  may  have  been? 

8  A      I  believe  that  would  have  been  the  criminal 

9  referral  form. 

10  Q      The  actual  referral? 

11  A      Yes. 

12  Q      Do  you  recall  who  at  headquarters  was 

13  getting  a  copy  of  the  actual  referral  at  that  time? 

14  A      I  think  I  shared  it  with  my  unit  chief  and 

15  beyond  that,  I  don't  kjiow  who  he  might  have  shared  it 

16  with. 

17  MR.  COLE:     Just  for  the  record,  was  that 

18  Mr.  Dick? 

19  THE  WITNESS:   Yes,  sir. 

20  MR.  COLE:     Thank  you. 

21  BY  MS.  FISHER: 

22 Q      Do  you  recall  having  discussions  with 


1  Mr.  Irons  after  you  received  this  teletype  about  this 

2  teletype? 

3  A      I'm  sure  that  I  did,  but  --  let  me  see. 

4  After  this  teletype  was  received,  there  was  a  meeting 

5  between  myself  and  Mr.  Kubic  and  Mr.  Verinder  with 

6  DOJ  personnel;  Mr.  Mueller  and  Ira  Raphaelson, 

7  special  counsel  for  financial  institution  fraud  at 

8  the  time.   And  I  believe  that  meeting  took  place  on 

9  October  7  or  October  8.    I'm  not  really  sure  of  the 

10  date,  but  subsequent  to  that  meeting,  I'm  sure  that  I 

1 1  did  have  conversations  with  Mr.  Irons. 

12  Q      Could  you  tell  me  about  that  meeting,  what 

13  was  discussed  at  that  meeting? 

14  A      We  had  the  meeting  in  order  to  discuss  what 

15  path  to  take,  because  I  believe  Mr.  Irons  made  a 

16  reference  in  his  teletype  here  on  the  last  page  that 

1 7  the  first  assistant  had  advised  that  he  was  going  to 

1 8  advise  the  Department  of  Justice  of  this  matter  due 

19  to  its  sensitive  nature,  so  pursuant  to  that,  we 

20  decided  ~  well,  we  didn't  decide. 

21  A  meeting  was  held  at  Mr.  Mueller's  office, 

22  and  during  that  meeting,  Mr.  Mueller  indicated  that 
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1  he  didn't  want  this  particular  investigation  handled 

2  in  any  different  fashion  than  we  would  any  other  FIF 

3  investigation. 

4  Q      Do  you  recall  anything  else  of  substance 

5  that  was  discussed  at  that  meeting? 

6  A      There  was  general  discussion  regarding  the 

7  criminal  referral,  but  it  was  very  general.   Again,  I 

8  don't  know  if  Mr.  Verinder  saw  the  criminal 

9  referral.   I  never  discussed  it  with  him.    There  was 

10  general  discussion  of  the  criminal  referral. 

1 1  Mr.  Verinder  did  all  the  talking  for  the  bureau. 

12  Q      By  the  time  of  that  meeting  you  had  read 

13  the  criminal  referral;  is  that  correct? 

14  A      That's  correct. 

15  Q      Had  you  read  the  exhibits  to  the  criminal 

16  referral? 

17  A      No.   No,  as  a  matter  of  fact,  I  never  saw 

18  the  exhibits. 

19  Q      Do  you  know  whether  Mr.  Verinder  had  read 

20  the  referral  by  the  time  of  that  meeting? 

21  A      I  don't  know. 

22 Q      Do  you  recall  anything  else  that  was  stated 
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1  by  Mr.  Mueller  or  Mr.  Raphaelson  at  that  meeting? 

2  A      I  believe  Mr.  Mueller  indicated  that  -- 

3  made  a  comment  to  the  effect  of  he  didn't  have  enough 

4  information  to  really  advise  as  to  any  course  of 

5  prosecutive  action,  should  there  be  any,  but  that  the 

6  FBI  should  determine  if  the  case  did  have 

7  investigative  merit  and  to  handle  it  as  we  would  any 

8  other  FIF  investigation. 

9  Q      Did  you  or  others  at  the  FBI  discuss  a 

10  course  of  action  after  that  meeting? 

11  A      A  meeting  was  held,  as  I  recall,  between 

12  Mr.  Kubic,  who  was  a  section  chief  at  the  time  and 

13  Mr.  Verinder.   And  it  was  from  that  meeting  that  I 

14  received  my  instructions  to  do  a  teletype  to  Little 

15  Rock  instructing  them  to  institute  a  limited 

16  investigation  in  order  to  determine  if  a  ftiU 

17  investigation  was  warranted. 

18  And  by  "limited  investigation,"  I  meant 

19  review  of  the  evidence,  of  the  exhibits,  that  I 

20  believe  up  until  that  time.  Little  Rock  had  not  been 

21  privy  to. 

22  Q      So  based  on  the  reading  of  the  referral,  it 
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1  was  decided  between  Mr.  Kubic  and  Mr.  Verinder  that  a 

2  limited  investigation  was  warranted  with  regard  to 

3  the  referral? 

4  A      That's  correct. 

5  Q      And  that  limited  investigation  was  going  to 

6  include  review  of  the  exhibits? 

7  A      Yes. 

8  Q      And  anything  else? 

9  A      Just  a  review  of  the  exhibits  to  find  out 

10  if  there  really  was  anything  to  pursue.   And  this  is 

1 1  a  course  of  action  that  we  would  ordinarily  take  in 

12  any  FIF  investigation. 

13  Q      Did  you  have  any  conversations  with 

14  Mr.  Irons  prior  to  this  meeting  with  regard  to  the 

15  criminal  referral  and  what  course  of  action  Little 

16  Rock  - 

17  A      Prior  to  our  receipt  of  the  criminal 

18  referral? 

19  Q      Yes. 

20  A      No.    I  mean,  I  believe  we  had  conversations 

21  on  October  ~  as  indicated  in  this  teletype,  we  had 

22  conversations  on  October  6  and  7,  but  no,  no 

20 

1  discussion  regarding  prosecutive  courses  of  action. 

2  Q      I  want  to  show  you  a  document  that's  Bates 

3  number  FBI  1031.   And  I  want  to  ask  you, 

4  Mr.  Kendrick,  is  this  the  teletype  that  you  sent  at 

5  the  direction  of  Mr.  Verinder  and  Kubic? 

6  A      This  is  a  rough  draft. 

7  Q      A  draft? 

8  A      Yes,  something  that  I  prepared. 

9  Q      Maybe  this  is  the  actual  one,  I  apologize. 

10  A      Oh,  not  a  problem. 

11  MS.  SIMONTON:   Can  we  identify  that  for  the 

12  record? 

13  MS.  FISHER:    Yes,  FBI  523. 

14  THE  WITNESS:   Yes,  this  is  a  copy  of  the 

1 5  teletype  that  was  sent  out. 

16  BY  MS.  FISHER: 

17  Q      After  sending  this  teletype  to  Mr.  Irons, 

18  did  Mr.  Irons  call  you  to  discuss  it? 

19  A      You  know,  I  don't  specifically  recall  any 

20  telephone  call  after  this.    There  may  very  well  have 

21  been  but  I  just  don't  recall. 

22  Q      On  -- 
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1  MS.  SIMONTON:   Can  I  confer  with  him  for 

2  just  a  minute? 

3  MS.  FISHER:     Absolutely. 

4  (Witness  conferred  with  counsel.) 

5  BY  MS.  FISHER: 

6  Q      Mr.  Kendrick,  turning  to  the  third  page  of 

7  that  document  which  says  "administrative 

8  note/tickler,"  would  that  have  been  sent  to  Mr.  Irons 

9  as  well? 

10  A      No. 

1 1  Q      Along  with  this  teletype?  No? 

12  A      No. 

13  Q      This  was  just  for  headquarters'  purposes? 

14  A      Standard  procedure. 

15  Q      It  was  your  understanding,  then,  that  you 

16  were  directing  Mr.  Irons  to  contact  you  after  this 

17  limited  investigation  with  his  results? 

18  A      That's  correct. 

19  Q      Do  you  recall  whether  Mr.  Irons  told  you 

20  whether  the  U.S.  Attorney's  Office  in  the  Eastern 

21  District  of  Arkansas  was  taking  any  action  on  the 

22  criminal  referral  at  this  time? 


1  A      We  received  a  teletype  from  the  Little  Rock 

2  division,  1  believe  on  October  16,  and  at  that  time 

3  they  advised  us  that  they  would  be  taking  a 

4  noninvestigative  posture  in  this  matter,  based  on  the 

5  decision  of  the  U.S.  Attorney's  Office  to  hold  in 

6  abeyance  a  prosecutive  decision  concerning  this 

7  matter. 

8  Q      What  did  you  understand  a  noninvestigative 

9  posture  to  mean? 

10  A      The  fact  that  they  weren't  going  to  pursue 

1 1  an  investigation  because  there  was  no  ~  that  the 

12  U.S.  Attorney's  Office  was  not  going  to  pursue  it  at 

13  this  time.   The  U.S.  Attorney's  Office  did  indicate, 

14  as  I  recall,  that  there  was  a  possible  prosecutive 

15  interest  as  it  related  to  the  McDougals  and  Lisa 

16  Anspaugh,  but  that  they  weren't  really  inclined  to 

17  take  any  investigative  or  prosecutive  action  at  that 

1 8  time  primarily  because  of  the  existence  of  two  other 

19  substantial  criminal  matters  that  had  yet  to  be 

20  referred  to  the  FBI  by  the  RTC. 

21  Q      What  investigative  posture  was  taken  by  the 

22  FBI  at  this  time? 
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1  A      A  noninvestigative  posture  by  FBI  Little 

2  Rock. 

3  Q      Did  FBI  headquarters  play  any  role  in  that 

4  decision? 

5  A      I  don't  have  any  information  to  that 

6  regard.   I  know  that  I  was  not  instructed  to  inform 

7  them  to  do  anything  otherwise.   We  got  the  teletype 

8  in  saying  that  they  were  taking  a  noninvestigative 

9  posture,  and  that  was  it. 

10  Q      It  wasn't  your  understanding  that  that 

1 1  meant  the  file  would  be  closed,  was  it? 

12  A      No.   No,  as  a  matter  of  fact,  I  believe  he 

13  specifically  indicated  that  the  prosecutive  opinion 

14  was  being  held  in  abeyance. 

15  Q      I  would  like  to  show  you  the  teletype  that 

16  you  just  referred  to,  and  it's  October  16,  1992,  FBI 

17  526.    Is  it  your  understanding  that  this  teletype  was 

18  written  after  the  300  exhibits  to  the  criminal 

19  referral  had  been  reviewed? 

20  A      That's  my  understanding,  yes. 

21  Q      And  on  the  second  page  of  this,  at  the  end 

22  69  of  the  paragraph,  it  reads  "USA  feels  the  limited 


1  data  furnished  may  indicate  criminal  activity  on  the 

2  part  of  the  subjects,  James  and  Lisa  McDougal  and 

3  Lisa  Anspaugh.   However,  USA  is  holding  opinion  of 

4  prosecutive  opinion  regarding  these  subjects  in 

5  abeyance." 

6  A      That's  right. 

7  Q      That's  what  you  just  testified  to.    Is  it 

8  your  understanding  that  the  FBI  field  office  in 

9  Little  Rock  based  its  decision  to  take  a 

10  noninvestigative  posture  on  the  decision  of  the  USA 

1 1  to  hold  the  prosecutive  opinion  in  abeyance? 

12  A      I  think  the  decision  --  and  again  this  is 

13  just  reading  into  this  ~  the  decision  to  take  a 

14  noninvestigative  posture  as  it  related  to  this  case 

15  was  that  it  would  be  fruitless  to  do  so  if  the  U.S. 

16  Attorney's  Office,  as  indicated  here,  believed  there 

17  was  no  factual  basis  to  suggest  criminal  activity  on 

18  the  part  of  any  of  the  individuals  listed  as 

19  witnesses  in  the  referral. 

20  And  that  again,  as  you've  already  stated, 

21  the  limited  criminal  activity  on  the  part  of  the 

22  subjects  was  such  that  they  felt  that  this  was  not 
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1  something  that  needed  to  be  pursued,  in  light  of  the 

2  existence  of  the  other  investigations  and  in  light  of 

3  the  fact  that  Mr.  McDougal  had  already  been  tried  and 

4  acquitted  on  charges  stemming  from  Madison  Guaranty. 

5  They  also  discussed  the  fact  that  he  had  no  assets  at 

6  the  time,  was  drawing  disability  income  and  was 

7  believed  to  be  residing  in  a  trailer  owned  by  a 

8  friend. 

9  Q      When  the  FBI  decides  to  take  a 

10  noninvestigative  posture  with  regard  to  a  case,  what 

1 1  happens  to  that  file  in  general? 

12  A      It  depends.   It  really  does  depend  on  the 

13  particular  office,  depends  on  the  situation. 

14  Sometimes  the  case  may  be  closed,  sometimes  the  case 

15  may  be  just  put  into  a  pending,  inactive  status. 

16  That  doesn't  mean  that  investigation  would 

17  necessarily  cease  or  that  we  wouldn't  even  reopen  a 

18  case,  should  the  opportunity  present  itself 

19  Q      After  this  October  16,  1992  teletype,  did 

20  you  receive  any  further  instructions  from  anyone  at 

21  FBI  headquarters,  with  regard  to  this  RTC  criminal 

22  referral  relating  to  Madison,  within  the  next  few 


1  months,  meaning  all  the  way  up  into  '93? 

2  A      No,  the  only  instruction  I  received  was  to 

3  contact  the  RTC  as  it  related  to  the  other  two 

4  referrals  that  were  mentioned  in  this  teletype  in 

5  order  to  determine  the  status. 

6  Q      Did  you  contact  the  RTC  regarding  the 

7  status  of  the  other  two  institutions? 

8  A      Yes,  I  did. 

9  Q      Who  was  that  contact  with? 

10  A      That  was  with  Ken  Donahue. 

1 1  Q      Could  you  describe  for  me  the  substance  of 

12  that  conversation  with  Mr.  Donahue? 

13  A      As  I  recollect,  Mr.  Donahue  indicated  that 

14  he  was  aware  of  the  existence  of  RTC  investigations 

15  into  those  cases  and  he  advised  that  he  would  have 

16  his  investigator,  who  was  Jean  Lewis  and  I  believe 

17  she  was  assigned  to  Kansas  City  at  that  time, 

1 8  expedite  those  referrals  as  soon  as  possible. 

19  Q      Was  that  your  only  discussion  with 

20  Mr.  Donahue  regarding  the  status? 

21  A      No,  I  believe  I  had  a  subsequent 

22  conversation  with  him  after  ~  I  believe  we  — 
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1  Mr.  Verinder  wanted  those  looked  at  within  a  90-  to 

2  120-day  period,  and  I  believe  I  had  a  subsequent 

3  conversation  with  Mr.  Donahue  concerning  the 

4  nonreceipt  of  those  criminal  referrals  after  that 

5  120-day  period. 

6  Q      Could  you  describe  the  substance  of  that 

7  conversation  with  Mr.  Donahue? 

8  A      I  think  I  just  wanted  to  check  the  status. 

9  That's  really  my  basic  recollection. 

10  Q      In  either  of  those  conversations  with 

1 1  Mr.  Donahue,  did  you  discuss  the  RTC  criminal 

12  referral  relating  to  Madison? 

13  A      No,  not  to  my  knowledge. 

14  Q      Is  it  your  understanding  that  the  FBI 

15  investigation  regarding  Madison  had  been  closed  at 

16  that  time,  or  was  it  still  active  and  pending? 

17  A      I  don't  think  there  was  an  investigation 

18  ever  opened  into  Madison  at  that  time.   There  was  a 

19  closed  file. 

20  Q      There  was  a  closed  file? 

21  A      Right,  but  I  don't  believe  that  there  was 

22  an  active  investigation  ever  initiated.   They  may 


1  have  reopened  the  old  file. 

2  Q      When  would  that  have  been? 

3  A      I  don't  know. 

4  Q      I  want  to  show  you  a  document, 

5  Mr.  Kendrick,  that's  marked  FBI  10035. 

6  A      Yes. 

7  Q      Did  you  create  this  document? 

8  A      I  don't  believe  I  did.    I  believe  this  was 

9  created  by  one  of  our  analysts  in  preparation  ~  this 

10  is  something  that  would  typically  be  prepared  for  all 

1 1  subprograms  prior  to  the  inspection  of  an  office. 

12  It's  used  for  that  purpose. 

13  Q      Prior  to  an  inspection  of  ~ 

14  A      Yeah.   At  the  time  we  had  analysts  within 

15  the  units  that  prepared  various  types  of  information 

16  for  use  by  inspector's  aides  for  inspections  of 

17  offices.   They  were  instructed  to  prepare  information 

1 8  on  each  program  area. 

19  Q      Do  you  recall  about  what  time  this  document 

20  was  created? 

21  A      I  don't  know.    I'm  not  really  sure  when 

22  Little  Rock's  inspection  was  conducted. 
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1  MS.  SIMONTON:    Can  we  go  off  the  record  for 

2  a  minute? 

3  MS.  FISHER:     Sure. 

4  (Discussion  off  the  record.) 

5  BY  MS.  FISHER: 

6  Q      Mr.  Kendrick,  could  you  clarify  for  me, 

7  earlier  you  made  a  statement  regarding  a  closed  file 

8  relating  to  Madison.   Could  you  clarify  that  for  me? 

9  A      I  was  referring  to  the  prior  investigation 

10  of  Madison  Guaranty  Savings  &  Loan;  I  believe  that 

11  was  a  1985  case. 

12  Q      Okay.    Is  it  your  understanding  that  the 

13  1992  criminal  referral  coming  out  of  the  RTC  relating 

14  to  Madison  was  a  closed  file  after  October  of  '92? 

15  A      No,  all  I'm  saying  is  that  an  active 

16  investigation  was  not  initiated  as  a  result  of  the 

17  receipt  of  that  particular  referral. 

18  Q      So  would  it  have  been  a  pending  file,  or 

19  how  would  that  have  been  treated  internally  at  the 

20  FBI? 

21  A      Are  you  talking  FBI  headquarters  or  FBI 

22  Little  Rock? 


1  Q      FBI  headquarters. 

2  A      It  would  have  just  gone  into  a  file  at 

3  headquarters.   We  have  files  in  our  office,  working 

4  files.   We  have  general  information  files. 

5  Q      Is  there  some  kind  of  document  that  comes 

6  around  headquarters  every  once  in  a  while  that  lists 

7  the  ongoing  cases  or  the  open  investigations? 

8  A      Not  to  my  knowledge,  no.    We  don't  actually 

9  open  investigations  at  headquarters. 

10  Q      Do  you  know  how  that  file  would  have  been 

1 1  treated  in  Little  Rock  after  October  of  '92? 

12  A      No,  I  don't. 

13  Q      Getting  back  to  the  document,  FBI  1035,  if 

14  you  can  recall  an  approximate  date  for  when  this 

15  document  was  created. 

16  A      I  really  don't  know  when  this  was 

17  prepared.   Probably  at  some  point  during  1993,  since 

1 8  it  indicates  that  headquarters  supervisory  oversight 

19  of  this  matter  is  being  handled  by  the  governmental 

20  fi-aud  unit,  so  I  would  imagine  sometime  during  the 

21  summer  of '93. 

22  Q      It  refers  to  a  Small  Business 
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1  Administration  investigation? 

2  A      Yes. 

3  Q      Do  you  recall  what  investigation  that  was? 

4  A      That  would  have  been  handled  by  Jane 

5  Erickson,  and  I  assume  that  would  be  part  of  the 

6  Mozark  investigation. 

7  Q      What  is  Mozark  investigation  refer  to? 

8  A      Mozark  was  the  overall  name  given  to  the 

9  investigation  of  David  Hale  and  the  SBA. 

10  Q      What  is  your  understanding  of  that 

1 1  investigation? 

12  A      I  have  very,  very  limited  knowledge  of  that 

13  investigation  because  it  was  handled  by  the 

14  governmental  fraud  unit. 

15  Q      Why  don't  you  tell  me  your  limited 

16  knowledge  on  the  topic. 

17  A      When  I  say  "limited,"  1  mean  limited.   I 

18  had  my  own  responsibilities  within  the  financial 

19  institution  fraud  unit,  and  Jane  Erickson  was 

20  handling  the  Mozark  case.  The  only  thing  I  know 

21  about  that  case  is  that  she  traveled  there  on  several 

22  occasions,  reviewed  files  while  she  was  there  and  did 


1  whatever  she  had  to  do  in  order  to  pursue  it. 

2  Q      Okay. 

3  MR.  SGRO:    Off  the  record. 

4  (Discussion  off  the  record.) 

5  BY  MS.  FISHER: 

6  Q      Back  on  the  record. 

7  Do  you  recall  when  you  first  learned  of  the 

8  investigation  surrounding  David  Hale  and/or  Capital 

9  Management  Services,  Inc.? 

10  A      Sometime  during  1993.    I  would  imagine 

1 1  during  the  summer,  but  I  don't  know  specifically 

12  when. 

13  Q      Do  you  recall  learning  of  the  seizure  of 

14  documents  at  the  offices  of  Capital  Management  on 

15  July  20,  1993? 

16  A      1  have  no  information  on  that. 

17  Q      Did  you  discuss  it  with  Steve  Irons  at  any 

18  time? 

19  A      No,  because  Steve  —  again  given  our 

20  breakdown  within  the  white-collar  crime  section,  he 

21  wouldn't  have  discussed  that  with  me. 

22  Q      Did  you  have  any  contact  with  anyone  at  the 
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1  SBA  regarding  the  investigation? 

2  A      Absolutely  not. 

3  Q      Do  you  recall  any  investigation  related  to 

4  the  RTC  criminal  referral  on  Madison  taking  place 

5  between  October  '92  and  summer  of  '93? 

6  A      I'm  not  aware  ~  is  that  in  reference  to 

7  the  initial  criminal  referral? 

8  Q      Yes. 

9  A      I'm  not  aware  of  any. 

10  Q      Do  you  recall  when  an  investigation  of 

1 1  Madison  --  strike  that. 

12  When  was  it  that  you  learned  of  issues 

13  relating  to  Madison  again? 

14  A      I  think  it  was  in  September  of  '93,  and  I 

15  think  I  generated  a  couple  of  E-mails  in  reference  to 

16  questions  that  came  down  from  our  section  chief 

17  concerning  Madison. 

18  Q      Do  you  recall  that  this  may  have  been  one 

19  of  those  E-mails,  dated  8/2/93,  FBI  1027? 

20  A      Yes,  this  is  definitely  one  of  them. 

21  Q      Who  is  this  a  response  to? 

22 A      This  was  a  response  to  my  unit  chief,  Ron 
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1  Dick. 

2  Q      Do  you  recall  whether  this  was  the  first 

3  time  you  were  involved  with  the  Madison  investigation 

4  since  October  of  '92? 

5  A      Well,  yes,  directly,  other  than  my  contacts 

6  with  Ken  Donahue. 

7  Q      That  we've  already  discussed? 

8  A      Yes.   And  what  this  E-mail  is  is  basically 

9  a  repetition  of  information  that  had  been  provided 

10  earlier.   I  believe  this  was  in  response  to  a 

11  question,  what's  going  on  in  the  Madison  Guaranty 

12  case,  so  I  basically  gave  ~  this  is  a  rehash  of 

1 3  information  that  had  been  provided  the  previous  year, 

14  reflecting  all  of  my  knowledge. 

15  Q      Do  you  recall  why  Mr.  Dick  brought  up  this 

16  subject  with  you? 

17  A      1  said  it  was  Mr.  Dick.    I'm  not  really 

18  sure.   I'm  just  going  on  our  general  chain  of 

19  command.   I  don't  specifically  recall  that  it  was 

20  Mr.  Dick.    It  could  have  been  Mr.  Kubic,  so  I  should 

21  clarify  that,  but  again,  I  don't  know  what 

22  precipitated  the  question. 
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1  Q      Do  you  recall  having  discussions  about  it? 

2  A      No,  I  don't. 

3  Q      You  have  no  recollection  of  what  instigated 

4  the  questioning? 

5  A      No.   No,  I  mean  I  was  aware,  I  believe,  in 

6  a  general  sense  at  this  time  of  the  existence  of  the 

7  Mozark  investigation,  but  I  didn't  know  what  the 

8  nexus  was. 

9  Q      Did  there  come  a  time  when  you  learned  what 

10  that  nexus  was? 

11  A      I  believe  I  did  see  a  copy  of  the 

12  subsequent  criminal  referrals  that  came  in  concerning 

13  the  other  corporations,  and  I'm  not  sure  when  that 

14  occurred. 

15  Q      Well,  let  me  ask  you  this.    What  is  your 

16  understanding  of  the  nexus  between  the  Madison 

1 7  Guaranty  investigation  and  the  Mozark  investigation? 

18  A      My  understanding  was  that  David  Hale  had 

19  information  that  was  relevant  to  both  cases. 

20  Q      Anything  further? 

21  A      No. 

22 Q      Do  you  recall  learning  what  that 
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1  information  that  was  relevant  to  the  Madison  case 

2  from  Mr.  Hale  was? 

3  A      I  really  don't  recall.  At  the  time  a 

4  decision  had  been  made  by  our  front  office  that  this 

5  matter  was  going  to  all  be  handled  by  the 

6  governmental  fraud  unit. 

7  Q      Did  you  have  any  conversations  with 

8  Mr.  Irons  in  early  September  of  '93  regarding  Madison 

9  Guaranty? 

10  A      I  don't  recall  specifically  any 

1 1  conversations.   I  may  have,  but  I  just  don't  recall. 

12  Q      When  do  you  recall  learning  that  new 

13  referrals  relating  to  Madison  Guaranty  were  expected 

14  from  the  RTC? 

15  A      I  know  it  was  during  either  late  summer  or 

16  early  fall  of  '93.    I'm  not  really  sure  exactly  when. 

17  Q      I'm  going  to  show  you  a  document.   This  may 

1 8  not  be  your  document,  but  it  does  refer  to  a 

19  conversation;  FBI  1542,  dated  August  20,  1993  from 

20  Steve  Irons. 

21  A      Okay. 

22  Q      The  first  sentence  of  this  memo  states  that 
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1  "wrote  or  telephoned  SSA  Kendrick  at  FBI  HQ  to 

2  advise  the  Resolution  Trust  Corporation  had  advised 

3  it  would  provide  a  referral  concerning  Madison 

4  Guaranty  Savings  &  Loan  by  September  2,  1993." 

5  A      Okay. 

6  Q      Do  you  recall  being  notified  of  the 

7  expected  referrals  concerning  Madison  by  Mr.  Irons? 

8  A      No,  I  do  not  recall  the  telephone 

9  conversation,  but  as  I  said,  again,  I  just  don't 

10  recall  the  conversation.   I  don't  deny  that  it 

1 1  happened. 

12  Q      On  this  memo,  it  says  "subject:   Thomas  W. 

13  Anderson;  et  al,  FAG/SB  A." 

14  A      Yes. 

1 5  Q      Could  you  explain  what  that  refers  to? 

16  A      This  is  the  caption  of  the  case,  what  we 

17  refer  to  as  the  case  caption,  Thomas  W.  Anderson 

18  would  be  the  subject  in  the  matter;  et  al.,  of 

19  course,  is  the  nomenclature  for  and  others.   Fraud 

20  against  the  government/Small  Business  Administration 

21  is  the  nature  of  the  violation,  and  Little  Rock  is 

22  reflected  as  the  00,  or  office  of  origin. 
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1  Q      Is  it  your  understanding  that  this  refers 

2  to  the  Mozark  investigation? 

3  A      I  have  no  idea  because  I  don't  know  who 

4  Thomas  Anderson  is. 

5  MS.  SIMONTON:    Excuse  me.   Can  you  let  him 

6  read  the  whole  document  and  then  ~  since  he's 

7  never  ~  if  you're  going  to  ask  him  questions  about 

8  it. 

9  MS.  FISHER:     Absolutely.    I  wasn't  going 

10  to  ask  him  questions  about  the  whole  document.   I  was 

1 1  just  curious  about  that  one  thing,  I  wanted  to  see  if 

12  this  refreshed  his  recollection  regarding  the 

13  telephone  conversation.   But  take  your  time, 

14  absolutely. 

15  (Witness  reviewed  the  document.) 

16  THE  WITNESS:   Okay. 

17  BY  MS.  FISHER: 

18  Q      Does  that  refresh  your  recollection 

19  regarding  a  telephone  conversation  you  may  have  had 

20  with  Mr.  Irons? 

2 1  A      The  part  about  keeping  alert  for  any 

22  questions  from  Justice  indicating  interest  in  this 
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1  case,  I  recall  a  conversation  with  Mr.  Irons  in  which 

2  he  did  mention  that. 

3  Q      Did  you  receive  or  did  you  become  aware  of 

4  any  questions  from  the  Department  of  Justice  at  that 

5  time? 

6  A      I  did  not,  no.    As  he  has  indicated  in  this 

7  memo,  I  had  been  asked  questions  about  what  was  going 

8  on  with  Madison  by  my  superiors,  as  he  indicated  in 

9  this  memo,  approximately  two  weeks  prior  to  August 

10  16,  and  I  think  that  was  about  the  time  that  my 

1 1  E-mail  was  prepared. 

12  Q      Do  you  recall  Mr.  Irons  telling  you  that 

13  the  Little  Rock  office  was  planning  on  opening  a  case 

14  file  on  Madison  Guaranty  prior  to  receipt  of  the 

1 5  referrals? 

16  A      That  I  don't  recall. 

17  Q      Do  you  recall  Mr.  Irons  telling  you  that  a 

1 8  Little  Rock  attorney  had  traveled  to  Washington  to 

19  meet  with  unknown  officials  to  attempt  to  have  the 

20  investigation  quashed? 

21  A      I  recall  him  mentioning  someone  traveling 

22  to  D.C.,  but  I  don't  recall  the  specifics  of  the 
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1  information  that  he  spoke  of.   I  mean  I  had  several 

2  conversations  with  Steve  during  the  course  of  this 

3  entire  thing,  and  I  don't  specifically  remember  him 

4  making  mention  of  having  information  quashed. 

5  Q      Do  you  recall  ever  learning  or  discussing 

6  with  Steve  at  any  time  this  issue? 

7  A      No,  I  don't. 

8  Q      Do  you  recall  discussing  with  Mr.  Irons 

9  what  the  scope  of  the  investigation  related  to 

10  Madison  would  be  in  August  of  1993? 

1 1  A      No,  because  again,  it  was  something  that 

12  was  being  handled  primarily  by  the  governmental  fraud 

13  unit,  and  we  had  no  conversations  regarding  the  scope 

14  of  the  investigation,  as  I  recall. 

1 5  Q      Mr.  Kendrick,  I  would  like  to  show  you  a 

16  document  marked  FBI  1028  dated  9/2/93  and  ask  you 

17  whether  you  prepared  this  document. 

18  (Witness  reviewed  the  document.) 

19  A      You  know,  I'm  really  not  sure  if  I  prepared 

20  this  document.   This  one  (indicating)  I  prepared. 

21  Yeah,  I'm  -- 

22  MS.  SIMONTON:    Can  you  clarify,  when  you 
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1  say  this  one  or  that  one,  which  pages  you're 

2  referring  to? 

3  THE  WITNESS:    Yeah,  I'm  referring  to  FBI 

4  000 1 029  as  being  one  that  I  prepared  and  I  am  not 

5  sure  if  I  prepared  00001028.    This  may  have  been 

6  prepared  by  Jane  Erickson.    I  don't  recall.   I  may 

7  have  prepared  it  but  I'm  not  certain. 

8  BY  MS.  FISHER: 

9  Q      Do  you  recall  being  advised  by  the  Little 

10  Rock  field  office  that  the  RTC  referrals  that  were 

1 1  expected  relating  to  Madison  sometime  in  September  of 

12  '93  contained  information  relating  to  Jim  Guy 

1 3  Tucker,  the  current  governor  of  Arkansas? 

14  A      Yes,  I  believe  there  was  mention  of  ~  I 

15  don't  recall  in  the  conversations  but  upon  reviewing 

16  the  criminal  referral  form,  I  certainly  became  aware 

17  of  Jim  Guy  Tucker's  name  being  mentioned  in  the 

18  criminal  referrals  but  I  don't  specifically  recall 

19  the  conversations. 

20  Q      Did  you  review  the  additional  nine  criminal 

21  referrals  coming  out  of  the  RTC  relating  to  Madison? 
22 A      Yes,  briefly. 


1  Q      Mr.  Irons  transmitted  those  referrals  to 

2  you? 

3  A      I  don't  know  if  they  were  transmitted  by 

4  Mr.  Irons  but  we  did  receive  a  copy  of  the  referrals. 

5  Q      Who  else  at  FBI  headquarters  reviewed  the 

6  additional  RTC  referrals? 

7  A      I'm  not  sure.   I  believe  Jane  Erickson 

8  would  have. 

9  Q      Would  your  direct  supervisor  have 

10  received  ~  strike  that. 

1 1  Would  your  supervisor  have  received  copies 

12  of  the  additional  RTC  referrals? 

13  A      Not  unless  I  provided  them.   I  don't 

14  imagine  he  would  have  ~  that  wasn't  the  practice  for 

15  him  to  ordinarily  receive  referrals  like  that.    I 

16  don't  recall  if  I  gave  him  a  copy  of  these  or  not. 

17  Q      Do  you  recall  discussing  the  nine 

1 8  additional  referrals  with  anyone  from  the  Department 

19  of  Justice? 

20  A      I  do  not,  no. 

21  Q      Did  you  attend  any  meetings  with  any 

22  officials  fi-om  the  Department  of  Justice? 
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1  A      No,  I  did  not. 

2  Q      Other  than  the  1992  meeting  with 

3  Mr.  Mueller  and  Mr.  Raphaelson,  was  there  any  other 

4  meeting  that  you  attended  with  officials  from  the 

5  Department  of  Justice  relating  to  the  Madison 

6  investigation? 

7  A      No. 

8  Q      Did  there  come  a  time  when  you  became  aware 

9  of  allegations  made  by  David  Hale  involving  President 

10  Clinton,  Jim  Guy  Tucker,  and  James  McDougal? 

11  A      I  don't  recall  any  specific  --  the  only 

12  information  that  I  received  as  it  related  to  this 

13  matter  was  the  criminal  referral  from  Little  Rock, 

14  and  whatever  information  that  contained  concerning 

15  those  allegations.   I  don't  recall  ever  having  any 

16  conversations  with  anyone,  frankly,  concerning  David 

17  Hale  and  his  allegations. 

1 8  Q      Did  you  have  any  conversations  with  anyone 

19  in  the  Eastern  District  of  Arkansas  U.S.  Attorney's 

20  Office  regarding  the  Madison  investigation? 

21  A      No,  not  at  all. 

22 Q      Do  you  recall  an  issue  arising  regarding 


1  the  recusal  of  the  U.S.  Attorney  in  the  Eastern 

2  District  of  Arkansas  from  the  Madison  investigation? 

3  A      I  know  that  it  happened.   That  information 

4  was  communicated  to  my  unit.    I  don't  know  if  that 

5  was  telephonic  or  by  way  of  teletype.   I  believe  we 

6  received  a  teletype  on  it  and  I  communicated  that 

7  information  to  my  superiors  by  way  of  E-mail. 

8  MS.  SIMONTON:    Can  we  get  a  clarification 

9  as  to  which  U.S.  Attorney  we're  talking  about? 

10  BY  MS.  FISHER: 

1 1  Q      Yes.   I  thought  that  I  had  said  -- 

12  A      Paula  Casey? 

13  Q      Yes,  I  apologize,  Paula  Casey. 

14  A      Oh,  no. 

15  Q      And  you  recall  that  you  were  aware  that  it 

16  happened,  is  that  what  you  just  testified  to? 

17  A      I  believe  Little  Rock  communicated  that  to 

18  us  by  way  of  teletype. 

19  Q      Do  you  recall,  prior  to  Ms.  Casey's 

20  recusal,  learning  that  it  was  a  possibility? 

21  A      I  believe  that  that  information  was 

22  communicated  to  me,  and  I  believe  I  did  an  E-mail  at 
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1  that  time,  stating  that  there  was  a  possibility  that 

2  she  was  going  to  recuse  herself. 

3  Q      Do  you  recall  the  reason  stated  for 

4  Ms.  Casey's  recusal  from  the  Madison  investigation? 

5  A      No,  I  do  not. 

6  Q      Do  you  recall  anyone  within  the  FBI 

7  expressing  an  opinion  on  whether  Ms.  Casey  should 

8  recuse  from  the  Madison  investigation? 

9  A      No,  I  do  not. 

10  Q      Do  you  recall  what  the  substance  of  the 

1 1  E-mail  that  you  were  referring  to  was? 

12  A      I  think  it  was  just  an  informational  E-mail 

13  to  my  boss,  saying  that  she  was  going  to  be  recusing 

14  herself   I  don't  think  there  was  anything  more 

15  substantial  in  it  than  that.   There  may  have  been, 

16  but  that's  my  recollection. 

17  Q      Do  you  ever  recall  hearing  that  the 

18  director  of  the  FBI  wanted  Ms.  Casey  to  recuse 

19  herself  from  the  Madison  investigation? 

20  A      I  don't  have  any  knowledge  of  that. 

21  Q      Do  you  recall  having  any  discussions  with 

22  Steve  Irons  regarding  Ms.  Casey's  recusal? 


1  A      I  believe  Steve  was  the  one  who  told  me 

2  about  the  possibility  of  it  happening. 

3  Q      But  what,  if  any,  action  did  you  take  after 

4  receiving  the  second  set  of  RTC  criminal  referrals 

5  relating  to  Madison? 

6  A      I  believe  I  prepared  an  E-mail  giving  a 

7  breakdown  of  the  various  referrals  and  communicated 

8  that  to  my  unit  chief,  but  at  that  same  time,  I  think 

9  it  was  during  this  time  that  the  decision  was  made 

10  that  all  of  these  matters  were  going  to  be  handled  by 

1 1  the  governmental  fraud  unit.    And  it  was  shortly 

12  thereafter  that  I  believe  my  unit  was  excused  from 

13  any  responsibility  relating  to  Madison. 

14  We  had  information  coming  into  the 

1 5  governmental  fraud  unit  and  information  coming  into 

16  the  financial  institution  fraud  unit.   And  I  believe 

17  the  decision  was  made  look,  we  need  to  streamline 

1 8  this  and  get  it  into  one  point  of  contact. 

19  Q      Who  made  that  decision? 

20  A      I  don't  know.    I  would  imagine  the  section 

21  chief,  Mr.  Kubic. 

22  Q      Was  Ms.  Erickson,  then,  the  point  of 
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1  contact  at  FBI  headquarters  on  that  matter? 

2  A      That's  correct. 

3  Q      It  would  have  been  Ms.  Erickson  that  was 

4  dealing  directly  with  the  Little  Rock  field  office 

5  relating  to  Madison  issues? 

6  A      That's  correct. 

7  Q      Do  you  recall  learning  that  the  first 

8  criminal  referral,  relating  to  Madison  Guaranty 

9  Savings  &  Loan  criminal  referral  number  C0004,  was 

10  declined  by  the  U.S.  Attorney's  office  in  Little  Rock 

11  in  October  of  1993? 

12  A      I  later  learned  of  that,  but  I  was  not  made 

13  aware  of  that  fact  until  later. 

14  Q      After  1994,  for  example? 

15  A      Sometime  during  1994,  I  believe,  yes. 

16  Q      Do  you  recall  whether  the  Madison 

17  investigation  had  been  consolidated  in  the 

18  governmental  fraud  unit  prior  to  October  27,  1993? 

19  A      That  I'm  not  sure  of 

20  Q      Do  you  recall  having  any  discussions  with 

21  Mr.  Irons  regarding  the  decision  to  decline 

22  prosecution  on  criminal  referral  C0004? 
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1  A      No,  I  don't  specifically  recall  any 

2  conversations. 

3  Q      Did  you  have  any  discussions  with  Mr.  Irons 

4  relating  to  the  substance  of  the  nine  additional  RTC 

5  criminal  referrals? 

6  A      I  believe  that  I  did,  and  it  probably  would 

7  have  occurred  after  we  actually  received  the 

8  referrals.   But  again,  I  don't  think  there  was 

9  anything  of  a  substantial  nature  discussed  as  it 

10  related  to  the  cases,  because  again,  that  was  during 

1 1  this  transitional  period. 

12  Q      Did  Mr.  Irons  express  an  opinion  relating 

13  to  the  substance  of  the  nine  additional  criminal 

14  referrals  to  you? 

15  A      Not  that  I'm  aware  of,  but  I  would  assume 

16  that  they  felt  that  there  was  merit  to  them  because 

17  they  did  in  fact  open  -  I  know  they  opened  subfiles 

18  on  each  of  the  referrals. 

19  Q      Did  you  ever  become  aware  of  documents  from 

20  the  Small  Business  Administration  going  to  the  White 

21  House  in  November  of  1993? 

22  A      No,  I  don't  have  any  knowledge  of  that. 
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1  Q      Did  you  or  anyone  in  your  office  have  any 

2  contacts  with  any  present  or  former  employee  of  the 

3  White  House  related  to  the  first  criminal  referral  on 

4  Madison  C0004? 

5  A      Not  that  I'm  aware  of 

6  Q      How  about  the  second  set  of  criminal 

7  referrals? 

8  A      I  don't  have  any  knowledge  of  that. 

9  Q      Do  you  have  any  knowledge  that  Mr.  Irons 

10  had  any  contacts  with  the  White  House  regarding  the 

1 1  first  Madison  criminal  referral? 

12  A      No,  I  do  not. 

13  Q      The  second  set? 

14  A      No. 

15  Q      Do  you  have  any  knowledge  of  whether  the 

16  director  of  the  FBI  had  any  contacts  with  any  present 

17  or  former  employee  of  the  White  House  related  to  the 

18  first  criminal  referrals,  C0004? 

19  A      No,  I  do  not. 

20  Q      How  about  the  second  set? 

21  A      No. 

22 Q      Do  you  have  any  knowledge  that  any  employee 
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1  from  the  White  House  ever  requested  documents  from 

2  the  FBI  relating  to  the  Madison  investigation? 

3  A      No,  I  have  no  information  relating  to  that. 

4  Q      Do  you  have  any  knowledge  that  anyone  from 

5  the  White  House  requested  documents  from  the  RTC 

6  relating  to  the  Madison  criminal  referrals? 

7  A      I  don't  have  any  information  regarding 

8  that. 

9  Q      Did  you  have  any  further  involvement  with 

10  the  criminal  referrals  related  to  Madison  Guaranty 

1 1  Savings  &  Loan  after  the  Madison  investigation  was 

12  consolidated  sometime  in  late  1993? 

13  A      I  was  involved  in  preparing  information  for 

14  Mr.  Verinder  in  1994  as  it  related  to  certain  aspects 

15  of  Madison,  and  again,  it  was  primarily  the  financial 

16  institution  fraud  unit's  role  in  what  happened.  It 

1 7  was  a  chronology  that  Jane  and  I  both  sat  down  and 

1 8  prepared  and  hammered  out,  but  other  than  the 

19  chronology,  no  other  involvement. 

20  Q      Who  asked  that  you  do  the  chronology, 

21  Mr.  Verinder? 

22  A      Mr.  Verinder,  yes. 
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1  Q      Other  than  Mr.  Verinder  and  Mr.  Kubic  and 

2  Mr.  Dick,  are  there  any  other  employees  at  FBI 

3  headquarters  whom  you  had  conversations  regarding  the 

4  Madison  investigation  with? 

5  A      I'm  sure  there  are.   Mr.  Carey. 

6  Q      Who  is  Mr.  Carey? 

7  A      Another  agent  within  the  financial 

8  institution  fraud  unit.    We  had  the  same 

9  responsibilities,  different  offices.   Other  agents 

10  assigned  to  the  unit;  Steve  Yount,  I  think  I 

1 1  mentioned  his  name;  but  nothing  in  a  substantial 

12  sense. 

13  MS.  FISHER:    If  you  would  just  give  me  a 

14  minute,  I  might  be  almost  finished. 

15  MR.  COLE:     Off  the  record? 

16  MS.  FISHER:     Sure. 

17  (Recess.) 

18  BY  MS.  FISHER: 

19  Q      Back  on  the  record. 

20  Mr.  Kendrick,  other  than  yourself,  was 

21  there  anyone  else  at  headquarters  that  was  basically 

22  Mr.  Irons' s  point  of  contact  prior  to  Ms.  Erickson? 
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1  A      That  I'm  not  aware  of 

2  Q      When  the  second  set  of  RTC  criminal 

3  referrals  was  received  by  the  Little  Rock  office,  did 

4  Mr.  Irons  discuss  the  scope  of  the  investigation 

5  relating  to  Madison  with  you? 

6  A      Not  that  I  can  recall.   Again,  I  know  we 

7  talked  about  the  referrals  in  general,  but  other  than 

8  Little  Rock  opening  separate  subfiles  on  the 

9  referrals,  no,  we  didn't  really  discuss  the  substance 

10  of  the  referrals,  or  investigative  strategy,  or 

1 1  things  of  that  nature. 

12  Q      It's  my  understanding  that  an  investigation 

13  had  already  been  opened  relating  to  Madison  in  August 

14  of  1993  by  the  Little  Rock  field  office  -- 

15  A      Okay. 

16  Q      —is  that  correct? 

17  A      I  believe  it  was,  but  I'm  not  certain. 

18  Q      And  what  I  wanted  to  ask  you  is  if  you  have 

19  an  understanding  of  how  the  investigation,  which  was 

20  already  open  related  to  Madison,  related  to  the  nine 

21  new  referrals  that  were  received  later  in  1993  from 

22  the  RTC. 
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1  A      No,  I  really  don't  know  what  the  connection 

2  is  there.   And  again,  I  want  to  reiterate  that  at 

3  some  point  during  the  time  Steve  Yount  was  assigned 

4  to  the  unit,  he  assumed  responsibility  for  Little 

5  Rock  and  that  was  during  the  summer  of  93.    So 

6  again,  my  contact  with  Little  Rock,  even  though  I  did 

7  speak  with  Steve  Irons  on  occasion,  my  contact  was 

8  rather  limited. 

9  Q      So  you  have  no  knowledge  of  what  the  scope 

10  of  either  investigation  --  well,  strike  that. 

1 1  Do  you  have  any  knowledge  of  how  the  scope 

12  of  the  Madison  investigation  changed,  if  at  all, 

13  after  the  nine  new  RTC  referrals  were  received  in 

14  late  1993? 

15  A      No,  I  don't,  other  than  the  opening  of 

16  subfiles  in  relation  to  the  new  nine  referrals. 

17  MS.  FISHER:     I  think  that's  all  I  have. 

18  Thanks. 

19  EXAMINATION 

20  BY  MR.  COLE: 

21  Q      Mr.  Kendrick,  my  name  is  Lance  Cole,  I'm  a 

22  member  of  the  Minority  staff  of  the  Special  Committee 
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1  and  I  would  like  to  ask  you  some  additional  questions 

2  on  some  of  the  same  topics  that  Ms.  Fisher  has 

3  already  covered.   I'll  try  not  to  be  unnecessarily 

4  repetitive,  but  there  may  be  some  repetition. 

5  A      Sure. 

6  Q      If  I  could  direct  your  attention  back  to 

7  your  previous  testimony  about  when  you  arrived  at  FBI 

8  headquarters  in  September  of  1992,  during  your  first 

9  week  at  headquarters,  and  learned  of  what,  for  ease 

10  of  reference,  I'll  refer  to  as  the  1992  Madison 

1 1  Guaranty  criminal  referral. 

12  Is  it  your  best  recollection  that  you 

13  learned  of  that  from  your  supervisor,  Mr.  Dick? 

14  A      I  believe  that  that's  where  I  first  learned 

15  or  first  heard  of  anything  in  relation  to  this 

16  matter.   I  believe  Mr.  Dick  indicated  to  me  that 

17  something  was  going  on  in  Little  Rock  and  to  just 

18  keep  my  eyes  open  for  anything  that  might  come  across 

19  my  desk  that  related  to  that  matter,  but  yes,  it  was 

20  during  that  first  week.   It  was  a  rather  innocuous 

21  comment. 

22  Q      Did  you  have  any  understanding  as  to  what 
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1  Mr.  Dick  meant  when  he  said  something  was  going  on  in 

2  Little  Rock? 

3  A      No.   I  mean  I  had  no  previous  knowledge  of 

4  what  was  going  on  in  this  case,  and  I  don't  believe 

5  he  had  enough  information  to  really  know  what  was 

6  going  on  either  at  the  time. 

7  Q      Did  Mr.  Dick  know  or  communicate  to  you 

8  that  there  was  a  criminal  referral  involved? 

9  A      He  did  indicate  to  me  that  there  was  a 

10  criminal  referral. 

1 1  Q      And  do  you  know  what  the  basis  of  his 

12  knowledge  was? 

13  A      No,  I  do  not. 

14  Q      Do  you  know  whether  he  had  been  informed  of 

15  that  criminal  referral  by  the  FBI's  Little  Rock  field 

16  office? 

17  A      I  don't  have  any  knowledge  of  the  basis  of 

1 8  his  knowledge. 

19  Q      Did  you  know  at  that  time  whether  Mr.  Dick 

20  or  others  in  the  financial  institutions  fraud  unit  at 

21  FBI  headquarters  had  received  an  inquiry  from  the 

22  Department  of  Justice  concerning  that  matter? 
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1  A      I  later  became  aware  of  that,  but  at  the 

2  time,  I  don't  recall  there  being  any  specific  mention 

3  of  that. 

4  Q      And  when  did  you  later  become  aware  of 

5  that? 

6  A      1  think  it  was  probably  in  early  October  of 

7  '92.    I  think  it  was  prior  to  the  meeting  that  we 

8  had  with  Mr.  Mueller  and  Mr.  Raphaelson. 

9  Q      What  did  you  learn  at  that  time? 

10  A      That's  really  all  I  knew,  that  there  was 

1 1  something  very  general. 

12  Q      Did  you  learn  then  or  later  who  at  the 

13  Department  of  Justice  had  inquired? 

14  A      No,  1  did  not. 

15  Q      Do  you  have  any  knowledge  as  to  whether  it 

16  was  Mr.  Raphaelson? 

17  A      I  don't  know. 

18  Q      Did  you  have  any  knowledge  at  that  time 

19  that  the  Department  of  Justice  had  received  a  press 

20  inquiry  on  this  matter? 

21  A      I  had  no  knowledge  of  that,  no. 

22  Q      I  would  like  to  show  you  a  document  that's 
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1  marked  FBI  960  through  FBI  962  which  I  believe  is  the 

2  chronology  that  you  referred  to  earlier.   If  you 

3  don't  mind  since  I  only  have  one  copy,  I  ~ 

4  MS.  FISHER:     I  think  it  might  be  in  here, 

5  Lance. 

6  MR.  COLE:     Thank  you. 

7  BY  MR.  COLE: 

8  Q      If  I  could  direct  your  attention  to  the 

9  third  entry  on  the  first  page,  page  960,  the  first  ~ 

10  your  testimony,  I  believe,  was  that  you  and 

1 1  Ms.  Erickson  prepared  this  chronology  for 

12  Mr.  Verinder? 

13  A      We  were  two  of  the  people  involved  in 

14  that.   Mr.  Dick  also  assisted. 

15  Q      You  anticipated  my  next  question  because  I 

16  was  trying  to  determine  the  source  of  the  third  entry 

17  regarding  a  press  inquiry.    What  do  you  recall  about 

18  that? 

19  A      Just  what  we've  discussed  earlier,  and 

20  that's  what  I  was  basing  my  answers  on,  my  knowledge 

21  of  this  chronology.    I  don't  have  any  other 

22  information  than  what's  reflected  on  the  chronology. 
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1  Q      1  would  like  to  show  you  another  document 

2  numbered  FBI  1062,  which  has  your  name  on  the  top 

3  right  comer  and  appears  to  be  a  draft  of  that 

4  chronology.   There's  an  entry,  handwritten  entry,  on 

5  9/22/92  that  I  believe  says  "E-mail  to:    Verinder 

6  fi-om:    Kubic.   Re:    Ira  hears  rumbling  on  case." 

7  A      Yes. 

8  Q      Is  that  your  handwriting? 

9  A      This  is  not,  no. 

10  Q      You  recognize  the  handwriting? 

11  A      No,  I  do  not. 

12  Q      And  do  you  have  any  knowledge  at  all  of  the 

13  subject  referenced  in  that  entry,  particularly  the 

14  "Ira  hears  rumbling  on  case"? 

15  A      No,  I  don't.   The  only  thing  I  would 

16  comment  on  is  that  9/22  was  the  day  before  I  arrived 

17  at  headquarters. 

18  Q      I  understand  that. 

19  A      So  I  don't  have  any  knowledge  of  this. 

20  Q      You  have  no  knowledge  as  to  what  that  might 

21  refer  to? 

22  A      No. 
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1  Q      Thank  you.    The  chronology  that  is  in  front 

2  of  you,  on  page  96 1 ,  the  second  page,  it  has  an  entry 

3  that  I  take  it  to  be  a  reference  to  the  meeting  that 

4  you  previously  testified  to  between  FBI  officials  and 

5  Department  of  Justice  officials  on  the  chronology 

6  date  of  October  8,  1992? 

7  A      Yes. 

8  Q      There's  been  some  testimony  that  Mr.  Potts 

9  was  present  at  that  meeting.   Do  you  have  a 

10  recollection  as  to  whether  he  was  or  was  not? 

11  A      I  don't  recall  Mr.  Potts  being  there,  and 

12  again,  I  could  be  wrong.    But  I  just  remember 

13  Mr.  Verinder  and  Mr.  Kubic  being  there,  and 

14  Mr.  Verinder  speaking  for  the  FBI. 

15  Q      That's  consistent  with  what  the  documents 

16  indicated. 

17  A      Yes. 

18  Q      I  haven't  seen  any  reference  in  the 

19  documents  to  Mr.  Potts  being  there  but  there's 

20  some  — 

21  A      I'm  fairly  positive  Mr.  Potts  was  not 

22  there. 


1  Q      Okay,  that's  helpful.   The  teletype  that 

2  was  sent  to  FBI  Little  Rock,  which  you  previously 

3  testified  to  --  I'll  give  you  a  copy  of  it  if  you'd 

4  like  to  refer  to  it,  FBI  523  through  525  --  that  is 

5  the  teletype  that  you  prepared  after  the  meeting  on 

6  October  8? 

7  A      That's  correct. 

8  Q      And  I  believe  you  said  you  consulted  with 

9  Mr.  Verinder  before  you  prepared  that  teletype;  is 

10  that  correct? 

11  A      I  consulted  with  my  unit  chief,  Mr.  Dick, 

12  who  I  believe  in  turn  consulted  with  Mr.  Kubic  and 

13  Mr.  Verinder  prior  to  this  teletype  being  sent  out. 

14  Q      And  did  the  Department  of  Justice  officials 

15  that  you  met  with,  Mr.  Mueller  and  Mr.  Raphaelson, 

16  direct  you  to  prepare  a  teletype,  or  was  that 

17  something  that  you  and  the  other  FBI  officials 

18  decided  to  do  after  the  meeting? 

19  A      This  was  something  decided  upon  by 

20  Mr.  Kubic  and  Mr.  Verinder. 

21  Q      And  was  the  Department  of  Justice  informed 

22  of  this  teletype? 
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1  A      I'm  not  aware  of  that.   I  don't  know. 

2  Q      How  was  the  response  date  in  this  teletype 

3  arrived  at? 

4  A      That  was  something  that  was  just  given  to 

5  me  by  Mr.  Dick.    I  have  no  information  as  to  ~  I 

6  think  they  just  picked  an  arbitrary  date.   I  don't 

7  know. 

8  Q      For  the  record,  the  date  we're  referring  to 

9  is  close  of  business,  October  16,  I  believe  is  what 

10  the  teletype  refers  to. 

11  A      I  believe  that's  correct.   Yes. 

12  Q      So  that  would  be  essentially  a  one-week 

13  turnaround  for  review? 

14  A      That's  correct. 

15  Q      In  your  experience  in  RTC  criminal 

16  referrals  that  are  handled  by  the  FBI  field  offices, 

17  is  that  time  period  consistent  with  what  you  would 

18  expect  to  see  in  a  case  like  this  for  the  kind  of 

19  preliminary  review  that  you're  directing  in  that 

20  memorandum? 

21  A      I  would  think  that  a  one- week  period  would 

22  be  adequate  to  take  a  look  at  the  documents  and  find 


1  out  if  there's  anything.   They  had  already  had  access 

2  to  the  criminal  referral,  and  this  was  just  a 

3  question  of  looking  at  the  exhibits  that  were  in  the 

4  possession  of  the  U.S.  Attorney's  Office.   And  one 

5  week  would,  in  my  estimation,  be  adequate  to 

6  determine  whether  or  not  you  had  a  check  kite  or  not. 

7  Q      Had  a  memorandum  like  this  ever  been  sent 

8  out  on  another  criminal  referral,  to  your  knowledge? 

9  A      Not  by  me.   No,  I  don't  have  any  knowledge 

10  of  any  others  going  out,  but  again,  we  were  rather 

1 1  segmented  in  our  activities. 

12  Q      Did  you  have  any  understanding  from 

13  Mr.  Verinder  or  Mr.  Kubic  or  anyone  else  inside  the 

14  bureau  as  to  whether  a  memorandum  of  this  nature, 

15  teletype  of  this  nature,  had  ever  been  sent  out 

16  before? 

17  A      We  didn't  have  any  discussions  in  that 

1 8  regard. 

19  MR.  SGRO:    When  you  say  was  "sent  out 

20  before,"  you  mean  on  this  case,  or  ever  before? 

21  MR.  COLE:     Any  case,  any  time,  ever. 

22  BY  MR.  COLE: 
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1  Q      I'm  trying  to  understand.   Mr.  Kendrick 

2  testified  that  the  Department  of  Justice  officials 

3  instructed  that  this  was  to  be  handled  in  the  normal 

4  or  the  usual  way.   And  I'm  then  comparing  that  to 

5  what  subsequently  happened,  and  trying  to  come  to 

6  some  understanding  as  to  what  is  normal  and  usual  and 

7  what  is  not,  to  the  extent  you  can  help  on  that 

8  question. 

9  A      Normally  field  offices  are  given  a  lot  of 

10  discretion  as  to  when  and  when  not  to  open  a 

1 1  particular  case.   We  were  not  instructing  them  to 

12  open  an  investigation  into  this  matter,  but  to 

13  initiate  a  limited  investigation  aimed  only  at  a 

14  review  of  the  documents  and  make  some  determination 

15  as  to  what  their  course  of  action  might  be  after  that 

16  review.   So  this  was  certainly  in  keeping  with  the 

17  latitude  that  we  normally  afford  field  offices  in 

18  determining  whether  or  not  they're  going  to  work  a 

19  case. 

20  Q      What  was  the  purpose  of  that  review  that 

21  the  Little  Rock  office  was  directed  to  do? 

22 A      It's  my  understanding  that  the  purpose  of 


1  the  review  was  to  determine  if  in  fact  there  \yas  a 

2  viable  case  against  the  identified  subjects  in  the 

3  criminal  referral,  those  being  Mr.  McDougal  and  Lisa 

4  Anspaugh,  and  to  determine  the  involvement,  if  any, 

5  of  the  witnesses. 

6  Q      And  help  me  understand,  recognizing  that 

7  this  was  an  unusual  criminal  referral  because  of  the 

8  persons  involved,  but  notwithstanding  that,  is  that  a 

9  function  that  the  bureau  would  normally  perform  as 

10  opposed  to  the  local  U.S.  Attorney's  Office? 

11  A      In  looking  at  the  evidence,  generally  it's 

12  something  that  the  bureau  would  ordinarily  do.    It's 

13  rare  that  a  U.S.  Attorney's  Office,  in  my  experience, 

14  ever  has  benefit  of  a  review  of  documents  or 

15  exhibits,  so  it  was  different  in  that  regard,  the 

16  fact  that  the  U.S.  Attorney's  Office  actually  had  the 

17  exhibits  as  opposed  to  the  FBI. 

18  Generally  when  we  get  a  criminal  referral 

19  in  and  it's  referred  by  one  of  the  regulatory 

20  agencies,  if  there  are  exhibits,  and  generally  there 

21  are  not  exhibits,  the  referral  and  the  exhibits  will 

22  go  to  the  investigative  entity  as  opposed  to  the 
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1  prosecutive  entity. 

2  Q      Well,  actually  that's  an  interesting 

3  point.    If  I  could  refer  you  back  to  the  first  page 

4  of  the  chronology  that  I  have  given  you,  page  960, 

5  the  second  entry,  last  line  indicates  that  "a 

6  separate  referral  with  300  exhibits  is  provided  to 

7  the  U.S.  Attorney's  office  in  Little  Rock."   I 

8  understood  that  to  indicate  that  ~  and  please 

9  correct  me  if  I'm  wrong  ~  that  the  copy  of  the 

10  referral  that  went  to  the  U.S.  Attorney's  Office 

1 1  contained  the  300  exhibits  while  the  copy  that  went 

12  to  the  bureau  did  not? 

13  A      That's  correct. 

14  Q      Was  that  unusual  in  your  experience? 

15  A      Yes. 

16  Q      Do  you  have  any  knowledge  as  to  why  in  this 

17  case  the  U.S.  Attorney's  Office  was  given  the  copy 

18  with  the  exhibits? 

19  A      I  don't.   No,  I  don't  have  any  specific 

20  knowledge.   I  don't  have  any  general  knowledge  for 

21  that  matter. 

22 I  have  my  opinion,  but  — 
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1  Q      Would  you  share  your  opinion  with  us? 

2  A      In  my  estimation  and  upon  having  benefit  of 

3  looking  at  this  now,  two  years,  three  years  later,  it 

4  appeared  to  me  as  if  there  was  an  effort  being  made 

5  to  have  this  matter  pursued,  prosecuted  in  a  very 

6  forthwith  manner. 

7  Q      When  you  say  an  effort  was  being  made,  your 

8  impression  was  that  that  effort  was  by  whom? 

9  A      By  the  RTC,  by  Jean  Lewis  within  the  RTC. 

10  Q      And  other  than  what  we've  just  been 

1 1  discussing,  the  transmittal  of  the  referrals  to  the 

12  U.S.  Attorney's  Office  rather  than  the  bureau,  do  you 

13  have  other  bases  for  that  view? 

14  A      Just  based  on  my  subsequent  —  I  learned 

15  through  a  review  of  documents  later,  and  I  can't 

16  recall  where  1  saw  the  document,  but  I  know  that 

17  Steve  Irons  had  a  conversation  with  Ms.  Lewis  in 

18  which  she  attempted  to  elicit  information  concerning 

19  the  status  of  the  referral,  and  he  felt  it  was 

20  important  enough  to  make  a  record  of  that 

21  conversation  because  of  the  questions  that  were  asked 

22  by  Ms.  Lewis. 
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1  Q      Did  you  have  any  conversations  with 

2  Mr.  Irons  about  his  conversations  with  Ms.  Lewis? 

3  A      No,  I  did  not. 

4  Q      Are  you  aware  whether  others  at  FBI 

5  headquarters  had  conversations  with  Mr.  Irons  about 

6  his  conversations  with  Ms.  Lewis? 

7  A      I  believe  he  spoke  to  Ms.  Erickson  about 

8  those  but  I'm  not  certain. 

9  Q      Do  you  have  any  knowledge  as  to  what  he 

10  told  Ms.  Erickson? 

11  A      No,  I  don't. 

12  Q      But  you  have  some  understanding  that  it  was 

13  about  conversations  with  Ms.  Lewis? 

14  A      I  believe  so.    I'm  not  really  certain. 

15  Q      Do  you  know  the  time  frame  of  those 

16  discussions  between  — 

17  A      I  believe  they  would  have  been  in  the 

18  latterpart  of  1993. 

19  Q      I  would  like  to  show  you  another  document 

20  which  I  don't  believe  we've  previously  reviewed  so 

21  take  as  much  time  as  you  would  like  to  look  at  it. 

22  It's  Department  of  Justice  numbers  7181  through 
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1  7191.    It's  a  teletype  from  FBI  Little  Rock  to 

2  director  of  the  FBI,  marked  "immediate  priority," 

3  dated  October  7,  1992. 

4  MR.  COLE:     Let's  take  a  quick  break. 

5  (Recess.) 

6  BY  MR.  COLE: 

7  Q      Back  on  the  record. 

8  Mr.  Kendrick,  I  think  before  we  took  a 

9  break,  I  had  shown  you  a  document  that,  if  yours  is 

10  numbered  the  same  as  the  copy  I  have,  begins  page 

1 1  986;  is  that  correct?  Actually  I  have  an  FBI  copy 

12  and  you  have  a  DOJ  copy  but  maybe  we  can  work  off  of 

13  it.    It's  an  October  7,  1992  memorandum  from  FBI 

14  Little  Rock  to  the  FBI  director. 

15  A      Yes. 

16  Q      Do  you  recall,  had  you  received  this 

17  memorandum  prior  to  the  October  8  meeting  that  we  had 

18  previously  discussed? 

19  A      I  believe  so.    Yes,  I  believe  --  yes. 

20  Q      Was  this  memorandum  discussed  at  the 

21  October  8  meeting? 

22  A      I  don't  believe  there  was  any  specific 
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1  discussion  of  this  teletype  from  Little  Rock  at  the 

2  meeting. 

3  Q      Do  you  know  if  the  Department  of  Justice 

4  officials  present,  who  I  understand  were  Mr.  Mueller 

5  and  Mr.  Raphaelson,  were  aware  of  this  memorandum  at 

6  that  time? 

7  A      I'm  not  aware.   I'm  not  sure  if  they  were 

8  or  weren't.   Again,  Mr.  Verinder  did  the  talking  for 

9  the  bureau,  and  I'm  not  sure  what  information 

10  Mr.  Raphaelson  or  Mr.  Mueller  might  have  had  prior  to 

1 1  the  meeting. 

12  Q      The  reason  I  ask,  this  is  a  lengthy 

13  memorandum  and  I  don't  want  to  suggest  that  I'm 

14  taking  small  pieces  of  it  out  of  context,  but  it 

15  appears  to  be  ~  and  please  correct  me  if  you  believe 

16  I'm  mischaracterizing  it  ~  a  fairly  detailed 

17  11-page,  10-1/2-page  analysis  of  the  1992  referral  by 

18  the  Little  Rock  office  of  the  FBI;  is  that  correct? 

19  Would  that  be  a  fair  characterization? 

20  A      That's  correct. 

21  Q      And  1  guess  it  causes  me  some  confusion  in 

22  my  mind  in  understanding  what  happened  after  the 
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1  October  8  meeting  when  this  memorandum  seems  to  ~ 

2  teletype  seems  to  indicate  that  the  Little  Rock 

3  office  had  both  reviewed  the  referral,  and  I 

4  understand  not  the  exhibits  but  had  reviewed  the 

5  referral,  and  discussed  it  with  the  U.S.  Attorney  and 

6  First  Assistant  U.S.  Attorney  in  Little  Rock. 

7  A      Uh-huh. 

8  Q      And  my  question  would  be,  in  light  of  the 

9  information  in  this  memorandum,  why  it  was  necessary 

10  to  send  the  directive  that  was  sent  on  October  9  and 

1 1  conduct  the  preliminary  review. 

12  A      Well,  I  think  it  had  to  do  exactly  with  the 

13  fact  that  the  exhibits  had  not  been  reviewed  and  the 

14  fact  that,  even  though  this  was  in  the  major  scheme 

15  of  financial  institution  fraud  investigations,  this 

16  one  on  its  face  was  not  particularly  significant.   It 

17  was  certainly  sensitive  due  to  the  fact  that  the 

18  President  and  Mrs.  Clinton  were  named  as  witnesses. 

19  And  coupled  with  the  indication,  statement 

20  on  the  last  page  that  the  First  Assistant,  due  to  the 

21  sensitive  circumstances,  had  indicated  his  intention 

22  to  advise  Justice  of  this  matter.   I  believe  it  was  a 
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1  prevailing  sentiment  within  the  bureau  that  we 

2  should,  before  jumping  to  any  conclusions,  at  least 

3  examine  the  documents  before  making  a  decision 

4  regarding  any  investigative  course  of  action. 

5  Q      And  1  guess  my  confusion  stems  from  the 

6  prior  page,  six  lines,  five  lines  up  from  the  bottom 

7  on  page  10  of  the  teletype,  where  it  notes  "U.S. 

8  Attorney,  Eastern  District  of  Arkansas,  opined  the 

9  course  of  action  was  to  have  legal  research  conducted 

10  on  the  statute  of  limitations  on  the  various  bank 

1 1  fraud  statutes  and  complete  in-depth  analysis  of 

12  voluminous  exhibits  ancillary  to  the  referral." 

13  My  question  is,  if  the  U.S.  Attorney  is 

14  reviewing  this  matter  and  conducting  legal  research 

15  and  reviewing  the  referrals,  what's  the  role  of  the 

16  bureau  at  this  point? 

17  A      The  role  is  what  it  always  is  in  financial 

18  institution  investigations  and  any  other 

19  investigations,  and  that  is  to  look  at  the  evidence. 

20  That's  just  something  that  we  typically  do  in  any 

21  matter  and  it's  something  that,  based  on  our  meeting 

22  with  the  Justice  officials,  we  wanted  to  pursue  this 
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1  case  in  the  same  fashion  as  we  would  any  other 

2  investigation. 

3  Q      Well,  1  guess  not  to  belabor  the  point,  but 

4  that's  my  conftision.    When  you  say  based  on  your 

5  meeting  with  the  Justice  officials,  you  wanted  to 

6  pursue  this  in  the  same  manner  that  you  would  another 

7  investigation,  would  you  normally,  where  a  U.S. 

8  Attorney  has  reviewed  a  referral,  come  to  a 

9  conclusion  as  to  a  course  of  action  and  laid  that  out 

10  to  the  bureau?  Is  it  normal  for  headquarters  to 

1 1  direct  a  different  course  of  action? 

12  A      Well,  we  weren't  directing  the  U.S. 

13  Attorneys' s  here  to  do  anything. 

14  Q      No,  1  understand  that.   Was  it  normal  for 

15  the  bureau  in  Washington  headquarters  to  direct  the 

16  local  office  to  conduct  a  different  course  of  action? 

17  A      I'm  not  so  sure  if  it's  a  different  course 

1 8  of  action.   I  think  they  wanted  to  do  whatever  they 

19  had  to  do,  "they"  being  the  U.S.  Attorney's  Office. 

20  I  believe  the  opinion  of  our  ~  and  again,  I'm 

21  hypothesizing,  is  that  we  have  to  do  what  we  have  to 

22  do,  and  that  is  take  a  look  at  the  evidence. 
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1  regardless  of  what  the  U.S.  Attorney's  Office  is 

2  doing.   This  was  not  a  prosecutive  opinion. 

3  This  was  simply,  I  think,  a  recitation  of 

4  what  the  correct  course  of  action  for  the  U.S. 

5  Attorney  would  be.    I  believe  our  superiors,  or  my 

6  superiors,  looked  at  this  and  said  well,  we  still 

7  need  to  take  a  look  at  the  exhibits;  again,  keeping 

8  in  mind  that  this  was  unusual  for  the  U.S.  Attorney's 

9  Office  to  actually  have  the  exhibits,  in  my  opinion. 

10  Q      Do  you  recall  at  the  time  this  was  taking 

1 1  place,  October  8,  thereabouts,  was  there  an  issue  as 

12  to  the  access  of  the  FBI  to  these  exhibits? 

13  A      You  mean  in  terms  of  resistance? 

14  Q      In  terms  of  being  provided  the  exhibits  by 

15  the  U.S.  Attorney's  Office. 

16  A      I  don't  recall  that  there  was  a  problem 

17  with  that.   I  don't  recall.   I  just  don't  recall. 

18  Q      The  October  16  memorandum  that  I  understand 

19  to  be  FBI  Little  Rock's  response  to  the  October  9 

20  teletype  directing  that  a  limited  investigation  be 

21  conducted,  what  was  done  with  that  memorandum  when  it 

22  was  received  at  FBI  headquarters? 
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1  A      In  terms  of  action  taken? 

2  Q      Yes. 

3  A      Nothing.    I  was  instructed  to  -- 

4  apparently,  based  on  the  information  contained  in 

5  that  teletype,  I  was  instructed  to  contact  the  RTC 

6  and  check  on  the  status  of  those  two  referrals  that 

7  were  mentioned  in  the  teletype.   It  was  my 

8  understanding  that  apparently  our  management  was  in 

9  concurrence  with  Little  Rock's  decision. 

10  Q      I  would  like  to  come  back  to  the  two 

1 1  institutions  that  are  mentioned  in  that  teletype,  but 

12  before  we  do  that,  the  October  16  teletype  itself  and 

13  the  views  of  the  Little  Rock  office  that  are 

14  expressed  in  that  teletype,  was  that  communicated  by 

1 5  the  bureau  to  the  Department  of  Justice? 

16  A      That  I'm  not  aware  of   That  would  have 

17  occurred  at  levels  higher  than  mine. 

18  Q      So  in  the  first  instance,  this  memorandum, 

19  even  though  it  is  marked  to  director  of  the  FBI,  at 

20  what  level  would  it  have  been  received  in  the  first 

2 1  instanced  in  the  bureau  headquarters  in  Washington? 

22  A      Well,  when  these  teletypes  are  sent,  they 
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1  come  into  our  communications  center  and  they  are 

2  routed  to  the  appropriate  investigative  and 

3  administrative  entities  that  handle  those.   That  one 

4  would  have  come  to  probably  the  white-collar  crime 

5  section,  would  have  come  to  our  unit,  would  be  signed 

6  off  by  either  myself  or  Ron,  a  copy  to  the  section 

7  chief,  copies  to  the  deputy  assistant  director,  which 

8  would  have  been  Mr.  Verinder,  and  perhaps  even  a  copy 

9  to  Mr.  Potts,  who  was  the  deputy  ~  or  the  head  of 

10  the  criminal  investigative  division  at  the  time. 

1 1  Q      And  did  you  have  an  understanding  based  on 

12  your  conversations  with  Mr.  Verinder  and  others  in 

13  which  the  October  9  teletype  was  discussed,  the 

14  teletype  to  Little  Rock,  as  to  who  would  report,  or 

1 5  if  there  would  be  a  report,  back  to  the  Department  of 

16  Justice  when  you  received  a  response  from  Little 

17  Rock? 

18  A      I  had  no  knowledge  of  that,  no. 

19  Q      Do  you  recall,  did  you  provide  this 

20  response  to  Mr.  Verinder  when  it  came  in? 

21  A      My  boss,  Ron  Dick,  received  a  copy  of  that 

22  teletype,  and  I  can't  tell  you  what  happened  to  it 


1  after  that. 

2  Q      Thank  you.    The  third  page  of  the  October 

3  16  teletype,  which  I  believe  you  have  a  copy  of  -- 

4  I'll  put  a  copy  in  front  of  you.    If  you  could  look 

5  at  that  page. 

6  A      This  is  document  FBI  526? 

7  Q      Right.   And  I  guess  the  third  page  would  be 

8  528.    Is  that  the  page  that  I  just  directed  you  to? 

9  A      That's  correct,  yes. 

1 0  Q      The  reference  there  to  two  other  Arkansas 

1 1  financial  institutions,  I  believe  Savers  Savings  and 

12  First  Federal? 

13  A      Yes. 

14  Q      Are  those  the  institutions  that  you 

15  previously  testified  you  had  follow-up  discussions 

16  with  Mr.  Donahue  about? 

17  A      That's  correct. 

18  Q      In  your  first  discussion  with  Mr.  Donahue, 

19  was  that  a  request  by  you  on  behalf  of  the  bureau  to 

20  the  RTC  to  allocate  investigative  resources  to  those 

21  two  institutions? 

22  A      No,  it  was  my  understanding  at  that  time 
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1  that  the  criminal  referrals  were  in  the  process  of 

2  being  prepared  for  those  but  Little  Rock  had  yet  to 

3  receive  them.   And  I  was  calling  the  RTC  to  check  on 

4  the  status  of  those  referrals,  because,  in  the 

5  opinion  of  Little  Rock,  those  were  more  significant 

6  criminal  violations  than  the  one  involving  the  check 

7  kiting  referral.  And  based  on  that  request  from 

8  Little  Rock,  based  on  the  request  as  it's  stated  in 

9  this  teletype,  that's  what  I  did. 

10  Q      And  at  that  time  did  Mr.  Donahue  tell  you 

1 1  that  he  would  direct  his  staff  to  follow  up  on  those 

12  two  institutions? 

13  A      Yes,  he  indicated  that  he  would  look  into 

14  the  matter,  and  my  boss  sent  a  tickler,  as  I  recall, 

15  for  me  to  check  back,  within  90  to  120  days  to  check 

16  on  the  status  again  of  those  referrals. 

17  Q      And  I  believe  you  testified  earlier  that 

1 8  Mr.  Donahue  indicated  that  it  was  Ms.  Lewis  at  the 

19  RTC  who  was  the  criminal  investigator? 

20  A      Yes,  that's  correct. 

21  Q      Did  you  have  an  understanding  at  that  time 

22  that  Ms.  Lewis  was  the  same  investigator  who  had 


1  prepared  the  1992  criminal  referral? 

2  A      I  believe  so,  yes. 

3  Q      And  did  you  have  any  understanding  at  that 

4  time,  at  the  time  of  your  discussion  with 

5  Mr.  Donahue,  as  to  whether  Ms.  Lewis  would  continue 

6  to  work  on  the  Madison  investigation? 

7  A      I  don't  recall  discussing  the  Madison 

8  investigation  at  all  with  Mr.  Donahue. 

9  Q      And  then  I  believe  you  testified  that  your 

1 0  next  discussion  with  Mr.  Donahue  was  after  the 

1 1  120-daytime  period  had  elapsed  and  you  had  not 

12  received  anything  from  the  RTC;  is  that  correct? 

13  A      I  believe  that's  correct,  yes. 

14  Q      And  what  did  Mr.  Donahue  say  at  that  time 

1 5  when  you  asked  him  about  those  two  institutions? 

16  A      I  believe  Mr.  Donahue  indicated  that  the 

17  criminal  referrals  for  both  of  those  institutions 

18  were  still  in  the  process  of  being  prepared,  and  I 

19  had  no  fiirther  contact  with  him  in  reference  to  those 

20  criminal  referrals. 

2 1  Q      Did  he  indicate  at  that  time  whether 

22  Ms.  Lewis  was  working  on  the  two  institutions  in 
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1  question,  Savers  Savings  and  First  Federal? 

2  A      I  don't  recall.   I  don't  recall  him 

3  mentioning  any  specific  names. 

4  Q      In  light  of  your,  I'll  use  inquiry  or 

5  request,  whatever  is  the  appropriate  term,  I  don't 

6  want  to  mischaracterize  your  discussion,  your  first 

7  discussion  with  Mr.  Donahue.   But  in  light  of  your 

8  communication  with  Mr.  Donahue  on  behalf  of  the 

9  bureau  about  the  other  two  institutions,  would  you 

1 0  have  been  surprised  to  learn  that  Ms.  Lewis  continued 

1 1  to  work  on  the  Madison  investigation? 

12  A      No,  it  wouldn't  have  surprised  me.    I  would 

13  expect  her  to  since  she  was  the  individual  who 

14  initiated  the  original  criminal  referral. 

15  Q      Would  you  expect  her  to  give  priority  to 

16  the  other  two  institutions,  in  light  of  your 

17  communication  with  Mr.  Donahue? 

18  A      I  would  hope  that  Mr.  Donahue  would  have 

19  enlightened  her  concerning  our  concerns  as  it  related 

20  to  these  two  particular  instances,  but  again,  I  don't 

21  know  how  RTC  prioritizes  their  investigations. 

22 Q      If  I  could  look  at  the  document  that's  in 


1  front  of  you,  just  to  be  as  clear  as  we  can  on  this, 

2  this  FBI  teletype  states  that  "Little  Rock  division 

3  previously  identified  two  failed  Little  Rock  savings 

4  and  loans.  Savers  Savings  Association  and  First 

5  Federal  of  Arkansas,  to  RTC  as  having  significant 

6  criminal  potential.   Losses  suffered  were 

7  approximately  900  million  at  First  Federal  of 

8  Arkansas  and  650  million  at  Savers  Savings. 

9  Referrals  have  not  been  received  for  these 

10  institutions.    It  is  noted  the  loss  at  Madison 

1 1  Guaranty  was  47.7  million. 

12  "It  is  requested  FBI  headquarters  contact 

13  RTC  and  request  an  expeditious  address  providing 

14  referrals  on  Savers  and  First  Federal,  neither  of 

15  which  has  been  the  subject  of  investigation  or 

16  indictments,  and  which  are  believed  to  have  much 

17  greater  prosecutive  potential  than  Madison  Guaranty 

18  Savings  &  Loan.   This  will  repeat  a  request  made  by 

19  Little  Rock  to  the  regional  RTC  office  in  early 

20  1992." 

21  Does  that  indicate  a  priority  as  between 

22  Madison  Guaranty  on  the  one  hand  and  the  other  two 
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1  institutions  on  the  other? 

2  A      I  can  tell  you  what  the  FBI's  investigative 

3  priorities  were  at  that  time  as  they  related  to 

4  financial  institution  fraud.   Failures  were  the 

5  number  one  priority,  and  anything  involving  losses  in 

6  excess  of  a  million  dollars  were  considered  the  next 

7  priority,  but  failures  were  during  that  time,  and 

8  probably  still  now  ~  I'm  not  involved  in  financial 

9  institution  frauds  any  longer  ~  but  failures  would 

10  continue  to  be  the  number  one  priority  within  the 

1 1  realm  of  financial  institution  fraud.   So  those  are 

12  consistent  with  our  investigative  priorities,  the 

13  request  for  the  referrals  on  the  two  institutions. 

14  Q      And  do  you  have  any  knowledge  of  if  and 

15  when  referrals  for  those  two  institutions  actually 

16  were  received  by  the  bureau  from  the  RTC? 

17  A      I  don't  recall.   I  left  the  financial 

18  institution  fraud  unit  in  December  of  1994.    I  did 

19  not  have  Little  Rock  at  the  time,  but  to  my 

20  knowledge,  I  don't  believe  we  ever  received 

21  referrals. 

22 Q      But  you  did  previously  testify  that  you 


1  reviewed  the  referrals  that  were  received  from  the 

2  RTC  in  1993  on  Madison,  the  nine  criminal  referrals? 

3  A      Yes,  that's  correct. 

4  Q      And  from  your  recollection  of  your  review 

5  of  those  referrals,  did  a  reading  of  those  referrals 

6  indicate  that  significant  investigation  had  occurred 

7  prior  to  the  preparation  of  those  referrals? 

8  A      A  significant  amount  of  investigation  would 

9  have  had  to  have  gone  into  the  preparation  of  those 

10  referrals,  simply  because  of  the  volume  of  the  number 

1 1  of  referrals  received.   I  believe  there  were  nine 

12  separate  referrals. 

13  Q      Help  me  understand  the  timing.    If  your 

14  first  discussion  with  Mr.  Donahue  occurred  shortly 

15  after  the  date  of  this  memorandum,  late  October  we 

16  could  generally  say,  and  then  you  testified  that  at 

17  the  direction  of  Mr.  Verinder,  you  followed  up  on 

18  that  120  days  later,  which  would  be  perhaps  late 

19  January/early  February  ~ 

20  A      Probably  February  or  March,  yeah. 

21  Q      -  of  1993? 

22  A      That's  correct. 
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1  Q      And  then  you  continued  in  your  position  in 

2  the  financial  institution  fraud  unit  until  at  least 

3  the  summer  of  '93  or  fall  of  '93;  is  that  correct? 

4  A      My  position  in  terms  of  having  oversight 

5  over  the  Little  Rock  office,  yes. 

6  Q      Thank  you  for  that  clarification.  Did  you 

7  follow  up  again  after  that  second  discussion  with 

8  Mr.  Donahue  as  to  these  institutions? 

9  A      I  don't  believe  so.    I  don't  recall  having 

10  any  further  conversations  with  Mr.  Donahue. 

1 1  Q      Were  you  surprised  in  the  fall  of  1 993  when 

12  you  received  nine  additional  referrals  on  Madison 

13  Guaranty  representing  significant  investigative 

14  effort  and  had  yet  received  no  referrals  on  the  other 

1 5  two  institutions  that  you  had  directed  the  RTC  to 

16  look  into? 

17  A      I  wouldn't  say  that  I  was  surprised,  but  ~ 

18  no,  I  can't  really  say  that  I  was  surprised.   It  did 

19  at  ~  at  least  in  my  opinion,  it  created  the 

20  impression  that  my  front  office  wanted  to  know  what 

2 1  was  the  status  of  those  other  investigations  because 

22  my  E-mails  from  —  I  believe  my  August  2  E-mail 


1  reflected  the  fact  that  we  had  attempted  to  generate 

2  the  other  two  referrals  from  the  RTC. 

3  Q      Do  you  have  any  recollection  at  the  time 

4  the  what  I'll  refer  to  as  the  1993  Madison  referrals 

5  were  received,  did  anyone  in  the  bureau  comment  on 

6  the  Savers  Savings  and  First  Federal  as  to  the  status 

7  of  those  investigations? 

8  A      I  don't  recall  there  being  any  real 

9  discussion  concerning  those,  the  existence  of  those 

10  cases. 

11  Q      Do  you  know  whether  Mr.  Irons  had  any 

12  discussions  with  anyone  on  that  subject? 

13  A      I'm  not  aware  of  that. 

14  Q      So  the  discussions  that  you  previously 

15  testified  to,  that  you  had  some  recollection  of 

16  Ms.  Erickson  having  with  Mr.  Irons,  to  the  best  of 

17  your  recollection,  don't  encompass  that  subject? 

18  A      No,  not  as  it  relates  to  those  two 

19  institutions. 

20  Q      If  I  could  direct  your  attention  back  to 

21  the  chronology  that  we  were  looking  at  before  we 

22  began  discussing  the  teletypes. 
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1  MS.  SIMONTON:    Which  chronology?  You  gave 

2  him,  I  think,  two. 

3  MR.  COLE:     I  gave  him  a  draft  and  final, 

4  and  I'm  referring  to  the  final  chronology. 

5  MS.  SIMONTON:    FBI  960. 

6  BY  MR.  COLE: 

7  Q      And  if  you'll  look  on  the  first  page  of  FBI 

8  960,  actually  if  you'll  turn  to  the  second  page,  961, 

9  there's  an  entry  dated  October  16,  1992. 

10  A      Yes. 

1 1  Q      That  entry,  I  believe,  refers  to  a  letter 

12  from  Arkansas  U.S.  Attorney  Banks  to  FBI  Special 

13  Agent  Pettus  in  Little  Rock;  is  that  correct? 

14  A      Yes,  that's  correct. 

1 5  Q      Did  you  see  that  letter  at  or  about  the 

16  time  that  it  was  prepared? 

17  A      No,  absolutely  not.   And  this  was,  I 

18  believe  Jane  Erickson  prepared  or  provided  the  input 

19  for  this  part  of  the  chronology,  as  I  recall  from  my 

20  conversations  with  her.   The  first  time  she  saw  this 

21  letter  was  on  one  of  her  visits,  one  of  her  many 

22  visits  to  Little  Rock. 
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1  Q      So  then  your  recollection  is  consistent 

2  with  the  last  two  lines  of  that  paragraph,  which 

3  indicate,  in  parentheses,  "this  letter  was  first 

4  observed  by  FBI  headquarters  officials  in  September 

5  of  '93  upon  review  of  Little  Rock  files  in  the  Mozark 

6  case"? 

7  A      That's  correct,  yes. 

8  Q      Do  you  have  any  knowledge,  whether  obtained 

9  at  the  time  of  the  preparation  of  this  chronology  or 

10  thereafter,  as  to  why  Mr.  Banks  felt  it  was  necessary 

1 1  to  send  this  letter  to  Mr.  Pettus? 

12  A      No,  I  do  not. 

13  Q      I  note  that  the  date  of  that  letter  is  the 

14  same  as  the  date  of  the  October  16  memorandum  to  FBI 

15  headquarters  from  FBI  Little  Rock  that  we've  been 

16  discussing  ~ 

17  A      Yes. 

18  Q      --previously.   And  while  that  letter  is 

19  not  in  the  record,  that  being  the  letter  from 

20  Mr.  Banks  to  Mr.  Pettus,  we  can  refer  to  the 

21  chronology  here  that  says  "USA  Banks  further  stated 

22  that  investigation  of  this  type  prior  to  the  upcoming 
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1  Presidential  election  could  possibly  lead  to  the 

2  denial  of  rights  to  the  target  subject's  witnesses 

3  and  defendants.  USA  Banks  did  state,  however,  in  due 

4  time  he  would  be  willing  to  discuss  the  limited 

5  examination  and  possibility  of  providing  some  of  the 

6  allegations  against  the  McDougals  and  Lisa 

7  Anspaugh." 

8  A      Proving  some  of  the  allegations. 

9  Q      Yes,  I'm  sorry.    If  you  could  help  me 

10  understand  the  process  here  between  the  bureau  and 

1 1  the  Department  of  Justice,  what  would  have  happened 

12  if  Mr.  Banks  had  sent  the  letter  that  he  sent  and 

13  that's  summarized  here,  and  if  Little  Rock  FBI,  upon 

14  reviewing  the  exhibits,  had  come  to  a  different 

1 5  conclusion  and  sent  a  different  recommendation  to 

16  headquarters  ~ 

17  A      Again,  I  -- 

18  Q      ~  that  being  a  recommendation  that  further 

19  action  be  taken  on  this  matter  at  that  time. 

20  A      I  would  imagine,  given  Mr.  Banks's  position 

21  in  this  matter,  that  an  attorney  fi-om  Justice  would 

22  have  had  to  have  been  appointed,  if  that  were  the 


1  situation,  to  at  least  review  the  matter  and  make 

2  some  kind  of  determination  as  to  whether  or  not 

3  prosecution  was  warranted. 

4  It's  really  difficult  for  us  to  pursue 

5  anything  if  we  don't  have  a  prosecutor. 

6  Q      That's  the  source  of  my  confiision  here,  but 

7  the  actual  ~  it's  not  only  --  what  I'm  getting  at  is 

8  not  only  the  decision  as  to  whether  or  not  to 

9  prosecute  but  whether  or  not  to  investigate,  because 

10  I  believe  what  Mr.  Banks  is  concerned  about  in  his 

1 1  letter  as  summarized  in  this  chronology  is  not 

12  necessarily  the  prosecution  but  the  investigation. 

13  A      Well,  we  shared  the  same  concerns,  and 

14  that's  why  Little  Rock  was  instructed  in  the  teletype 

15  not  to  do  any  overt  interviews  and  not  to  issue  any 

16  grand  jury  subpoenas,  realizing  that  this  was  a 

17  sensitive  matter,  but  we  did  believe  that  a  review  of 

1 8  the  evidence  was  warranted. 

19  Q      On  that  point,  if  I  could  direct  your 

20  attention  back  to  the  first  teletype  that  Little  Rock 

21  FBI  sent  to  FBI  headquarters  on  October  7,  and  page  7 

22  of  that  document  which  I  believe  you  have  in  front  of 
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1  you. 

2  A      Yes. 

3  Q      And  in  particular,  I'm  looking  at  the  last 

4  two  or  three  sentences  on  that  page,  beginning  seven 

5  lines  up  from  the  bottom.    "It  is  the  opinion  of 

6  Little  Rock  FBI  and  the  United  States  Attorney  and 

7  First  Assistant,  Eastern  District  of  Arkansas,  that 

8  there  is  indeed  insufficient  evidence  to  suggest  the 

9  Clintons  had  knowledge  of  the  check-kiting  activity 

10  conducted  by  McDougal  or  Anspaugh." 

1 1  My  question  goes  to,  in  view  of  that 

12  statement  in  this  memorandum  that  was  received  on 

13  October  7,  again  what  the  point  was  of  the  limited 

14  review  that  was  undertaken,  directed  to  be  undertaken 

15  in  the  October  9  memorandum. 

16  A      Well,  the  review  did  not  confine  itself  to 

17  the  witnesses.   The  review  would  have  concerned  all 

18  of  the  potential  subjects,  which  would  have  included 

19  McDougal  and  Lisa  Anspaugh  and  anyone  else  that  was 

20  identified  as  a  potential  subject  in  the  matter. 

21  Q      Recognizing  that  to  be  the  case,  my 

22  question  goes  to  the  concerns  that  Mr.  Banks 
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1  expressed  in  his  letter,  which  I  believe  you  said 

2  that  the  bureau  joined  in,  concerning  an 

3  investigation  of  this  nature  and  the  possible  effect 

4  on  witnesses,  so  whether  or  not  the  Clintons  or  the 

5  McDougals  were  the  subject  of  the  investigation, 

6  wouldn't  the  same  concerns  be  present? 

7  A      For  ~  as  they  related  to  ~ 

8  Q      Let  me  refer  back  to  a  summary  of 

9  Mr.  Banks's  letter  in  the  chronology.   I'm  talking 

10  about  his  reference  to,  I  believe,  the  rights  of 

1 1  witnesses  but  I  want  to  turn  to  the  document.   In 

12  other  words,  I'll  try  to  make  my  question  more 

13  simple. 

14  In  light  of  the  conclusion  expressed  in  the 

15  teletype  that  we  were  just  looking  at,  the  October  7 

16  teletype  concerning  the  witnesses;  and  second,  in 

17  light  of  the  concerns  expressed  in  Mr.  Banks's 

1 8  letter,  why  would  it  make  sense  to  conduct  any 

19  further  investigation  at  this  time? 

20  A      Well,  first  of  all,  we  weren't  privy  to 

21  Mr.  Banks's  letter.   The  only  information  we  had  was 

22  what  we  received  from  Little  Rock  in  their  teletype 
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1  of  October  7.   And  again,  it  did  not  forward  the 

2  issue  of  whether  or  not  there  was  an  investigation 

3  that  should  be  pursued  against  the  subjects.   There 

4  was  --  I  believe  there's  an  indication  in  the 

5  teletype  that  the  U.S.  Attorney's  Office  -  excuse 

6  me. 

7  On  page  5,  at  the  bottom  it  indicates  "the 

8  analysis  cited  in  the  last  two  paragraphs  of  page  5 

9  clearly  indicates  probable  check  kiting  activity." 

10  And  again,  based  on  that  information.  Little  Rock's 

1 1  position  that  yes,  there  is  check  kiting  activity,  we 

12  believed  that,  in  order  to  make  a  proper 

13  determination  as  to  whether  or  not  any  prosecution 

14  should  ensue  or  any  further  investigation  should 

15  ensue,  that  it  was  necessary  to  review  the  documents. 

16  Q      At  the  October  8  meeting  between  officials 

17  of  the  FBI  and  officials  of  the  Department  of 

1 8  Justice,  did  anyone  from  the  Department  of  Justice 

19  indicate  that  they  needed  ftirther  information  about 

20  this  matter  to  report  to  more  senior  levels  in  the 

21  Justice  Department? 

22  A      And  I  recall  this  only  from  looking  at  my 
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1  administrative  note  in  the  teletype  that  went  out  to 

2  Little  Rock,  that  Mr.  Mueller  indicated  that  there 

3  wasn't  enough  information,  he  didn't  have  enough 

4  information  on  this  matter  to  make  any  kind  of 

5  decision,  but  not  in  order  to  report  to  any  higher 

6  officials  at  DOJ.    There  was  no  mention  of  any  higher 

7  officials,  any  need  to  notify  anyone  higher  than 

8  Mr.  Mueller. 

9  Q      And  did  you  have  any  understanding  as  to 

10  what  the  additional  information  was  that  was  needed 

11  beyond  what's  in  this  10-1/2-page  memorandum? 

12  A      I  don't  know  if  Mr.  Mueller  was  privy  to 

13  this.   This  is  an  FBI  teletype.   And  again,  I  don't 

14  know  what  information  there  was  that  might  have  been 

15  discussed  between  Mr.  Verinder  and  Mr.  Mueller  before 

16  or  after  that  meeting,  so  I  really  can't  comment  on 

17  that. 

18  Q      If  you  could  take  a  moment  to  review  this 

19  10-1/2-page  October  7  teletype  and  compare  it  to  the 

20  October  16  teletype  that  was  received  by  FBI 

21  headquarters  from  Little  Rock,  and  tell  me  what 

22  information  there  is  in  the  October  1 6  teletype 
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1  that's  not  in  this  teletype? 

2  MS.  SIMONTON:    Excuse  me.   I'm  going  to 

3  object.   The  two  documents  speak  for  themselves.   If 

4  you  want  to  ask  him  about  his  knowledge,  but  to  have 

5  him  sit  here  and  read  one  and  read  the  other  and  do 

6  an  analysis  of  two  documents,  both  of  which  are  in 

7  your  possession,  I  think  is  beyond  what  he  as  a 

8  witness  knows.    You've  got  the  two  documents. 

9  MR.  COLE:     Well,  I'm  not  asking  him  to  do 

10  an  analysis  of  the  documents.   I'm  giving  him  that 

1 1  opportunity,  if  he  needs  it,  to  refer  to  the 

12  documents  to  refresh  his  recollection,  but  I  can 

13  certainly  ask  the  question  without  reference  to  the 

14  documents. 

15  BY  MR.  COLE: 

16  Q      What  did  you  learn  on  October  16  that  you 

17  didn't  already  know  on  October  7? 

18  A      That  Little  Rock  conducted  a  review  of  the 

19  documents. 

20  Q      And  what  from  that  review  of  the  documents, 

21  what  specific  information  did  FBI  headquarters 

22  receive  that  it  didn't  have  prior  to  that  time? 

94 

1  A      No  specific  information,  other  than  the 

2  fact  that  Little  Rock  remained  in  a  noninvestigative 

3  posture. 

4  Q      So  the  conclusion  of  the  Little  Rock  office 

5  did  not  change  from  what  was  expressed  in  the  October 

6  7  memorandum  to  what's  in  the  October  16  memorandum? 

7  A      That's  correct. 

8  Q      And  your  best  recollection  today  is  that 

9  you  have  no  knowledge  as  to  whether  or  not  that  was 

10  reported  or  how  it  was  reported  to  the  Department  of 

1 1  Justice? 

12  A      I  have  no  information  as  it  relates  to 

13  that,  no. 

14  Q      Final  question.   At  the  October  8  meeting, 

15  did  either  Mr.  Raphaelson  or  Mr.  Mueller  ask  that 

16  they  be  provided  further  information  about  this 

17  matter  when  the  bureau  had  completed  its  work? 

18  A      I  don't  recall  there  being  any  mention  of 

19  that,  no. 

20  Q      So  to  ask  the  question  more  generally,  how 

21  were  things  left  after  that  meeting?  What  was  to  be 

22  done?  You've  testified  in  great  detail  as  to  what 
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1  actually  was  done  after  you  subsequently  consulted 

2  with  others,  but  I'm  conftised  as  to  what  Mr.  Mueller 

3  and  Mr.  Raphaelson  were  asking. 

4  A      Again,  as  I  stated  earlier,  Mr.  Mueller 

5  indicated  at  the  conclusion  of  that  meeting  that  this 

6  case  shouldn't  be  handled  any  differently  than  any 

7  other  FIF  investigation,  and  that's  the  way  it  was 

8  pursued. 

9  Q      Do  you  know  whether  Mr.  Verinder  or  anyone 

10  else  in  the  bureau  had  any  subsequent  discussions 

1 1  with  Mr.  Raphaelson  after  the  October  16  memorandum 

12  was  received? 

13  A      I'm  not  aware  of  that.   If  they  did,  they 

14  didn't  share  them  with  me. 

15  MR.  COLE:     Thank  you.    I  don't  have 

16  anything  ftirther. 

17  EXAMINATION 

18  BY  MS.  FioriER: 

19  Q      I  just  have  a  couple  of  things.    I  believe 

20  that  you  testified  earlier,  in  response  to  one  of 

21  Mr.  Cole's  questions,  that  you  had  the  opinion  that 

22  an  effort  was  being  made  by  Jean  Lewis  to  have  the 
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1  criminal  referral  prosecuted  forthwith;  is  that 

2  correct? 

3  A      Yes. 

4  Q      And  as  a  basis  for  that  opinion  was  the 

5  fact  that  the  exhibits  to  the  criminal  referral 

6  relating  to  Madison  were  transferred  to  the  U.S. 

7  Attorney's  Office,  and  the  second  basis  you  cited  was 

8  that,  at  one  point,  you  recall  the  fact  that 

9  Ms.  Lewis  may  have  tried  to  elicit  information 

10  regarding  the  referral  fi-om  Mr.  Irons. 

1 1  A      Yes. 

12  Q      Do  you  recall  saying  that  was  your  basis? 

13  A      Yes.   And  again,  I  prefaced  all  of  that, 

14  though,  based  on  the  benefit  of  two  or  three  years  of 

15  being  able  to  look  at  this  after  the  facts. 

16  Q      Well,  how  is  it  that  the  fact  that  the 

17  exhibits  were  transferred  to  the  U.S.  Attorney's 

1 8  Office  shed  any  light  whatsoever  on  some  effort  being 

19  made  by  Ms.  Lewis  to  have  this  case  prosecuted? 

20  A      It's  just  very  unusual  for  exhibits  ~ 

21  first  of  all,  exhibits  normally  remain  with  a 

22  fmancial  institution,  or  the  regulatory  agency,  or 
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1  whoever  seizes  them,  or  whoever  has  care  and  custody 

2  of  them,  and  we  go  to  the  exhibits  and  take  a  look  at 

3  those. 

4  It's  highly  unusual  for  exhibits  to  go  from 

5  a  regulatory  agency  to,  in  my  experience,  to  the 

6  prosecutive  entity. 

7  Q      Do  you  have  that  particular  experience  with 

8  regards  to  the  RTC? 

9  A      With  regards  to  any  regulatory  agency, 

10  whether  it's  the  OTS,  RTC,  FDIC.    I've  never  known  of 

1 1  it  happening,  let  me  put  it  that  way. 

12  Q      With  regards  to  the  RTC  specifically,  do 

13  you  have  a  basis  to  make  that  characterization? 

14  A      Yes,  I  was  a  financial  institution  fraud 

15  supervisor  for  two  years  in  the  Detroit  office,  and  I 

16  had  FIF  responsibilities  as  the  overall  supervisor 

17  while  I  was  at  headquarters  for  26  months. 

18  Q      Did  you  receive  other  criminal  referrals 

19  from  the  RTC  out  of  Little  Rock,  or  out  of  the  RTC 

20  Kansas  City  office,  did  you  have  any  dealings  with  ~ 

21  strike  that. 

22 Did  you  have  any  dealings  with  RTC  criminal 


1  referrals  coming  out  of  the  Kansas  City  office? 

2  A      Not  particularly  out  of  the  Kansas  City 

3  office,  no. 

4  Q      Did  you  have  any  dealings  with  other  RTC 

5  criminal  referrals  relating  to  savings  and  loans  in 

6  Little  Rock? 

7  A      No. 

8  Q      So  do  you  have  a  general  basis  for  what  the 

9  practice  was  relating  to  RTC  criminal  referrals 

10  coming  out  of  the  Kansas  City  office? 

1 1  A      Not  out  of  the  Kansas  City  office,  but  I 

12  can  say  that  the  RTC,  being  a  national  organization, 

13  does  generally  do  business  the  same  way  in  all  of 

14  their  regional  offices;  and  it's,  in  my  experience, 

15  been  rare  for  them  to  provide  documents  to  the  U.S. 

16  Attorney's  Office. 

17  Q      But  what  I'm  trying  to  understand  is 

1 8  whether  it  could  have  been  the  practice  that  the 

19  practice  was  different  in  the  Kansas  City  office. 

20  A      I  suppose  it  could  have  been  different, 

21  yes. 

22  Q      So  you  have  no  knowledge  that  it  was 
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1  Ms.  Lewis's  decision  to  attach  the  exhibits;  is  that 

2  correct? 

3  A      Again,  at  the  time  I  didn't  make  that 

4  conclusion.   This  is  with  the  benefit  of  being  able 

5  to  look  back  at  this. 

6  Q      Well,  do  you  have  knowledge  now  that  it  was 

7  Ms.  Lewis's  decision  to  attach  the  exhibits  to  the 

8  criminal  referral? 

9  A      No,  I  don't. 

10  Q      The  second  basis,  I  think,  that  you  cited 

1 1  was  that  you  have  some  knowledge  that  Ms.  Lewis  tried 

12  to  receive  information  regarding  the  referral  from 

13  Mr.  Irons.   And  is  it  your  understanding  that  it's 

14  unusual  for  regulatory  agency  to  follow  up  on  the 

15  criminal  referrals  that  they  submit? 

16  A      No,  but  my  recollection  of  that  particular 

17  event  concerned  statements  that  Mr.  Irons  attributed 

1 8  to  Ms.  Lewis  having  talked  to  reporters  about  this 

19  incident,  and  that  was  the  basis  of  his  concern,  for 

20  having  the  conversation  with  her.    I  believe  it  was 

21  his  opinion  that  she  was  attempting  to  elicit 

22  information  about  the  existence  of  a  particular  case 


1  but  he  was  concerned  about  the  fact  that  she  made 

2  mention  of  the  fact  that  she  shared  her  thoughts  with 

3  a  reporter. 

4  Q      Well,  how  does  that  relate  to  your 

5  statement  that  you  find  that  there  was  an  effort 

6  being  made  by  her  to  have  the  criminal  referral 

7  prosecuted  forthwith? 

8  A      Well,  I  couple  that  with  my  experience  as 

9  it  relates  to  referrals  that  are  received  at  FBI 

10  offices.   And  I  can  only  base  that  on  my  experience. 

11  It's  unusual  for  me  to  see  a  referral  with  exhibits 

12  sent  to  the  U.S.  Attorney's  Office. 

13  Q      Okay.   Setting  that  aside. 

14  A      I  can't. 

15  Q      Okay.    Is  it  your  understanding  that  you 

16  can't  separate  the  two  out? 

17  A      That's  what  I  said  earlier,  yes. 

18  Q      It's  also  your  testimony  that  you  have  no 

19  knowledge  to  attribute  that  directly  to  Ms.  Lewis? 

20  A      That's  correct. 

21  Q      I  believe  that  you  testified  earlier  with 

22  regard  to  two  other  savings  and  loans  in  Little  Rock, 
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1  First  Federal  and  Savers,  as  they  related  to 

2  prioritizing  savings  and  loans  and  criminal  referrals 

3  that  the  FBI  wanted  to  look  at;  is  that  correct? 

4  A      That's  correct. 

5  Q      Do  you  have  any  knowledge  of  the  extent  of 

6  any  criminal  activity  which  occurred  at  First  Federal 

7  or  Savers? 

8  A      No,  no,  I  don't. 

9  Q      And  as  opposed  to  that,  you  do  have 

10  knowledge  that  there  was  at  least  allegations  of 

1 1  extensive  criminal  activity  at  Madison  Guaranty 

12  Savings  &  Loan,  as  evidenced  by  the  nine  additional 

13  referrals? 

14  A      That's  correct. 

15  MS.  FISHER:     No  further  questions. 

16  EXAMINATION 

17  BY  MR.  COLE: 

18  Q      Very  briefly,  I  promise  it  will  be  very 

19  briefly,  Mr.  Kendrick. 

20  I'm  still  struggling  with  understanding 

21  what  happened  in  the  series  of  teletypes  between 

22  October  7  and  October  16.    And  I  believe  your  answer 
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1  to  what  I  think  was  my  last  question,  or  one  of  my 

2  last  questions,  was  that  the  significant  difference 

3  was  that  by  the  time  of  the  October  16  teletype,  the 

4  FBI  in  Little  Rock  had  had  an  opportunity  to  review 

5  the  exhibits  to  the  referral  which  they  previously 

6  had  not;  is  that  correct? 

7  A      That's  correct. 

8  Q      At  the  October  8  meeting,  was  there 

9  discussion  about  the  need  to  review  the  exhibits  and 

10  the  fact  they  had  not  been  reviewed  by  the  FBI? 

11  A      I  believe  there  was  some  general  discussion 

12  in  that  area. 

13  Q      If  you  could  be  as  specific  as  you  possibly 

14  can,  recognizing  that  this  is  something  that  happened 

15  two  years  ago,  when  you  say  "general  discussion,"  by 

16  whom  and  what  was  said? 

17  A      I  wish  I  could  provide  you  with  something 

18  more  specific  than  that.   It  was  not  a  very  long 

19  meeting,  as  I  recall  perhaps  15  or  20  minutes,  and  I 

20  can't  recall  the  specifics. 

21  Q      Let  me  ask  it  this  way,  then.    I'm  trying 

22  to  use  a  neutral  term  ~  the  interest  in  looking  at 
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1  the  exhibits,  was  that  on  the  part  of  the  FBI  or  the 

2  Department  of  Justice  officials? 

3  A      I  can't  attribute  where  the  need  to  review 

4  the  evidence  came  from,  whether  it  was  FBI  or  DOJ 

5  officials.   And  I  can't  even  specifically  say  that  it 

6  came  up  at  that  meeting,  but  a  decision  was  made  by 

7  our  officials,  I  can  tell  you  that,  that  it  was 

8  necessary  for  us  to  take  a  look  at  the  exhibits. 

9  Q      And  that  would  be  in  the  subsequent  meeting 

10  that  you  had  with  your  colleagues  at  the  FBI? 

11  A      I  was  not  privy  to  that  meeting.   That  was 

12  a  meeting  between  Mr.  Verinder  and  Mr.  Kubic  and  the 

13  information  was  passed  along  to  me,  this  is  the 

14  information  that  should  be  included  in  your 

15  teletype. 

16  MR.  COLE:     Thank  you  very  much. 

17  MS.  FISHER:     Thanks. 

18  (Whereupon,  at  1:00  p.m.,  the  deposition 

19  was  concluded.) 
20 
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before  whom  the  foregoing  deposition  was  taken,  do  hereby 
certify  that  the  witness  whose  testimony  appears  in  the 
foregoing  deposition  was  duly  sworn;  that  the  testimony  of 
said  witness  was  taken  in  shorthand  and  thereafter  reduced 
to  typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
in  the  outcome  of  this  action. 
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My  Commission  Expires   MARCH  14,  1998 


o 


ISBN  0-16-055292-3 


9  780160"552922 


90000 


